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SCHEDULE 


OF  STATE  BBPOBTS  FROM  WHICH  CASES  HAVE  BEEN  8BLE0TBD 

70B  THE  AMERICAN  REPORTS. 


•  .. 

The  Tolames  of  State  Reports  are  in  parentheses,  and  the  vohimei  ol 
American  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17. 

Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18. 

Bush  (Ky.)  (7)  8;  (8)  8;  (9)  16;  (10)  19.  ' 

California  (39)  2;    (40)  6;    (41,  42)  10;    (43,  44,  45,  46)  18;    (47,48)  17 

(49,  50)  19. 
Colorado  (1)  9. 

Connecticut  (36)  4;  (37,  38)  9;  (39)  12;  (40)  16;  (41,  42)  19. 
Florida  (13)  7 ;  (14)  14. 

Georgia  (40)  2;  (41,  42)  5;  (43.  44)  9;  (45,  46)  12;  (47,  48,  49,  60)  15^ 
Grattan  (Va.)  (20)  8;  (21)  8;  (22)  12;  (23)  14;  (24,  25)  18. 
Heiskell  (Tenn.)  (1)  2;  (2)  5;  (3)  8;  (4,  5)  18;  (6,  7)  19. 
Houston  (Del.)  (3)  11 ;  (4)  15. 
Illinois  (51)  2;    (52)  4;    (53,  54)  5;    (55,  56)  8;    (57,  58)  11;    (59,  60,  61, 

62,  63)  14;  (64,  65,  66,  67)  16;  (68,  69)  18. 
Indiana  (32)  2;    (33)  5;    (34)  7  ;    (35)  9;    (36,  37,  38)  10;    (39,  40,  41,  42, 

43)  18;  (44,  4o.46)  15;  (47,  48)  17;  (49,  50,  51)  19. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;  (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

88,  39)  18. 
Kansas  (5,  6)  7;  (7,  8,  9)  12;  (10,  11,  12)  15;  (13,  14)  19. 
Louisiana  (22)  2;  (23)  8;  (24,  25)  18. 

Maine  (57)  2;  (58)  4;  (59)  8;   (60)  11;  (61)  14;  (62)  16;  (68,  64)  18. 
Maryland  (31)  1 ;  (32,  33)  8;  (34,  35)  6;  (36,  37)  11 ;  (38,  39,  40)  17. 
Massachusetts  (100)  1 ;   (101,102)8;   (103)4;   (104)  6 ;   (105)  7 ;   (106)8; 

(107)  9;  (108)  11;  (109)  12;  (110)  14;  (111,  115)  15;  (112,  116)  17? 

(113)  18;  (114,  117,  118)  19. 
Michigan  (19)  2;   (20,  21)  4;  (22)  7;   (23,  24)  9;  (25,  26)  12;  (27,  28)  15; 

(29,  80,  81)  18. 
Minnesota  (15)  2;  (16,  17,  18)  10;  (19,  20,  21)  18. 
Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49.  50)  19. 
Missouri  (46)  2 ;    (47)4;   (48,49)8;   (50,51)11;   (52,53,54)14;  (56^56^ 

57,  58)  17. 


iv  SCHEDULE  OP  STATE  REPORTS. 

Nebraska  (3,  4)  10. 

Nevada  (6)  8;  (7)8;  (9)  16. 

New  Hampshire  (48)  2;  (49)  6;   (50)  9:  (51)  12;  (52)  18;  (53)  16. 

New  Jersey  (34)  3;  (35)  10;  (36)  18;  (37)  18. 

New  York  (41,  42)  1;  (43)  8;    (44)  4;   (45)  6;   (46,  47)  7;  (48)  8;  (49,  50, 

51)10;    (52)11;   (53,54)18;    (55)14;   (56,57)15;   (58,69)17; 

(60,  61)  19. 
North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;  (70)  16;  (71)  17. 
Ohio  (19)  2;  (20)  6;  (21)  8;  (22)  10;  (23)  18;  (24)  16;  (25)  18. 
Oregon  (3)  8;  (4)  18 
Pennsylvania  (62)  1 ;    (63,  64,  65)  8;    (66,  67)  6;    (68,  69)  8;    (70,  71)  10; 

(72,  73)  18;  (74,  75)  16;  (76,  77)  18. 
Rhode  Island  (8)  5  ;  (9)  11 ;  (10)  14. 
South  Carolina  (1  N.  S.)  7;  (2,  3,  4)  16. 

Texas  (32)  5;  (33,  34)  7;  (35,  30,  37)  14;  (38,  39,  40,  41,  42)  19. 
Vermont  (42)  1;  (43)  6;  (44)  8;  (45)  12;  (4b)  14;  (47)  19. 
West  Virginia  (4)  6;  (5)  18. 
Wisconsin  (24)  1;  (25)  8;  (26)  7;  (27,  28,  29)  9;  (30,  31)  11;    (32,  38)  U; 

(34,35,36)17;  (37)19. 


LIST  OF  JUDGES 


MnUKO  THE  PERIOD  COVERED  BY  THIS  YOLIJMK. 


WILLIAM  T.  WALLACE, 
JOSEPH  B.  CROCKETT, 
ADDISON  C.  NILES, 
AUGUSTUS  L.  RHODES, 
E.  W.  MoKINSTRY. 


OON'N'KOTIOUT. 

ORIGEN  STORRS  SEYMOUR,  Ohibt  Jubtiot.* 
JOHN  DUANE  PARK,  Chief  Jdbtiok.  t 

ELISHA  CARPENTER, 

LAFAYETTE  SABINE  FOSTER. 

JAMES  PHELPS,  t 

DWIGHT  WHITEFIELD  PARDKK,  f 

DWIGHT  LOOMIS,  | 


JOHN  PETTIT, 
HORACE  P.  RIDDLE, 
ALEXANDER  C.  DOWNEY, 
JAMES  L.  WORDEN, 
SAMUEL  H.  BUSKIRK. 


SAMUEL  A.  KINGMAN, 
DANIEL  M.  VALENTINE, 
DAVID  J.  BREWER. 


•  Tarm  azplred  February,  1874.  t  Roslcrned  May,  1875. 

♦  Bleoted  vUe  Seymour.  •  Elected  vice  Park,  promoted. 

I  Bleoted  vice  Phelna. 


?i  LIST  OP  JUDGES. 

MORDEGAI  R.  HARDIN,  Gmsr 
BELVARD  J.  PETERS, 
WILLIAM  LINDSAY, 
WILLIAM  S.  PRYOR. 

Oomnr  at  rts  icebtino  in  Sbptembeb,  1874,  wam 

AS  follows: 

BELVARD  J.  PETERS,  Ghibf  JrancoL 
WILLIAM  LINDSAY, 
WILLIAM  S.  PRYOR, 
MARTIN  H.  GOFER. 


M^SS  A.CSCTJSSTT8. 

HORAGE  ORAY,  Ghief  Jubtioi. 
JOHN  WELLS, 
JAMES  D.  COLT, 
SETH  AMES, 
MARGUS  MORTON, 
WILLIAM  G.  ENDIOOTT, 
GHARLES  DEVENS,  Jb. 


AIISSISSIPPI 

SPHRAIM  a.  PEYTON,  Ghut  Jjmam. 
HORATIO  F.  SIMRALL, 
JONATHAN  TARBELL. 


GEORGE  B.  LAKE,  GmiF  Jubtioi. 
DANIEL  GANTT, 
SAMUEL  MAXWELL. 


NBl^W    YORK. 

GouRT  OF  Appeals. 
BANFORD  K  GHURCH,  Ghibf  Juinh. 
WILLIAM  F.  ALLEN, 
MARTIN  GROVER,* 
GHARLES  J.  FOLGER, 
GHARLES  A.  RAPALLO, 
GHARLES  ANDREWS, 
THEODORE  MILLER, 
ROBERT  EARL,  t 


•  Dl«d  August  S8,  UTS.  t  Appointed  oCm  Orortr* 


LIST  OF  JUDGES.  Til 

Commission  of  Appial& 

JOHN  A.  LOTT,  Chief  Commusiohu. 
HIRAM  GRAY, 
ROBERT  EARL, 
JOHN  H.  REYNOLDS, 
THEODORE  W.  D WIGHT. 


A.  0.  P.  NICHOLSON,  Chiif  Juirm 
P.  TURNEY, 
ROBERT  MoFARLAND, 
JAMES  W.  DEADERIOK, 
THOMAS  J.  FREEMAN, 
J.  L,  T.  SNEED. 


Prior  to  1874. 

WBBLEY  OGDEN,  PRssiDnra  Judol 
MOSES  B.  WALKER, 
J.  D.  MoADOO. 

Aster  Jawuart,  1874. 

OBAN  M.  ROBERTS,  CmiF  Jusncnk 
REUBEN  A.  REEVES, 
THOMAS  J.  DEVINE, 
GEORGE  F.   MOORE, 
WILLIAM  P.  BALLINGBR. 


JOHN  PIERPOINT,  Chikf  Jitdoi. 
JAMES  BARRETT, 
HOYT  H.  WHEELER, 
HOMER  E.  ROYCE, 
TIMOTHY  P.  REDFIELD, 
JONATHAN  ROSS, 
H.  HENRY  POWERS. 


^VISCON'SIN'. 

IDWARD  G.  RYAN,  CmBf  Jumoi. 
ORSAMUS  COLE, 
WILLIAM  P.  LYON. 
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MISSISSIPPI. 


Bi^ROUS  y.  Statb. 

(49  HiflB.  17.) 

Chiminal  Lmo ^indictment -^vartanoe — shooting  totth  inUnt  to kUL 

An  indictment  charged  that  defendant  shot  M.  with  intent  to  kilL  Hie  erldenoe 
showed  that  he  shot  at  a  with  intent  to  kill  him,  missed  him  and  shot  M.  AM, 
that  the  indictment  was  not  good.    {See  note^  p.  2. ) 

• 

INDICTMENT  charging  that  defendant  shot  with  intent  to  kill  one 
Sandy  Mitchell.    Upon  the  trial  the  proof  showed  that  the  defendant 
shot  at  one  Henry  Creighton  with  intent  to  kill  him  and  not  Mitchell, 
llie  jury  foand  the  defendant  guilty  as  charged  in  the  indictment. 
A  motion  for  a  new  trial  was  made,  and  oyerruled  by  the  court,  and 
plaintiff  in  error  prosecuted  a  writ  of  error  to  this  court  and  asks 
fof  a  reversal. 

3rien  Sf  Spean,  for  plaintiff  in  error. 

J.  S.  Morris,  Attorney-General,  for  the  State. 

Tabbell,  J.  At  the  last  March  term  of  the  Circuit  Court  of  Warren 
county  the  plaintiff  in  error  Was  indicted,  tried  and  convicted  on  a  charge 
of  shooting  at  Sandy  Mitchell  with  intent  to  kill.  From  the  judgment 
against  him  the  accused  prosecuted  a  writ  of  error,  and  asks  here  a  re- 
venal  of  that  judgment  upon  several  grounds  not  essential  to  repeat  or 
discuss.  Upon  the  trial  the  right  of  the  city  police  to  arrest  vagrants, 
without  warrant,  was  made  a  prominent  point,  and  is  again  pressed  in 
the  argument  in  this  court,  but  we  do  not  think  that  question  involved, 
at  present.  There  is  a  fatal  error,  however,  in  this  case,  and  it  is  this  : 
There  is  no  evidence  that  the  accused  shot  at  Sandy  Mitchell.     The 
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proof  is,  that  he  shot  at  Heniy  Creighton,  and,  according  to  his  own 
declarations,  subsequent  to  the  shooting,  intended  to  kill  him.  Upon 
this  point  there  is  no  conflict  in  the  evidence.  It  is  positive,  and  uncon- 
tradicted, that  he  shot  at  Henrj  Creighton,  aocidentallj  hitting  Sandy 
Mitchell,  an  innocent  by-stander.  The  verdict  is  wholly  unsupported  by 
the  evidence.  It  is  true,  that  the  jury,  in  response  to  the  instruction  for 
the  State,  have  found,  in  substance,  that  the  accused  shot  at  Sandy 
Mitchell,  with  the  intent  to  kill  and  murder  him  ;  but  the  verdict  must 
have  been  through  some  misapprehension  of  law  or  fact  There  is  no 
doubt  of  the  rule,  that  a  man  shall  be  presumed  to  intend  that  which  he 
does,  or  which  is  the  natural  and  necessary  consequence  of  his  act ;  and 
that  malice,  in  this  class  of  cases,  may  be  presumed  from  the  character 
of  the  weapon  used.  If  the  evidence  in  the  case  at  bar  was  limited  to 
the  mere  fact  of  shooting  and  the  striking  of  Mitchell  as  the  result  of 
the  shot,  or  if  the  evidence,  as  to  the  person  intended  to  be  killed,  was 
conflicting,  we  might  accept  the  verdict  as  conclusive ;  but  the  record 
before  us  leaves  no  question  or  doubt.  Indeed,  it  is  conclusive,  that 
Creighton,  and  not  Mitchell,  was  the  person  aimed  at  and  designed  to 
hit.  To  sustain  the  indictntent  in  this  case,  it  was  incumbent  on  the 
port  of  the  State  to  prove  that  the  accused  shot  at  and  intended  to  kiU 
Mitchell,  whereas  the  proof  is,  that  he  shot  at  Creighton  with  the  intent 
to  kill  him.  The  essential  averments  of  the  indictment  are,  therefore, 
not  only  not  sustained,  but  absolutely  negatived.  It  follows,  that  the 
indictment  should  have  charged  the  shooting  to  have  been  at  Creighton, 
and  the  result  is,  the  judgment  must  be  reversed,  and  the  indictment 
quashed,  but  the  accused  cannot  be  set  at  liberty.  He  will  be  detained 
in  custody  to  await  a  trial  under  another  indictment,  to  be  drawn  as  here- 
in indicated.  13  S.  &  M.  242;  11  id.  317 ;  24  Miss.  54;  Code,  §  2497. 
Judgment  reversed,  and  cause  remanded,  with  a  recommendation  to 
the  district  attorney  to  quash  this  indictment,  and  instructions  to  the 
proper  authorities  to  detain  the  accused,  subject  to  the  action  of  the 
Circuit  Court  of  Warren  county. 

Note.— In  HollytDood  y.  People^  2  Abb.  Ct  App.  Cas.  976  ;  3  Keyes,  05,  the  indict- 
ment was  under  a  statate  which  provided  that  *'  every  person  who  shall  be  convicted  of 
Bhooting  at  another,  etc.,  with  intent  to  kill,  maim,  ravish  or  rob  such  other  perMU,'* 
shall  be  imprisoned.  The  indictment  charged  A  with  shooting  at  B  with  intent  to  Idll 
him,  and  the  proof  was  that  A  shot  at  C  with  intent  to  kill  him,  and  actually  hit  B.  tlie 
prisoner's  counsel  requested  the  court  to  chaige  that  he  could  not  be  convicted  of  shoot- 
ing B.  It  was  held  that  this  request  was  too  broad,  and  was  properly  refused.  Ihe 
oonrt  said :  "  It  would  seem  that  shooting  at  Bayly  with  intent  to  kill  him  and  hitting  Mrs. 
Bayly  by  mere  mistake  does  not  prove  him  guilty  of  shooting  at  her  with  intent  to  kiU 
her  ;  but  it  is  equally  clear,  however,  that  the  prisoner  might  have  been  conTicted  under 
this  indictment,  of  another  offense  than  that  described  in  this  statute.    At  oanmion  Iaw» 
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f elonioiuly  or  nnlawf oily  firing  or  Btrildng  at  one  and  hitting  another,  is  an  offense  aa 
to  the  latter,  of  which  the  prisoner  might  have  been  convicted  under  this  indictment" 

In  Bex  y.  Jarvis,  2  M.  &  Rob.  40,  an  indictment  under  the  statute  for  maliciously 
ahooting  at  A,  was  supported  by  evidence  that  he  was  strudc  with  the  shot  though  the 
gun  was  aimed  at  a  different  person. 

If  A,  having  malice  against  B,  strikes  at  him  but  misses  him  and  kills  C,  this  e 
murder  in  A  ;  but  if  the  blow  be  without  malice  and  under  such  circumstances  that 
if  B  had  died  it  would  have  been  but  manslaughter,  the  killing  of  C  is  only  man- 
slaughter. Wnart  Horn.,  §  42,  citing  1  Hale,  d79,  439,  466;  Dyer,  128;  StaU  v.  Coopety 
1  Green  (N.  J.),  881 ;  State  v.  Benton,  2  Dev.  &  Bat  196  ;  State  v.  FulkeraUme,  1  PhiL 
L.  (N.  C),  2815 ;  Jl  ▼.  Salt,  7  a  &  P.  619. 

Where  a  policeman  was  lawfully  attempting  to  arrest  A  and  he  shoots  at  the  police- 
man  intending  to  kill  him,  but  kills  B  instead,  he  is  guilty  of  the  murder  of  B.  Angell 
T.  The  State,  36  Tex.  042 ;  a  C,  14  Am.  Rep.  SSa 

So  where  the  intent  is  not  to  kill  but  to  inflict  bodily  harm  the  same  rule  applies ; 
118  where  tlie  prisoner  shot  at  a  person  on  horseback,  declaring  that  he  intended  only  to 
frighten  the  horse  and  cause  him  to  throw  the  rider,  and  the  ball  hit  and  killed  another 
penMjn,  it  was  held  to  be  murder.  StaU  v.  SmWiy  2  Strobh.  77.  The  judge  observed  in 
that  case,  "  if  the  prisoner's  object  had  been  nothing  more  thaq  to  make  Garter's  horse 
throw  him  and  he  had  used  such  meansi  only  as  wore  appropriate  to  that  end,  then  there 
would  be  some  reason  for  applying  to  this  case  the  distinction  that  where  the  intent  waa 
to  commit  only  a  trespass  or  a  misdemeanor,  an  accidental  killing  would  be  only  man- 
slaughter." Under  the  present  usual  statutory  provisions  such  offense  would  be 
murder  in  the  second  degree.  In  Maine  the  rule  of  the  common  law  is  followed,  that 
when  death  occurs  by  the  act  of  one  in  the  pursuit  of  an  unlawful  design  without  intent 
to  kill,  it  will  be  either  murder  or  manslaughter  according  as  the  intended  offense  is  a 
felony  or  only  a  misdemeanor,  as  these  offenses  are  defined  by  the  statute.  State  v. 
Smith,  32  Me.  SOQi  Compare  Commonwealth  v.  Hackett,  2  Allen  (Mass.),  136. 

Where  the  prisoner  had  a  quarrel  with  his  wife  and  aimed  a  blow  at  her  and  it  fell 
upon  and  killed  his  infant  son,  then  in  her  arms,  and  it  was  shown  that  he  was  ignorant 
of  his  child's  position  and  was  in  the  heat  of  passion,  it  was  held  that  he  was  guilty  of 
the  same  grade  of  homicide  that  he  would  have  been  guilty  of  had  the  wife  been  killed. 
OymmcniDealth  v.  Dougherty,  7  Smith's  Laws  (Penn.)  696;  Whart  Hom.,  §  46.  But  in 
Bratton  v.  Tfie  State,  10  Humph.  103,  this  case  was  expressly  disapproved,  and  it  was 
decided  that  if  one  meaning  to  kill  a  particular  person  accidentally  executes  the  purpose 
on  another,  his  offense  of  murder  is  only  in  the  second  degree. 

So  where  a  woman,  in  anger,  took  up  a  poker  intending  to  frighten  her  son  and  he 
ran  and  she  threw  it  at  him,  and  it  struck  and  killed  one  just  entering  the  door,  Pabkeb, 
J.,  said  to  the  jury:  "  No  doubt  this  poor  woman  had  no  more  intention  of  injuring  this 
particular  child  than  I  have,  but  that  makes  no  difference  in  law.  If  a  blow  is  aimed  at 
an  individual  unlawfully — and  this  was  undoubtedly  unlawful  as  an  improper  mode  of 
correction — and  strikes  another  and  kills  him,  it  is  manslaughter ;  and  there  is  no  doubt 
if  the  child  at  whom  the  blow  was  aimed  had  been  struck  and  died  it  would  have  been 
manslaughter,  and  so  it  is  under  tlie  present  circumstances."  Bex  v.  Conner,  7  C.  &  P. 
348.  So  if  in  a  sudden  quarrel  a  blow  is  aimed  at  one  a&d  accidentally  fails  upon  an- 
other and  kills  him,  this  was  held  manslaughter  the  same  as  if  it  had  fallen  on  the 
person  intended.    Bex  v.  Brown,  1  Leach's  C  C  148. 

But  where  a  person  goes  into  a  crowd  with  a  gun  for  the  purpose  of  killing  any 
person,  and  fires  the  gun  for  such  purpose,  but  instead  kills  a  friend,  it  is  murder. 
Oalliher  v.  Commonwealth,  2  Duv.  (Ky.)  163. 

Where  A,  in  lawful  self-4efense,  or  in  lawful  prevention  of  a  felony,  intending  to 
UU  B,  accidentally  kills  C,  this  is  excusable  or  jus^fiable  homicide  as  the  case  may  be 
Whart  Hom.,  $  47,  Leoette  case,  Cru.  Car.  438  ;  Aaron  y.  State,  81  Ga.  167  ;  Morris  v 
FkUi  32  Conn.  76.   Rbp. 
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Southern  Express  Company  t.  Cravt. 

(49  Mifls.  480.) 
Action —agaiiMt  carrier  for  failure  to  carry— when  coneignor  a  proper  partf. 

Plaintiff  sent  to  D.  by  defendant,  an  express  company,  money  which  he  owed  D.  and 
which  he  had  agreed  to  send  by  express.  Defendant  failed  to  deliver  it  to  D.,  and 
plaintiff  afterward  paid  D.  and  brought  this  action  to  tecorer  the  money  sent  EUdf 
that  plaintiff  was  the  proper  party  to  bring  the  action. 

SembUf  that  an  action  against  a  carrier  for  breach  of  a  contract  to  carry  is  well  brooght 
by  the  consignor  whether  the  property  was  in  him  or  not,  because  the  carrier  agreed 
with  him  to  carry  the  goods  safely,  and  the  action  is  for  a  breach  of  that  agreement 
(See  note,  p.  12.) 

ACTION  against  an  express  company  for  breach  of  a  contract  to 
carry  money.     The  opinion  states  the  case. 

Feathentony  Harr%$  Sf  Watson^  for  plaintiff  in  error. 

Walter  Sf  Scntffgs,  for  defendant  in  error. 

Tarbell,  J.  According  to  the  declaration,  the  Southern  Express 
Company,  on  the  22d  day  of  December,  1861,  undertook,  at  the  reciuest 
of  Heber  Craft,  to  carry  SlOO  in  money  from  Holly  Springs,  in  this 
State,  to  Bowling  Green,  Kentucky,  and  there  to  deliver  the  same  tc  J. 
D.  Duncan,  for  the  sum  of  $1.50,  which  was  paid  by  Craft.  And,  en  the 
4th  day  of  January,  1862,  undertook  to  carry  $65  to  the  same  point, 
and  to  deliver  to  the  same  party,  for  the  further  consideration  of  $1.50, 
which  was  also  paid  by  Craft.  At  both  the  above  dates  the  cars  were 
running  regularly  between  the  two  points  named,  and  continued  so  to 
run  until  the  14th  day  of  February  thereafter,  a  period  of  about  forty 
days.  On  the  last  day  named.  Bowling  Green  was  evacuated  by  the 
Confederates,  and  was  that  night  occupied  by  the  Federals.  The  money 
was  never  delivered  to  Duncan,  who  testified  that  he  often  called  at  the 
office  of  the  company  for  the  money,  but  that  it  was  never  received  by 
him.  Several  months  thereafter,  the  money,  while  in  the  care  of  an 
agent  of  the  company,  in  Nashville,  was  seized  at  that  place,  by  the 
Federal  authorities. 

To  the  action  the  company  pleaded  the  general  issue,  with  notica 
that  the  money  sued  for  was  seized  by  the  Federal  troops  during  the 
late  war  without  the  fault  of  the  company. 

On  the  trial,  it  appeared  that  Craft,  being  in  Kentucky,  bought  a 
horse  of  Duncan  for  $165,  and  was  to  remit  the  n  3ney,  by  express. 
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on  his  retom  to  HoUj  Springs.  There  was  no  specific  agreement  that 
delivery  to  the  company  was  to  be  considered  payment  or  a  discharge  of 
Craft.  Both  Craft  and  Dnncan  testified,  that  Craft  paid  the  money  to 
Dnncan  after  the  war,  and  then  brought  this  suit  against  the  company. 
There  was  a  verdict  for  plaintilE,  and  hence  a  writ  of  error.  Two  prop- 
ositions were  earnestly  pressed  by  the  company,  in  the  court  below,  as 
they  are  here,  viz. :  1.  That  the  company  used  due  diligence,  but  was 
prevented  from  performance  by  the  public  enemy ;  2.  That  the  action 
ahoold  have  been  brought  in  the  name  of  Dimcan. 

As  to  the  question  of  diligence,  there  is  no  evidence  showing  an  inter- 
ruption of  communication  by  railroad  between  Holly  Springs  and  Bowling 
Green  after  January  4,  until  February  14,  1862.  These  packages  were 
delivered  December  22,  1861,  $100,  and  January  4,  1862,  $65.  And 
there  is  nothing  shown  why  they  should  not  have  been  forwarded  and 
delivered  within  one  week  after  their  receipt  at  Holly  Springs.  We 
are  well  aware  of  the  uncertainties  of  military  operations,  and  the  dan- 
gers incident  to  communication  at  such  times.  If,  however,  the  verdict 
of  the  jury  was  not  right,  we  see  nothing  in  the  record  to  justify  its 
disturbance. 

With  reference  to  the  proper  party  plaintiff,  whether  consignor  or 
consignee,  a  critical  examination  of  the  authorities  shows,  that  the  right 
of  action  changes  from  the  one  to  the  other  upon  that  which  might, 
perhaps,  be  considered  very  nice  distinctions.  Under  circumstances,  the 
consignor,  though  without  either  a  general  or  special  interest  in  the 
property,  may  sue  for  damages  in  tramitUy  if  no  objection  be  made  by 
the  real  owner.  Manchard  v.  Page,  8  Gray,  281.  To  illustrate :  If,  by 
the  biU  of  lading,  the  contract  to  transport  and  deliver  is  with  the  ship- 
per, then  he  may  sue  for  damages  to  the  goods,  if  not  objected  to  by  the 
real  owners,  though  he  be  a  mere  agent,  and  without  interest  general  or 
spedaL  lb.  If,  however,  the  bill  of  lading  states  the  contract  to  be 
witl^  the  consignee,  then  he  should  sue.  lb. 

In  the  authority  referred  to  (8  Gray)  the  subject  is  very  fully  dis- 
cussed,  as  it  is  also  in  Hooper  v.  Gkicctgo  and  North-western  Railway  Oo.y 
27  Wis.  81 ;  S.  C,  9  Am.  Rep.  439.  In  the  latter  case,  it  is  said,  the 
shipper  of  goods,  who  has  contracted  for  their  safe  conveyance,  may  sue 
for  injuries  thereto  in  transportation,  although  the  title  of  the  goods  has 
vested  in  the  consignee.  Hie  court,  in  the  course  of  a  very  able  opinion, 
say  :  ^  The  fourth  and  last  position  taken  is,  that  the  plaintiff  was  not 
the  owner  of  the  fiour  at  the  time  of  the  loss,  but  that  the  title  was  in 
die  consignees,  who  alone  can  maintain  an  action.  In  Manehard  v.  Page^ 
8  Gray,  281,  it  was  held,  after  a  most  elaborate  examination,  that  the 
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shipper  named  in  a  bill  of  lading  may  sue  the  carrier  for  an  injury  to  the 
goods,  although  he  has  no  property,  general  or  special,  therein.  This,  it 
was  held,  might  be  done  by  force  of  the  original  contract  for  safe  car- 
riage, made  by  the  carrier  with  him.  Such  right  of  action  upon  the 
contract  is  not  affected  by  the  provision  of  the  Code,  which  requires  every 
action  to  be  brought  in  the  name  of  the  real  party  in  interest.  The 
shipper  is  a  party  in  interest  to  the  contract,  and  it  does  not  lie  with  the 
carrier,  who  made  the  contract  with  him,  to  say,  upon  a  breach  of  it, 
that  he  is  not  entitled  to  recover  the  damages  unless  it  be  shown  that  the 
consignee  objects,  for,  without  that,  it  will  be  presumed  that  the  action 
was  commenced  and  is  prosecuted  with  the  knowledge  and  consent  of 
the  consignee,  and  for  his  benefit.  The  consignor  or  shipper  is,  by 
operation  of  the  rule,  regarded  as  a  trustee  of  an  express  trust,  like  a 
factor,  or  other  mercantile  agent,  who  contracts,  in  his  own  name,  on 
behalf  of  his  principal.  GrinntU  v.  Schmidi,  2  Sandf.  S.  C.  706; 
Rohbins  v.  DeveriH,  20  Wis.  148.  Such  is  the  true  relation  of  the  con* 
signor ;  for,  by  the  bill  of  lading,  it  appears  that  he  made  the  contract  in 
his  own  name,  for  the  benefit  of  his  consignee." 

Joieph  V.  Knox,  3  Camp.  320,  was  an  action  by  a  shipper  against  a 
ship-owner,  on  a  bill  of  lading,  in  which  it  was  contended  that  the  action 
would  not  lie,  because  the  plaintiff  did  not  appear  to  be  the  owner  of  the 
goods.  Lord  Ellbnborouoh  held, ''  that  the  action  will  lay  on  the  privity 
of  contract  established  between  the  parties,  by  means  of  the  bill  of  la* 
ding.  The  plaintiff  was  the  party  from  whom  the  consideration  moved, 
and  to  whom  the  promise  was  made.  After  such  a  bill  of  lading,  the 
ship-owner  cannot  say  to  the  shippers  they  have  no  interest  in  the  goods, 
and  are  not  damnified  by  the  breach  of  contract." 

The  Lord  Chancellor  of  England,  in  a  recent  case  in  the  House  of 
Lords,  after  reviewing  the  authorities,  announced  the  foUowing  as  the 
doctrine  agreed  by  the  Lords  to  be  declared  in  that  case:  ^ These 
authorities  establish  the  proposition  that,  although,  generally  speaking, 
where  there  is  a  delivery  to  a  carrier,  to  deliver  to  a  consignee,  he  is  the 
proper  person  to  bring  the  action ;  yet,  if  the  consignor  made  a  special 
contract  with  tfae  carrier,  the  special  contract  supersedes  the  necessity  of 
showing  the  ownership  in  the  goods,  and  the  consignor,  the  person 
making  the  contract  with  the  carrier,  may  maintain  the  action,  though 
the  goods  may  be  the  goods  of  the  consignee."  Dunlop  v.  Lambert^  6 
CI.  6o  Fin.  600. 

The  opinion  in  ElancJuxrd  v.  Pagej  ntproy  was  by  Chief  Justice  Shaw, 
who,  at  great  length,  analyzes  the  language,  terms,  conditions  and 
purposes  of  a  bill  of  lading,  and  reviews  all  the  authorities  in  En^and 
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and  the  United  States.  As  in  the  case  at  bar,  that  was  an  action  upon 
the  contract  to  transport  and  deliver  certain  goods  contained  in  the  bill  of 
lading.  The  contract  was  with  the  shipper,  and  the  action  was  in  his  name, 
though  he  had  neither  a  generdl  or  special  property  in  the  goods.  The 
facts  in  that  case  were  these :  The  goods  were  purchased  in  Boston,  by 
Sutton,  Griffiths  &  Co.,  of  Fort  Smith,  Arkansas ;  the  plaintifEs  in  the 
action  were  authorized  and  requested  by  Sutton,  Griffiths  Sc  Co.,  to  cause 
the  goods  to  be  shipped  on  board  of  a  vessel  for  New  Orleans,  to  a  for- 
warding  house  there,  named  by  them,  A.  Q.  Gaines  Sc  Co.,  to  be  for- 
warded by  them  to  the  owners,  at  Fort  Smith  ;  and  in  the  language  of 
the  court,  '<  the  evidence  shows  conclusively  that  all  the  goods  were  the 
property  of  Sutton,  Griffiths  &  Co.,  at  the  time  of  the  shipment  and  of 
the  alleged  loss."  The  court  then  say :  ^  We  therefore  assume,  for  the 
purpose  of  discussing  this  question  intelligently,  that  they  were  the  sole 
owners  of  the  goods  during  their  transit ;  that  neither  Blanchard,  Con- 
verse &  Co.,  the  shippers,  and  present  plaintifEs,  had  any  interest  in  the 
goods,  or  in  their  safe  carriage  and  delivery,  except  what  arises  from  the 
bill  of  lading  itself ;  nor  had  Gaines  &  Co.,  the  consignees,  at  New 
Orleans,  any  interest  in  the  goods,  but  only  an  authority  frofti  Sutton, 
Griffiths  Sd  Co.,  to  receive  the  goods  as  their  agents  at  New  Orleans,  and 
forward  the  same  to  them  at  Fort  Smith,  a  distant  point  in  the  interior,  to 
pay  the  freight,  and  take  suitable  measures  for  so  forwarding  the  goods." 

Of  the  bill  of  lading,  besides  an  analysis  of  its  language  and  terms,  the 
court  observe  :  ^  The  bill  of  lading  does  not  contain  express  words  im- 
porting promise,  contract,  or  stipulation ;  but  it  contains  words  equivalent. 
It  is  an  acknowledgment  of  the  receipt  of  the  goods,  for  the  purpose  of 
carriage,  that  they  are  received  of  A  B,  the  shipper,  and  in  the  absence 
of  any  such  words  as,  ^  for  account  and  risk  of  C  D,'  or  '  by  order  or  for 
account  of  E  F,'  the  consignee,  and  in  the  absence  of  any  terms  describ- 
ing the  shipper  as  agent,  or  stating  the  property  to  be  in  another  person, 
no  presumption  can  arise  in  favor  of  any  other  party.  It  is  an  admis- 
sion on  the  part  of  the  ship-owner  tllat  he  has  received  the  goods  from 
the  shipper,  and  that  the  possession  came  to  him  from  the  shipper ;  that 
he  is  the  owner,  or  has  the  power  of  an  owner,  and  has  a  right  to  direct 
the  destination  of  the  goods,  and  has  good  right  to  contract  with  the 
ship-owner  for  their  safe  carriage." 

In  that  case,  the  contract  of  shipment  was  made  by  the  plaintifEs,  as 
the  agents  of  Griffiths  &  Co.,  whose  names  were  not  mentioned,  where- 
opon  the  court  remark :  ^  The  question  is  not  whether  Griffiths  &  Co., 
as  principals,  might  not  maintain  an  action  on  a  contract  made  for  theif 
account,  by  their  agent ;  but  whether  the  plaintiffs,  as  the  party  actually 
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making  the  contract,  in  the  absence  of  any  action  brought  by  the  principal, 
may  not  maintain  the  action.*' 

The  conclusion  in  the  case  quoted  from  is  this  :  ''  It  does  not  appear 
in  the  present  case,  that  the  owners  of  tlm  goods  have  ever  made  any 
objection  to  the  maintenance  of  this  action  by  the  plaintifEs.  On  the 
contrary,  we  understand  that  it  was  commenced  and  is  prosecuted  with 
their  knowledge  and  consent,  and  for  their  benefit  And  the  court  are 
of  opinion  that  this  action  can  be  maintained  by  the  plaintiffs,  being  the 
original  shippers  and  consignors  in  the  bill  of  lading,  by  force  of  the 
original  contract  for  safe  carriage,  made  by  the  defendants  with  them ;  and 
it  is  not  for  the  defendants  to  say  that,  upon  a  breach  of  that  contract,  the 
plaintiffs,  with  whom  it  was  made,  are  not  entitled  to  recover  the  damages, 
which  are  the  direct  and  natural  consequence  of  such  breach  of  contract." 

By  such  a  contract,  the  shipper,  though  without  either  a  general  or 
special  interest  in  the  property,  agrees,  to  pay  the  freight  if  the  consignee 
does  not,  and  he  is«  upon  this  undertaking,  responsible  to,  and  may  be 
sued  by,  the  ship-owners,  for  the  freight.  And,  as  shown,  the  shipper 
may  have  an  action  in  his  own  name,  for  damages  to  the  goods.  In 
other  woi€8,  the  contract  is  reciprocal. 

The  counsel  in  the  very  interesting  case  of  Manchard  v.  Page  in 
sisted,  as  do  counsel  in  thd  case  at  bar,  that  delivery  to  a  carrier,  whether 
evidenced  by  a  bill  of  lading  or  not,  vests  the  property  in  the  consignee, 
who  ought,  therefore,  except  in  the  few  special  cases  mentioned  by  him, 
to  sue  for  any  injury  to  the  goods  ;  that  the  bill  of  lading  is  first  to  be 
looked  to  as  the  medium  of  the  intent  of  the  parties  ;  that  in  the  ordinary 
form  of  the  bill  of  lading,  as  in  that  case  (and  in  the  case  at  bar),  the 
^ro^rtj  prima  facie  vests  in  the  consignee,  and  he  alone  is  entitled  to 
sue.  The  counsel  conceded,  however,  that  if  it  appears  by  the  bill  of 
lading,  or  by  extrinsic  evidence,  that  the  property  described  therein  is 
shipped  on  account  of  the  consignor,  or  at  his  risk,  or  if  he  paye  the 
freight  thereon  (as  in  the  case  at  bar),  or  makes  a  special  contract  for 
carriage  (as  here),  then  there  is  "^tablished  a  priority  of  contract  be- 
tween him  and  the  carrier,  and  the  contract  of  carriage  is  presumed  to 
be  with  him  and  he  may  sue.  And  he  cited  1  Atk.  248;  1  Ld. 
Raym.  271;  8  T.  R.  330 ;  3  Bos.  6o  Pul.  582;  2  Campb.  36;  4  B. 
&  C.  219;  1  Johns.  215;  8  How.  439;  17  id.  100;  6  Eut  21;  5 
Mete.  306 ;  Morton  on  Vendors,  416;  1  Walford  on  Parties,  31  et  seq. 
It  was  further  insisted,  by  the  counsel,  that  the  only  excepted  cases  are 
these  :  (1.)  When  the  shipper  or  consignor  pags  the  freight,  or  makes  a 
special  contract.  5  Bur.  2680 ;  1  T.  R.  659 ;  3  Cowp.  320 ;  6  CI.  & 
Fin.  600,     (2.)  When  the  consignor  or  shipper  retains  the  property  in 
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the  goods.  3  B.  &  Aid.  277  ;  5  id.  850 ;  1  M.  &  Bob.  283.  (8.)  When 
the  consignor  and  consignee  are  both  interested  In  the  goods,  as  in  the 
case  of  bailor  and  bailee.     1  Nev.  &  Man.  420. 

In  what  respect  the  conclusions  of  the  court  differed  from  the  views 
and  concessions  of  learned  counsel  in  that  case,  may  be  noted  by  a  com- 
parison of  the  quotations  given  above. 

The  result  of  the  cases  as  stated  in  Abbot  on  Shipping,  887,  is  this : 
**  In  the  case  of  an  express  contract,  evidenced  by  a  bill  of  lading,  the 
action  may  be  brought  by  the  shipper  with  whom  the  master  contracted, 
or  by  the  owner  of  the  goods,  whose  agent  the  shipper  was.'' 

Mr.  Justice  Bailet,  in  Sargent  v.  Morris,  8  B.  Sc  Aid.  277,  says : 
"  Now  I  take  the  rule  to  be  this  —  if  an  agent  acts  for  me  and  in  my  be- 
half, but  in  his  own  name,  then,  inasmuch  as  he  is  the  person  with  whom 
the  contract  is  made,  it  is  no  answer  to  an  action  in  his  name  to  say  that 
he  is  merely  an  agent ;  unless  you  can  also  show  that  he  is  prohibited 
from  carrying  on  that  action  by  the  person  on  whose  behalf  the  contract 
was  made.  In  such  cases,  however,  you  may  bring  your  action,  either 
in  the  name  of  the  party  by  whom  the  contract  was  made,  or  of  the 
party  for  whom  the  contract  was  made." 

Abbott,  Ch.  J.,  drew  the  distinction  between  tliat  case,  which  was 
for  breach  of  the  undertaking  of  the  ship-owner  to  carry  safely,  and 
a  case  where  the  goods  have  vested  in  the  consignee,  on  which  an 
action  in  another  form  might  be  brought ;  and  he  remarks :  i,^  A  transfer 
of  the  property  is,  however,  very  different  from  a  transfer  of  the 
contract." 

It  is  stated  in  2  Redf.  Law  of  Railw.,  p.  171,  §  175  (8),  that  '<  ac- 
tions against  carriers  may  be  brought  in  the  name  of  bailees  or  agents, 
who  have  the  rightful  custody  of  the  goods,  cmd  who  make  the  bazlmentf 
or  in  the  name  of  the  owner." 

In  support  of  the  point  made  in  behalf  of  the  plaintiffs  in  error,  that 
upon  the  delivery  of  the  packages  to  the  express  company  at  Holly 
Springs,  the  title  to  the  money  vested  in  Duncan,  and,  therefore,  that 
this  suit  should  have  been  brought  in  his  name.  Reference  is  made  to 
1  Ch.  PL  5,  6,  70;  JTie  Frances,  9  Cranch,  183;  The  Mary  and  Susan, 
1  Wheat.  25 ;  Grove  v.  Brten,  8  How.  429  ;  2  Kent,  499 ;  Bonner  v. 
Marshy  10  S.  ic  M.  876 ;  and  Sheets  v.  Wilgus,  56  Barb.  662. 

As  understood,  these  authorities  show :  (1.)  When  the  right  of  action 
vests  in  the  consignor.  (2.)  When  in  the  consignee.  (8.)  When  in 
other  parties.  (4.)  When  title  to  the  goods  is  involved  and  determines 
the  right  of  action  ;  and,  (5.)  The  facts  which  transfer  the  right  of  ac- 
tion from  one  to  the  other  or  rather  which  vests  the  right  in  oai>  or  the 
Vol.  XIX.— 2 
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other  of  several  parties.  The  present  action  is  believed  to  be  in  accord- 
ance with  the  views  of  Chittj,  Kent,  and  Redfield.  1  Ch.  PI.  6,  7 ;  2 
Kent  (11th  ed.),  1867 ;  Lecture  39,  p.  499,  500;  2  Redf.  L.  of  R.  170- 
172,  and  Sheets  v.  WilpiSy  56  Barb.  662. 

The  FranceSy  9  Cranch,  183,  was  a  petition  for  the  restitution  of 
goods  captured  during  the  war  of  1812.  The  question  was,  whether 
the  title  to  the  goods  was  in  the  English  or  American  merchant,  upon 
which  depended  the  right  to  restitution. 

7^e  Mary  and  Susan^  1  Wheat.  25,  was  precisely  like  the  case  of 
7%tf  Frances. 

Grave  v.  JBrien,  8  How.  429,  was  a  contest  between  a  creditor  of  the 
consignor  and  the  consignee.  The  title  was  held  to  have  vested  in  the 
consignee  before  the  creditor  interposed  his  claim. 

Bonner  v.  Marshy  10  S.  &  M.  876,  like  that  of  Grove  v.  Brienj  was 
a  contest  between  an  attaching  general  creditor  of  a  consignee  of  cotton, 
attached  in  transit,  and  the  consignee  also  a  creditor  of  the  consignor. 
The  court  say  of  the  case,  that :  '^  The  true  and  only  question  is  the 
question  of  title.  Was  it  the  property  of  McRae  when  the  attachment 
was  levied,  or  of  Bonner,  etc.  ?  In  other  words,  had  there  been  a  sale 
and  delivery  ?  "  JBiddy  there  had  not  been  a  sale  and  delivery,  and 
the  attachment  was  sustained.  Beyond  this  brief  abstract,  these  cases 
ne^l  not  be  developed,  as  their  bearing  upon  the  question  under  discus- 
sion is  too^remote  to  influence  the  result. 

Referring  to  the  later  and  more  direct  authorities  heretofore  dted,  it 
will  be  seen  that  this  case  is  solved  by  its  simple  facts,  and  upon  familiar 
principles.  To  explain  and  enforce  this  remark  is  the  object  of  what 
follows,  although,  to  some  extent,  at  the  expense  of  a  repetition  of  pre- 
ceding portions  of  this  opinion. 

At  the  request  of  Craft,  the  express  company  contracted  to  transport 
and  deliver  the  packages  to  Duncan,  at  Bowling  Green,  the  freight  being 
paid  in  advance  by  Craft.  Duncan  does  not  object  to  the  suit  in  Craft's 
name,  for  the  best  of  reasons,  to-wit :  that  he  has  been  paid  by  Craft, 
and  therefore  has  no  claim  on  the  company.  The  testimony  of  Duncan 
was  taken  in  this  cause,  and  he  not  only  does  not  object  to  the  action, 
but  testifies  that  Craft  has  paid  him.  A  judgment  in  this  case  is, 
therefore,  doubly  a  bar  in  a  suit  by  Duncan ;  not  alone  because,  knowing 
of  this  action,  he  did  not  object  to  it,  but  because  of  his  full  indemnifica- 
tion by  payment  from  Craft.  The  action  in  the  name  of  Craft,  and  the 
result  in  the  court  below,  are  clearly  in  accordance  with  the  highest 
authorities.  But,  even  in  the  absence  of  the  payment  of  Duncan  by 
Craft,  the  former  not  objecting,  this  action  would  be  sustained  upon  its 
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intrinsic  merits,  without  the  support  of  the  recent  and  enlightened  pre> 
cedents  referred  to,  as  the  result  merits  the  justice  of  the  case. 

It  i«  true  the  payment  of  Duncan  by  Craft  is  a  gratifying  and  contrib- 
utory fact,  but  has  no  material  influence  in  the  determination  of  the  cause. 
It  serves  this  purpose,  however,  that  it  precludes  all  possibility  of  con- 
troversy  between  Craft  and  Duncan  over  the  avails  of  the  judgment, 
and  renders  more  certain  to  the  company  that  the  judgment  is  a  bar  to 
further  prosecution. 

The  action  is  brought  upon  the  contract  of  the  company  with  Craft, 
and  is  sustained  expressly  upon  that  basis.  Hence,  the  question  whether 
the  money,  when  deposited  with  the  company,  became  the  property  of 
Duncan,  is  not  involved.  If  Craft  had  not  already  paid  Duncan,  the 
former  would  be  presumed  to  be  the  agent  or  trustee  of  the  latter  and 
suing  for  his  benefit,  within  the  authorities  cited. 

Referring  to  other  points  made  by  counsel,  it  may  be  remarked  that  it 
is  not  deemed  necessary  to  determine  under  what  circumstances  the  action 
might  or  ought  to  have  been  brought  in  the  name  of  Duncan,  nor,  gener- 
ally, when  the  consignee  instead  of  the  consignor  is  the  rightful  party  in 
actions  against  carriers,  for  injuries  to  goods  ;  nor  yet,  when  such  actions 
mTist  be  brought  by  the  legal  owner,  beyond  the  instances  furnished  by 
the  authorities. 

The  single  proposition  intended  to  be  asserted  by  this  adjudication  is 
so  happUy  stated  by  one  of  the  earliest  cases  of  this  character  on  record, 
it  will  be  here  quoted  for  that  purpose.  Reference  is  made  to  Damt  v. 
Jonet^  5  Beon.  2680,  which  was  an  action  against  a  common  carrier  by 
land,  and  was  decided  on  the  footing  of  an  original  contract.  The  case 
was  before  Lord  Mansfield,  who  held  that  the  defendants  were  liable 
for  the  consequences  to  the  original  consignors,  whether  the  prop- 
erty  was  in  them  or  not,  because  the  carrier  agreed  with  them  to  carry 
the  goods  safely,  and  the  action  was  for  the  breach  of  that  agreement. 
The  doctrine  announced  in  that  case  by  Lord  Mansfield  is  adopted  and 
declared  as  the  true  rule  in  the  case  under  consideration. 

In  contrast  with  Davis  v.  Jones  is  Dawes  v.  Peek,  8  T.  R.  830,  one 
of  a  class  of  cases  where  no  bill  of  lading  is  usually  given  and  where  thn 
party  in  whom  the  legal  interest  is  vested  is  the  rightful  party  to  an  action 
against  a  carrier.  Lord  Kenton  stated  that  the  owner  of  the  goods  is  the 
proper  party  to  an  action  against  a  carrier,  because  '*  he  is  the  person 
who  has  sustained  the  loss  by  the  negligence  of  the  carrier,  and  whoever 
has  sustained  the  loss  is  the  proper  party  to  call  for  compensation  from 
the  person  by  whom  he  has  been  injured."  This  case  has  served  to  mis< 
lead  the  profession  in  some  instances,  but  it  was  a  case  of  carriage  by 
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Btage,  where  it  is  usual  to  pay  the  price  of  carriage  on  booking  the  goods, 
at  the  wagon  office,  without  taking  a  bill  of  lading.  Dawei  v.  Peek  was 
decided  only  a  few  years  later  than  Dams  t.  Jcnes^  and  as  the  one  served 
to  express  the  rule  in  the  case  at  bar,  the  other  is  given  as  a  most  apt 
illustration  of  a  case  where  the  right  of  action  against  a  carrier  for  is* 
juries  to  goods  devolves  on  the  person  having  the  legal  interest  therein. 

The  questions  herein  discussed  being  of  first  impression  in  this  State, 
and  of  growing  practical  interest,  it  is  believed  the  attention  bestowed 
upon  them  wUl  not  prove  without  value.  In  addition  to  the  authorities 
heretofore  cited,  the  following  have  been  consulted,  and  are.  appended 
for  the  convenience  of  future  investigation  :  Oreen  v.  Olarht  13  Barb.  57 ; 
Sandfard  v.  H.  BaUway,  11  Gush.  155;  Arlntekle  v.  TTiompsany  87 
Penn.  St  170 ;  Blkins  y.  B.  and  M.  Railway,  19  N.  A.  837 ;  White  v. 
Bascam,  28  Vt  268 ;  Wing  v.  N.  T.  and  E.  Railway,  1  Hilt  235 ; 
IIL  Cknt.  RaUioaif  v.  Oawles,  82  111.  110;  Oreery  v.  ffolfy,  14  Wend. 
26 ;  OaviU  v.  BUI,  A  Denio,  330  ;  Jferum  v.  Funcky  id.  110;  Wolfe  v. 
Myers,  8  Sandf.  7;  Greenl.  £v.,  §  305 ;  3  B.  &  Ad.  528;  9  Terg. 
446  ;  1  Ld.  Raym.  271 ;  Mfridstm  v.  Ladd,  12  Mass.  178 ;  StaekpoU  ▼. 
Arnold,  11  id.  29;  BuffumY.  Chadwick,  8  id.  103;  VanStc^horst  v. 
Pearce,  4  id.  268 ;  Savage  v.  Rix,  9  N.  H.  269 ;  Story  on  Agency,  §§ 
155,  160,  896 ;  Doe  v.  ITumpson,  2  Porter,  217  ;  1  Am.  Lead.  Cas.  (1st 
ed.)  460 ;  C%>  v.  Day,  2  Greenl.  807 ;  Com.  Bank  v.  French,  21  Pick. 
486 ;  1  H.  Bl.  81 ;  Paley  on  Agency,  ch.  5  ;  Addison  on  Gout  782  ; 
Angellon  Carriers,  §  867  ;  10  Watts,  884 ;  Abbot  on  Shipping  (7th  ed.) 
319 ;  8  Mod.  821 ;  8  T.  R.  531 ;  11  Mass.  72 ;  1  B.  &  Aid.  575 ; 
7  Cow.  670 ;  1  H.  Bl.  859 ;  Davis  v.  James,  5  Bur.  2680 ;  8  T.  R. 
830;  13  East  399;  IT.  R.  659;  4  Ad.  &  £l.  N.  R.  260;  1  Camp. 
869;  ITion^son  v.  Domiiuf,U  M.  &  W.  403;  17  Johns.  23;  6  Ad. 
&  El.  486 ;  5  B.  &  Ad.  898 ;  12  Barb.  310,  etc 

Judgment  affirmed. 

NoTB.— See  Krudler  v.  JSZIiton,  7  Am.  Rep.  402 ;  Thonwson  v.  Farffo,  10  Id.  312: 
Burroughs  v.  Ifimcidi,  etc.  R.  R.  Co.,  1  id.  1%\  Ralph  ▼.  CMcago  AOo,  R,  R.  Co.^  14 
kL  725;  Finn  v.  Western  R.  R.  Co.,  17  id.  128.— Sep. 


Thompson  v.  N.  O.,  J.  &  G.  N.  R.  R.  Co. 

(OOHiBB.  315.) 

Carrier  of  passengers  ^obligaHon  to  carry  and  set  down  at  desHnaUon,    Damages, 
Plaintiff  entered  defendants'  can  and  paid  his  tare  to  B.    The  tialndid  not  stop  therein 
but  ran  by  two  miles  to  a  water-tank.    Plaintiff  demanded  that  the  train  should  reton 
to  B.  bat  tbe  conductor  gaTe  him  the  option  to  ride  to  the  next  station  and  retam  tc 
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B  by  the  first  tzain  free  of  chaiif^  or  to  leave  the  train  at  the  tank.  He  chose  the  first 
ahemative  and  thna  reached  B  after  some  three  hours'  delay.  Plaintiff  sustained  no 
bodily  injury,  mental  snff^ring,  insult,  oppression,  or  pecuniary  loss.  Heldy  that  the 
plaintiff  had  a  cause  of  action  against  the  defendants  for  failing  to  set  him  down  at  B, 
but  that  he  could  not  recover  punitive  damages. 

A  CTION  to  recover  damages.     The  opinion  states  the  case. 

Castidy  ^  StockdcUe,  for  plaintiff  in  error. 
Hnrru  ^r  George,  for  defendants  in  error. 

Tarbell,  J.  About  November  1 6, 1870,  Thompson  went  on  board  the 
cars  of  N.  O.,  J.  &  G.  N.  R.  R.  Co.,  and  paid  his  fare  to  Boguichitto. 
The  train,  however,  did  not  stop  at  the  station,  but  ran  past  about  two 
miles,  stopping  at  a  water  tank.  Thompson  demanded  of  the  conductor 
that  the  train  should  be  backed  to  the  station  at  Boguichitto,  but  the  con- 
ductor said  the  train  could  not  be  backed.  He  was  courteous  and  polite ; 
expressed  regrets  ;  said  the  blame  attached  to  the  engineer,  who  had  been 
contrary  all  day  ;  and  submitted  the  option  to  Thompson  to  ride  to  the 
next  station,  with  transportation  back  by  the  first  train  free  of  charge,  or 
of  leaving  the  train  at  the  tank,  where  it  then  was.  The  offer  of  a  free 
ride  Thompson  accepted.  The  train  on  which  he  returned  ran  beyond 
the  station  at  Boguichitto,  and  landed  him  about  150  yards  therefrom,  the 
train  slacking  its  speed,  and  he  voluntarily  jumped  off  while  it  was  in 
motion,  without  injury.  Thompson  had  with  him  a  roll  of  bagging,  on 
which  he  paid  no  freight.  The  mail  trains  were  not  in  the  habit  of  stop- 
ping at  Boguichitto,  but  sometimes  did  so.  Thompson  got  on  board  the 
train  at  Brookhaven  about  dusk,  and  was  landed  at  Boguichitto  about 
midnight,  being  delayed  some  two  or  three  hours.  Upon  this  state  of 
facts,  Thompson  instituted  this  action  against  the  company  to  recover 
damages.  He  testified  on  the  trial  that  he  "  could  not  say  that  he  was 
pecuniarily  damaged  one  cent."  No  complaint  is  made  of  the  conductors 
or  other  ofiicers  of  the  road,  that  they  were  guilty  of  any  acts  of  rude- 
ness, discourtesy  or  oppression ;  but  it  appears  they  were  affable,  and 
offered  apolo^es  for  carrying  Thompson  by  the  station  to  which  he  was 
destined. 

There  was  a  demurrer  to  the  evidence  of  the  plaintiff,  in  which  the 
plaintiff  joined. 

The  court  sustained  the  demurrer  and  dismissed  the  plaintiff's  suit 
Thereupon  Thompson  prosecuted  a  writ  of  error. 

It  is  insisted  in  behalf  of  the  plaintiff  in  error,  that  upon  the  facts,  the 
right  of  action  is  absolute  and  complete.  And  counsel  press  the  distinc* 
tion  between  this  right  and  the  amount  of  damages  which  may  be  a» 
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oessed  by  the  jury.  On  the  other  hand,  it  is  urged  that  this  is,  on  its  face, 
a  speculative  prosecution,  and  ought  not  to  be  sustained  by  the  courts. 

In  Heim  v.  McCaughan^  32  Miss.  17,  the  suit  was  by  the  husband  and 
wife,  against  a  common  carrier  by  water,  to  recover  damages  for  the 
neglect  of  the  carrier's  steamer  to  call  for  passengers  at  Pascagoula.  The 
wife  was  in  delicate  health.  They  were  exposed  on  the  pier-head  at 
Pascagoula  from  sundown  at  night  until  sunrise  in  the  morning,  during 
exceedingly  uncomfortable  and  perilous  weather.  So  intense  was  the 
cold,  that  McCaughan,  to  protect  his  wife,  was  compelled  to  surrender  to 
her  the  use  of  his  coat,  and  to  remain  through  the  night  in  his  shirt 
sleeves. 

Thompson,  in  the  case  at  bar,  makes  no  complaint  of  mental  or  bodily 
suffering,  nor  of  danger  from  exposure  to  the  weather  or  otherwise. 

The  case  of  The  N.  0.,  J.  ^  G.  N.  S.  B.  Go.  v.  Burst,  36  Miss.  660, 
was  based  on  insult  and  compulsion  on  the  part  of  the  conductor.  Noth- 
ing of  the  kind  appears  in  the  case  at  bar. 

M.  4r  0.  JR.  E.  Co.  y.  Mc Arthur,  43  Miss.  180,  was  like  the  one  at 
bar  to  the  extent  only  of  a  demurrer  to  the  evidence.  The  recovery  in 
the  case  cited  rested  on  the  fact  that  the  plaintiff  was  carried  five  miles 
beyond  the  station  at  which  he  ought  to  have  been  landed,  walking  back 
to  his  proper  station  in  the  rain,  arriving  there  between  12  and  1  o'clock 
at  night,  and  that  he  was  subject  to  chronic  rheumatism.  The  case  is, 
therefore,  unlike  the  one  at  bar. 

Between  this  case  and  that  of  7%«  3f.  4r  C.  R.  R,  Co.  v.  WhitJiM  44 
Miss.  466,  there  is  this  difference,  that  the  train  ran  several  hundred 
yards  past  the  station  where  Mr.  Whitfield  should  have  been  deposited, 
and  he  was  compelled  to  get  out  at  a  place  wet  and  slippery,  and  in 
alighting  without  assistance,  fell  and  seriously  injured  his  knees. 

And  in  S.  R.  R,  Co.  v.  Kendrick  and  wife,  40  Miss.  374,  the  action  was 
to  recover  damages  against  the  company  for  carrying  Mrs.  Kendrick  a 
mile  or  two  beyond  her  destination,  setting  her  down  in  the  night  at  a 
lonely,  solitary  point  of  the  road,  whence,  in  the  care  of  two  strange 
laborers,  she  had  to  walk  over  dangerous  bridges  and  through  woods,  back 
to  her  home.  The  conductor  offered  to  take  her  on  until  he  should  meet 
the  return  train  when  he  would  pass  her  home  free  of  charge,  but  this 
she  declined.  It  will  be  observed  of  these  cases,  that  the  point  specially 
litigated  is  as  to  the  recovery  of  exemplary  damages,  while,  in  the  case  at 
bar,  the  question  is,  was  the  right  of  action,  without  reference  to  damages, 
complete,  when  the  train  failed  to  set  the  party  down  at  Boguichitto,  and 
the  conductor  gave  him  his  option  to  get  down  at  the  tank  or  be  taken  to 
the  next  station  and  returned  free  of  charge  ?    In  choosing  to  accept  the 
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alternative  of  a  free  ride  to  the  next  station  and  back  to  Bogoichitto,  did 
he  thereby  waive  or  compromise  his  right  of  action  ? 

The  court  say  in  S.  B.  R.  Co.  v.  Kendriek  et  toe.,  mpra,  that  '^  by  the 
fifth  instraction  the  court  instructed  the  jury,  that  in  actions  of  tort 
against  common  carriers,  special  damage  need  not  be  proved.  This  was 
improper,  because  it  was  indefinite,  and  calculated  to  mislead  the  jury. 
If  it  be  understood  as  holding,  that  when  there  appears,  by  the  evidence, 
to  be  negligence  in  the  carrier  to  the  wrong  of  the  plaintiff,  in  such  a 
case  the  plaintiff  is  entitled  to  recover  nominal  damages  without  proof  of 
special  damage  ;  to  that  extent  the  rule  was  correct.  But  if  it  be  taken 
to  hold,  that  when  the  carrier  has  been  guilty  of  negligence,  the  plaintiff 
may  recover  special  or  exemplary  damages  without  any  evidence  tending 
to  show  circumstances  of  special  injury  or  wrong,  it  was  error." 

And  this  is  undoubtedly  the  correct  rule,  and  by  which  the  case  at  bar 
must  be  determined.  There  is  no  bodily  injury,  mental  suffering,  insult, 
oppression,  or  pecuniary  loss  shown,  indeed,  these  concomitants  of  damage 
are  disclaimed.  Yet,  the  railroad  company  failed  in  its  obligations,  when 
ihe  train  neglected  to  deliver  its  passenger  at  Boguichitto,  and  the  option 
to  him  to  get  down  at  the  tank  or  ride  to  the  next  station  and  return  was 
necessarily  a  compulsory  choice.  Upon  the  evidence,  the  plaintiff  ac» 
quired  a  technical  right  of  recovery,  but  the  rule  as  to  punitive  damages 
does  not  apply.  Hence,  although  the  damages  are  only  nominal,  never- 
theless, the  cause  of  action  ought  to  have  been  sustained,  and  a  writ  of 
inquiry  awarded,  to  be  executed  under  the  appropriate  directions  of  the 
court  in  such  a  case,  as  to  which,  vide  2  Redf.  L.  of  Railways,  220  ei 
seq.;  S.  &  R.  646  «<  ieq. ;  Sedgwick,  90,  128,  note,  418,  note,  665,  note. 

Ordered  accordingly.     Code,  §  418. 


TURNIPSEED  Y.  HUDSON. 

(00Mifl8.429.) 

Q^~a6an(2ofimen<qf.  JErtoppet 

Plaiiitlff  was  elected  to  an  ofBoe  in  1871  for  the  term  of  four  years.  In  1878  an  act 
was  puMed  providing  for  an  election  in  November  of  that  year  to  fill  said  office.  Among 
the  candidates  for  sach  election  were  the  plaintiff  and  the  defendant,  who  entered 
Into  an  agreement  in  writing  to  abide  the  reenlt  of  a  primary  election.  Atthe  primary 
election  the  defendant  was  selected  and  in  November  he  was  elected  and  thereapoa 
qnaUfied  and  took  possession  of  the  office,  plaintiff  sorrendering  the  same.  The  statute 
i  aflerwaxd  decided  to  be  nnoonstitational  and  the  election  void,  and  plaintiff  brought 
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luit  to  reooYer  poraessioii  of  the  office .  JSM,  (1)  that  tlie  plaintiff  was  not  estopped  by 
the  agreement  with  defendant ;  (2)  that  auch  agreement  and  the  surrender  of  the 
office  by  plaintiff  did  not  amount  to  an  abandonment  or  resignation. 

ACTION  in  the  nature  of  quo  warranto  to  determine  the  right  of  the 
defendant  Hudson  to  the  office  of  chancery  clerk  of  Winston  oounty. 
The  facts  are  fully  set  forth  in  the  opinion. 

W.  L.  Nugent^  for  plaintifE  in  error. 

A,  H,  Handy  and  R.  G.  RiveSy  for  defendant  in  error. 

• 
Tarbell,  J.      This  is  a  contest  to  determine  the  right  to  the  office  of 

chancery  clerk  of  Winston  county.  Tumipseed  was  elected  to  the  office 
in  1871,  for  the  full  term  of  four  years.  Hudson  was  elected  to  the 
same  office  in  November,  1873,  under  the  act  of  April  21  of  that  year. 
The  act  referred  to  having  been  declared  unconstitutional,  and  the  elec- 
tion thereunder  null  and  void,  the  right  of  Hudson  rests  upon  statements 
contained  in  his  fifth  plea  to  the  information  filed  by  Turnipseed.  The 
material  averments  of  that  plea  are  these  :  That  in  accordance  with  an 
act  of  the  legislature  of  the  State  of  Mississippi,  approved  the  21st  day 
of  April,  A.  D.  1873,  an  election  was  duly  ordered  to  be  held  in  the 
county  of  Winston,  on  the  first  Tuesday  after  the  first  Monday  in  Novem- 
ber, 1873,  for  the  office  of  clerk  of  the  chancery  court  of  said  county, 
and  that  prior  to  said  election  and  while  the  said  Turnipseed  was  in  the 
possession  of  the  office,  he,  Tumipseed,  Hudson  and  others  became  can- 
didates for  said  office  at  said  election,  and  in  the  month  of  August  prior 
thereto,  entered  into  an  agreement  with  each  other,  in  writing,  by  which 
each  pledged  his  sacred  honor  to  abide  the  decision  of  a  primary  election 
to  be  held  on  the  second  Tuesday  in  September,  for  the  purpose  of  deter- 
mining to  which  of  said  candidates  the  other  should  yield  his  vote,  influ* 
euce  and  support  for  the  said  offiqe ;  that  at  the  primary  election  Hudson 
was  selected  as  the  candidate,  and  thus  became  entitled  by  the  agree- 
ment to  the  vote,  influence  and  support  of  Turnipseed  for  the  said  office  ; 
that  at  the  election  in  November,  Turnipseed  cast  his  vote  for  Hudson  ; 
that  Hudson  was  declared  duly  elected  by  the  proper  authorities  ;  that 
he  took  the  oath  of  office  and  executed  the  bond  required  by  law  ;  that 
on  the  first  Monday  in  January,  1874,  Turnipseed  voluntarily  and  of 
his  own  accord,  without  demand  of  Hudson,  delivered  to  him  the  keys  of 
the  office,  together  with  the  books,  papers,  records  and  furniture  belong- 
ing thereto  ;  since  which  time  Tumipseed  has  wholly  neglected  to  per- 
form the  duties  of  the  office ;  and  that  said  duties  have  been  discharged 
by  Hudson,  who  has  claimed  to  act  in  his  own  right,  with  the  full  knowl- 
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edge  and  consent  of  Tamipseed.  Upon  the  judgment  of  this  court  pro- 
nouncing the  act  for  the  election  of  chancery  clerks  and  others  in  1873, 
UDConstitationa]  and  the  election  thereunder  void,  this  proceeding  was 
instituted.  The  testimony  is  quite  voluminous,  much  of  which  is  wholly 
immaterial.  On  the  part  of  Tumipseed  it  was  contended  and  positively 
stated  in  the  evidence,  that  on  surrendering  the  office  to  Hudson,  he  did 
so  upon  the  understanding,  mutually  assented  to,  that  his  retirement 
was  subject  to  the  decision  of  the  Supreme  Court  upon  the  statute  under 
which  Hudson  was  elected ;  that  is,  if  the  law  directing  the  election 
should  be  declared  unconstitutional,  then  he,  Tumipseed,  would  reclaim 
the  office ;  but  that  these  declarations  were  made  to  Hudson  and  that 
they  were  acceded  to  by  him,  are  as  positively  denied  on  his  part  by 
himself  and  his  witnesses.  The  Circuit  Court  held  adversely  to  Uie  rela- 
tor on  the  law  and  the  facts,  whereupon  the  latter  prosecuted  a  writ  of 
error. 

There  were  several  pleas,  replications  and  demurrers  by  both  parties, 
which  were  acted  upon  by  the  court  below.  It  is  now  sought  to  base 
error  upon  the  action  of  that  court  in  this  regard,  and  it  is  urged  that 
certain  of  the  demurrers  ought  to  have  been  extended  to  the  information  ; 
but  the  merits  of  this  case  are  fully  presented  in  the  record ;  they  could 
not  be  more  clearly  exhibited  upon  another  or  any  number  of  trials ;  and 
no  question  of  pleading  or  other  technical  point  of  any  practical  import- 
ance is  conceived  to  be  involved.  On  the  contrary,  the  case  is  one  as 
b  believed,  calling  for  a  decision  on  its  merits. 

The  propriety  of  this  course  is  confirmed,  from  the  fact  that  estoppel 
tit  pau  depends  upon  the  evidence  and  not  upon  the  pleadings.  Her- 
man on  Estoppel,  560 ;  Bigelow  on  Estoppel,  590,  and  cases  cited  in 
notes ;  Alexander  v.  Walter^  8  Gill,  240,  the  latter  being  an  action  of 
ejectment,  in  which  it  was  held  that  matter  of  estoppel  in  paiU  was  the 
subject  of  evidence  and  not  of  plea. 

It  is  considered,  therefore,  that  the  second  cause  assigned  for  error 
only  need  be  discussed,  viz. :  that  '<  the  court  erred  in  deciding  the  issue 
of  law  and  fact  for  the  defendant,  and  in  dismissing  the  petition." 

In  view  of  the  unconstitutionality  of  the  act  of  April  21,  1878,  and 
of  the  illegality  of  the  election  thereunder,  the  respondent  is  without 
right  or  defense,  unless,  (1.)  He  can  invoke  the  doctrine  of  estoppel ; 
or  (2.)  Unless  there  is  a  vacancy  in  tne  office  in  dispute,  caused  by  the 
acts  of  the  relator,  whereby  he  has  forfeited  his  title  thereto. 

If  there  is  an  estoppel  it  cannot  be  by  judgment  or  record  of  adjudica> 

tioit,  nor  by  matter  of  deed  ;  but  must  be  by  matter  tVi  /hmj,  of  which 

estoppel  by  conduct  is  the  key.     Bigelow  on  Estoppel,  473.    After  a  full 
VOL.  XIX.- 
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discuBsion  of  the  snbject,  this  author  says  all  of  the  following  elemento 
must  be  present  in  order  to  an  estoppel  by  conduct : 

1.  There  must  have  been  a  r^esentaiian  or  a  c(meealmeni  of  mateiial 
facts. 

2.  The  representation  must  haye  been  made  with  tnowMge  of  Jm 
facts. 

8.  The  party  to  whom  it  was  made  must  have  been  ignorant  of  tho 
truth  of  the  matter. 

4.  It  must  have  been  made  with  the  irUenticn  that  the  other  party 
should  act  upon  it. 

5.  The  other  party  must  have  been  induced  to  act  vpon  it.    Id.  480. 
In  the  case  at  bar,  there  has  been  no  repr€$entatMn  or  eoneoabMnt  on 

the  part  of  the  relator ;  there  has  been  no  ignorance  on  the  part  of  the 
respondent ;  nor  has  the  latter  been  induced  to  act,  to  take  any  step,  or 
to  change  his  position  or  conduct  in  any  respect  whatever,  in  consequence 
of  any  thing  said  or  done,  or  withheld  by  the  relator.  On  the  contrary, 
both  these  parties  were  deluded  or  impelled  by  the  act  of  the  legislature 
ordering  an  election.  The  record  discloses  an  active  public  sentiment  in 
favor  of  a  pledge  on  the  part  of  the  several  candidates  for  the  office  of 
chancery  clerk  to  abide  the  vote  of  a  primary  or  nominating  slecdoa. 
To  this  sentiment  the  relator  evidently  yielded  with  reluctance.  Tie 
signature  of  the  relator  to  the  pledge,  however,  had  no  influence  whatp 
ever  on  the  conduct  of  the  respondent ;  for,  in  testifying  on  his  own 
behalf,  he  says  he  preferred  that  the  relator  should  not  sig:i  it,  as  that 
action  by  Turnipseed,  in  the  opinion  of  Hudson,  would  have  contributed 
to  the  success  of  the  latter.  He  further  testifies  that  he  notified  the 
relator  that  he  was  a  <^  standing  candidate  "  for  the  office  in  controversy, 
substantially,  at  every  opportunity  and  on  all  occasions,  until  he  should 
succeed.  Hudson  and  several  of  his  friends  were  active  and  vigilant  in 
their  movements  and  operations  to  secure  the  position  to  him,  uninfluenced 
by  any  word  or  act  on  the  part  of  Turnipseed,  as  Hudson  was  a  candi 
date  whether  Turnipseed  did  or  did  not  subscribe  to  the  pledge,  which 
was  evidently  but  a  means  to  an  end,  and  not  the  production  or  the 
suggestion  of  the  relator.  Hudson  testifies  in  the  most  positive  language, 
that  he  had  no  understanding  or  agreement  whatever  with  Turnipseed 
beyond  that  contained  in  the  pledge  subscribed  by  all  the  candidates. 
That  pledge,  like  all  others  of  the  kind,  was  a  part  of  the  political  can- 
vass, intended  to  work  out,  for  some  one  of  those  subscribing  it,  induction 
to  an  office.  It  was  a  part  of  the  complication  of  party  politics  by  which 
a  certain  result  was  designed ;  an  operation  of  doubtful  policy,  as  its 
effect  can  only  be  to  limit  and  restrict  the  choice  of  the  people  at  the 
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polls.  It  narrows  their  choice  by  political  management  to  a  single  can* 
didate,  whereas  in  our  form  of  government  it  b  desirable  that  candidacy 
should  be  as  untrammeled  and  as  free  as  our  institutions.  Independently 
of  this  view,  however,  the  pledge  in  this  case,  according  to  the  testinuun j 
of  the  respondent,  had  no  influence  on  his  action,  one  way  or  the  other, 
and  this  is  utterly  fatal  to  the  theory  of  an  estoppel.  On  this  point  aU 
the  authorities  cited  by  counsel,  and  all  others  accessible,  have  been 
carefully  examined.  Alexander  v.  Waher,  8  Gill,  239  ;  2  Story's  Eq. 
Jur.,  §  1546  ;  and  others. 

The  doctrine  under  discussion  is  stated  with  rare  terseness  in  DezeU 
V.  OdeUy  8  Hill,  215.  Goods  were  seized  under  an  execution  and  deliv- 
ered to  the  defendant,  upon  his  receipt,  stipulating  to  redeliver  them  to 
the  pIRcer.  The  receipt  was  ruled  to  be  an  estoppel  in  an  action  by  the 
officer  against  the  receiptor.  The  court  say :  **  We  have  the  clear  case 
of  an  admission  by  the  defendant,  intended  to  influence  the  conduct  of 
the  man  with  whom  he  was  dealing,  and  actually  leading  him  into  a  line 
of  conduct  which  must  be  prejudicial  to  his  interests,  unless  the  defendant 
he  cut  off  from  the  power  of  retraction.  This  is  the  very  definition  of 
an  estoppel  in  pau.  For  the  prevention  of  fraud,  the  law  holds  the 
admission  to  be  conclusive." 

And  the  doctrine  is  also  briefly  and  accurately  stated  in  Taylor  v.  Zepp^ 
1 1  Mo.  482.  To  establish  estoppel  in  pcM^  the  court  say  there  must  be : 
1  An  admission  inconsistent  with  the  evidence  offered  to  be  given,  or 
the  claim  offered  to  be  set  up.  2.  Action  by  the  other  party  upon  such 
admission.    3.  Injury  to  him  by  allowing  the  claim  to  be  disproved. 

For  the  purpose  of  testing  the  case  before  ihb  court,  the  respondent's 
statement  of  it  may  be  accepted  as  embracing  the  case  presented  for 
adjudication.  According  to  his  own  testimony  in  the  cause,  there  was  no 
admission,  statement  or  act  by  the  relator  which  was  intended  to  or  which 
did  in  fact  influence  his  conduct.  They  were  not  dealing  together,  but 
were  acting  independently,  if  we  accept  the  case  made  by  the  latter. 
Hence,  there  was  no  fraud,  at  least,  on  the  part  of  the  relator  toward 
the  respondent,  for  the  latter  was  not  governed  in  his  line  of  conduct  or 
influenced  by  any  act  of  the  former.  On  the  contrary,  taking  the  whole 
record  together,  it  is  palpable  that  the  relator,  rather  than  the  respondent, 
was  led  into  a  line  of  conduct  prejudicial  to  his  interests  by  the  act  of  the 
l^slature  and  by  the  manipulations  of  active  partisans.  Within  ail  the 
authorities — Bigelow  on  Estoppel,  ch.  19  ;  Herman's  Law  of  Estoppel,  | 
442 ;  id.,  ch.  12,  and  cases  cited  by  these  authors ;  also,  cases  cited  in  PhiJUpi 
V.  Cooper,  50  Miss.  722, — the  pledge  and  the  surrender  are  open  to  denial 
and  explanation,  and  the  case  is  without  a  single  element  of  estoppel. 
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It  has  been  urged  that  it  is  ungracious  in  the  relator  to  seek  to  evade 
the  pledge.  With  reference  to  this  fact,  it  has  been  obeerred  that,  in 
limiting  the  number  of  candidates  to  be  voted  for  at  the  regular  election, 
it  had  served  its  purpose.  It  may  be  further  remarked  that,  if  the  case 
made  by  the  respondent  be  alone  accepted,  the  attempt  to  interpose  the 
pledge  to  defeat  the  relator  comes  with  an  ill  grace  from  the  former,  whose 
conduct,  he  testifies,  was  wholly  independent  of  the  course  of  the  relator. 
But  it  is  on  the  ground  of  public  policy  that  the  acts  of  the  relator,  set 
forth  in  the  record,  shall  not  be  allowed  to  change  the  tenure  of  an  im- 
portant public  office,  and  not  upon  any  ground  between  the  parties 
Holman  v.  Johnson.,  Cowper,  343. 

There  is  another  view  of  ihis  pledge  quite  as  conclusive  against  the 
theory  of  the  respondent,  as  the  suggestions  already  made,  viz. :  that  it  is 
contract  or  promise  of  future  action,  and  not  a  ^  representation,''  such  as 
enters  into  or  constitutes  an  element  in  the  law  of  estoppel.  At  most, 
it  is  but  the  expression  of  a  present  intention,  which  the  party  is  at 
liberty  to  change.  If  an  action  on  this  agreement  were  instituted  by 
Hudson  for  the  recovery  of  damages  for  nonperformance,  the  obstacles 
and  result  may  be  anticipated  without  suggestion.  Bigelow  on  Estoppel, 
4dl ;  Lcmgdon  v.  Doud,  10  Allen,  433  ;  Howard  v.  Hudson,  2  £1.  &  B. 
1 ;  Audenried  v.  BUtehy^  5  Allen,  382 ;  Piumer  v.  Lord  9  id.  455  ; 
J<yrdefi  v.  Money,  5  H.  L.  Cas.  185;  White  v.  Wtdker^  31  111.  422; 
Harris  v.  Brooks,  21  Pick.  195. 

Reference  is  made  to  CoUon  v.  Beardsley,  as  stated  in  Bigelow  on 
Estoppel.  As  therein  presented,  p.  522,  that  case  is  almost  conclusive 
of  the  theory  of  respondent,  but  its  examination  in  the  reports  (38  N.  Y. 
29)  shows  it  to  possess  no  feature  like  the  case  at  bar.  The  action  was 
trover  against  school  trustees  for  the  taking  and  conversion  of  certain 
property.  The  plaintiff,  to  prove  his  case,  gave  in  evidence  two  warrants 
for  the  collection  of  taxes  for  school  purposes,  issued  by  the  defendants, 
under  which  the  collector  seized  and  sold  the  property  of  plaintiff.  On 
cross-examination  the  defendants  asked  the  plaintifTs  first  witness  if,  at 
the  several  dates  of  the  warrants,  they  were  not  acting  trustees.  The 
question  was  objected  to,  on  the  ground  that  the  defendants  could  not 
show  themselves  trustees  by  reputation,  or  by  proving  their  own  acts. 
The  objection  was  sustained,  when  the  defendants  presented  the  records 
of  the  school  district,  upon  the  face  of  which  the  question  arose  whether 
Oolton,  instead  of  Beardsley,  was  not  a  member  of  the  board  of  trustees, 
dolton  was  elected  trustee  in  1854,  for  the  term  of  three  years.  Prior  to 
the  expiration  of  this  time,  and  in  1857,  Beardsley  was  elected  m  place 
of  Colton,  on  the  ground  of  a  vacancy,  by  the  neglect  or  refuiil  of  the 
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latter  to  serve.  He  had  never  signified  his  acceptance,  nor  discharged  the 
duties  of  the  office ;  was  present  at  the  meeting  of  the  inhabitants  of  the 
district,  when  Beardslej  was  elected  in  his  place,  as  in  case  of  a  vacancy  ; 
and  knew  that  B.  entered  upon  the  duties  of  the  office,  without  interposing 
anj  objection  or  claim  in  his  own  behalf.  The  statute  of  New  York, 
bearing  upon  the  case,  declares  that  a  vacancy  in  the  office  of  trustee 
may  be  occasioned  by  death,  refusal  to  serve,  removal,  etc.  The  evidence 
to  show  that  Colton  was  trustee  was  simply  his  election  and  residence  in 
the  district.  It  was  not  pretended  that  he  accepted  or  served.  Hence 
a  vacancy  within  the  letter  of  the  statute.  The  case  was  decided  by 
three  of  the  four  judges  composing  the  court,  and  opinions  by  each  of  the 
three,  two  concurring  in  the  judgment  rendered,  and  the  third  dissenting. 
The  points  of  concurrence  between  the  two  concurring  judges  it  is  not 
altogether  easy  to  determine,  but  it  is  believed  that  the  only  essential  point 
of  agreement  is  in  this,  that  the  trustees  had  made  out  a  prima  facie  de- 
fense, which  required  proof  to  overcome.  They  had  offered  to  establish 
their  official  character  by  reputation,  and  acts,  as  such,  extending  through 
a  period  of  several  months.  This  evidence  was  rejected,  and  on  this  ground 
the  judgment  of  the  Circuit  Court,  wherein  the  plaintiff  recovered,  was 
reversed  and  a  new  trial  awarded.  The  dissenting  judge  was  of  tlie 
opinion  that  the  trustees  should  show  themselves  such  dejure,  which  he 
insists  was  the  only  question  for  determination.  With  reference  to  the 
doctrine  of  estoppel,  one  of  the  two  judges  on  whose  concurrence  the 
rulings  on  the  trial  were  reversed,  makes  these  remarks  only :  "  Again, 
weie  it  necessary,  the  plaintiff  should  be  held  estopped  from  denying  the 
defendant's  title  to  the  office.  He  was  present  at  their  election,  remained 
aUent  when  the  office  was  being  filled,  as  vacant,  made  no  objection  when 
it  was  filled,  and  without  objection  saw  the  defendants  enter  upon  the  du- 
ties and  assume  the  responsibilities  in  said  office,  himself  neglecting  to  act 
in  his,  now  claimed,  official  character." 

The  other  concurring  judge  merely  says :  ^  It  is  unnecessary  to  inquire 
whether  his  acts  do  not  amount  to  an  estoppel,  to  his  alleging  that  his 
office  was  not  then  vacant ;  although  my  impression  is  that  it  should  have 
that  effect." 

That  was  an  election  under  a  valid  and  subsisting  statute,  which  de< 
clares  a  vacancy  upon  a  refusal  to  serve,  in  which  case  the  remaining 
trustees  can  convene  the  inhabitants,  who,  when  assembled,  are  empow- 
ered to  fill  vacancies.  In  that  case,  the  person  first  elected,  after  wholly 
neglecting  to  accept  the  office  or  to  discharge  its  duties,  attending  the 
meeting,  when  his  place  was  filled,  as  in  case  of  vacancy,  he,  remaining 
silent,  and  without  objection,  saw  his  successor  qualify  and  enter  upon 
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the  duties  of  the  office,  which  were  performed  hj  the  latter  for  several 
months,  and  until  the  plaintiff's  property  was  seized  and  sold  for  taxes, 
before  any  question  was  raised  as  to  the  legality  of  the  second  election. 
Colton  then  sought  to  contest  the  right  to  the  office  in  the  action  which 
he  instituted  for  the  cause  already  stated.  This  was  held  by  the  concur* 
ring  judges  an  attempt  to  attack  title  to  an  office  in  a  collateral  proceed- 
ing, which  they  also  agreed  could  not  be  done.  Upon  this  point  the  same 
dissenting  judge  was  of  the  opinion  that  title  to  the  office  was  directly  in 
issue,  and  to  justify,  the  defendants  must  show  themselves  trustees  dejure* 
The  majority  held  they  had  shown  themselves  prima  facie  trustees  de 
Jure. 

It  may  be  repeated  that  there  was  no  evidence  offered  to  show  that 
Colton  ever  accepted  or  served;  there  was  evidence  of  his  refusal  to 
serve  within  the  statute  creating  a  vacancy ;  no  proof  was  offered  to 
show  that  Beardsley  was  not  elected  to  an  actual  vacancy ;  there  was 
only  proof  of  Colton's  election  nearly  three  years  prior  to  the  election  of 
Beardsley  to  his  place,  as  in  case  of  vacancy,  and  his  residence  in  the  dis« 
trict ;  there  was  an  election  to  fill  his  place  as  in  case  of  vacancy  by  his 
refusal  to  serve ;  he  was  present  at  the  meeting,  unobjecting ;  permitted 
his  successor  to  qualify  and  assume  the  office ;  and  only  objected  several 
months  thereafter,  when  his  property  was  seized  and  sold  by  the  school 
district  tax-collector,  under  warrants  signed  by  the  several  trustees,  includ- 
ing the  trustees  chosen  as  his  successor.  The  Circuit  Court  ruled  that, 
primafacie,  there  was  no  vacancy,  and  that  the  trustees  must  show  they 
were  such  dejure. 

The  appellate  court  held  that,  prima  facie,  there  was  a  vacancy,  and 
that,  prima  facie,  also,  Beardsley  was  trustee,  and  further,  that  official 
character  may  be  established,  prima  facie,  by  oath  and  reputation,  upon 
which  grounds,  the  judgment  of  the  Circuit  Court  was  reversed. 

Two  points  of  concurrence  in  that  case  may  be  added  by  way  of  fur* 
ther  showing  its  dear  contrast  with  the  case  at  bar.  1.  It  was  held  that, 
under  the  statutes  of  New  Tork,  regulating  affairs  of  school  districts,  the 
trustees  and  the  inhabitants,  when  convened  in  school  district  meeting, 
were  invested  with  power,  in  their  judgment  and  discretion,  to  determine 
whether  there  was  a  vacancy,  as  in  that  case,  and  that  said  determination 
was  final  until  reversed  or  set  aside  by  a  direct  proceeding  for  that  pur* 
pose.  2.  That  a  refusal  to  serve,  whereby,  under  their  statute,  a  vacancy 
was  created,  was  clearly  shown ;  that  the  inhabitants  of  the  district  st 
understood  and  acted  upon  it,  and  that  the  pluntiff's  presence  at  the  fill- 
ing of  the  vacancy,  and  subsequent  conduct,  approved  their  understand 
tng  and  ratified  their  acts. 
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Thus  much  time  and  space  have  been  given  to  the  cases  of  OoUon  v. 
Bearddey^  because  of  the  Very  erroneous  impression  conveyed  by  the 
statement  of  it  in  Bigelow  on  Estoppel,  with  a  view  to  show  its  want  of 
analogy  to  the  case  at  bar. 

Another  case  cited  by  counsel,  Retina  v.  Greene^  2  Q.  B.  460,  ought, 
|ierhaps,  to  be  briefly  noticed.  Search  has  been  made  in  the  report,  but 
it  can  be  found  only  as  given  in  Bigelow,  565,  and  Herman,  535.  That 
was  a  motion  for  a  quo  warranto  against  the  defendant  for  exercising  the 
office  of  councillor  when  disqualified  by  the  statute.  His  election  was 
under  a  valid  and  subsisting  law.  The  relator  was  well  acquainted  with 
the  intention  of  the  defendant  to  become  a  candidate ;  he  was  present  when 
the  defendant  was  elected  and  acquiesced  in  his  election ;  the  election  was 
declared  and  published ;  no  notice  of  the  disqualification  was  given  at  the 
time  of  the  election  or  publication ;  in  fact,  the  relator  was  chairman  of  the 
meeting  at  which  the  defendant  was  appointed  to  office,  and  administered 
to  him  the  oath  of  office  or  declaration  required  by  law.  The  court  very 
properly  held,  as  far  as  can  be  judged  from  the  statement  of  the  case  by 
Mr.  Bigelow,  that  the  relator  could  not  be  heard  to  question  the  right  of 
the  defendant.  Hie  court  make  the  significant  suggestion  of  a  distinc- 
tion between  a  judicial  and  a  ministerial  act  in  the  induction  of  another 
into  office.  Hie  relator,  in  administering  the  declaration  to  the  defend- 
ant,  by  which  the  latter  was.inducted  into  office,  acted  judicially,  whereas, 
if  he  had  acted  ministerially,  the  court  say,  the  case  would  have  been 
otherwise  decided. 

Mr.  Herman,  in  his  work  on  the  law  of  Estoppel,  gives  three  or  four 
lines  to  the  foregoing  case  only.  According  to  this  author,  the  defendant 
was  ''  induced  "  to  take  the  office  and  was  inducted  into  it  by  the  relator, 
who,  in  so  doing,  acted  in  his  official  and  judicial  character.  As  referred 
to  by  these  text-writers,  therefore,  the  case  is  not  analogous  to  the  one 
under  consideration. 

Another  branch  of  the  case  before  this  court  will  now  be  discussed. 

It  is  correctly  urged,  that  the  relator  must  recover,  if  at  all,  upon  the 
strength  of  his  own  tide,  and  not  upon  the  weakness  of  the  claim  of  his 
adversary.     KitnhaUY,  Alcom,  45  Miss.  151. 

And,  in  this  connection,  it  is  insisted,  that  the  pledge  and  the  surren 
der  were  equivalent  to  a  resignation,  or  an  abandonment  of  the  office. 
It  is  apparent,  from  the  authorities,  that,  had  the  board  of  supervisors 
of  Winston  county  found,  in  fact,  a  vacancy  upon  a  hearing,  after  notice 
to  the  relator ;  had  the  board  thereupon  ordered  an  election  to  fill  the 
vacancy ;  if  such  election  had  been  held ;  had  the  person,  thus  elected; 
qoalified  and  assumed  the  duties  of  the  office,  Tumipseed  permitting  all 
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this  to  1)6  done  without  objection  or  the  interposidon  of  any  daim ;  ana 
were  this  contest  between  him  and  the  person  thus  holding  the  office, 
quite  another  and  different  case  would  have  been  presented  for  adjudica- 
tion. Such  a  case  would  have  borne  a  very  strong  similarity  to  that  of 
(hkon  V.  Beoarddey^  otherwise  wholly  unliku  the  one  at  ba^. 

As  to  the  pledge  signed  by  the  several  candidates,  it  must  be  held  to 
have  very  little  if  any  weight  in  the  disposition  of  the  case.  It  was  bu^ 
the  machinery  of  a  political  party  to  bring  about,  in  its  own  way,  the 
nomination  of  a  candidate  for  support  at  the  regular  election.  To  this 
extent,  it  may,'  perhaps,  be  unobjectionable ;  but  beyond  this  primary 
purpose,  it  ought  not  to  have  recognition.  Its  introduction  to  control 
the  right  to  an  elective  office  is  a  use  for  which  it  was  never  designed. 
At  least,  beypnd  this,  it  ought  not  to  have  legal  countenance.  As  a 
means  of  effecting  the  tenure  of  public  offices,  it  must  be  regarded  as 
impolitic  If  an  office  may  be  transferred  from  one  to  another  in  the 
mode  attempted,  no  elucidation  is  necessary  to  expose  the  evils  which 
might  flow  ^m  repeated  changes,  which  the  sanction  of  the  claim  of  the 
respondent,  to  the  extent  required,  would  render  possible.  ButU  v. 
Wood,  87  N.  Y.  317 ;  Gn^  v.  Hook,  4  id.  449  ;  3  Kent's  Com.,  §  588, 
top  p.,  lltb  ed,  part  6,  sec  LII,  ''Of  Offices,"  et  $eq. 

Were  the  acts  of  Turnipseed,  including  the  pledge  and  surrender, 
tantamount  to  a  resignation  ?  Did  those  acts  create  a  vacancy  in  the 
office  in  controversy  ?    Was  there  in  fact  or  in  law  a  vacancy  ? 

The  provisions  of  the  Code,  bearing  on  these  questions,  are  these : 

^*  §  292.  If  any  State  or  county  officer  shall  be  found,  by  inquest,  to 
be  an  idiot,  lunatic,  or  unsound  in  mind,  during  the  period  for  which  he 
is  elected,  or  shall,  during  that  time,  be  found  guilty  of  felony,  or  any 
infamous  crime,  corruption,  or  peculation  in  office,  or  gambling  with 
money  which  may  have  come  into  his  hands  by  virtue  of  his  office,  or 
shall  be  removed  from  office  by  sentence  of  any  court  of  competent  juris- 
diction, the  office  held  by  such  person  shall  be  thereby  vacated,  and  the 
vacancy  shall  be  supplied  as  by  law  directed." 

^  §  393.  If  any  State,  district,  or  county  officer  shall  remove  out  of 
the  State,  district,  or  county,  for  which  he  was  elected,  during  the  term 
of  his  office,  such  office  shall  thereby  become  vacant,  and  the  vacancy 
shall  be  supplied  as  by  law  directed."  *  * 

If  the  Code  declares  a  vacancy  in  office  for  any  other  cause,  the  sectioD 
has  been  overlooked. 

§  1363  gives  to  the  board  of  supervisors  power,  and  it  is  made  their 
duty  tc  ''  order  elections  to  All  vacancies  that  may  occur  in  any  of  the 
offices  of  their  respective  counties." 
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In  JokntUm  y.  Wtkony  2  N.  H.  202,  a  vacancy  was  held  to  be  created 
bj  neglect  to  take  the  oath  of  office,  and  an  absolute  refusal  to  perform 
its  duties,  except  upon  terms  indicated  by  the  officer  and  not  acceded  to 
by  the  proper  authorities.  The  court,  however,  say :  ^^  It  must  be  obvi* 
ons,  also,  that  when  once  accepted,  no  vacancy  can  be  said  to  ejLidt  in 
the  office,  till  the  term  of  service  expire,  or  till  the  death,  removal  or 
resignation  of  the  person  appointed."  And  the  terms  restgnaiian  and 
ncn  aeeeptcmce  are  employed  as  synonymous,  the  court  saying :  ^  The 
term  used  to  express  a  vacancy  was  immaterial." 

Oumminffi  v.  darkj  15  Vt.  653,  presented  two  questions :  1.  Whether 
the  refusal  of  a  highway  surveyor  to  execute  a  receipt  for  a  tax  bill 
offered  to  him  for  collection  by  the  selectmen  is  ipso  facto  a  vacating  of 
the  office.  2.  Had  the  selectmen  a  judidal  discretion  in  determining 
when  they  might  make  a  new  appointment  ? 

To  the  first  question  the  court  reply  :  "  Such  refusal  is,  at  most,  the 
omission  by  such  officer  of  a  prescribed  duty.  The  statute  does  not,  in 
terms,  visit  any  such  consequences  as  that  contended  for,  upon  the  act 
complained  of.  To  give  it  that  effect  by  construction,  would  be  to  adopt 
a  principle  which,  in  practice,  would  render  it  necessary  to  fill  most 
offices  many  times  over,  before  the  legal  time  appointed  for  a  new  elec- 
tion by  the  people." 

With  reference  to  the  second  question,  it  is  said :  "  The  selectmen 
doubtless,  to  some  extent,  had  a  discretion  in  the  matter ;  for  instance, 
Id  selecting  a  suitable  person  to  fill  any  vacancy  which  might  occur. 
But  we  think  a  vacancy  must  have  occurred,  in  order  to  give  them  any 
jurisdiction  of  the  matter.  This  vacancy  must  have  occurred  in  one  of 
the  modes  pointed  out  in  the  statute ;  <  from  nonacceptance,  death,  re- 
moval, insanity,  or  other  disability.'  Now  it  cannot  be  contended  that 
the  present  case  comes  under  any  of  the  terms  used,  unless  it  be  the  last, 
and  it  would  seem  to  require  argument  to  show  that  the  omission  com- 
plained of  in  this  case  constitutes  no  disability  to  perform  the  functions 
of  the  office,  in  any  such  sense  as  that  term  is  used  in  the  statute. 
^  Other  disability,'  must  import  such  like  disability  as  had  been  before 
enumerated ;  that  is,  such  as  wholly  vacated  the  office  and  left  it  the 
same  as  if  there  had  been  no  appointment.  In  the  present  case  no  such 
vacancy  had  occurred,  and  by  consequence,  the  selectmen  had  no  power 
to  make  an  appointment,  and  their  proceedings  are  irregular  and  void." 

The  rule  stated  in  The  People  v.  Carrtqtte^  2  Hill,  97,  quoting  Angel 
ft  Ames  on  Corp.,  is,  that  a  resignation  by  implication  may  take  place 
by  being  appointed  to  and  accepting  a  new  office  incompatible  with  the 
former  one.    See,  also,  3  Burr.  1616,  and  2  T.  R.  87. 
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It  was  declared  in  CorwuM  v.  AUen,  21  Ind.  522,  that  a  temporarj 
disability  to  discharge  the  duties  of  the  office,  might  not,  of  itself,  create 
a  vacancy,  but  that  a  disability  designed  to  continue  for  the  whole  term 
of  office  must  vacate  the  office.  In  that  case,  the  party  enlisted  in  the  army 
of  the  United  States  for  three  years,  or  during  the  late  war.  Hddj  a  vacan- 
cy was  created,  because  the  person,  by  his  enlistment,  entered  into  an  en- 
gagement to  leave  the  county  and  State  for  three  years,  covering  the  full 
term  of  office. 

The  case  of  Kiel  v.  Baird^  47  Mo.  303,  was  this :  K.  was  elected 
treasurer  of  the  county  of  Cooper  in  1868,  for  the  term  of  two  years ; 
he  duly  qualified  and  assumed  the  duties  of  the  office ;  thereafter  an  in- 
formation was  filed  in  the  County  Court  of  that  county,  in  which  petition 
it  was  averred  that  K.  had  been  unable  to  attend  to  the  duties  of  his 
office  for  a  period  of  fifty  days  ;  on  which  information  the  County  Court 
proceeded  ex  parte  to  inquire  into  the  case,  and  as  a  result  of  such  ex- 
amination declared  the  office  vacant;  whereupon  the  court  appointed  B. 
to  the  office.  Hie  court  say  :  ''  Where  is  the  legal  warrant  for  these 
proceedings  ?  We  are  referred  to  the  statute,  which  provides  as  follows : 
*  In  case  of  vacancy  in  the  office  of  treasurer  by  death,  resignation,  re* 
moval  or  otherwise,  it  shall  be  duty  of  the  County  Court  of  the  proper 
county  to  fill  such  vacancy  by  appointment'  This  statute  authorizes 
the  County  Court  to  fill  an  existing  vacancy,  but  confers  upon  the  court 
no  power  to  create  the  vacancy  it  is  to  supply.  The  statute  cited  con- 
fers no  jurisdiction  upon  the  County  Court  to  act  in  the  premises  until  a 
vacancy  actually  exists.  Tlie  pleadings  show  that  there  was  no  vacan<7 
in  the  office  at  the  time  the  court  assumed  to  act.  The  complaint  of  the 
county  attorney  is,  that  the  relator  occupied  the  office,  but  neglected  its 
duties.     That  is  the  substance  of  his  averments." 

While  the  constitution  of  Mississippi  contemplates  vacancies  in  office 
from  various  canses,  it  has  been  seen  that  the  Code  has  made  provision 
for  vacancies  in  oonnty  offices,  only  by  inquest  in  certain  cases,  convic- 
tion of  a  felony  or  other  crimes  enumerated,  or  by  sentence  of  removal 
by  a  competent  court,  §  392,  and  by  removal  from  the  county,  §  393.  Nev- 
ertheless, vacancies  may  otherwise  happen,  and  when  they  ^  occur,"  the 
board  of  supervisors  may  order  an  election  to  fill  such  vacancy,   f  1363. 

Did  a  vacancy  ^  occur  "  in  the  office  in  controversy  by  the  acts  of  the 
relator  ?  Manifestly,  the  board  of  supervisors,  as  a  matter  of  law,  can- 
not, by  adjudication,  create  a  vacancy,  though,  as  a  question  of  fact,  that 
body  may  inquire  whether  one  exists  or  not.  In  this  case  it  is  a  question 
of  law  upon  the  facts,  to  be  determined  by  a  competent  tribunal.  Al* 
though  he  delivered  the  office  to  the  respondent,  the  relator  did  not 
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remove  from  the  county,  nor  did  he  otherwise  render  himself  disabled  or 
diisqnallfied  permanently,  to  discharge  the  duties  of  the  office.  As  in 
the  cases  cited,  there  b  a  clear  and  just  distinction  between  a  penalty 
for  the  neglect  of  official  duty,  and  a  penalty  involving  the  vacation  of 
an  office.  Spaffard  v.  Hood^  6  Cow.  478.  To  hold  that  the  relator 
has  vacated  the  office  involved,  would  be  contrary  to  a  correct  public 
policy,  and  to  puubh  him  for  possessing  a  law  abiding  disposition,  as 
indicated  first,  in  yielding  to  the  decree  of  the  legislature,  then  in  signing 
the  pledge,  and  finally  in  a  voluntary  surrender,  which  was  at  the  end 
of  his  term,  according  to  the  statute  that  for  the  time  being  commanded 
his  obedience. 

The  true  rule  in  a  case  like  the  one  before  the  court  would  seem  to 
be,  that  in  order  to  create  a  vacancy,  the  party  must  permanently  disable 
himself  from  performing  the  duties  of  Uie  office,  either  by  himself  or 
deputy,  or  he  must,  by  acts  and  declarations,  manifest  a  dear  intention 
to  wilfully  abandon  the  office  and  its  duties — an  intention  not  shown  by 
the  record. 

Holding  the  order  of  the  board  of  supervisors  declaring  a  vacancy  in 
the  office  in  dispute,  standing  alone  unacted  upon,  to  be  nugatory,  this 
case  is  narrowed  down  to  the  single  question,  whether  the  delivery  to 
the  respondent  was  a  resignation  by  implication,  so  as  to  create  a  va- 
cancy. No  determination  on  the  part  of  the  relator  to  abandon  the 
office,  in  any  sense  of  that  term,  within  the  authorities,  is  manifest  On 
the  contrary,  he  did  not  desire  to  vacate.  It  is  apparent  that  he  was 
deluded  by  the  unwise  and  illegal  statute,  and  by  the  complications  of 
the  canvass,  before  which,  he,  perhaps,  too  readily  yielded,  but  that  he 
wilfully  abandoned  the  office  in  any  legal  or  proper  sense  of  the  term, 
or  from  a  determination  to  vacate  it  because  he  did  not  wish  to  hold  it, 
is  a  proposition  wholly  inconsistent  with  the  record,  unwarranted  by  the 
precedents,  and  absolutely  the  reverse  of  the  intention  of  the  relator. 
In  view  of  this  discussion,  the  case  at  bar  may  be  summed  up  in  this ; 
that  both  these  parties  acted  under  a  delusion  caused  by  what  proved 
to  be  an  illegal  statute  and  a  void  election  ;  that  Hudson  acted  upon  no 
representation,  expressed  or  concealed,  of  Tumipseed,  but  upon  the  statute 
referred  to ;  and  that  the  relator  delivered  the  office  to  the  respondent, 
not  from  a  desire,  purposely  or  wilfully,  to  abandon  the  office  and  its 
duties,  but  in  obedience  to  a  law  of  the  legislature,  approved  by  the 
governor,  and  its  -enforcement  threatened  by  the  local  district  attorney. 
When  the  act  which  has  caused  this  litigation  was  declared  unconstitu- 
tional, the  relator  demanded  of  the  respondent  a  restoration  of  the  office 
to  which,  upon  the  record  and  the  authorities  as  they  are  understood,  he 
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was  legally  and  equitably  entitled.    It  would  not  be  a  sound  puUie 
policy  to  pennit  parties  to  treat  an  office  as  a  ''  mere  toy  "  for  ^  amoae 
ment,  subject  to  be  taken  up,  laid  down  and  taken  up  again  at  wiU.* 
Judgment  of  the  Circuit  Court  reversed  and  judgment  final  here. 


SuiSALL,  J.,  deliTered  a  dissenting  opinion. 
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GtoBKAN,  appellant,  v*.  Thk  Stats. 

(38  Tex.  112.) 

Bond  —  blank  in, 

A  teD-boiid  deBoribed  A  B  m  princip&l,  and  was  conditioaed  that  whereas  an  Indld- 
meoi  had  been  found  against  A  B.  **  Now  if  the  above  boonden  .•^— -^—  shall  make 
his  personal  aj^waianoe  at  the  neit  term/'  etc.,  the  bond  to  be  void.  Hdd,  that  the 
bond  was  good,  notwithstanding  the  blank,  and  bonnd  A  B  to  appear. 

4  CTION  on  a  bond.    Hie  opinion  states  the  case. 

JoneM  Sf  Sojfers^  for  appellant. 

W.  AkxandeTy  Attorney-General,  for  appellees. 

OoDKN,  J.  There  is  no  error  in  the  judgment  of  the  District  Court  in 
this  case.  John  Grorman,  as  principal,  with  others  as  sureties,  entered 
into  bond  in  the  sum  of  $200,  conditioned  that  whereas  an  indictment 
had  been  preferred  against  John  Grorman,  etc.  *  *  Now  if  the  above 
bonnden  ■  shall  make  his  personal  appearance  at  the  next  term 

of  the  District  Court,  to  be  holden  at  the  court-house  in  the  town  of 
Bastrop,  on  the  fourth  Monday  in  November,  1871,  to  answer  said  in* 
dictment,  etc.     It  b  contended  that  the  blank  in  the  condition  after 
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bounden  vitiates  the  bond  for  unoertainty,  but  we  do  not  so  understand 
the  force  of  the  bond  nor  the  requirements  of  the  statute. 

John  Gorman  was  the  principal  in  the  bond  ;  he  was  the  party  indict- 
ed, and  it  is  very  clear  that  he  was  the  defendant,  and  the  one  to  answer 
to  the  indictment  found  against  him,  and  if  his  name  had  been  inserted 
in  the  blank  it  would  not  have  made  the  conditions  more  certain  or  defi- 
nite. The  above  bounden  meant  John  Gorman,  the  defendant,  and 
could,  by  no  legitimate  construction  of  the  language  or  the  law,  have 
reference  to  any  one  else. 

The  judgment  is  aflbrmed* 


BuLLABD  y.  The  Statb. 

(8S  Tex.  60A.) 
GHmlnal  Xai0  » IrioZ --Jury  of  mors  (AofitiMZM  maiii 

No  legal  verdict  can  be  lendeied  in  a  criminal  canse  by  a  Jozy  eompoeed  of  moie 

than  twelve  men. 
If  a  jtiiy  of  moze  than  twelve  men  have  been  impaneled,  and  the  last  joior  sworn 

can  be  pointed  ont  during  the  trial,  he  may  be  dismined  iltom  the  panel  and  the 

trial  proceed. 


I 


NDICTMENT  for  larceny. 
Attorney'  General,  for  the  State. 


Walker,  J.  We  need  notice  but  one  of  the  errors  assigned  for  revers- 
ing this  case. 

The  appellant  was  indicted  for  horse  stealing  in  the  District  Court  of 
ElKs  county,  and  tried  before  h  jury  of  thirteen  men,  convicted,  and  ad- 
judged to  suffer  imprisonment  in  the  penitentiary  for  the  term  of  ten 
years.  This  is  certainly  a  very  novel  irregularity  in  a  Texas  court. 
Article  3007,  Paschal's  Digest,  declares  that  ^  the  only  mode  of  trial 
upon  issues  of  fact  in  the  District  Court  is  by  a  jury  of  twehe  men,  ex* 
cept  in  certain  cases  otherwise  provided  for.'* 

Similar  cases  have  seldom  occurred,  but  when  they  have  occurred,  the 

courts/ in  England  and  in  the  different  States  have  expressed  a  diversity 

nf  opinion.     In  Mississippi  a  verdict  of  thirteen  jurors  was  set  aside. 

Wolfei  al,  v.  Martin^  1  How.  80.    In  TUeman  etoLy.  Aitteif  5  Smedes 

&  Marsh.  378,  the  court  refused  to  allow  it  as  error,  that  the  verdict 
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was  rendered  by  thirteen  jurors,  but  state  that  If  it  had  been  rendered  by 
a  less  number  than  twelve  it  would  be  ToitL  In  Kentucky  the  oout 
held  that  the  defendant  being  present,  and  not  objecting  when  the  jury 
was  sworn,  could  not  maintain  it  as  error  that  the  verdict  was  rendered 
by  thirteen  jurors.  5  B.  Monr.  120.  In  Boa  v.  Neai^  7  Minn.  407, 
the  court  held  the  verdict  void,  if  excepted  to  in  the  court  below. 

The  English  courts  have  allowed  the  last  juror  sworn  to  be  discharged 
from  the  panel,  and  the  trial  to  proceed,  where  the  mistake  is  discovered 
before  the  jury  retired  to  deliberate.  But  we  think,  under  our  law, 
there  is  no  room  for  the  courts  to  speculate  upon  such  irregularity.  If 
the  fact  is  discovered  before  the  verdict  is  rendered,  the  cause  should  be 
withdrawn  from  the  jury,  and  a  lawful  jury  impaneled  and  sworn  to  try 
it ;  or,  if  the  last  juror  sworn  can  be  pointed  out,  he  may  be  dismissed 
from  the  panel,  and  the  trial  proceed  before  the  legally  constituted  jury. 
But  if  more  jurors  than  the  legal  number  are  permitted  to  deliberate  on 
the  verdict,  the  verdict  should  be  set  aside  and  a  new  trial  awarded. 

The  judgment  in  this  case  is  reversed  and  the  cause  remanded. 

Seversed  and  remanded. 


Smith,  appellant,  v.  Glaktoh. 

(aOTez.  366.) 

Unary  ^  d^enee  of ,  ofier  repecu  itf  knee. 

In  an  aetlonoii  a  pramlMoty  note  the  defendant  set  np  the  defense  of  usozy.  BM^ 
that  the  defense  mm  good  slthongh  the  nsnxyhiwB  had  been  repealed  after  the  action 
brought 


ACTION  by  Glanton  against  Smith  on  a  promissory  note  for  $800 
executed  June  6,  1860,  and  due  one  year  from  date.  The  defendant 
alleged  that  the  note  was  usurious.  It  appeared  that  the  usury  laws  of 
the  State  in  force  when  this  action  was  commenced  were  repealed  by  the 
State  constitution  subsequently  adopted.  The  verdict  and  judgment 
were  for  the  plaintalF,  and  the  defendant  appealed. 

Jamee  H.  BurUj  for  appellant 

N,  P.  BrewtUr^  for  appellee. 

Walkbb^  J.  It  is  possible  his  honor  the  district  judge  may  have  e^ 
piled  to  this  case  the  provision  contained  in  the  44th  section  of  the  18th 
article  of  the  constitution. 
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Respect  should,  however,  have  been  paid  to  the  fact  that  this  suit  was 
commenced  in  May,  1867,  long  before  the  adoption  of  the  present  cou- 
stitutioii. 

The  law  applicable  to  thb  case,  if,  indeed,  the  contract  was  originally 
usurious,  is  contained  in  article  8942,  Paschal's  Digest.  If  a  greater 
amount  of  interest  than  that  allowed  by  law  was  contracted  for,  then  the 
jury  should  have  been  instructed  to  apply  the  payments  to  the  principal 
of  the  debt. 

The  plea  of  usury  was  a  proper  defense,  and  should  have  been  admitted ; 
and  if  the  defendant  had  evidence  to  offer  under  it,  he  should  have  beea 
permitted  so  to  do. 

No  usurious  contract  is  permitted  to  escape  the  vigilant  inquest  of  a 
court  of  equity. 

If  the  contract  was  originally  usurious,  no  device  can  be  permitted  to 
cover  it  up,  such  as  the  taking  of  a  new  note,  the  payment  of  interest 
without  credit,  or  any  other  scheme  or  contrivance  of  the  parties  to  blind 
the  eye  of  the  law. 

The  inquiry,  under  a  proper  defense,  may  always  be  made ;  and  so 
long  as  any  portion  of  the  debt  remains  unpaid,  the  statute  of  limitations 
will  not  cut  off  the  right  of  a  party  who  has  paid  usurious  interest  to 
recover  it  back. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause  le 

manded. 

Reversed  and  remanded. 


£Z  PARTE  EzELL. 

(40  Tez.  451.) 

ConstUulionai  law  —  battf  right  to, 

TbB  oonstltatlon  prorided  that  '*  all  piiBonen  shall  be  bailable  apon  soffldent  saietiee.'* 
HMf  that  a  statate  denying  ball  to  a  prisoner  after  convictioni  and  pendbiff  an  upptiel 
was  valid. 

APPLICATION  for  a  writ  of  hcAeas  corpus.     The  applicants  were 
convicted  of  a  felony  after  indictment  and  trial,  and  sentenced  to 
imprisonment  in  the  penitentiary. 

They  appealed  from  the  conviction  and  judgment,  and  pending  the 
appeal  applied  to  be  bailed,  which  was  refused,  whereupon  they  applied 
upon  these  facts  and  those  stated  in  the  opinion,  for  a  writ  of  htAeat 
corpus. 
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D.  K  Thomas  and  Terrell  ^  Walker,  for  relators. 
George  Clark,  Attornej-General,  for  the  State. 

RoBEBTS,  C.  J.  The  Code  of  Criminal  Procedure  provides,  that 
^  when  the  defendant  appeals  in  any  case  of  felony,  he  shall  be  ccmmit* 
ted  to  jail  until  the  diecision  of  the  Supreme  Court  can  be  made." 

Hie  applicants  having  been  convicted  of  a  felony  in  the  District 
Court  and  taken  an  appeal  to  this  court,  contend  that  they  are  entitled 
to  bail  in  contravention  to  the  law,  because  it  is  in  conflict  with  that  part 
of  our  Bill  of  Rights  in  the  constitution  which  says  that  ^^  all  prisoners 
shall  be  bailable  upon  sufficient  sureties,  unless  for  capital  offenses  when 
the  proof  is  evident ;  but  this  provision  shall  not  be  so  construed  as  to 
prohibit  bail  after  indictment  found,  upon  an  examination  of  the  evidence 
by  a  judge  of  the  Supreme  or  District  Court,  upon  the  return  of  the  writ 
of  habeas  corpus^  returnable  in  the  county  where  the  offense  is  oommitted." 

After  a  full  consideration  of  the  subject,  we  are  not  prepared  to  say 
that  the  legislature  has  not  tiie  power  to  pass  such  a  law.  Although 
the  terms  *^  all  prisoners  "  are  used,  it  is  evident  that  it  was  not  meant 
to  require  all  prisoners  under  all  circumstances  to  be  bailed,  but  must 
refer  to  a  class  of  prisoners,  each  and  all  of  whom  shall  be  bailed  except 
as  therein  provided.  There  are  several  considerations  leading  pertinently 
to  the  conclusion  that  prisoners  before  trial  and  conviction  in  the  District 
Court  were  those  alone  who  were  designed  to  be  secured  this  absolute 
constitutional  right  of  bail. 

The  District  Court  is  the  tribunal  provided  by  the  constitution  for  the 
trial  and  conviction  of  persons  charged  with  offenses  amounting  to  fel- 
onies. The  same  instrument  secures  them  the  right  of  appeal  from  the 
judgment  of  conviction  to  the  Supreme  Court.  That  appeal,  however, 
does  not  bring  the  party  before  this  court  for  a  trial  de  novo  ;  it  merely 
suspends  the  judgment  of  the  court  below  until  this  court  can  revise  and 
pass  judgment  upon  the  correctness  of  the  proceedings  of  the  District 
Court  in  the  trial  of  the  cause. 

This  appeal  for  revision  is  a  discretionary  privilege,  of  which  the  party 
convicted  can  avail  himself  or  not,  as  he  pleases. 

The  constitution  secures  to  him  this  privilege,  but  does  not  prescribe 
the  mode  or  manner  of  obtaining  it.  By  a  necessary  implication,  the 
duty  is  cast  upon  the  legislature  of  making  such  regulations  in  securing 
this  appellate  revision  of  his  conviction  as  will  reasonably  attain  the 
object  for  his  benefit,  and  at  the  sam<9  time  secure  a  reasonable  certainty 
of  his  punishment,  in  the  event  his  conviction  shall  be  pronounced  by 
Vol.  XIK.— 5 
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the  appellate  court,  upon  revision  thereof,  to  have  been  correct.  These 
regulations  properly  embrace  not  only  the  various  steps  to  be  taken  in 
presenting  the  subject-matter  of  revision  to  this  court,  but  also  the  secu- 
rity of  his  person  to  abide  the  decision. 

The  Legislature,  therefore,  is  under  an  >bligation  to  the  party  and  to 
the  public,  in  the  discharge  of  which  the  rights  of  both  must  be  practically 
subserved.  If  the  party  should  be  bailed  after  conviction,  punishmect  in 
the  penitentiary  would  simply  have  its  price,  regulated  generally  by  the 
amount  of  the  recognizance,  where  one  could  be  given  at  all.  And  if 
the  amount  should  be  increased  so  as  to  secure  the  appearance,  it  would 
most  likely  either  prevent  the  giving  of  the  bail,  or  would  infringe  upon 
another  constitutional  right  which  is  covered  by  the  expression  that 
^  excessive  bail  shall  not  be  required." 

It  is  not  clear,  then,  that  this  is  not  a  necessary  and  proper  regulation 
in  securing  this  right  of  appeal  to  a  party  convicted  of  a  felony. 

Another  consideration  arises  out  of  the  time  and  circumstances  under 
which  this  law  was  enacted,  and  the  long-continued  tacit  recognition  of  its 
propriety  in  forming  coostitutious  during  its  existence  and  enforcement. 

It  was  adopted  as  a  part  of  our  codes,  in  adapting  our  criminal  laws  to 
the  penitentiary  system.  The  constitution  of  1845,  then  in  force, 
contained  this  same  clause  in  the  Bill  of  Rights  in  reference  to  the  right 
of  bail,  and  it  provided  also  for  the  right  of  appeal  in  criminal  cases, 
'^with  such  exceptions  and  under  such  regulations  as  the  legislature 
shall  make." 

These  two  provisions  construed  together  made  it  reasonably  certain 
that  the  legislature  had  the  power  to  pass  this  law,  refusing  bail  to  such 
prisoners  after  conviction. 

In  the  constitutions  of  1861  and  of  1866  there  was  no  material  change 
in  either  of  the  provisions  relating  to  the  matter  now  under  consideration. 
The  constitution  of  1869  contains  the  same  clause  in  the  Bill  of  Rights 
as  to  the  right  of  bail,  and  a  provision  that  ^^  in  criminal  cases  no  appeal 
shall  be  allowed  to  the  Suprome  Court,  unless  some  judge  thereof  shall, 
upon  inspecting  the  transcript  of  the  record,  believe  that  some  error  of 
law  has  been  committed  by  the  judge  before  whom  the  cause  was  tried ; 
provided,  that  said  transcript  of  the  record  shall  be  presented  within 
sixty  days  from  the  date  of  the  trial,  under  such  rules  and  regulations 
as  may  be  prescribed  by  the  legislature." 

This  important  change  in  imposing  onerous  restrictions  and  limitations 
upon  the  right  of  appeal  shows  that  the  subject  was  considered  by  the  con* 
ventiou,  and  that  instead  of  enlarging  the  rights  of  the  pi  soner  convicted, 
as  they  had  previously  existed,  they 'sought  rather  to  diminish  them. 
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By  the  late  amendments  of  the  constitution  it  is  pi  .vicLed^  that  "  the 
Supreme  Court  shall  have  appellate  jurisdiction  only,  which  in  civil 
causes  and  criminal  causes  shall  he  co-extensive  with  the  limits  of  the 
State."  The  main  object  of  this  change  was  to  get  rid  of  the  limits* 
tions  and  restrictions  on  the  right  of  appeal  in  regard  to  obtaining  th4> 
liiavo  of  one  of  the  judges  of  the  Supreme  Court,  and  had  no  reference 
to  enlarging  the  ri^ts  of  the  prisoner  as  to  bail  after  conviction ;  noi 
does  it  in  effect,  by  omitting  to  expressly  give  the  legislature  the  right 
to  regulate  the  remedy  by  appeal,  take  away  or  destroy  the  implied 
obligation  to  make,  such  regulations  by  law  as  may  be  necessary  and 
proper  to  secure  that  remedy  to  the  prisoner  which  has  been  done  by 
the  laws  now  in  force.  These  provide  for  the  manner  in  which  the  case 
shall  be  prepared  and  sent  to  this  court ;  that  the  transcript  may  be  sent 
to  either  of  the  places  where  the  court  is  being  held,  and  that  it  may  be 
given  a  preference  as  to  time  of  hearing  on  the  docket,  by  which  the 
prisoner  is  furnished  speedy  revision  of  his  case,  while  he  awaits  in  jail 
the  decision  of  its  correctness,  as  sought  by  him. 

The  fact  that  this  law  denying  bail  to  the  prisoner  convicted  of  a 
felony  while  his  appeal  is  pending  has  been  in  force  ever  since  the  1st 
day  of  February,  1857,  and  has  not  been  altered  by  the  legislature  during 
the  many  sessions  since  held,  and  has  not  been  changed  by  the  several 
conventions,  whose  members  were  perfectly  familiar  with  its  enforce- 
ment all  over  the  State ;  that  neither  the  bar  nor  bench  have  ever  be- 
fore this  time  called  in  question  its  constitutionality,  though  not  con- 
clusive, is  a  forcible  argument  in  favor  of  the  power  of  the  legislature 
to  make  such  a  law. 

The  decisions  upon  this  question  have  been  different  in  different  States. 
In  the  State  of  North  Carolina,  it  was  held  by  the  Supreme  Court  that 
the  clause  in  their  Bill  of  Rights,  similar  to  Uiat  in  ours,  did  not  confer 
the  absolute  right  of  bail  to  prisoners  after  conviction,  and  pending  a  writ 
of  error  to  the  Supreme  Court.  In  that  case  the  judge  delivering  the 
opinion  (in  which  the  court  was  unanimous)  says  :  "  I  think  that  clause 
in  the  constitution  which  declares  that  all  prisoners  shall  be  bailable  by 
sufficient  securities,  unless  for  capital  offenses  when  the  proof  is  evident 
or  the  presumption  great,  relates  entirely  to  prisoners  before  conviction ; 
for  although  the  words,  '  where  the  proof  is  evident  or  the  presumption 
great,'  relate  to  capital  cases  only  —  that  is,  to  prisoners  in  capital  cases 
—  the  meaning  is  evidently  prisoners  before  conviction  ;  for  after  con- 
viction there  is  no  such  thing  as  proof  and  presumptioE,"  etc.  That  de* 
eision  was  ma^e  in  a  case  of  felony  less  than  capital,  and  the  exception 
baring  reference  to  the  proof  upon  which  a  prisoner  is  bailable  is  al- 
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laded  to  as  indicadDg  the  class  of  prisoners  to  which  the  whole  clause  is 
applicable,  whether  the  prisoners  be  charged  with  capital  or  less  felonies. 

Our  Bill  of  Rights  refers  to  another  matter  that  must  be  understood 
to  be  before  conviction,  by  explaining  that  this  clause  was  not  intendfd 
to  prohibit  bail  after  indictment  found.  That  authoritative  explanation 
W{is  first  placed  in  the  constitution  of  1845,  and  was  superinduced  bj 
the  difference  of  opinion  previously  entertained  as  to*  the  right  of  bail  in 
a  capital  case  even  after  indictment  found,  which  had  been  settled  by 
a  then  late  decision  of  the  Supreme  Court  of  the  Republic  of  Texas.  2 
Hawk.  L.  and  £.  R.  447 ;  Tarhmigh  v.  The  State,  %  Texas,  528. 

In  the  State  of  Louisiana,  where  there  is  a  similar  provision  in  their 
Bill  of  Rights,  and  a  statute  the  same  as  ours  requiring  the  imprisonment 
of  the  person  convicted  of  a  felony  during  the  pendency  of  the  appeal, 
the  Supreme  Court  decided  the  law  to  be  unconstitutional.  See  case  of 
Longwcrth,  7  La.  24,  in  1852.  The  court  manifests  great  reluctance 
in  doing  so,  after  an  elaborate  discussion  (one  member  of  the  court  dis- 
senting to  it),  and  suggests  the  probability  of  an  amendment  of  the 
constitution  in  that  respect  so  as  to  take  away  the  right  of  baO  after  im- 
prisonment, which  was  shortly  afterward  done  by  inserting  in  said  clause 
the  exception,  '*  unless  after  conviction  for  any  offense  or  crime  punish- 
able with  death  or  imprisonment  at  hard  labor.  See  La.  Con.  of  1852, 
Amer.  Const.  851. 

Our  Supreme  Court  has  acted  upon  cases  involving  the  enforcement  of 
this  law,  but  not,  that  we  are  aware  of,  wherein  the  question  was  pre- 
sented and  argued  as  to  its  constitutionality,  and  therefore  such  cases 
would  only  be  authority  to  the  extent  of  acquiescence. 

Another  consideration  favorable  to  the  construction  that  the  class  of 
prisoners  before  conviction  is  secured  the  right  of  bail  by  this  clause  in 
the  Bill  of  Rights  is  deducible  from  its  origin  and  history.  It  was  insert- 
ed in  the  constitution  of  the  Republic  of  Texas  of  1886.  Oldham  A 
White's  Digest,  42.  The  principle  asserted  by  it,  as  well  as  many 
others  in  the  Bill  of  Rights  then  adopted,  was  not  of  Spanish  or  Mexican 
origin,  but  was  imported  into  Texas  with  the  Anglo-American  population 
who  had,  in  their  first  assumption  of  sovereign  power  in  the  provisional 
government  of  1885,  recurred  to  the  ^^  principles  of  the  common  !aw  of 
England ''  for  the  protection  of  personal  rights.  Oldham  &  White's 
Digest,  19.  The  constitutions  of  a  few  of  the  States  containing  this 
dause  qualify  it  by  the  expression  '^  before  conviction." 

The  constitutions  of  Arkansas,  l^souri,  Kentucky,  Florida,  OhiO| 
Tennessee,  Pennsylvania  (in  1888)  and  Rhode  Island  (1842)  contain  a 
similar  clause,  and  from  the  exact  similarity  of  the  language  used  it  may 
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be  presumed  that  they  were  copied  from  the  oonstitation  of  North  Cap^' 
olina,  adopted  in  1776  (or  other  State  constitutioiis  of  the  same  period), 
which  18  as  follows :  **  All  prisoners  shall  be  bailable  bj  sufficient  sure- 
ties, unless  for  capital  offenses  when  the  proof  is  evident  or  the  presump- 
tion great."  American  Constitutions,  242  ;  Hurd  on  Habeas  Corpus, 
431-434. 

In  all  the  first  constitutions  of  the  several  American  States  many  pro- 
visions for  the  protection  of  personal  rights  and  liberties  were  inserted, 
most  of  which  related  to  freedom  from  illegal  restraint  and  the  insurance 
of  a  speedy  and  impartial  trial  for  alleged  offenses.  They  were  for  the 
most  part  extracted  from  the  Magna  Charter^  BOl  of  Rights,  and  habeas 
corpus  act  of  England,  and  extended  to  embrace  still  other  principles 
which,  though  advocated  by  the  friends  of  freedom,  had  not  become  a 
part  of  the  British  constitution. 

If  we  look  back  through  the  long  struggle  against  the  tyranny  and 
oppressions  by  which  these  great  rights  were  secured,  it  will  be  found 
that  the  grievances  complained  of  related  to  the  treatment  of  prisoners 
before  trial  and  conviction,  and  not  after.  Hurd  on  Habeas  Corpus^ 
78,  90,  92 ;  Hallam's  Constitutional  History,  140. 

It  is  not  believed  that  it  was  ever  a  matter  of  great  complaint  that 
the  granting  of  a  writ  of  error  to  revise  a  judgment  of  conviction  was 
only  by  the  consent  of  the  king's  counsel,  and  that  during  its  pendency 
the  defendant  was  never  baOed  in  convictions  of  felony,  except  as  matter 
of  favor  in  such  cases  as  the  judges  were  satisfied  should  not  be  sustained 
or  enforced  on  account  of  some  defect  in  law  or  fact.  Hurd  on  Corpo- 
rations, 446, 430-31 ;  Fisher's  Digest  Criminal  Law,  '*  Error  and  AppeaJ," 
592.  The  Court  of  King's  Bench  had  the  right  to  bail  after,  as  well  as 
before,  conviction.  Concerning  its  exercise  Hawkins  uses  the  following 
strong  language  :  "  Bail  is  only  proper  where  it  stands  indifferent  wheth- 
er the  party  be  guilty  or  innocent  of  the  accusation  against  him,  as  it 
often  does  before  his  trial ;  but  where  that  indifference  is  removed,  it 
would,  generally  speaking,  be  absurd  to  bail  him."  Hurd  on  Habeas 
Corpus,  430,  431. 

Thus  it  would  seem  most  likely  that  the  prisoners  to  whom  were  in- 
tended to  be  secured  the  absolute  right  of  bail  were  those  charged  with 
offenses  before  trial  and  conviction. 

In  this  case  the  facts  upon  which  the  applicants  rely  for  baU,  under 
the  writ  of  habeas  corpus  applied  for  to  this  court,  fully  appearing  upon 
the  written  application,  and  the  court  not  being  satisfied  that  they  are 
•uffidenty  the  application  is  refused  to  be  granted. 

AppUcaHon  refused. 
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(41  Tex.  172.) 
Jury  fMUt  understand  English, 

iofon  who  did  not  understand  English  were  impaneled  for  the  triai  ot  a  cnndna\ 

case.    Held  error. 

INDICTMENT  for  murder.  Upon  the  trial  nine  of  the  jurora  admitted 
to  the  panel  against  defendant's  objection  were  unable  to  understand 
the  English  language.  Defendant  was  convicted,  and  a  motion  for  a  new 
trial  having  been  denied,  appealed. 

ColdweU  Sf  Zabriskiej  for  appellant. 

George  dark,  Attorney-Greneral,  for  the  State. 

Deyine,  J.  The  appellant,  George  B.  Lyles,  was  indicted,  with  four 
others,  who  were  charged  at  the  January  term,  1874,  in  the  District 
Court  of  El  Paso  county,  as  aocessor^s  with  Lyles  in  the  murder  of 
Jose  .Maria  Gamboa,  on  the  27th  of  October,  1872.  The  case  being 
called  for  trial,  one  of  the  parties  charged  as  an  accessory  was  discharged, 
and  the  case  dismissed  as  to  him.  On  the  close  of  the  evidence,  the 
court,  on  motion,  directed  the  jury  to  render  a  verdict  of  not  guilty  as  to 
another  of  the  defendants,  there  being  no  evidence  against  him,  which 
was  immediately  done,  and  the  accused  discharged  from  custody.  The 
jury,  after  receiving  the  charge  of  the  court,  rendered  a  verdict  of  guilty 
of  murder  in  the  second  degree  against  appellant  Lyles,  and  a  verdict  of 
ciot  guilty  as  to  the  other  defendants,  William  Brown  and  Antonio 
Nieto.  The  court  overruled  defendant's  motion  for  a  new  trial,  and  the 
•cause  is  now  presented  for  our  revision  on  the  grounds  set  forth  in  the 
motion  for  a  new  trial,  and  accompanying  affidavits  and  the  exceptions  of 
<lefendant  to  the  ruling  of  the  court  before  and  during  the  trial  of  the  cause. 
So  much  of  the  bills  of  exceptions  taken  by  defendant's  counsel  will  be 
^noticed  as  are  deemed  material  to  the  decision  of  this  case  The  first 
bill  of  exceptions  states,  '^  while  the  jury  was  being  impaneled  to  try 
■said  cause,  the  counsel  for  the  defendant  moved  that  no  one  be  permitted 
"to  act  as  a  juror  who  did  not  understand  the  English  language,  and  the 
court  overruled  and  refused  said  motion,  and  permitted  nine  jurors  to  sit 
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apon  said  cause  who  did  not  speak  nor  understand  the  English  language, 
to  which  ruling  of  the  court  defendant's  counsel  objected  at  the  time," 
etc,  etc« 

The  accused  was  entitled  to  a  jury  to  pass  upon  his  case  who  could 
'oderstand  the  proceedings  had  during  the  trial.  It  is  scarcely  necessary 
tc  rejaarh  that  the  proceedings  in  the  courts  of  Texas  are  in  the  English 
language.  No  other  is  allowed.  There  is  no  exception,  save  in  the 
limited  authority  to  use  the  Spanish  language  in  judicial  proceedings 
before  justices  of  the  peace  in  certain  counties  west  of  the  Guadalupe 
river,  *^  when  neither  the  justice  of  the  peace  nor  the  parties  are  able  to 
write  or  understand  the  English  language."  Pas.  Dig.,  arts.  1223, 
1224. 

It  would  seem,  therefore,  a  necessity  that  the  jurors  should  have  a 
reasonable  knowledge  of  the  language  in  which  the  proceedings  are 
conducted,  to  enable  them  to  perform  their  duties.  This  necessity  becomes 
of  the  greatest  importance  in  trials  for  capital  felonies. 

The  constitution  declares  that  '^  The  right  of  trial  by  jury  shall  remain 
inviolate."  It  cannot  be  considered  as  remaining  inviolate  when  the 
jurors  can  neither  speak  nor  understand  the  language  in  which  the  pro- 
ceedings are  had.  If  the  trial  by  jury  is  to  remain  a  substantial  fact 
and  an  important  right,  and  is  not  to  be  substituted  by  a  legal  fiction 
bearing  the  name,  but  wanting  in  the  most  important  qualifications  of  a 
jury,  namely,  the  capacity  to  understand  what  the  pleadings  contain, 
what  is  said  by  the  counsel  in  their  addresses  to  the  jury,  and  utterly 
unable  to  comprehend  the  charge  of  the  court,  then  it  is  necessary  that 
jurors  unable  to  speak  or  understand  the  English  language  should  be 
excluded  from  the  panel.  The  Code  does  not,  in  express  terms,  make 
this  one  of  the  disabilities  of  a  juror ;  and  the  reason  would  seem  to  be, 
that  neither  the  framers  of  the  Code  nor  the  legislature  which  approved 
and  adopted  it  supposed  it  possible  that  jurors  would  be  forced  on  a 
partj  to  try  a  cause  when  they  could  neither  speak  nor  understand  the 
language  in  which  the  trial  was  had  —  the  only  language  recognized  in 
this  State  as  the  language  to  be  used  in  the  district  or  other  courts,  save 
the  exceptions  cited  in  this  opinion.  A  trial  by  such  a  jury  as  sat  in 
this  case  was  violative  of  section  16,  article  1  of  Bill  of  Rights  of  the  consti* 
tution,  which  declares  that  '^  No  citizen  shall  be  deprived  of  life,  liberty, 
property,  or  privileges,  outlawed,  or  exiled,  or  in  any  manner  disfran- 
chised, except  by  due  course  of  the  law  of  the  land." 

In  the  case  of  7%e  Stats  v.  JtfarshaR,  8  Ala.  802,  two  persons  were 
called  as  jurors  who,  on  being  questioned  as  to  their  qualifications,  said, 
upon  oath,  they  did  not  understand  the  English  language  sufficiently  well 
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to  serve  as  joron.  The  ooart  set  them  aside.  The  defendant's  oouniiel 
excepted  to  the  action  of  the  court,  and,  on  appeal,  it  was  held  to  have 
been  no  error  on  the  part  of  the  judge  to  direct  the  jurors  '^  to  stand 
aside,"  as  it  was  evident  they  were  not  competent  jurors  -^  the  inability 
of  a  juror  to  understand  or  speak  the  English  language  being,  under  thu 
law  of  Alabama,  as  with  us,  no  express  ground  of  challenge.  The  couxt, 
in  the  opinion,  declared  that  it  was  not  the  intention  of  the  framers  of 
the  act  that  the  enumerated  causes  of  challenge  should  be  exclusive  of 
all  others,  and  that  it  was  evidently  not  the  design  of  the  legislature  to 
impair  the  discretionary  power  of  the  court  to  set  aside  any  one  sum 
moned  as  a  juror  who,  from  any  cause,  was  unfit  to  serve  as  a  juror. 
We  believe  a  large  discretionary  power  necessarily  exists,  and  is  properly 
vested  in  the  presiding  judge,  respecting  the  admissioa  or  rejection  of 
jurors,  but  we  believe  in  this  case  the  court  erred  in  overruling  defendant's 
exceptions  to  the  nine  jurors  for  the  want  of  knowledge  either  to  speak 
or  understand  the  English  language. 

The  other  exceptions  were  unimportant] 


Flamaoam,  appellant,  v.  Pbabson. 

(42  Tex.  L) 

Bankruptcy  —fldudory  debts -^elaimi  against  aUomsif$, 

A  claim  aisatawt  an  attomej  for  the  oonvenion  of  his  cUenfa  moD^  or  propttty  is  a 
debt  created  while  acting  in  a  fiduciary  character  aild  is  not,  within  tiie  meaning  of  the 
hanknipt  act,  discharged  bv  proceedings  in  bankraptcy. 

ACTION  by  J.  W.  Flanagan  to  restrain  the  enforcement  of  a  judg- 
ment rendered  against  him,  May  7,  1867,  on  the  ground  that  since 
the  recovery  of  said  judgment  he  has  been  duly  discharged  in  bankruptcy. 
The  necessary  facts  are  stated  in  the  opinion.  Judgment  was  entered  on 
a  verdict  for  defendant,  and  plaintiff  appealed. 

Af.  W,  Morris^  for  appellant 

Martin  Ca»ey^  for  appellee. 

Gould,  J.  The  petition  in  the  orif^nal  suit  alibied  that,  on  the  8th  of 
July,  1841,  J.  E.  White  conveyed  to  petitioner,  Pearson,  by  title  bond, 
854  acres  of  his  head-right    certificate;   that  on    March    28,   I860. 
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petitioner  agreed  with  defendant,  Flanagan,  and  Nathan  6.  Bagley, 
bemg  licensed  attorneys  at  law  practicing  in  partnership  under  the  style 
of  Flanagan  &  Bagley,  to  convey  to  them  one-third  of  said  854  acres  of 
land,  if  they,  the  said  Flanagan  &  Bagley,  would  locate  said  land  for 
petitioner,  and  obtain  for  him  a  good  title  to  the  same,  or  return  to  him 
said  bond ;  that  in  pursuance  of  said  .contract,  he  delivered  to  them  the 
tide  bond  from  White,  and  the  said  Flanagan  &  Ba^^ley  executed  to  him 
their  written  receipt,  as  follows : 

**  The  State  of  Texas, 
*'  Chuniy  of  Busk. 

^*  Received  of  P.  H.  Pearson  a  bond  from  J.  £.  White  to  him  for 
three  hundred  and  fifty-four  acres  of  land,  which  we  agree  and  obligate 
to  retnm  to  said  Pearson,  in  case  we  fail  to  comply  with  a  contract  for 
locating  and  perfecting  the  title  to  the  same.  This  28th  day  of  March, 
A.  D.  1850. 

''  (Signed)  Flanagan  &  Baolet." 

The  petition  further  states  that,  on  the  8d  day  of  August,  1852,  the 
said  Flanagan,  intending  to  cheat,  swindle,  and  defraud  petitioner  out  of 
his  right  to  said  land  and  land  certificate,  contracted  to  sell  the  entire 
J.  £.  White  league  certificate  to  one  Ussery,  and  afterward  made  said 
Ussery  a  warranty  deed  to  the  entire  certificate ;  tiiat  the  entire  certifi- 
cate had  been  located  and  surveyed  (making  exhibit  of  various  locations 
and  field  notes  for  Ussery)  on  land  worth  three  dollars  per  acre ;  that 
said  Flanagan  by  his  said  fraudulent  acts  disabled  himself  and  the  said 
Bagley  from  fulfilling  their  agreement,  and  that  by  said  fraud  he  was 
damaged  five  thousand  doUars ;  praying  for  vindictive  damages,  etc. 

The  bond  of  White  to  Pearson,  made  an  exhibit  to  this  petition, 

bound  him  in  the  sum  of  two  thousand  dollars  to  make  to  Pearson  a 

good  and  suflicient  titie  to  854  acres  of  land  out  of  his  certificate,  so 

soon  as  he  obtained  a  patent  from  the  government  of  Texas,  reciting  as 

follows :  ^  Said  White  having  sold  to  Alex.  Jourdan  one-third  of  a  league 

of  his  head-right,  and  twelve  hundred  and  ninety-nine  acres  to  Dimes 

Reeves,  which  is  to  be  located  by  said  Reeves,  and  surveyed  in  one 

solid  tract,  together  with  the  three  hundred  and  fifty-four  acres  above 

mentioned,  forming  a  tract  of  3,129  acres,  the  third  of  league  sold  to 

Jourdan  is  to  be  selected  first  from  off  one  side  or  end  of  said  tract,  and 

then  said  Pearson  b  and  shall  have  the  first  choice  to  select  his  854  acres 

from  either  comer  of  the  remaining  tract  of  1,658  acres  in  a  square  or 

oblong  form."  The  consideration  was  stated  to  bo  one  hundred  and  fifty 

doDara. 
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The  answer  of  Flanagan  to  this  original  petition  consisted  of  ezcefH 
lions,  a  general  denial,  and  pleas  of  limitation  and  prescription. 

The  charge  of  the  conrt  was  to  the  effect  that  if  Flanagan  ^  had  vio- 
lated his  duties  or  obligations  to  his  principal  by  positive  misconduct,  bj 
Belling  and  converting  to  his  own  use,  and  as  his  own  property,  the  por- 
tion of  said  certificate  which  the  said  title  bond  was  intended  to  secure 
to  plaintiff,  you  will  find  a  verdict  in  favor  of  the  plaintiff  for  the  damages 
sustained  by  him  for  such  misconduct  or  neglect  of  duty  as  such  attorney 
and  agCDt  of  plaintiff.'' 

•The  jury  brought  in  a  verdict  for  plaintiff  of  $2,250.  On  a  motion 
for  a  new  trial  being  made,  Pearson  was  required  by  the  court  to  remit, 
and  did  remit,  all  except  $1,000,  for  which  amount  judgment  was  ren- 
dered, and  that  judgment  was,  on  appeal  to  this  court,  afiirmed. 

This  statement  of  the  pleadings  and  record  shows  that  the  course  of 
action  set  up  in  the  petition  in  that  case  was  an  alleged  fraudulent  breach 
of  duty  by  Flanagan,  as  the  employed  attorney  of  Pearson,  in  convert- 
ing to  his  own  use  the  bond  intrusted  to  him  as  such  attorney.  The 
judgment  i§  a  debt  founded  on  this  breach  of  duty  in  his  fiduciary 
capacity  as  an  attorney.  For  the  purposes  of  this  case  the  record  is  con- 
clusive evidence  that  the  debt  evidenced  by  said  judgment  was  created 
whilst  Flanagan  was  acting  in  the  character  of  an  attorney  by  his  mis- 
conduct as  such.  In  the  view  which  we  take  of  it,  it  is  not  material  to 
determine  whether  the  record  establishes  a  debt  created  by  fraud  or  em- 
bezzlement within  the  meaning  of  the  bankrupt  act ;  for  whether  the 
breach  of  duty  amounted  to  such  fraud  or  embezzlement  or  not,  we  think 
that  a  debt  growing  out  of  the  conversion  by  an  attorney  of  his  client's 
money  or  property,  in  his  hands  as  such,  both  on  principle  and  authority, 
is  a  debt  created  whilst  acting  in  a  fiduciary  character.  The  case  of 
Heffran  v.  Joyne^  39  Ind.  464,  is  in  point,  as  to  money  collected  by  an 
attorney.  The  court  decides  that  a  discharge  in  bankruptcy  is  no  bar 
to  the  collection  of  such  a  debt,  and  places  it  on  the  ground  that  an 
attorney  acts  in  a  fiduciary  capacity.  In  Wkite  v.  Plotty  5  Denio,  274, 
the  same  proposition  is  laid  down  as  conceded.  The  relation  of  attorney 
and  client  is  one  of  trust  and  confidence  ;  and  breaches  of  duty,  such  as 
the  appropriation  of  money  collected,  or  of  papers  intrusted  to  the  at- 
torney in  the  way  of  business,  have  always  been  punishable  by  the  courts. 
(Bac.  Abr.,  title.  Attorney.)  Such  embezzlement  by  an  attorney  was 
excep  ed  out  of  the  English  insolvent  laws.    (Id.) 

Courts  have  differed  as  to  whether  the  construction  given  to  the  words 
•*  fiduciary  character,"  under  the  bankrupt  law  of  1841,  is  to  be  regard- 
ed as  intended  to  be  adopted  by  the  use  of  the  same  words  in  the  present 
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law,  as  ably  argued  in  Onman  v.  Catting,  104  Mass.  245 ;  S.  C,  6  Am.  £ 
232,  or,  on  the  other  band,  whether  a  change  of  meaning  is  not  fairly  in 
able  from  the  omission  to  specify  "  as  executor,  administrator,  guardiau 
trustee,'*  as  was  done  in  the  former  law.  See  Lemcke  v.  Booth"  4  Am.  £ 
326 ;  47  Mo.,  385 ;  In  re  Seymour,  6  Int.  Rev.  Rec. ;  TreadweUy.  ffoUou 
46Ca].  547.  As  held  in  Chapnum  v.  Forsythy  2  How.  208,  the  words,  <<  ot 
fiduciary  capacity/'  mean  the  same  class  of  trusts  as  executors,  adminis 
tors, guardians,  and  trustees,  and  we  think  the  relation  of  attorney  and  cli 
18  nearly  enough  of  that  class  to  be  within  the  spirit  of  that  decision.  \ 
some  purposes  the  relation  of  attorney  and  client  is  classed  by  courti 
equi^  with  those  of  trustee  and  cestui  que  trusty  and  guardian  and  W£ 
Ad.  Eq.  184. 

If  it  were  not  conclusively  settled,  so  far  as  this  case  is  concerned, 

the  judgment  in  the  original  suit,  it  might  well  be  questioned  whether 

location  of  a  land  certificate  is  properly  within  the  scope  of  an  attorn< 

duties,  even  when  undertaken  as  an  attorney.     It  can  hardly  be  doub 

however,  that  the  undertaking  to  perfect  the  title  to  land  is  a  legitin 

professional  contract.     Especially  was  this  so  in  this  case,  because 

the  complicated  nature  of  Pearson's  claim.     He  held  only  an  obligat 

for  title  to  be  made  when  a  much  larger  part  of  the  certificate  was  Iocs 

by  Reeves.     The  perfection  of  his  title  was,  under  the  circumstan 

a  proper  subject  of  professional  employment.     But  the  plaintiff  can 

reopen  this  question  ;  nor  the  question  whether  Pearson  was,  in  f 

by  the  conduct  of  plaintiff,  left  without  remedy  for  the  recovery  of 

land  on  which  the  certificate  was  located,  nor  yet  the  question  whet 

the  amount  of  the  original  judgment  was  not  excessive,  notwithstand 

the  remittitur.     These  questions  do  not  enter  into  the  case  as  presen 

to  ns. 

But  it  seems  to  be  contended  that  the  afiirmance  of  the  judgmen 
this  court,  pending  the  proceedings  in  bankruptcy,  and  in  the  absence 
any  suggestion  by  defendant  of  his  bankruptcy,  was  a  nullity.  We  h 
not  been  referred  to  any  decision  going  to  that  extent.  The  casei 
Tc^hr  V.  Bonnett,  38  Tex.  522,  and  Johnson  v.  Poage^  decided  by  our  ] 
decessors,  not  yet  reported,  refer  to  the  enforcement  of  liens  in  the  coi 
of  the  State  after  bankruptcy,  and  hold  that  in  such  cases  the  St 
courts  have  no  longer  jurisdiction.  They  do  not  refer  to  cases  excep 
from  the  operation  of  a  discharge,  nor  do  they  refer  to  cases  pending 
the  appellate  court.  They  were  cases  heard  on  appeal,  and  not  cases 
tacked  collaterally,  and  it  is  not  clear  that  the  court  mean  to  hold  m 
than  that  it  is  error  to  proceed  in  such  cases  after  the  institution  of  i 
ceedings  in  bankruptcy.    The  State  courts  have  often  held,  in  regan 
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ordinary  causes  pending  against  the  bankrupt,  it  is  not  even  error  to  pro- 
ceed to  final  judgment,  where  no  application  for  stay  of  proceedings  is 
made  by  the  bankrupt.  Stans  v.  BrookviUe  National  Banky  39  Ind. 
287  ;  Bradford  v.  Btee,  102  Mass.  472  ;    S.  C,  3  Am.  Rep.  483. 

In  Merritt  v.  Glidden^  39  Cal.  564,  the  court  held  the  judgment  ajH 
pealed  from  to  be  a  final  judgment  within  the  meaning  of  the  bankrupt 
act  See  also  0*NM  v.  Dougherty^  46  Cal.  575.  The  proceedings  in 
the  Supreme  Court  may  be  regarded  as  in  the  nature  of  a  suit  to  test  the 
correctness  and  validity  of  that  judgment  Id.,  and  CHhbi  ▼.  Bdcher^  30 
Tex.  80.  But  see,  eontrOf  A  re  Metealf,  Bank.  Reg.  Supp.  43.  No 
method  has  been  suggested  by  which  a  discharge  in  bankruptcy  could  be 
plead  or  contested  in  this  court,  and  it  would  be  useless  even  to  stay  the 
proceedings,  as  in  the  lower  court,  for  the  purpose  of  allowing  it  to  be 
obtained  and  plead. 

We  hold  that  the  affinnance  of  the  judgment  against  Flanagan  in  this 

court  was  valid,  and  that  the  judgment  is  a  debt  created  whilst  acting  in 

a  fiduciary  character,  and  is  not  within  the  operation  of  his  discharge  in 

bankruptcy. 

The  judgment  is  affirmed. 

J{ffirm$d. 


Tabbobough,  appellant,  v.  Wood, 

(42Tex.9L) 

Vmdor^B  /ten-— m26  qf  land  on  execution— lien  for  eseoeM  qf  purduue-mnmeif. 

Plalntifrs  land  was  sold  by  the  sheriff  at  aactlon  under  an  exeontion  and  bought  hf 
defendant  who  bid  more  than  enough  to  satisfy  the  execation.  Held,  that  plainttil 
had  a  lien  on  the  land  for  the  excess  of  the  porchase-money . 

ACTION  by  appellant,  Hugh  Yarborough,  on  the  following  instrument 
executed  by  appellee,  Matthew  Wood. 

*'  Agreement  between  Matthew  Wood  and  Qeorge  Yarborough : 
'<  That  said  Matthew  Wood  agrees  to  pay  to  the  order  of  George 
Yarborough  the  balance  of  nineteen  hundred  and  sixty-three  dollars, 
with  ten  per  cent  interest  on  said  balance  from  date,  after  paying  all 
legal  debts  or  judgments  against  Hugh  Yarborough,  for  which  the  land 
was  sold,    lyier,  December  4, 1861. 

(Signed)  Matthew  Wood  ' 
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AppeUant  daimed  that  this  instrument  was  executed  to  George  Yar- 
borough as  bis  agent,  and  in  payment  for  his  land ;  that  the  debt  was 
dne  to  him,  and  asked  for  the  enforcement  of  a  vendor's  lien  claimed  to 
exist  in  his  favor.  It  appeared  from  the  pleadings  and  evidence  that  a 
tract  of  320  acres  of  land  was  levied  on  bj  virtue  of  two  execationt 
against  Hugh  Yarborough,  amounting  together  to  the  sum  of  $109,  and 
on  the  day  of  December,  1861,  was  sold  by  virtue  of  said  execn* 

tions,  and  bid  off  by  George  Yarborough,  for  the  sum  of  $1,968.50. 
George  Yarborough  arranged  with  appellee.  Wood,  to  take  the  land  at 
his  bid.  and  pay  to  the  sheriff  the  amount  of  the  executions  under  which 
the  land  was  sold.  It  seems  that  Greorge  Yarborough,  as  agent  for  his 
brother  Hugh,  had  also  arranged  with  the  sheriff  that  the  payment  of 
the  excess  of  his  bid  over  the  amount  of  the  executions  should  not  be 
required  in  cash,  and  this  privilege  be  extended  to  Wood.  Wood  accord- 
ingly executed  the  instrument  sued  on,  paid  the  executions,  and  received 
the  sheriff's  deed  directly  to  himself.  He  subsequently  piud  off  two 
other  judgments  against  Hugh  Yarborough,  at  the  request  of  George, 
amounting  to  $152.50.  Defendant,  Wood,  claimed  also  to  have  dealt 
with  George  Yarborough  as  the  owner  of  his  obligation,  and  claimed 
credit  for  various  claims  against  him.     The  verdict  was  as  folh)ws : 

"^  We,  the  jury,  find  for  the  pluntiff  $1,697.75  ;  and  we  further  find 
that  the  land  described  in  the  plaintiff's  petition  was  sold  by  the  sheriff 
of  Smith  county,  as  sheriff,  by  virtue  of  two  executions,  and  it  was  sold 
at  public  auction ;  and  that  the  instrument  sued  on  in  this  case  was  given 
for  the  money  bid  at  the  said  sale." 

The  court  refused  to  give  any  instructions  recognizing  that  the  plaintiff 
was  or  might  be  entitled  to  the  vendor's  lien,  and  the  judgment  rendered 
is  simply  for  the  recovery  of  the  amount  found. 

John  L.  Bewry  and  Stephen  Heaves,  for  appellant 

Biemdan  ^  JiMmon,  for  appellee. 

Gould,  J.  It  is  not  proposed  to  notice  all  of  the  errors  assigned. 

It  is  evident  that  the  verdict  of  the  jury  is  for  a  less  amount  than 
plaintiff  was  entitled  to,  allowing  defendant  every  credit  or  offset  claimed 
in  his  pleadings,  and  even  giving  him  the  benefit  of  credits  not  set  up  in 
his  answer,  and  which  he  was  erroneously  permitted  to  prove  over  the 
objection  of  plaintiff.  These  errors  are  eadi  pointed  out  in  the  assign* 
ment,  and  are  sufficient  to  entitie  plaintiff  to  the  new  trial  which  was 
aHked  and  refused. 
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We  are  also  of  the  opinion  tliat,  if  the  instrament  sued  on  was  given 
in  payment  for  the  excess  of  the  purchase-money  bid  for  the  land  over 
the  amount  of  cost  required  by  the  sheriff  to  satisfy  the  executions  under 
which  it  was  sold,  the  fact  that  the  transaction  was  consummated  through 
the  powers  of  a  sheriff's  deed  is  not  inconsistent  with  the  existence  of 
the  vendor's  lien.  Counsel  for  neither  party  have  cited  us  to  any  case 
in  point,  nor  have  we  found  any,  and  in  the  absence  of  authority  we  are 
left  to  apply  the  principles  which  we  think  control  the  question.  The 
excess  of  the  amount  realized  at  an  execution  sale  over  what  is  required 
to  satisfy  the  executions  is  the  property  of  defendant  in  execution,  and, 
of  course,  subject  to  his  control.  It  is,  we  think,  correctly  argued  by 
appellant  that  the  sheriff,  in  making  the  sale,  may  be  regarded  as  the 
agent  of  the  execution  creditors  to  the  extent  of  their  claim,  and  of  the 
defendant  in  execution  as  regards  any  surplus.  Crocker  on  Sheriffs, 
§§  407,  471 ;  Rorer  on  Judicial  Sales,  §§  54^6 ;  Cooper' $  Lessee  v.  Gal- 
Ifraithy  3  Wash.  C.  C.  546. 

This  principle  has  been  applied  so  as  to  recognize  that,  by  consent  of 
all  the  parties,  a  sheriff's  sale  may  be  made  on  a  credit  KUgore  v.  Peden^ 
1  Strobh.  18 ;  6  Cowen,  467 ;  3  Seld.  453.  If,  then,  in  this  case  the 
plaintiff  and  sheriff,  at  his  request,  made  through  his  agent,  extended 
time  to  defendant  for  so  much  of  his  bid  as  plaintiff  rightfully  controlled, 
it  is  not  perceived  that  the  transaction  is  not  in  substance  pro  tanto  a 
sale  of  the  land  consummated  through  the  powers  of  a  sheriff's  deed. 
The  substantial  principle  upon  which  the  vendor's  lien  is  said  to  rest, 
<*  that  a  person  who  has  gotten  the  estate  of  another  ought  not  in  con- 
science, as  between  them,  to  be  allowed  to  keep  it,  and  not  to  pay  the 
full  consideration  money,"  seems  applicable  to  the  case.  Story's  £^,, 
§  1219.  The  facts  of  the  case  seem  to  us  to  be  such  as  entitled  the 
plaintiff  in  equity  to  the  lien.  Wt^nn  v.  Flannegtm,  25  Tex.  778.  By 
his  consent  only  was  it  that  defendant  was  enabled  to  receive  a  deed 
without  paying  in  full  in  cash.  The  deed  to  that  extent  may  be  regarded 
as  the  act  of  plaintiff.  So  regarding  it,  the  law  would  uphold  the  lien, 
unless  it  is  waived  either  expressly  or  by  acts  showing  such  intention, 
Briscoe  v.  Bronaugh,  1  Tex.  326. 

It  is  not  perceived  that  the  bankruptcy  of  George  Yarborough  affect- 
ed th  e  right  of  Wood  to  such  offsets  as  he  acquired  under  the  honest 
belief  that  George  Yarborough  was  the  party  with  whom  he  had  dealt 
and  to  whom  he  was  indebted. 

llie  judgment  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 
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TUBNSB  T.  MiLLBB. 

(42  Tax.  418.) 

lo an  actkn  \gj  a  putbaser of  land  on  theTendor'B  ooyenaatof  wamuity,  tbe  attom^T's 
fees  i«id  by  the  poicliaaer  in  defending  the  title  oaanot  be  alk>wed  as  daniaget  {8m 
note  jk  49.) 

i  CTION  by  Miller  against  tbe  heirs  of  Tomer  for  breach  of  a  coTe* 
xi.  nant  of  warranty.     The  opinion  states  the  case. 

(No  briefs  for  plaintiffs  in  error.) 

Fnordj  Tkampwn  ^  MeOormiekf  for  defendant  in  error. 

Roberts,  C.  J.  This  case  is  brought  np  as  an  ^'  agreed  case  "  under 
(he  statute,  presenting  one  question,  which  is,  what  is  the  measure  of 
fiunages  in  a  suit  upon  a  general  warranty  of  title  to  land,  after  an  evio- 
aon  of  the  vendee,  by  superior  title,  maintained  in  a  suit  against  the  ven« 
dee.     Paschal's  Digest,  art.  1516. 

The  judgment  was  rendered  upon,  and  in  accordance  with  the  follow- 
tiig  Terdict :  "  We,  the  jury,  find  for  the  plaintiff  "  the  sum  of  five  hun- 
dred and  fifty-four  dollars  and  twenty-four  cents  in  gold,  amount  of 
purchase-money  and  cost  due,  and  the  further  sum  of  one  hundred  and 
sic  dollars,  gold,  attorney's  fees  paid  by  him." 

In  the  agreement  it  is  stated  that  "  the  precise  point  now  presented 
to  the  Hon.  Supreme  Court  is  as  to  the  liability  of  defendants  in  this 
action  for  attorney's  fees  expended  by  plaintiff,  in  the  said  suit  of  Key 
and  wife  above-named ;  "  it  being  the  suit  in  which  the  plaintiff,  as  yen- 
dee,  was  evicted.  The  vendee  upon  being  sued  in  the  last-mentioned  suit 
did  not  give  notice  of  it  to  his  vendor.  This,  however,  has  not  been  held 
to  make  any  difference  as  to  the  measure  of  damages,  but  only  as  to  the 
conclusive  effect  of  the  judgment  of  eviction,  as  matter  of  evidence. 
Rawle  on  Gov.  for  Title  (4  ch.  ed.),  309. 

From  the  authority  cited  it  would  appear  that  attorney's  fees  taxed  as 
costs  of  the  suit  are  allowed  in  England,  and  also  in  America  in  those 
States  generally  where  attorney's  fees  are  taxed  as  costs. 

As  to  the  allowance  of  counsers  fees,  not  taxed,  there  is  a  difference 
of  decision  in  different  States.  In  New  York,  and  other  States  following 
its  precedents,  they  are  allowed  as  damages.  In  Massachusetts,  and 
other  States  following  its  precedents,  they  are  not  allowed.     Rickert  v. 
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Snyder,  9  Wend.  422.   Contra,  LeffingweH  v.  ElUoU,  10  Pick.  204;  Sedg. 
on  Dam.,  marg.  p..  174;  Rawle  on  Gov.  of  Title,  121-125. 

The  rule  has  been  laid  down  in  covenants  for  title  in  this  State,  that 
upon  failure  of  title  the  measure  of  damages  is  the  purchase-money,  with 
interest.     Garrett  ▼.  Gaines,  6  Tex.  443 ;  Ball  v.  York,  22  Id.  643. 

In  a  case  decided  by  this  court,  where  there  was  a  general  warranty, 
and  an  eviction  by  suit,  the  vendee  claimed  and  recovered  counsel  fees 
upon  a  special  promise  that  the  vendor  would  bear  the  expense  of  litiga- 
tion, if  the  vendee  would  defend  the  suit,  which  he  did,  and  failed  by 
reason  of  a  superior  title.     Bawe  v.  ffecUh,  23  Tex.  620. 

In  sustaining  that  case,  Justice  Wheeler  in  delivering  the  opinion  in- 
cidentally remarked :  ^  And  it  seems  from  the  authorities  that  he  was  so 
entitled  (to  recover  the  attorney's  fees)  without  proving  any  contract 
or  express  promise  to  that  effect,  the  more  especially  as  he  made  defense 
at  the  instance  of  the  grantor.  Rawle  on  Covenants,  121-125. 
The  case,  however,  was  not  decided  on  that  intimation,  but  expressly 
upon  the  special  contract  to  pay  counsel  fees. 

We  have  been  referred  to  no  case  in  our  reports,  wherein  counsel  fees 
have  been  allowed  as  damages  in  a  suit  upon  a  general  warranty  alone^ 
and  have  found  none  such. 

Chancellor  Kent,  in  his  Commentaries,  states  the  rule  of  damages  to 
be  the  purchase-money  and  interest  thereon.  He  arrives  at  it  by  refer- 
ence to  the  rule  on  the  ancient  warranty  at  common  law,  which  was  to 
restore  to  the  party  evicted  other  land  of  equal  value,  estimating  k  at 
the  time  the  warranty  was  niiade.  Hence  he  says  in  reference  to  the 
personal  covenants  of  warranty  now  in  use :  '^  The  buyer  on  the  cove- 
nant of  seizure  recovers  back  the  consideration  money  and  interest,  and 
no  more."  4  Kent's  Com.  475. 

,  The  same  view  is  presented  by  him  in  his  opinion  in  an  early  case  de- 
cided in  the  State  of  New  Tork.  In  the  same  case  Justice  LnriNOSTOir 
delivered  an  opinion  in  which  the  view  was  advanced,  that  counsel  fees 
were  allowable,  though  from  the  facts  of  the  case  as  reported,  it  does  not 
appear  whether  counsel  fees  were  embraced  in  the  recovery  or  not. 
StqcUs  V.  ExectUors  of  Ten  Eych,  3  Caines,  115-117. 

By  the  Supreme  Court  of  Louisiana  it  was  said '  "  We  have  had 
occasion  repeatedly  to  state,  that  the  law  does  not  ordinarily  allow  fees 
of  counsel  who  are  employed  to  vindicate  the  rights  of  parties.  Hale 
V.  The  Oity  of  New  Orleans,  13  La.  Ann.  502. 

We  are  of  opinion  that  the  correct  rule  is,  and  should  be,  not  to  allow 
counsel  fees  in  a  suit  on  a  general  warranty,  as  in  this  case,  when  there 
is  no  Question  of  fraud,  imposition,  or  malicious  conduct  involved.     A 
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tract  of  land  or  a  lot  may  be  sold  for  a  few  hundred  dollars,  both  parties 
believing  the  title  to  be  good.  Its  value  may  be  enhanced  fifty-fold  by 
improvements,  and  by  the  rise  of  property.  The  defense  of  the  title 
may  i-equire  the  expenditure  in  counsel  fees  of  an  amount  many  times 
greater  than  that  of  the  purchase-money  of  the  land  or  lot  and  the  in- 
terest thereon.  The  value  of  the  improvements,  far  more  than  of  the 
land,  would  furnish  the  estimate  of  the  counsel  fees  in  defending  the 
title.  If  these  counsel  fees  were  allowed,  as  against  the  warrantor,  it 
would  often  be  hazardous  in  the  extreme  to  sell  lands  or  lots  at  any  price 
that  purchasers  could  afford  to  give  for  land  upon  which  to  make  valuable 
improvements. 

Whether  it  be  considered  in  reference  to  principle,  precedent,  or  practi- 
cal operation,  the  rule  as  to  the  measure  of  damages  in  such  a  case  as 
this  should  exclude  the  counsel  fees  expended  in  defending  the  suit  of 
eviction  by  the  vendee,  when  he  sues  the  vendor  upon  his  general  war- 
ranty of  title. 

This  being  an  agreed  case,  and  the  counsel  fees  that  were  allowed  hav- 
ing been  designated  separately  in  the  verdict  and  judgment,  being  the 
sum  of  one  hundred  and  six  dollars,  gold,  it  is  ordered  and  adjudged  that 
the  judgment  be  reversed  and  reformed,  omitting  therefrom  the  said 
amount  of  counsel  fees. 

Moore,  J.,  did  not  sit  in  this  case. 

Reversed  and  reformed, 

KoTE. — In  several  of  the  States  it  has  been  recently  held  that  the  measure  of  damage 
on  the  breach  of  warranty  in  a  deed,  is  the  value  of  the  property  at  the  time  of  the  con* 
▼eyanceand  interest  tliereon,  together  with  the  necessary  costs  and  expenses  incurred  in 
defending  the  title  and  that  such  costs  and  expenses  include  a  reasonable  counsel-fee. 
Robertson  ▼.  Lemon,  2  Bush,  301 ;  Dalton  v.  Bowker,  8  Nev.  190  ;  Keeler  v.  Wood^  30 
Vt  242;  Smith  v.  Spray ive,  40  id.  43.  See  also,  McOary  v.  Hastings,  39  CaL  3(30  ;  S.  a, 
2  Am.  Bep.  456  ;  Levitzky  v.  Canning,  33  Cal.  299  ;  Harding  v.  Larkin,  41  111.  413 ; 
Mt^or  V.  Dunnavant,, 25  111.  262;  Hoot  v.  Spade,  20  Ind.  326;  McAlpine  v.  Woodruff,  11 
Ohio  St  120.— Rep. 

But  in  Yokum  v.  Thomas,  15  Iowa,  67,  it  was  held  that  a  grantee,  to  entitle  him  to 
recover  sums  expended  in  proceedings  to  quiet  title,  must  have  first  demanded  proceed- 
ings by  his  grantor  for  that  purpose.  See  also,  Jetter  v.  Glenn,  9  Rich.  S.  C.  374.  In 
Louisiana  the  warrantor  is  held  not  to  be  liable  for  the  fees  of  counsel  employed  by  the 
party  evicted.    Sarpy  v.  New  Orleans,  14  La  Ann.  311;  Williams  v.  Le  Blanc,  id.  757. 

In  Nen  Hampshire  it  is  held  that  in  an  action  on  a  covenant  of  seizin  and  against  in* 
enmbrances  the  plaintiff  cannot  recover  counsel-fees  for  defending  the  action  by  which 
he  was  evicted,  accruing  after  the  covenantor  on  notice  assumed  the  defenie.  Ken- 
iiifon  y.  Taylor,  18  N.  H.  220.— Bsp. 
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Gbayes^  appellant,  v.  The  Lebanon  National  Bank. 

(10  Bush.  23.) 

Bank — tureUM  on  official  bond  of  cashier  released  by  negligence  of  directors.  Presump- 
tion as  to  dale  of  instrument.   Acceptance  of  bond. 

DefendantB  became  sureties  on  the  official  bond  of  a  bank  cashier,  being  induced  so  to 
do  by  a  statement  published  by  the  directors,  according  to  law,  whereby  tlie  affiiiis 
of  the  bank  appeared  to  be  well  managed.  The  cashier  of  the  bank  was  a  defaidt- 
er  when  the  statement  was  published,  of  which  fact  the  directors,  by  the  use  of 
slight  care,  might  have  learned.  In  an  action  on  the  bond  for  subsequent  embessle- 
ments,  held,  that  the  sureties  were  not  liable;  they  had  a  right  to  believe  that,  before 
publishing  tlie  statement,  the  directors  had  used  reasonable  diligence  in  ascertaining 
the  condition  of  the  bank,  and,  being  misled  by  the  statement,  were  not  bound. 

A  bond  was  dated  the day  of 1869.  Held,  that  the  legal  presumption  was  that  it 

did  not  become  binding  on  the  obligors  until  the  last  day  of  that  year. 

U  is  not  essential  that  national  banks  shall  signify  their  acceptance  of  the  official 
bonds  of  their  officers  in  writing. 

ACTION  against  the  sureties  on  an  ofBcial  bond.     The  opinion  states 
the  case. 

Roundtree  ^r  Rodman,  for  appellants. 

W»  J.  lAsU  and  W,  B.  Harrison,  for  appellees. 

Lindsay,  J.     The  judgment  now  before  this  court  for  reyision  is  that 
tendered  in  the  cross-action  of  the  National  Bank  rf  Lebanon  y.  E,  A 
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GraveSy  D,  L.  Graves^  and  R.  C,  Harris^  sureties  for  Mitchell,  the  le- 
faulting  cashier. 

Although  the  bond  sued  on  was  executed  to  the  president  and  directors 
of  the  bank,  it  is  evident  that  it  was  for  the  protection  of  the  association, 
and  no  sufficient  reason  is  perceived  why  it  may  not  maintain  the  action. 

Hie  right  to  take  advantage  of  a  supposed  defect  of  parties  api»earing 
on  ihe  face  of  the  cross-petition  has  been  waived.  Appellants  did  not 
make  this  defect  a  ground  of  demurrer,  nor  was  it  taken  advantage  of  by 
plea.  The  answer  goes  to  the  merits  of  the  controversy,  and  upon  the 
issues  raised  the  cause  was  prepared  and  submitted  for  judgment.  TI1& 
fact  that  there  is  a  defect  of  parties  plaintiff  cannot  be  made  a  question 
for  the  first  time  in  this  court. 

The  National  Bank  of  Lebanon  organized  under  the  provisions  of  tlie 
national  currency  act  of  June  8, 1864.  It  commenced  business  on  or  about 
the  3d  of  August,  1869,  at  which  time  Mitchell  was  selected  as  cashier, 
and  was  at  once  inducted  into  office.  Although  required  to  execute  bond 
immediately,  for  reasons  not  satisfactorily  explained  by  the  record,  the 
bond  was  not  delivered  until  about  the  1st  of  November  following.  In 
June,  1870,  Mitchell  was  discovered  to  be  a  defaulter  to  a  large  amount. 
lie  failed  to  make  good  the  losses  occasioned  by  his  breach  of  duty,  or  to 
sufficiently  indemnify  the  bank,  and  this  action  was  instituted  to  recover 
from  his  bondsmen  the  amount  of  these  losses. 

From  what  has  already  been  said  it  is  not  necessary  to  notice  furthoj 
the  technical  defenses  relied  on  by  appellants,  except  to  state  that  we  do 
not  regard  it  as  essential  that  banking  institutions  doing  business  under 
the  national  currency  act  shall  signify  their  acceptance  of  the  official  bonds 
of  their  cashiers  by  a  written  memorandum  to  that  effect  entered  upon 
the  journals  or  minute-books  kept  by  their  directory. 

The  acceptance  of  the  bond  may  be  presumed  from  the  fact  that  after 
it  has  been  submitted  to  the  directory  for  approval  it  is  retained  by  the 
bank,  and  the  cashier  permitted  to  enter  upon  or  continue  in  the  discharge 
of  his  duties ;  and  that  it  was  presented  to  and  approved  by  the  directory 
may  be  established  by  oral  testimony.  Bank  of  United  States  v.  Band- 
ridge,  12  Wheat.  64 ;  Dedham  Bank  y.Chickering,  3  Pick  385  ;  Amherst 
Bank  v.  Boot,  2  Mete.  (Mass.)  522  ;  Union  Bank  v.  Bidgely,  1  liar.  & 
G.  324  ;  1  Morse  on  Banking,  223. 

Tlie  defalcations  for  which  appellants  are  sought  to  be  held  liable  are 
allet^ed  to  have  occurred  between  the  14th  of  September,  1869,  and  the 
8d  of  June,  1870.  The  court  below  adjudged  that  the  sureties  in  the  bond 
BhouM  account  for  such  as  occurred  after  its  acceptance,  and  rendered 
judgment  against  them  for  SS,().S9.23. 
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The  first  business  transacted  by  the  bank  after  its  organization  was  the 
purchase  of  the  assets  of  the  banking  firm  of  Burton,  Mitchell  &  Co. 

Mitchell,  the  defaulting  cashier,  was  a  member  of  that  6rm,  and  had 
been  acting  as  its  cashier.  The  National  Bank  accepted  from  BuitoD^ 
Mitchell  &  Co.  bills  and  notes  represented  to  amount  to  about  fifty -one 
thousand  dollars,  but  which  in  point  of  fact  amounted  to  only  aScut 
thirty-nine  thousand  dollars.  This  discrepancy  was  the  result  of  embez- 
zlements upon  the  part  of  Mitchell  while  acting  as  cashier  for  said  firm. 
It  may  be  presumed  that  Burton,  the  senior  member  of  the  firm,  who 
became  one  of  the  directors  of  the  National  Bank,  was  ignorant  of  these 
embezzlements.  The  directory  seem  to  have  relied  implicitly  upon  the 
integrity  of  Mitchell,  and  hence  he  was  enabled  not  only  to  conceal  the 
frauds  practiced  on  Burton,  Mitchell  &  Co.,  but  by  such  concealment  to 
commence  the  discharge  of  his  duties  as  cashier  of  the  National  Bank  by 
a  fraud  upon  it. 

In  October,  1869,  the  banking  association,  pursuant  to  the  provisions 
of  section  34  of  the  national  currency  act,  and  the  amendment  thereto  of 
March  3,  1869,  made  a  report  to  the  comptroller  of  the  currency,  and  on 
the  23d  day  of  that  n^onth  caused  it  to  be  published  in  the  Lebanon 
Clarion,  showing  in  detail  and  under  appropriate  heads  its  resources  and 
liabilities  at  the  close  of  business  October  9,  1869.  This  report  was 
sworn  to  by  Mitchell,  and  certified  to  be  correct  by  three  members  of 
the  directory. 

Similar  reports  were  made  and  published  in  the  same  newspaper  touch- 
ing the  condition  of  the  association  on  the  22d  of  January,  the  24th  of 
May,  and  the  9th  of  elune,  1870.  None  of  these  reports  showed  embez- 
zlements upon  the  i)art  of  the  cashier  or  any  officer  connected  with  the 
bank.  They  were  not  only  not  calculated  to  excite  suspicion  as  to  the 
manner  in  which  the  affairs  of  the  association  were  managed,  but  tended 
to  inspire  the  public  with  confidence  in  its  prosperity  and  in  the  integrity 
of  those  to  whom  its  business  affairs  were  committed. 

Appellants  plead  and  rely  upon  the  statements  thus  officially  promul- 
gated by  the  officers  of  the  bank  as  constituting  an  estoppel  upon  it  to  assert 
asrainst  them  claims  that  cannot  be  established  without  showing  that 
these  official  reports,  made  and  published  in  obedience  to  law,  were  not 
true.  We  are  not  inclined  to  the  opinion  that  they  can  claim  immunitv 
upon  account  of  any  report  made  after  they  became  the  eureties  of 
Mitchell.  The  reports  are  sworn  to  by  him,  and  it  may  be  assumed  that 
upon  his  representations,  and  upon  what  appeared  from  the  books  of  the 
association  as  kept  by  him,  the  directors  were  induced  to  certify  to  theif 
accuracy. 
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The  directors  may  have  been  negligent  in  the  discharge  of  their  duties, 
and  this  negligence  may  have  enabled  Mitchell  for  the  time  to  misap 
propriate  the  funds  of  the  bank,  and  to  conceal  its  true  condition  by  the 
fai«e  reports  made  to  the  comptroller  of  the  currency  and  by  false  entries 
upon  the  books  of  the  association.  But  this  negligence  cannot  avail  the 
•*ireties  who  covenanted  that  their  principal  should  ''  well  and  truly  per- 
form the  duties "  of  his  position,  and  should  '^  well  and  truly  account 
for  all  moneys  and  other  valuables  that '  might  *  pass  through  his  hands." 
Their  covenant  is  unconditional,  and  no  failure  of  duty  upon  the  i>art  of 
the  directors  of  the  association,  short  of  actual  fraud  or  bad  faith,  can  be 
deemed  sufficient  to  exonerate  them  from  its  performance.  The  exaction 
of  the  bond  implies  that  the  association  was  not  willing  to  rely  alone 
upon  the  watchfulness  and  care  of  the  directory.  It  require<l  in  addition 
to  that  safeguard  that  the  honesty  and  fidelity  of  its  cashier  should  be 
guaranteed  by  sureties  who  were  able  to  make  good  any  losses  it  might 
sustain  by  reason  of  his  negligence  or  dishonesty. 

There  is  a  question,  however,  arising  upon  the  facts  stated  in  the  plead- 
ing and  fully  sustained  by  the  proof,  the  decision  of  which,  it  seems  to 
this  court,  must  be  in  favor  of  the  sureties ;  and  this  question  being 
decided  in  their  favor,  their  exoneration  form  liability  on  account  of 
Mitcheirs  misconduct  while  acting  as  appellee's  cashier,  and  after  the 
bond  was  delivered  and  accepted,  follows  as  a  necessary  sequence. 

1*here  is  no  principle  of  law  better  settled  than  that  persons  propos- 
ing to  become  sureties  to  a  corporation  for  the  good  conduct  and  fidelity 
of  an  officer  to  whose  custody  its  moneys,  notes,  bills,  and  other  valuables 
are  intrusted  have  the  right  to  be  treated  with  perfect  good  faith.  If 
the  directors  are  aware  of  secret  facts  materially  affecting  and  increasing 
the  obligation  of  the  sureties,  the  latter  are  entitled  to  have  these  facts 
disclosed  to  them,  a  proper  opportunity  being  presented.  Morse  on 
Banking,  226. 

White  and  Tudor,  in  their  note  to  the  case  of  J^ees  v.  Berrington^  2 
I^eading  Cases  in  Equity,  page  707,  state  the  rule  as  follows :  "  Where- 
ever,  therefore,  there  is  any  misrepresentation,  or  even  concealment  from 
the  surety,  of  any  m^aterial  fact  which  had  he  been  aware  of  he  might  not 
have  entered  into  the  contract  of  suretyship,  it  will  thereby  be  rendered 
invalid,  and  the  surety  will  be  discharged  from  his  liabilities." 

The  cases  cited  by  the  commentators  fully  sustain  the  principles  a§ 
stated 

Mr.  Justice  Story  takes  even  broader  ground  :  "  Thus,  if  a  party  tak- 
iDg  a  guaranty  from  a  surety  conceals  from  him  facts  which  go  to  increase 
liis  risk,  and  suffers  him  to  enter  into  the  contract  under  false  impression! 
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as  to  the  real  state  of  facts,  such  concealment  will  amount  to  a  fraud, 
because  the  party  is  bound  to  make  the  disclosure,  and  the  omission  to 
make  it  under  such  circumstances  is  equivalent  to  an  affirmation  that  the 
facts  do  not  exist/'     1  Story's  Eq.  Jur.  §  215. 

The  learned  judge  cites  in  this  connection  from  Malthy's  case,  1  Dow, 
Parliament  Cases,  the  instance  of  a  party  who,  knowing  himself  to  have 
been  cheated  by  his  clerk,  concealed  the  fact,  applied  for  security  in  such 
a  manner  and  under  such  circumstances  as  held  out  the  clerk  as  one 
whom  he  considered  as  a  trustworthy  person,  and  thereby  induced  another 
to  become  his  surety.  The  contract  of  suretyship  thus  obtained  was 
held  to  be  void,  and  silence  under  such  circumstances  being  treated  as 
expressive  of  a  trust  and  confidence  held  out  to  the  public  equivalent  to 
-in  affirmation. 

It  may  not  be  true  that  the  directors  of  the  Lebanon  bank  had  actual 
knowledge  of  the  frauds  committed  by  Mitchell  while  cashier  of  Burton, 
Mitchell  &  Co.,  nor  of  the  false  entries  made  by  him  on  the  books  of  the 
institution  under  their  control  in  order  to  conceal  those  frauds,  but  it  is 
true  that  either  with  or  without  examination  they  published  reports  of 
the  affairs  of  the  banking  institution,  the  natural  if  not  the  necessary 
effect  of  which  was  to  mislead  the  public  That  these  reports  reached 
the  eyes  of  appellants  we  cannot  doubt. 

Thev  each  resided  in  or  near  the  town  of  Lebanon,  and  were  subscrib- 
ers  to  and  readers  of  the  local  paper  in  which  the  publications  were  made  ; 
and  as  they  were  each  largely  interested  as  stockholders  in  the  banking 
institution,  it  may  be  assumed  that  they  read  and  examined  at  all  events 
the  first  official  statement  made  by  the  officers  to  whom  they  had  intrusted 
the  management  of  that  portion  of  their  estate  invested  in  the  stock 
of  the  banking  association.  If  it  could  be  shown  that  the  directors  were 
cognizant  of  the  fraud  of  Mitchell,  committed  on  the  first  day  of  his  con- 
nection with  the  bank  and  in  the  performance  of  his  first  duty  as  cashier, 
and  that  they  concealed  this  fact  from  these  appellants,  and  permitted 
the  false  statement  of  October  9,  1869,  to  be  forwarded  to  the  comptroller 
of  the  currency  and  published  to  the  world,  there  could  be  no  shadow  of 
doubt  that  the  concealment  and  publication  would. amount  to  a  fraud 
upon  the  sureties. 

It  is  proper,  however,  to  consider  the  legal  effect  of  two  circumstances 
connected  with  the  failure  of  the  directory  of  the  bank,  to  apprise  the 
sureties  of  the  fraud  of  Mitchell,  and  of  the  publication  of  October  23 
in  the  Lebanon  newspaper.  The  first  is,  that  the  directors,  or  at 
least  80  many  of  them  as  were  sworn  as  witnesses,  state  that  they  were 
not  apprised  of  the  perpetration  of  the  fraud.     The  second  is,  that  the 
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report  of  October  9, 1869,  published  on  the  23d  of  that  month,  was  but  a 
ftatement  of  the  condition  of  the  affairs  of  the  association  as  shown  by  ita 
b«x>ks. 

Upon  the  first  question  it  is  to  be  observed  that  several  of  the  directors, 
aud  among  them  Burton,  of  the  firm  of  Burton,  Mitchell  <&  Co.,  upon 
whose  indorsement  its  assets  were  received  by  the  Lebanon  Bank,  were 
not  sworn  at  all;  and  further,  that  it  appears  upon  the  journal  kept  by 
the  directory,  as  of  date  August  3, 1869,  that  '<  the  bills  of  exchange  and 
accounts  of  the  firm  of  Burton,  Mitchell  &  Co.,  bankers,  having  been 
submitted  for  examination  and  examined,  it  was  resolved  by  the  board 
of  directors  to  receive  the  same,  with  the  indorsement  of  Messrs.  Burton, 
Mitchell  &  Co.,  and  the  cashier  was  directed  to  transfer  the  same  to  the 
books  of  the  National  Bank.*'  Whether  this  written  memorandum,  kept 
by  the  directory  as  evidence  of  its  ofiicial  action,  is  or  not  conclusive  as 
to  the  examination  of  the  bills  of  exchange  and  accounts  of  the  firm  of 
Burton,  Mitchell  &  Co.,  need  not  here  be  decided.  The  fact  of  the  ex« 
amination  is  not  directly  contradicted  by  any  evidence  in  the  case,  and 
for  the  purposes  of  this  litigation  the  presumption  should  be  indulged 
that  it  was  actually  made. 

From  the  depositions  of  the  president  of  the  bank,  of  Wilson,  a  director 
and  of  Wilkins,  who  was  first  the  clerk  and  is  now  the  cashier  of  th3 
institution,  it  is  manifest  that  the  most  cursory  examination  of  the  bills, 
notes,  and  accounts  turned  over  to  the  bank  by  Burton,  Mitchell  &  Co., 
would  have  disclosed  a  deficit  of  more  than  twelve  thousand  dollars. 

We  cannot,  without  disregarding  the  proof  before  us,  fail  to  conclude 
that  the  directory  either  was  advised  of  this  discrepancy  in  Mitcheirs 
accounts,  or  that  it  relied  on  his  representations  and  the  indorsement  of 
Burton,  Mitchell  <&  Co.,  aud  made  no  examination,  notwithstanding  the 
bills,  notes,  and  accounts  purchased  amounted  in  the  aggregate  to  more 
than  half  as  much  as  the  capital  of  the  institution  for  which  they  were 


acting. 


The  directors  may  not  have  been  bound  to  notify  the  sureties  of  the 
manner  in  which  this  transaction  was  conducted ;  but  most  assuredly 
these  parties  had  the  right,  under  the  circumstances,  to  presume  that  in 
the  first  business  transaction  of  the  bank,  involving  as  it  did  so  consider- 
able an  amount,  the  directory  exercised  at  least  slight  diligence,  and  this 
presumption  was  greatly  strengthened  by  the  published  report  appear- 
ing on  the  23d  of  the  following  October.  A  fraud  may  be  perpetrate<] 
as  well  by  the  assertion  of  facts  that  do  not  exist,  ignorantly  made  by 
one  whom  the  person  acting  upon  the  assertion  has  the  right  to  suppose 
ha^  used  reasonable  diligence  to  inform  himself,  as  by  concealing  facta 
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known  to  exist  which  in  equity  and  good  conscience  ought  to  be  made 
known. 

The  publication  as  to  the  resources  and  liabilities  of  the  association  od 
the  9th  of  October,  1869,  does  not  purport  to  have  been  made  from  its 
books.  It  was  styled  *'  Report  of  the  Condition  of  the  National  Bank 
of  Lebanon  at  the  close  of  business  October  9,  1869."  The  resources 
and  liabilities  are  stated  under  appropriate  heads.  The  report  is  sworn 
to  by  the  cashier,  and  its  accuracy  attested  by  three  members  of  the 
board  of  directors. 

There  is  nothing  in  the  publication  to  indicate  that  it  was  founded 
dpon  the  books  of  the  association.  The  clear  import  of  the  language 
ised  is  that  it  exhibits  the  actual  condition  of  the  affairs  of  the  bank. 

It  is  in  proof  that  the  forms  furnished  by  the  comptroller  of  the  cur- 
rency authorized  the  reports  to  be  made  out  from  the  books ;  but  it  is 
not  shown  that  the  sureties  knew  any  thing  about  these  forms ;  and 
looking  to  the  law  defining  the  duties  as  well  of  the  comptroller  as  of  the 
officers  of  the  bank,  they  would  acquire  no  such  information. 

The  34th  section  of  the  currency  act  requires  every  association  organ- 
ized under  its  provisions  at  stated  times  to  make  reports  to  the  comp- 
troller, which  '^  shall  exhibit  in  detail  and  under  appropriate  heads  the 
resources  and  liabilities  of  the  association  before  the  commencement  of 
business  on  the  morning  of  the  first  Monday  of  the  months  of  January, 
April,  July,  and  October  of  each  year."  The  amendment  of  March  3, 
1869,  requires  five  of  these  reports  each  year,  to  be  verified  by  the  oath 
or  afiirmation  of  the  president  or  cashier  and  attested  by  the  signature 
of-  at  least  three  of  the  directors,  each  of  which  is  to  be  published  in  a 
newspaper  published  in  the  place  where  the  association  does  business,  if 
there  be  one,  and  if  not,  then  in  a  newspaper  published  in  the  county 
nearest  thereto.  This  amendment  provides,  as  did  the  original  act,  that 
the  resources  and  liabilities  of  the  association  shall  be  reported ;  and  as 
conclusive  evidence  that  the  actual  and  not  the  apparent  resources  and 
liabilities  are  to  be  reported,  the  comptroller  is  empowered  by  the  amenda- 
tory act  to  call  for  special  reports  from  any  particular  association  when- 
ever in  his  judgment  it  shall  be  necessary,  "  in  order  to  a  fuH  and  com' 
plete  knowledge  of  its  condition,** 

It  seems  therefore  that  before  the  delivery  and  acceptance  of  the 
cashier's  bond,  and  before  appellants  had  become  guarantors  for  his 
diligence,  honesty,  and  fidelity,  the  banking  association,  pursuant  to  ^he 
provisions  of  the  law  to  which  it  owed  its  existence,  published  to  them 
and  to  the  world  a  statement  of  its  condition,  from  which  it  appeared  that 
its  affairs  were  being  prudently  and  honestly  administered,  and  from 
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which  they  and  the  public  had  the  right  to  believe  that  the  cashier,  to 
whom  had  been  intrusted  the  moneys,  notes,  and  valuables  of  the  bank, 
had  up  to  that  time  acted  as  a  trustworthy  person. 

If  the  sureties  acted  upon  the  impression  thus  created  by  the  afiirma^ 
tive  act  of  the  party  now  claiming  to  enforce  the  stipulations  of  their 
bond,  it  is  plain  that  they  should  be  discharged  from  liability. 

For  reasons  satisfactory  to  our  minds  we  have  already  decided  that  it 
should  be  presumed  that  the  sureties  did  read  and  examine  the  report 
published  in  the  Clarion,  oi  the  23d  of  Octol)er,  1869.  It  yet  remains 
to  be  determined  whether  the  bond  was  accepted  before  or  after  that 
time.  It  bears  no  date  except  "  the  day  ,  1869.'*  The  legal  pre- 
sumption therefore  is  that  it  did  not  become  binding  on  the  bondsmen 
until  the  last  day  of  that  year. 

The  bank  fails  to  show  the  exact  date  of  its  delivery.  One  of  the  di- 
rectors gives  it  as  his  recollection  that  it  was  about  the  1st  of  October, 
1^869.  The  president  and  one  other  director  fix  the  time  of  delivery  at 
about  the  1st  of  November,  1869,  and  the  president  states  as  a  circum- 
Etjince  conducing  to  sustain  his  recollection  that  he  was  in  that  year  a 
member  of  the  State  legislature,  and  that  the  bond  was  handed  to  him  a 
month  or  more  before  he  left  for  Frankfort,  which  was  early  in  Decem- 
ber. The  directory  itself  was  not  willing  to  ^x.  the  date  of  the  accept- 
ance of  the  bond,  and  in  an  order  entered  upon  its  minute-book,  pur- 
porting to  record  the  action  of  the  board  at  the  time  of  ts  approval 
neither  the  month  nor  the  day  is  given. 

Considering  the  presumption  arising  from  the  want  of  a  specific  date 
to  the  bond  and  the  preponderance  of  the  testimony  offered  by  tlie  bank 
itself,  we  conclude  that  it  was  not  accepted  earlier  than  the  1st  of  Novem- 
ber, 1869,  about  one  week  subsequent  to  the  publication  of  the  report  of 
October  9th  of  that  year. 

We  have,  therefore,  a  case  in  which  the  directory  of  the  bank  held  out 
to  others  as  a  trustworthy  oflScer  a  man  who  had  been  guilty  of  re])eated 
embezzlements  and  frauds,  all  of  which  might  have  l)een  discovered  l)> 
the  exercise  of  slight  diligence.  However  innocently  the  publication 
tending  to  show  that  Mitchell  was  an  honest  and  faithful  officer  may  liave 
been  made,  the  fact  remains  that  the  public  had  the  right  to  act  upon  the 
presumption  that  the  three  directors  attesting  the  accuracy  of  the  state- 
ments contained  in  the  publication  had  made  some  investigation  at  least 
to  inform  themselves  as  to  the  matters  to  which  it  related. 

The  effect  of  the  published  report  was  to  inspire  the  public  with  con- 
fidence in  the  officers  of  the  bank,  to  disarm  suspicion,  and  to  prevent 

inquiry. 
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The  losses  occasioned  by  the  fraudulent  appropriations  by  Mitchell 
of  the  bank's  money  after  the  acceptance  of  his  bond  must  fall  upon 
either  the  association  or  upon  his  sureties.  The  latter  are  free  from  blame. 
They  acted  in  the  matter  with  reasonable  prudence  and  discretion.  They 
relied  upon  the  truth  of  representations  made  by  those  having  the  right 
to  speak  for  the  bank.  These  representations  have  turned  out  to  be 
nil  true.  Had  the  sureties  suspected  that  they  were  untrue,  it  cannot  be 
supposed  they  would  have  entered  into  the  contract  of  suretyship.  Such 
being  the  case,  the  contract  must  be  adjudged  invalid. 

The  judgment  against  the  sureties  is  reversed,  and  the  caive  remand- 
ed with  instructions  to  dismiss  appellee's  cross-petition.  • 


Hoke,  appellant,  v.  Field. 

10  Biish,  144.) 

Office  —  appointment  to — when  may  he  oral. 

A  statute  authorized  "  the  county  judge  of  the  Jefferson  County  Court"  to  appoint  a 
collector  of  taxes.  Held,  that  the  appointment  might  be  by  parol  and  need  not  be 
eTidenced  by  any  record  or  other  writing. 

ACTION  by  Hoke  against  Field  to  prevent  the  latter  from  exercising 
the  duties  of  collector  of  back  taxes  of  Jefferson  county.  No  facts 
are  stated  in  the  original  report  further  than  those  contained  in  the  opinion. 
From  that  it  appears  that  Field  claimed  to  have  been  appointed  to  said 
office  by  the  county  judge  of  the  Jefferson  County  Court,  pursuant  to  the 
statute  cited  in  the  opinion,  on  the  3d  day  of  March,  1873,  and  that  he 
duly  qualified.  On  the  29th  of  April  following  the  County  Court  made 
an  ex  parte  order  attempting  to  revoke  his  appointment,  and  on  the  13th 
of  May  Hoke  was  appointed  by  the  county  judge  and  took  the  oath  and 
executed  the  bond. 

The  plaintiff's  petition  was  dismissed  below  and  he  appealed  to  thlf 
court. 

Mundy  ^  Parsons,  for  appellant. 

RusseO,  Sf  Helm,  and  Mmr,  Bijwr  Sf  Davie,  for  appellee. 

LiNDSAT,  J.    The  first  and  second  sections  of  an  act  of  the  GenenU 
Assembly,  approved  February  26,  1873,  entitled  ^' An  act  to  authorize 
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the  judge  of  the  Jefferson  County  Court  to  appoint  a  collector  of  back 
taxes  for  the  county  of  Jefferson,"  provide  as  follows  : 

**  1.  That  the  county  judge  of  the  Jefferson  County  Court  be  and  he  ia 
hereby  authorized  to  appoint  a  collector  of  back  taxes  for  the  county  of 
Jefferson,  who  shall  hold  his  office  for  the  term  of  four  years. 

"  2.  That  the  collector  of  back  taxes  so  appointed  shall  be  required  to 
execute  a  covenant  to  and  with  the  Commonwealth  of  Kentucky,  with 
sureties  to  be  approved  by  the  judge  of  the  Jefferson  County  Court,  in 
manner  and  form  as  now  required  of  sheriffs  for  the  collection  of  the 
revenue,  and  subject  to  like  restrictions  and  penalties,  and  renew  the 
same  at  the  February  or  March  term  of  the  Jefferson  County  Court 
annoally." 

The  power  to  appoint  the  collector  of  back  taxes  is  vested  in  the  judge 
of  the  County  Court.  He  is  to  exercise  it  in  his  character  as  judge,  and 
whether  the  appointment  be  made  in  or  out  of  court  it  is  the  act  of  the 
judge,  and  not  of  the  court.  In  order,  therefore,  to  make  a  valid  appoint- 
ment it  is  not  necessary  that  any  memorandum  thereof  shall  be  entered 
upon  the  order-book  of  the  court. 

The  right  of  the  appointee  to  be  inducted  into  office  depends  upon  the 
fact  of  the  appointment,  and  not  upon  his  ability  to  establish  that  fact  by 
the  production  of  an  order  of  court. 

The  act  under  consideration  does  not  prescribe  the  manner  in  which 
the  judge  shall  make  the  appointment,  nor  does  it  direct  that  any  written 
evidence  of  his  action  shall  be  furnished  to  the  person  appointed.  In 
such  a  state  of  case  it  is  only  necessary  that  the  person  claiming  the 
office  shall  show  that  the  officer  having  the  power  to  appoint  has  exercised 
that  power,  and  decided  in  his  favor.  Thitf  decision  must  be  evidenced 
by  some  "  open,  unequivocal  act."  Marhury  v.  Madison^  1  Cranch, 
157. 

This  act,  however,  need  not  be  the  execution  of  a  writing.  The  ap- 
pointment, if  made  in  the  presence  of  the  tribunal  charged  with  the  duty 
of  taking  the  bond  and  administering  the  oath  of  office  to  the  appointee, 
may  be  by  an  oral  announcement  by  the  judge  of  his  determination. 
Saunders  Y.  Owen,  12  Mod.  200;  2  Salk.  467.  In  the  case  cited  the 
statute  authorized  the  appointment  of  a  clerk  of  the  peace.  The  Earl 
of  Winchelsea,  who  had  the  power  to  nominate,  appointed  Philip 
Owen,  and  evidenced  that  fact  by  a  written  instrument.  The  court 
doubted  the  validity  of  the  grant,  whereupon  the  said  Earl  orally  an- 
nounced the  appointment,  and  Owen  w£is  admitted.  Afterward,  in  a 
proceeding  to  oust  him  from  office  by  a  person  claiming  a  subsequent 
appointment,  the  question  as  to  whether  the  parol  nomination  was  suffi* 
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cient  was  raised,  and  the  Court  of  King's  Bench  umanimously  held  that 
it  was. 

The  statute  authorizing  the  appointment  of  a  back-tax  collector  for 
JeEerson  county  provides  that  the  appointment  shall  be  made  by  the 
judge  who  usually  holds  the  court  charged  with  the  duty  of  inducting  the 
appointee  nto  office.  Ordinarily,  therefore,  the  production  of  a  written 
memorial  of  the  appointment  would  be  entirely  useless,  and  there  is 
nothing  in  the  act  from  which  it  can  be  inferred  that  the  legislature  in- 
tended that  the  execution  of  a  writing  of  any  kind  should  be  necessary 
to  complete  the  appointment  and  invest  the  person  appointed  with  the 
right  to  the  office. 

Field  claims  that  he  was  appointed  to  the  office  on  the  3d  day  of 
IVIarch,  1873.  The  evidence  before  us  shows  that  the  county  judge  did 
decide  to  appoint  him,  and  that  he  evidenced  that  decision  by  open  and 
unequivocal  acts  and  by  oral  statements  publicly  made  while  the  County 
Court  was  in  session.  It  shows  that  the  clerk  of  that  court,  with  thu 
knowledge  and  assent  if  not  in  obedience  to  the  directions  of  the  judge, 
administered  to  Field  the  oath  of  office,  and  attested  a  bond  executed  by 
him  in  open  court. 

We  need  not  decide  how  far  the  failure  of  the  judge  to  sign  the  orders 
of  court  entered  of  record  on  the  3d  of  March,  1873,  affects  the  validity 
of  the  qualification  of  Field  as  an  officer.  Such  failure  in  no  wise  affects 
his  right  to  the  office,  as  that  right  springs  from  the  appointment,  and 
not  from  any  proceeding  in  court. 

The  appointment  being  complete  and  perfect,  Field  thereby  acquired 
a  right  to  the  office  for  the  term  of  four  years,  and  he  cannot  be  deprived 
of  that  right  except  for  cause,  and  then  only  in  the  mode  pointed  out 
by  law. 

It  results  therefore  that  the  ex  parte  order  of  April  29th,  by  which 
the  County  Court  attempted  to  revoke  his  appointment,  is  void.  And  as 
there  was  no  vacancy,  existing  on  the  13th  of  May,  1873,  at  which  time 
it  is  claimed  appellant,  C  C.  Hoke,  was  appointed,  and  allowed  to  exe- 
cute bond  and  take  the  oath  of  office,  the  action  of  the  county  judge 
touching  such  alleged  appointment,  as  well  as  that  of  the  County  Court 
permitting  Hoke  to  qualify  as  back-tax  collector,  was  unauthorized,  and 
consequently  invalid  for  any  and  all  purposes. 

Having  no  right  to  the  office,  it  is  clear  that  appellant  could  not  main- 
tain against  Field  an  action  to  prevent  him  from  exercising  it.  Hu 
petition  was  therefore  properly  dismissed. 


Judgment  affirmed^ 
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MoxLET,  appellant,  v.  Ra^gak. 

.   (10  Bush,  156.) 

Exemption  —  agreement  to  waive  invalid. 

At  ocecntory  agreement  by  a  debtor  to  waive  all  benefit  under  exemption  laws  is  agaiiifi% 

public  policy  and  void. 

ACTION  to  recover  property  sold  upon  execution.  The  opinion  states 
the  case. 

Thomas  Turner  and  Wm.  If,  ffoUj  for  appellant. 

Appersan  ^r  Reid,  and  C.  Brook,  for  appellees. 

PuYOR,  J.  The  appellant,  Josiah  Moxley,  being  largely  indebted,  exe- 
cuted a  conveyance  to  Hugh  Britton  in  trust  of  all  his  estate,  consisting 
of  land  and  personalty,  for  the  payment  of  his  debts,  reserving  to  him- 
self by  the  terms  of  the  deed  such  property  only  as  was  by  law  exempt 
from  execution.  The  trustee  proceeded  to  sell  the  property  by  reason  of 
the  trust,  having  first  set  apart  to  the  appellant  such  articles  of  property 
as  were  by  law  exempt  from  sale,  the  latter  being  at  the  time  a  housekeeper 
with  a  family  and  entitled  to  the  exemption.  The  appellee  (Maupin),  a 
creditor  of  the  appellant,  holding  his  note  for  five  hundred  and  thirty- 
three  dollar.*,  upon  which  he  obtained  a  judgment,  had  his  execution 
issued  and  levied  by  the  sheriff  on  this  exempted  property.  The  sheriff 
refusing  to  sell,  he  was  indemnified  by  Maupin  and  required  to  make  the 
sale.  Before  the  sale  took  place  this  action  was  instituted  by  the  appel- 
lant to  recover  the  property. 

The  note  upon  which  the  judgment  was  obtained  is  as  follows  : 

$533.38.  Mt.  Sterling,  Kt.,  Nov,  1,  1871. 

"  One  day  after  date  I  promise  to  pay  to  the  order  of  Daniel  Maupin 
five  hundred  and  thirty-three  dollars,  without  defalcation  or  discount, 
for  value  received,  and  without  any  relief  whatever  from  the  appraise- 
ment, exemption,  or  valuation  laws  of  the  State  of  Kentucky  ;  to  bear 
ten  per  cent  interest  from  this  date. 

(Signed)     Josiah  Moxley." 

Tho  only  question  presented  by  the  record  is,  can  a  debtor  by  the  ex* 
ecution  of  a  note  containing  such  stipulations  waive  the  benefit  of  the 
Kw  exempting  certain  property  from  execution  so  as  to  preclude  hixQ 
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from  afterward  asserting  his  right  to  it.  It  is  well  settled  that  a  debtor 
may  sell  his  personal  property  exempt  from  execution  either  in  pay- 
ment of  a  debt  or  for  any  other  valuable  consideration,  so  as  to  vest  in 
the  purchaser  the  absolute  title,  or  even  to  mortgage  it,  which  is  in  effect 
a  sale,  to  secure  the  payment  of  a  debt. 

There  is  an  essential  difference,  however,  between  an  executed  con 
♦ract,  by  which  the  owner  is  divested  of  title,  and  an  executory  agree- 
ment by  which  the  debtor  merely  promises  that  in  the  future  he  will  not 
take  advantage  of  or  claim  the  beneJits  of  a  particular  statute.  Execu- 
tory agreements  are  generally  enforced,  and  as  much  obligatory  on  par- 
ties as  if  in  fact  executed  ;  but  there  are  exceptions  to  this  general  rule. 
No  one  in  this  State  is  entitled  to  the  benefit  of  the  exemption  laws  but 
a  housekeeper  with  a  family,  and  the  legislature  certainly  intended 
by  the  enactment  of  such  laws  to  provide  more  for  the  dependent  family 
of  the  debtor  than  the  debtor  himself.  Every  honest  man  has  a  desire 
to  fulfill  ^all  his  obligations,  and  such  are  always  willing  to  comply  with 
the  demands  of  a  creditor  by  giving  to  the  latter  any  assurance  he  may 
exact  as  an  evidence  of  his  intention  to  pay  his  debt. 

The  law  in  its  wisdom,  for  the  protection  of  the  poor  and  needy,  has 
said  that  certain  property  shall  not  be  liable  for  debt,  not  so  much  to  re- 
lieve the  debtor  as  to  protect  his  family  against  such  improvident  acts  on 
his  part  as  would  reduce  them  to  want.  Such  is  the  policy  of  the  law ; 
and  this  contract  was  made  not  only  in  disregard  of  this  policy,  but  to 
annul  the  law  itself  so  far  as  it  affected  the  debt  sought  to  be  recovered. 

If  such  a  contract  is  upheld,  the  exemption  law  of  the  State  would  be 
virtually  obsolete,  and  the  destitute  deprived  of  all  claim  they  have  to  its 
beneficent  provisions.  Suppose  one  should  agree  with  his  creditors  that 
he  would  never  take  the  benefit  of  the  bankrupt  law,  or  that,  if  he  failed 
to  pay  a  debt  due  on  a  certain  day,  his  land  should  be  forfeited  and  never 
after  subject  to  redemption ;  can  it  be  pretended  that  such  contracts 
could  be  enforced  ? 

It  is  true  that  authorities  entitled  to  great  consideration,  holding  a 
contrary  doctrine  to  the  views  herein  presented,  are  relied  on  in  this 
case  ;  but  in  our  opinion  the  reasoning  in  those  cases  is  not  sound  in 
j)rinciple  or  in  accordance  with  a  just  and  enlightened  jurisprudence. 
It  is  maintained  in  these  cases  that  the  exemption  of  property  from 
liability  for  debt  being  a  personal  privilege,  the  waiver  of  such  privilege 
]»y  contract  containing  stipulations  that  hold  fast  for  the  creditor  every 
species  of  property  the  debtor  may  thereafter  possess,  which  the  law  has 
exempted,  is  neither  contrary  to  law  nor  forbidden  by  public  policy. 
The  right  to  plead  the  statute  of  limitations  is  a  personal  privilege  ;  but 
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will  it  be  insisted  that  an  agreement  or  promise  never  to  plead  the  statute 
is  binding  ?  If  so,  the  grocer  and  merchant,  and  all  others  engaged  in 
the  business  affairs  of  life,  would  have  only  to  agree  with  those  who 
promise  to  pay,  verbally  or  in  writing,  that  the  statute  of  limitations 
should  never  be  relied  on,  or  the  claim  to  exempted  property  asserted,  ia 
order  to  render  nugatory  these  wholesome  laws,  enacted  for  the  peac-e 
and  welfare  of  society  and  in  accord  with  an  enlightened  public  policy. 
*^  A  contract  fraught  with  such  consequences  to  the  family  of  the  debtor 
is  totally  at  variance  with  public  policy,  and  therefore  void."  Harper  v. 
J^ail,  10  How.  Pr.  283. 

The  stipulations  contained  in  the  note  vested  the  appellee  with  no  right 
to  any  of  the  debtor's  property,  nor  can  its  recitals  work  an  estoppel,  as 
the  one  party  knew,  or  is  presumed  to  have  known,  as  much  of  the  law 
with  reference  to  such  a  contract  as  the  other.  The  agreement  to  waive 
this  right  is  illegal  and  void ;  and,  as  said  by  Denio^  Justice,  in  the 
case  of  KneettU  v.  Newcamb^  *'  the  law  does  not  permit  its  process  to  be 
ofled  to  accomplish  ends  which  its  policy  forbids,  though  the  parties  may 
by  a  prospective  contract  agree  to  such  use."  22  N.  Y.  249  ;  affirming 
S-  C,  31  Barb.  169 ;  Orawford  v.  Lockwood,  9  How.  Pr.  547. 

The  court  below  should  have  told  the  jury  that  this  attempted  waiver 
on  the  part  of  appellant  was  void,  and  having  refused  to  do  so,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  with  directions  to  award 
the  appellant  a  new  trial,  and  for  further  proceedings  consistent  with  this 
opinion. 

Maupin  (the  execution  creditor)  must  pay  the  costs  in  this  court,  as 
the  bond  of  indemnity  protects  the  sheriff. 


Kean  v.  Commonwealth. 

(10Bu8h»190.) 
Criminal  Law — evidence  of  witjiess  on  former  trial  since  deeetued, 

CpoD  the  trial  of  an  indictment  the  written  statement  in  a  bill  of  exceptions  of  thi 
testimony  of  a  witness  on  a  former  trial  of  the  same  case  was  admitted  in  evidenct 
a^inst  the  accused.  Held  error,  the  prisoner  having  a  right  under  the  oonstitation  te 
meet  tlie  witnesses  face  to  face. 


1 


NDICTMENT  for  murder.     The  opinion  states  the  case. 
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S.  M.  Bernard,  White  S^  Bunch,  for  appellant. 
John  Rodman^  Attomey-Greneral,  for  appellee. 

Prtor,  J.  The  appellant,  Henry  Eean,  was  indicted  in  the  Jefferson 
Circuit  Court,  charged  with  murdering  one  Avery.  He  has  been  twice 
tried  and  found  guilty  as  charged,  and  the  case  is  in  this  court  the 
second  time  for  revision.  A  witness  by  the  name  of  Maddox,  who 
testified  on  the  first  trial,  died  before  the  second  trial  took  place.  His 
evidence  was  embodied  in  a  bill  of  exceptions  prepared  in  the  court  below 
and  considered  in  this  court  on  the  first  appeal.  On  the  second  trial  of 
the  case,  the  one  now  being  considered,  the  statements  purporting  to 
have  been  made  by  Maddox  as  contained  in  the  bill  of  evidence  were 
permitted,  against  the  objections  of  the  accused,  to  be  read  as  evidence  to 
the  jury.  It  is  now  urged  by  appellant's  counsel  that  the  admission  of 
this  testimony  was  in  violation  of  the  twelfth  section  of  the  bill  of  rights, 
which  provides  that  in  all  criminal  prosecutions  the  accused  hath  the 
right  to  meet  the  witnesses  face  to  face.  The  conviction  of  the  accused  in 
both  instances  was  upon  circumstantial  testimony  alone,  and  the  learned 
judge  selected  to  try  the  case  in  the  court  below,  in  overruling  the 
motion  for  a  new  trial,  delivered  an  able  though  not  convincing  argument 
in  favor  of  the  competency  of  the  testimony  admitted.  Many  authorities 
are  referred  to  in  behalf  of  the  State  susUiining  the  right  of  the  Conunon- 
wealth  to  prove  by  other  witnesses  the  statements  of  a  deceased  witness 
made  under  oath,  in  the  same  case  and  upon  the  same  issue  between  the 
same  parties.  In  this  case  Maddox  had  been  once  examined  als  a  witness, 
and  the  whole  current  of  authority  is  that  in  such  a  case  those  who  were 
present  and  heard  the  statements  of  the  deceased  witness  may  testify  as  to 
what  these  statements  were,  if  the  witnesses  so  called  are  able  to  give  the 
substance  of  all  that  was  said  by  the  dead  witness  when  the  latter  testified. 
The  requirement  that  the  accused  shall  have  the  right  to  meet  the  wit- 
.nesses  face  to  face  is  thus  complied  with,  and  no  constitutional  right 
violated. 

The  question  in  this  case  is  not  whether  the  statements  of  a  deceased 
witness  on  a  former  trial  were  competent,  for  this  must  be  conceded,  but 
has  the  accused  been  deprived  of  a  constitutional  right  in  permitting  a 
written  statement  of  what  the  deceased  witness  said  to  go  to  the  jury 
We  think  he  has,  and  that  a  witness  or  witnesses  should  have  been  called 
to  prove  these  statements  without  reference  to  what  was  contained  in 
the  bill  of  evidence.  The  evidence  in  a  bill  of  exceptions  may  be  read 
(when  the  witness  is  dead)  in  a  dvil  action  where  a  retrial  has  been 
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ordered,  but  we  have  found  no  case  where  such  testimony  has  been 
allowed  in  a  criminal  prosecution.  The  testimony  of  what  a  deceased 
witness  stated  is  competent  in  either  a  civil  action  or  criminal  prosecu- 
tion, but  the  mode  of  proving  it  is  different.  In  a  civil  case  either  mode 
may  be  adopted,  but  in  a  criminal  prosecution  the  statements  must  be 
proved  by  living  witnesses  who  8i)eak  from  their  own  recollection  of 
what  the  deceased  witness  said.  Tliese  witnesses  are  before  the  accused 
aui  the  jury.  The  accused  has  the  ngnt  to  cross-examine  and  to  know  or 
ascertain  from  the  witness  that  he  is  detailing  in  substance  all  that  was 
spoken  by  the  deceased  witness  ;  without  this  he  is  deprived  of  any  oral 
examination,  or  of  even  knowing  who  is  to  testify  against  him.  It  is  the 
presence  of  the  witness  that  this  provision  of  the  bill  of  rights  entitles  the 
accused  to  have.  The  competency  of  the  testimony  when  offered  is  with  the 
court,  but  the  right  of  the  accused  to  see  or  confront  the  witness  is  an  in- 
dispensable requirement. 

In  this  case  the  evidence  of  the  deceased  witness  was  reduced  to  writ- 
ing by  one  of  the  counsel  for  the  accused  from  notes  of  the  testimony 
taken  by  the  judge  presiding  at  the  first  trial.  It  is  shown  by  this  at- 
torney that  these  notes  were  inaccurate.  The  judge  is  not  called  on  to 
testify,  or  the  right  to  cross-examine  allowed  in  order  that  the  accused 
may  know  how  much  of  the  testimony  was  omitted,  or  whether  the  at- 
torney had  embodied  in  the  bill  of  evidence  the  substance  of  all  the  wit- 
nea^  stated. 

In  this  case  others  seem  to  have  been  charged  with  the  commission  of 
the  crime  in  connection  with  the  accused.  His  associations  with  these 
parties  as  to  time,  place,  etc.,  as  well  as  many  other  circumstances,  are 
necessary  to  be  shown  by  the  Commonwealth  in  order  to  make  an  un- 
broken chain  of  testimony  against  the  accused.  A  fact  or  circumstance 
proven  on  the  first  trial,  and  then  regarded  as  immaterial  by  the  court 
and  counsel,  might  become  of  vast  importance  to  the  accused  on  the 
second  trial,  and  therefore  the  necessity  of  having  the  witness  before  the 
jury  in  order  that  the  accused  may  cross-examine. 

Section  365  of  the  Code  provides  "  that  in  making  an  exception  only 
80  much  of  the  evidence  shall  be  given  as  is  necessary  to  explain  it,  and 
no  more."  This  court  has  no  power  to  reverse  a  judgment  of  conviction 
in  a  criminal  case  for  the  reason  that  the  evidence  does  not  authorize  it. 
If  there  is  any  proof  conducing  to  show  the  prisoner's  guilt,  the  jud£^- 
ment  must  be  sustained  in  this  court,  unless  there  has  been  some  error 
of  law  to  the  prejudice  of  the  accused  committed  during  the  progress  of 
the  trial,  and  for  which  this  court,  by  the  provisions  of  the  Code,  has  the 
power  to  reverse.  The  court  below  therefore  in  making  out  a  bill  of 
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evidence  in  a  criminal  case  only  gives  so  much  of  it  as  will  enable  this 
court  to  determine  the  questions  of  law  arising  on  the  facts,  and  would 
necessarily  omit  many  circumstances  or  facts  that  were  or  might  be  :>f 
importance  to  the  accused  before  a  jury,  and  of  but  little  consequence  in 
this  court. 

The  evidence  iu  the  case  was  taken  down  on  the  last  trial,  and  ad  1» 
nearly  one  thousand  pages  to  the  record,  and  it  might  well  happen  that 
the  substance  of  all  that  was  said  by  this  witness  was  not  contained  in 
the  bill  of  evidence.  It  is  a  constant  occurrence  for  counsel  on  opposite 
sides  to  disagree  as  to  what  a  witness  has  sworn  to,  both  recollecting 
with  equal  clearness,  and  the  court  determining  the  issue  between  them 
more  with  the  view  of  having  the  legal  questions  arising  presented  prop- 
erly to  this  court  than  to  get  the  substance  of  all  the  witness  said. 
Even  those  who  are  present  and  favorably  inclined  to  one  party  are  very 
apt  to  make  the  language  used  by  the  witness  conform  to  their  own 
wishes,  and  hence  the  absolute  necessity  of  giving  to  the  accused,  when 
his  life  or  liberty  is  involved  in  the  issue,  the  right  of  cross-examination. 
This  right  of  the  accused  to  confront  the  witness  testifying  against  him  is 
declared  in  both  the  Federal  and  State  constitutions,  and  doubtless  in  the 
constitution  of  every  State  in  the  Union.  A  right  indispensable  to  the 
citizen  when  his  life  or  liberty  is  involved,  and  the  admission  of  this 
silent  witness  is,  in  our  opinion,  in  plain  violation  of  the  twelfth  section 
of  the  bill  of  rights.  5  Ohio,  354 ;  10  Hum.  486 ;  WaUton  v.  The 
Commonwealth^  16  B.  Monr.  15. 

It  is  maintained  by  counsel  for  the  State  that  the  evidence,  conceding 
it  to  be  incompetent,  did  not  prejudice  the  rights  of  the  accused.  The 
persistency  of  counsel  for  the  State  in  the  court  below  in  having  it  before 
the  jury,  as  well  as  the  importance  attached  to  the  question  by  the  judge 
presiding  at  the  trial,  is  sufficient  evidence  of  its  importance  without 
analyzing  the  testimony  to  show  it.  It  is  also  insisted  that  as  the  admis- 
sion of  incompetent  testimony  was  not  made  a  ground  for -a  new  trial  in 
the  court  below,  this  court  has  no  jurisdiction  over  the  question.  This 
question  has  heretofore  been  decided  in  the  case  of  Johnson  v.  The  Com- 
monwealth^  9  Bush,  224. 

The  instructions  given  contain,  in  substance,  the  law  of  the  case.  In- 
struction No.  4  is  rather  an  argument  upon  the  effect  of  a  confession  than 
an  instruction  to  the  jury :  as  an  abstract  proposition  of  law  it  car  not  be 
questioned,  but  in  its  application  to  the  facts  of  a  case  we  doubt  whether 
a  jury  should  be  told  that  a  confession  voluntarily  made  was  among  the 
most  effectual  proofs  in  the  case.  The  confession  had  been  permitted  to 
go  to  the  jury,  and  they  should  have  been  left  to  consider  it  iu  connectio» 
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with  the  other  testimony  in  the  case.  The  caution  given  juries  in  receiv- 
ing proof  of  verbal  confession  has  always  been  held  propei  oy  reason  of 
the  humane  and  merciful  considerations  to  which  tiie  accused  is  always 
entitled  when  on  trial  upon  an  issue  involving  his  liberty  or  life. 

No  reversal  would  have  been  had,  however,  by  reason  of  this  instru«j- 
tion,  as  we  are  well  satisfied  the  substantial  rights  of  the  accused  weie 
not  affected  by  it.  The  other  objections  made  to  the  rulings  of  the  court 
are  not  available,  even  if  such  rulings  were  erroneous,  as  they  are  ques-> 
tions  over  which  this  court  has  no  revisory  power. 

It  is  proper  to  suggest  that  in  impeaching  the  character  of  a  witness, 
by  showing  that  he  is  not  entitled  to  credit  on  oath,  proof  that  his  family 
or  associates  are  in  bad  repute  is  clearly  incompetent  It  is  the  general 
character  of  the  witness  assailed  that  is  in  issue,  and  not  that  of  his 
family. 

We  have  examined  this  large  record  carefully,  and  refrain  from  ex- 
pressing, as  we  have  no  right  to  do  so,  an  opinion  as  to  the  guilt  or  inno^ 
oence  of  Henry  Kean  ;  but  whatever  his  condition  in  life  may  be,  or  the 
circumstances  surrounding  him,  he  is  entitled  to  a  fair  and  impartial  trial 
and  the  maintenance  of  his  constitutional  rights. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded  with 
directions  to  award  to  the  appellant  a  new  trial  and  for  further  proceedings 
consistent  with  this  opinion. 


Elizabeth,  Lbxinoton  and  Big  Sandt  Railroad  Co  y.  Combs. 

(10  Bush,  382.) 

Railroad  —  location  of,  vpon  street  —  damages  to  adjaceM  property  —  rvXe  as  to-^ 

measure  of. 

Die  use  of  a  street  as  a  site  for  a  railroad  track  docs  not  give  a  right  of  action  to  the 

(nvuen*  of  adjacent  lots,  onleBS  it  materially  hinders  the  orduiary  use  of  the  street ; 

but  when  such'  use  does  unreasonably  abridge  the  right  of  lot  owners  to  use  the 

»itreet  ati  a  means  of  ingress  and  egress  an  action  for  damages  will  lie  against  the 

railroad  company. 
U'here  the  liounes  adjacent  to  a  street  used  a«  the  site  of  a  railroad  track  are  damaged  by 

having  smoke,  soot  or  fire  from  [Missing  engines  thrown  or  blown  into  or  against  them 

the  owners  thereof  have  an  action  therefor. 
I  'le  measure  of  damage  to  adjacent  property  caused  by  the  use  of  a  street  as  the  site  fox 

H  rnilrood  is  the  diminution  of  the  value  of  the  property  :  and  the  recovery  may  in- 

elude  prospective  as  well  as  past  damages. 
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ACTION  lor  damages.  The  following  facts  were  stated  by  the  court. 
The  appellee  being  the  owner  of  a  lot  of  ground  in  the  city  of  Lex- 
ington, extending  from  Main  street  back  to  the  center  of  a  small  creek 
•called  "  Town  Fork,"  granted  a  part  of  his  lot  next  to  the  creek  to  the  city, 
anc  the  mayor  and  council  proceeded,  pursuant  to  the  grant,  to  lay  out 
anc  construct  thereon  a  street  called  Water  street,  which  has  been  kept 
open  and  used  as  a  common  highway  of  said  city  since  about  the  year 
1833. 

Continuing  to  own  and  occupy  the  ground  between  Main  and  Watei 
streets,  the  appellee  in  18G8  erected  four  double  tenement-houses,  fronting 
on  Water  street  and  extending  nearly  to  the  line  of  the  street,  which  he 
rented  for  between  eight  and  nine  hundred  dollars  per  annum. 

In  1869  the  General  Assembly  passed  an  act  incorporating  the  Eliza- 
bethtown,  Lexington  and  Big  Sandy  Railroad  Company,  with  authority  to 
construct  a  railroad  from  Elizabethtown  through  Lexington  to  a  point  on 
the  Big  Sandy  river  near  its  mouth  ;  and  in  December,  1871,  the  mayor 
and  council  of  Lexington  granted  to  the  railroad  company  the  right  to 
construct  its  road  over  Wa'er  street  in  front  of  the  tenement^houses  of 
appellee.  The  road  having  been  built  and  put  in  operation,  this  action 
was  brought  by  appellee  to  recover  damages  for  injury  thereby  done  to 
his  property. 

Assuming  that  he  was  still  the  owner  of  the  ground  occupied  by  the 
street  to  the  extent  of  his  abutting  lot  subject  only  to  the  use  of  the 
street  for  ordinary  purposes,  appellee  alleged  that  appellant  had  unlaw- 
fully  and  without  his  consent  entered  upon  his  laud  and  constructed  its 
road  over  it,  without  making  any  compensation  therefor ;  that  by  the 
construction  and  operation  of  the  road,  the  street,  which  was  the  only  way 
of  ingress  to  and  egress  from  his  lot  and  houses,  had  been  entirely  or 
nearly  entirely  obstructed,  so  as  to  prevent  him  and  his  tenants  from  hav- 
ing the  proper  use  and  enjoyment  of  the  street.  He  also  alleged  that  the 
value  of  his  lot  and  houses  had  been  greatly  depreciated  by  the  obstruc- 
tion of  the  street,  by  the  close  proximity  of  the  road,  and  by  the  noise, 
soot,  smoke,  and  blowing  of  whistles  and  steam  by  passing  locomotives 
and  trains,  and  by  the  danger  of  fire  being  communicated  therefrom  to 
his  houses. 

The  appellant  admitted  that  it  had  constructed  and  was  operating  ita 
road  along  the  street,  and  claimed  the  right  to  do  so  under  its  charter  and 
the  grant  from  the  city  ;  and  alleging  that  it  had  used  all  proper  care 
and  skill  in  constructing  and  operating  its  road  to  avoid  injury  to  the  ad- 
jacent property,  denied  its  liability  for  any  damage  resulting  from  the 
use  of  the  street  or  the  proximity  of  its  road  to  property  a.ong  the  line 
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It  also  put  in  issue  the  appellee's  title  to  the  street  and  adjacent  lot  and 
houses. 

There  was  evidence  at  the  trial  tending  to  establish  the  following 
oiaterial  facts :  that  a  stone  wall  had  been  erected  along  the  margin  of 
'*  Town  Fork,"  and  that  the  street  lies  between  that  wall  and  the  line  of 
appellee's  lot,  and  is  about  twenty-three  feet  six  inches  wide ;  that  the 
railroad  is  constructed  so  that  the  inner  rail  next  to  the  lot  is  only  five 
feet  nine  inches  from  his  line,  and  that  when  a  train  is  passing  there  is 
only  three  feet  seven  inches  between  the  sides  of  the  cars  and  the  line, 
and  that  it  is  about  fifteen  feet  from  the  inner  rail  to  the  wall  of  the 
houses,  which  would  leave  twelve  feet  ten  inches  between  the  walls  of 
the  houses  and  the  walls  of  the  cars  of  a  passing  train.  These  measure- 
ments of  distances  from  the  track  and  passing  cars  to  appellee's  line  are 
based  on  the  assumption  that  his  line  extends  to  the  outer  edge  of  the 
sidewalk,  which  is  six  feet  wide ;  so  that  if  his  line  does  not  extend 
further  than  the  inner  edge  of  the  sidewalk,  the  distance  from  the  rail  to 
his  line  is  eleven  feet  nine  inches,  and  from  the  walls  of  passing  cars  to 
the  line  is  nine  feet  seven  inches.  The  width  of  the  railroad  track  is  not 
shown,  but  if  it  be  assumed  to  be  four  feet  eight  inches,  as  stated  in 
argument,  the  cars  being  nine  feet  wide,  as  the  evidence  shows,  it  is  only 
leu  feet  eleven  inches  from  the  outside  walls  of  passing  cars  to  the  stone 
wall  next  to  the  creek. 

There  is  a  street  on  the  opposite  side  of  "  Town  Fork "  nmnint^ 
(larallel  with  it,  and  which  may  be  reached  from  Water  street  by  meani- 
(il  alleys  running  perpendicularly  to  Water  street  on  each  side  of  ap 
|iellee's  lot,  and  on  each  of  which  there  is  a  bridge  over  the  creek.  These 
alleys  enable  appellee  to  get  along  either  side  of  his  lot,  which  is  about 
one  hundred  and  forty  feet  wide ;  and  besides  these  and  Water  strt'H 
he  has  no  way  by  which  he  can  reach  that  part  of  his  lots  on  which  tht 
tenement'houses  stand. 

The  track  superstructure  is  sunk  to  the  level  of  the  street,  except  th< 
iron  rails,  which  rise  three  or  four  inches  above  the  surface.  Wheel«'<l 
vehicles  drawn  by  horses  cannot  pass  or  stand  in  Water  street  at  aii\ 
fioint  in  front  of  appellee's  lot  when  a  train  is  passing,  but  may  convt'u 
iently  pass  at  all  other  times  by  running  the  wheels  on  one  side  between 
the  rails  of  the  railroad  track.  The  top  of  the  smoke-stack  of  a  passing 
locomotive  is  about  on  a  level  with  the  second-story  windows,  and  smokt 
iitid  tire  from  the  engine  are  sometimes  blown  against  the  houses  and  in 
it  the  windows,  and  such  is  the  apprehended  danger  from  fire  that  respon 
)\ble  companies  refuse  to  insure  the  houses. 

The  evideacewas  conflicting  as  to  whether  the  vendible  or  rental  valut 
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of  the  property  had  been  depreciated  by  the  construction  and  use  of  the 
road.  The  construction  and  use  of  the  road  have  been  skillful  and  care- 
ful, and  no  unnecessary  injury  has  been  done,  and  no  injury  of  any  kind 
was  shown,  except  such  as  results  from  the  nature  of  the  use  made  of  the 
street  and  the  proximity  of  the  road  to  the  sidewalk  and  to  the  property 
of  the  appellee. 

Verdict  and  judgment  having  been  rendered  for  appellee,  and  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  the  case  has  been 
brought  here  for  revision. 

Breckinridge  4*  Bucknery  for  appellant. 

Leslie  Combs  and  D,  J:  Falconer,  for  appellee. 

CoFER,  J.  [after  stating  the  facts  and  deciding  some  unimportant  pre- 
liminary questions.]  The  main  question  in  the  case  arises  out  of  the  re- 
fusal of  the  court  to  give  the  following  instruction  asked  by  the  appellant, 
viz. :  "  Mere  inconvenience  of  egress  and  ingress  is  not  such  an  obstnio- 
tion  as  the  jury  can  give  damages  for,  and  if  they  believe  the  defendant's 
road-bed  is  on  a  grade  level  with  the  street,  and  that  the  obstruction  is  of 
no  greater  or  more  dangerous  character  by  the  construction  and  operation 
of  said  road  than  is  usual  and  ordinary  in  the  construction  and  operation 
of  railroads,  then  the  plaintiff  is  not  entitled  to  any  recovery  therefor.* 

This  instruction  was  asked,  and  its  correctness  is  sought  to  be  maiu- 
tainetl,  on  the  idea  that  having  authority  both  from  the  General  Assembly 
and  the  mayor  and  council  of  the  city  to  construct  the  road  along  the 
street,  the  appellant  is  not  liable  for  any  injury  resulting  therefrom  not 
caused  by  its  negligence,  carelessness,  or  improper  manner  of  building  or 
operating  the  road.  That  there  is  a  large  class  of  cases  in  which  no  re- 
covery can  be  had  for  injuries  to  adjacent  property  from  the  construction 
of  public  improvements  on  the  streets  of  towns  and  cities  is  a  doctrine 
well  established,  not  only  in  this  State,  but  elsewhere.  Keasy  v.  Louis- 
ville, 4  Dana,  154 ;  Lexington  4*  Ohio  B,  B,  Co.  v.  Applegate,  8  id.  294 ; 
LoidsmHe  4*  Fnvikfort  B.  B.  v.  Brown,  17  B.  Monr.  772 ;  Newport  3^ 
Cincinnati  Bridge  Co,  v.  Foote,  9  Bush,  264 ;  Chapman  v.  Albany  4* 
Srhenectadg  B.  B.  Co.,  10  Barb.  360. 

These  cases  all  proceed  upon  the  ground  that  the  legislature  may  law- 
fully grant  to  corporations  created  for  the  benefit  of  the  public  the  right 
to  use  the  streets  of  towns  or  cities,  because  such  use  is  not  incompatible 
with  the  purposes  for  which  streets  are  established,  and  that  owners  of 
lors  abutting  on  streets  hold  them  subject  to  the  paramount  right  of  tne 
pxiblic  to  use  the  streets  for  any  purpose  not  inconsistent  with  the  jses 
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for  which  they  were  dedicated.  But  it  is  equally  well  settled,  both  here 
and  elsewhere,  that  the  owners  of  lots  "  have  a  peculiar  interest  in  the 
adjacent  street  which  neither  the  local  nor  general  public  can  pretend  to 
claim  —  a  private  right  in  the  nature  of  an  incorporeal  hereditament  le- 
gally attached  to  their  contiguous  ground  —  an  incidental  title  to  certain 
facilities  and  franchises  assured  to  them  by  contract  and  by  law,"  and 
which  are  as  inviolable  as  the  property  in  the  lots  themselves.  8  Dana, 
294 ;  Haynes  v.  Thomas,  7  Ind.  38  :  Rowan  v.  Portland,  8  B.  Monr.  232 ; 
Ztf  Clercq  v.  GaUipoUsy  7  Ohio,  217  ;  Oindnnaii  v.  White,  6  Peters,  431. 

And  in  view  of  this  private  right  of  lot-owners  in  the  adjacent  street 
this  court  has  said,  in  discussing  the  subject  of  the  conflicting  rights  of 
lot-owners  and  railroad  companies  operating  their  roads  on  the  streets  by 
legislative  authority,  that  if  it  should  appear  that  such  use  was  being  made 
of  a  street  as  "  encroaches  on  any  private  right,  or  obstructs  the  reason^ 
aide  use  and  enjoyment  of  the  street  by  any  person  who  has  an  equal 
right  to  use  it,  we  shall  be  ready  to  enjoin  all  such  wrongful  appropriation 
of  the  highway."     Lexington,  etc,  R,  R,  Co.  v.  ApplegcUe,  8  Dana,  310. 

It  being  conceded  that  the  owners  of  adjacent  lots  have  a  peculiar  pri- 
vate right  in  the  street  which  is  appurtenant  to  their  lots,  and  is  as  much 
prop**rty  as  the  lots  themselves,  we  cannot  escape  the  conclusion  that  there 
may  be  such  an  appropriation  of  the  street  as  will  give  the  lot-owner  a 
private  right  of  action  against  those  who  so  appropriate  it  as  to  exclude 
him  from  its  reasonable  use,  although  such  appropriation  may  be  express- 
ly authorized  by  the  terms  of  legislative  and  municipal  grants.  The 
private  right  of  the  lot-owner  in  the  adjacent  street  being  conceded  to  be 
property,  such  appropriation  or  obstruction  of  the  street  as  deprives  him 
of  its  reasonable  use  deprives  him  to  that  extent  of  his  property,  and  no 
reason  is  perceived  why  this  species  of  property  can  be  taken  without 
just  compensation  rather  than  any  other. 

It  was  said  by  this  court  in  Louisville  v.  Louisville  Rolling  Mill  Com* 
pony,  3  Bush,  416,  that  "'  private  property  is  too  sacred  and  the  rights 
of  citizens  are  too  well  guarded  under  our  constitutional  form  of  govern- 
ment to  be  sacrificed  at  the  public  behests  without  compensation." 

While  we  mean  to  adhere  to  the  doctrine  heretofore  recognized,  that 
the  use  of  a  street  as  a  site  for  a  railroad  track  does  not  give  a  right  oi 
action  to  owners  of  adjacent  lots,  unless  it  materially  hinders  the  ordinary 
use  of  the  street,  we  feel  compelled  to  decide,  in  consonance  with  un« 
mistakable  intimations  in  nearly  or  quite  all  the  cases  recognizing  thii 
doctrine,  that  when  such  use  of  the  street  does  unreasonably  abridge  the 
right  of  lot-owners  to  use  the  street  as  a  means  of  ingress  and  egress,  an 
action  will  lie  against  the  person  or  corporation  guilty  of  usurping  such 
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unreasonable  and  exclusive  use  of  streets  for  the  recovery  of  such  imme- 
diate and  direct  damages  as  the  owner  may  sustain. 

The  case  of  Hooker  v.  The  New  Haven  4*  Northampton  Caned  Oom» 
pitny,  14  Conn.  151,  is  an  authority  in  point.  In  that  case  the  company 
constmcted  its  canal  under  the  direction  of  commissioners  designated  by 
tLe  legislature,  and  as  they  directed.  Water  from  waste-weirs  made  to 
protect  the  canal  from  injury  by  floods  ran  over  the  lands  of  intervening 
proprietors  on  to  the  land  of  the  plaintiff  and  injured  it.  He  sued  the 
comi)any,  and  defense  was  made  on  the  ground  that  the  canal  having 
been  authorized  by  law,  and  constructed  according  to  the  directions  of 
those  who  were  appointed  by  the  legislature  for  that  purpose,  the  defend- 
ant was  not  responsible  in  damages.  But  the  court  after  an  elaborate 
and  able  review  of  the  cases  held  otherwise,  saying  it  was  not  to  be  in- 
tended from  any  thing  in  the  charter  that  the  General  Assem^bly  meant 
to  give  power  to  the  company  to  take  away  or  essentially  impair  the 
rights  of  others  for  which  they  had  made  no  compensation. 

In  Stevens  v.  Proprietors  of  the  Middlesex  Canal,  12  Mass.  466,  468, 
the  court  said,  ^^  If  the  legislature  should  for  public  advantage  and  con- 
venience authorize  any  improvement,  the  execution  of  which  would  re- 
quire or  produce  the  destruction  or  diminution  of  private  property,  with- 
out affording  at  the  same  time  means  of  relief  and  indemnification,  the 
owner  of  the  property  destroyed  or  injured  would  undoubtedly  have  his 
action  at  the  common  law.^' 

The  same  principle  was  recognized  by  Chancellor  Kent  in  Ganhier  v. 
77ie  Village  of  Newhyrgh,  2  Johns.  Ch.  1 66,  and  by  the  Supreme  Court 
of  Indiana  in  EvansviUe  Sf  CrawfordsmUe  Railroad  Co,  v.  Dich^  9  Ind. 
433. 

As  before  remarked,  the  cases  heretofore  decided  by  this  court  be^^ring 
upon  the  question  of  the  rights  of  lot-owners  to  use,  and  of  railroad  com- 
panies to  occupy  streets  as  sites  for  their  roads  under  legislative  and  mu- 
nicipal grants  are  made  to  turn  on  the  fact  that,  notwithstanding  the  use 
of  the  streets  by  the  railroad  companies,  there  was  in  each  case  not  only 
ample  room  for  vehicles  on  either  side  of  the  railroad  track  iut  for  their 
passage  in  opposite  directions. 

In  Lexington  ^  Ohio  Railroad  Company  v.  Applegate,  etc.,  8  Dana, 
302,  Chief  Justice  Robertson  said,  "  It  must  be  an  extreme  and  anoma- 
lous case  in  which  an  improved  mode  of  transportation  which  not  only 
facilitates  passage  but  promotes  trade  and  commerce  in  the  city  of  Louis- 
ville could  be  deemed  nevertheless  a  nuisance.  It  should  never  be  90 
considered  unless  in  its  operations  it  unreasonably  circumscribes  and  ex- 
cludes the  rightful  use  or  enjoyment  of  Main  street  by  others  who  have 
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an  eqaal  right  to  use  and  enjoy  it."  Again  he  says,  "  Such  a  use  of  the 
itreet  by  the  railroad  company  as  did  not  necessarily  disturb  others  in  the 
use  of  It  could  not  be  considered  a  wrong,**  plainly  implying  that  if  such 
use  did  necessarily  disturb  others  in  the  use  of  the  street,  it  would  be  con* 
sidered  wrongful. 

In  Louisville  Sf  Frankfort  Railroad  Company  v.  Brown,  1 7  B.  Monr. 
772,  the  fact  that  the  street  ever  since  the  erection  of  the  wall  on  which 
appellant's  road-track  was  laid  had  been  well  graded  on  either  side,  and 
vehicles  could  pass  and  repass  on  either  side  without  inconvenience,  was 
made  prominent  in  the  opinion,  showing  that  the  court  attached  great 
importance  to  it  as  affecting  the  right  of  recovery. 

In  Newport  Sf  Cincinnati  Bridge  Co.  v.  Foote,  9  Bush,  264,  it  is 
eaid,  "  The  passage  on  each  side  of  the  approach  to  the  bridge  is  of  suffi- 
cient width  for  all  the  ordinary  purposes  of  travel.'* 

In  Cosby  v.  Owenshoro  S^  RtLSseUville  Railroad  Company^  10  Bush, 
288,  it  was  said  the  right  to  grant  the  use  of  streets  to  such  public  uses 
as  are  promotive  of  commerce  and  business  for  the  general  good  of  the 
town  or  city  is  limited  only  to  the  extent  that  it  must  not  deprive  the 
persons  living  on  the  street  of  its  reasonable  use  as  a  passway  for  foot- 
passengers,  horsemen,  and  the  vehicles  in  ordinary  and  general  use.  The 
right  to  such  a  use  in  the  street  is  property  of  which  the  owner  cannot 
be  deprived  without  compensation. 

In  this  case  the  lot-owners  as  well  as  the  general  public  are  practically 
excluded  from  that  part  of  the  street  in  front  of  appellee's  lot ;  for  al- 
though trains  only  pass  occasionally  through  the  day  and  night,  yet  when 
they  do  come  all  other  use  of  that  part  of  the  street  is  excluded,  both 
from  the  character  of  railroad  carriages  and  their  inability  to  yield  or  give 
way  to  other  vehicles  when  meeting  or  passing  them. 

The  appellf^e  can  only  reach  the  front  of  his  lot  on  Water  street  with 
any  kind  of  vehicle  by  choosing  a  time  when  no  train  is  in  the  street, 
and  must  get  out  again  before  one  arrives  ;  and  as  he  can  never  tell  with 
certainty  when  this  will  be,  it  is  impossible  to  escape  the  conviction  that 
his  use  of  the  street  and  enjoyment  of  that  right  in  it  which  is  appurte- 
nant to  his  lot,  is  practically  destroyed ;  and  to  deny  him  aright  of  action 
against  appellant  would  be  a  practical  repudiation  of  that  fundamental 
maxim  of  a  free  government  which  requires  that  the  right  to  private 
property  should  be  held  sacred. 

We  therefore  adjudge  that  if  appellant's  road  has  been  so  located  as 

to  deprive  appellee  of  the  means  of  ingress  and  egress  to  and  from  his 

lot  on  Water  street  with  ordinary  vehicles  on  either  side  of  its  road 

when  its  trains  are  passing  or  standing  on  the  street  in  front  of  his  lot,  he 
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is  entitled  to  recover  such  damages  as  he  has  thereby  sustained ;  and  if 
his  houses  are  damaged  by  having  smoke,  soot,  or  fire  from  passing 
engines  thrown  or  blown  into  or  against  them,  he  is  entitled  to  recover 
for  this  also.  The  diminution  of  the  value  of  the  adjacent  property 
oct^asioned  by  these  circumstances  will  be  the  measure  of  his  right  of 
recovery. 

We  have  heretofore  held  in  actions  for  injury  to  real  estate  by  tres- 
passers that  the  plaintiff  can  only  recover  compensation  for  the  injury 
done  up  to  the  commencement  of  the  action ;  but  that  was  in  cases  of 
injuries  not  continuing  and  permanent  in  their  character.  The  injury 
in  this  case,  if  any,  is  permanent  and  enduring,  and  no  reason  is  per- 
ceived why  a  single  recovery  may  not  be  had  for  the  whole  injury  to  re- 
sult from  the  acts  complained  of. 

The  instructions  given  by  the  court  are  in  the  main  correct  as  abstract 
propositions  of  law ;  but  were  erroneous  and  misleading,  because  they 
did  not  define  to  the  jury  what  private  right  the  appellee  had  in  the  street, 
or  what  would  be  an  invasion  of  such  rights,  but  left  them  to  form  their 
own  opinions  as  to  both.  Nor  did  the  court  tell  the  jury  what  uses  were 
and  what  were  not  incompatible  with  the  purposes  for  which  the  street 
was  established.  The  second  instruction  given  for  the  appellee  is  also 
objectionable,  because  it  couples  the  appellee's  tenants  with  him.  and 
allows  damages  to  be  given  against  appellant  for  inconveniences  suffered 
by  them. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial  upon  principles  not  inconsistent  with  this  opinion. 


Whitesides  v.  Northern  Bank  op  Kentucky. 

(10  Bush,  501.) 

Alteration  of  bUl  of  exchange. 

Wliere  the  holder  of  a  bill  of  exehan^  alters  the  acceptance  thereof  by  the  addition  of  a 
place  of  payment,  the  instrument  is  avoided  ae  to  all  the  parties  to  it  not  conaentLog 
to  the  alteration. 

4  CTION  on  a  bill  of  exchange.     The  opinion  states  the  case. 

G.  W,  Whttestdesy  for  appellant. 

D»  C.  Walker  and  Robert  Bodes,  for  appellee. 
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Lindsay,  J.     This  action  is  founded  upon  t!ie  following  instrument : 
«  $1,569. 
Office  of  Collier,  Taylor  &  Co.,  Franklin,  Ky.,  June  10,  1873. 

"  Thirty  days  after  date  pay  to  the  order  of  J.  W.  Whitesides  fifteen 

hundred  and  sixty -nine  dollars,  and  charge  to  account. 

Yours  respectfully, 

C.  P.  TAYLoa. 
To  Collier,  Taylor  &  Co.,  Franklin,  Ky.'' 

Across  the  face  of  the  paper  is  written : 

^  Accepted,  payable  at  First  National  Bank  of  Franklin,  Ky. 

Collier,  Taylor  &  Co." 

The  bill  was  indorsed  by  Whitesides  to  the  Northern  Bank  of  Ken- 
tucky. After  non-payment  and  protest  said  bank  sued  all  the  parties 
thereto.  Whitesides,  the  indorser,  answered.  A  demurrer  was  sustained 
to  his  answer,  and  as  he  failed  to  plead  further,  judgment  was  rendered 
against  him,  and  he  has  appealed  to  this  court,  insisting  that  his  answer 
presented  a  valid  defense  to  the  action. 

He  avers  that  after  he  had  indorsed  the  bill,  and  after  it  had  been  ac- 
cepted by  Collier,  Taylor  &  Co.,  and  had  been  delivered  to  the  appellee  and 
the  contract  thereby  completed,  the  bank  caused  to  be  written  over  the 
names  of  the  acceptors  the  words,  "  Accepted,  payable  at  the  First  Na- 
tional Bank  of  Franklin.  Ky.,''  and  that  this  was  done  without  the 
knowledge  or  consent  of  himself  or  of  said  acceptors,  or  of  either  of  them. 
He  claims  that  this  was  a  material  alteration  of  the  bill,  and  that  it 
operated  to  relieve  him  from  liability  as  indorser. 

Under  the  general  acceptance  the  holder  of  the  bill  was  bound  to  pre- 
sent it  for  payment  to  the  acceptors  at  their  place  of  business.  The 
qualified  acceptance  alleged  to  have  been  written  over  the  names  of  the 
acceptors  without  their  knowledge  or  consent  authorized  the  holder  to 
present  the  bill  and  demand  payment  at  the  national  bank. 

The  acceptors  had  not  contracted  to  place  funds  in  the  hands  of  that 
bank  to  meet  the  bill  when  due,  and  it  may  have  been  dishonored,  not- 
withstanding their  ability  and  willingness  at  the  time  it  should  have  been 
presented  to  them  at  their  place  of  business  to  pay  it.  The  rule  is  **  that 
an  alteration  of  a  general  acceptance  of  a  bill  by  the  addition  of  a  place 
of  payment  discharges  the  acceptor,  if  made  without  his  privity."  2 
Pars,  on  Notes  and  Bills,  548;  Burchfieldy.  Moore,  3  Ell.  &  Bl.  683; 
25  Eng.  L.  and  Eq.  123  ;   Oakey  v.  Wikox,  8  How.  (iliss.)  330. 

The  decision  in  the  case  of  Burch  field  v.  Moore  was  approved  by  thia 


76  KENTUCKY, 

Wilson  V.  Commonwealth. 

court  in  the  case  of  Todd  v.  Hie  Bank  of  Kentucky^  3  Bush,  626.  It 
was  held  in  Todd's  case,  and  in  the  case  of  Roger  v.  Poston,  1  Mote. 
643,  that  when  an  accommodation  indorser  delivers  an  accepted  bill  to 
the  acceptor  to  enable  him  to  raise  monej  by  its  negotiation,  and  he 
changes  a  general  into  a  qualified  acceptance  by  designating  a  particidar 
place  of  payment,  the  indorser  will  nevertheless  be  bound  to  an  innocent 
holder  for  value ;  but  there  is  no  intimation  in  either  case  that  the  holder 
may  by  a  material  alteration  of  the  conditions  of  the  acceptance  release 
the  acceptor  and  still  hold  the  indorser  bound. 

The  unauthorized  alteration  renders  the  instrument  void,  and  it  cannot 
be  made  the  foundation  of  an  action  against  any  of  the  parties  to  it 
except  such  as  may  have  consented  thereto. 

Upon  demurrer,  no  inference  unfavorable  to  appellant  can  be  drawn 
from  the  fact  that  the  acceptors  served  with  process  are  interposing  no 
defense  to  the  action.  The  sufficiency  of  his  answer  must  be  tested  by 
the  facts  therein  stated,  independent  of  the  conduct  of  his  co-defendants. 

Appellant  need  not  aver  that  neither  he  nor  the  acceptors  of  the  bill 
ratified  and  confirmed  the  unauthorized  alteration  before  the  bill  became 
due.  He  is  not  bound  to  anticipate  the  matters  that  appellee  may  or  may 
not  rely  on  to  avoid  the  effect  of  his  plea. 

We  are  of  opinion  that  appellant's  answer  presented  a  defense  to  the 
action.  The  judgment  against  him  is  reversed,  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer  and  for  further  proper  pro- 
coedings. 


Wilson  v.  Commonwealth. 

(10  Bash,  626.) 

Oinminal  Law — escape. 

A  prifloner  was  oonvicted  of  a  felony  and  appealed  and  afterwa  i  escaped.    HM,  tbul 

he  coald  not  prosecute  his  appeal.* 


TNDICTMENT  for  murder.     The  opinion  states  the  case. 


P.  B.  Thompsony  for  appellant. 

John  Bodman,  Attorney-General,  for  appellee. 


•  See  to  same  effect  People  v.  Genet,  17  Am.  Rep.  S15. 
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COFKR,  J.  The  appellant,  having  been  found  guilty  of  the  crime  of 
marderand  sentenced  to  be  confined  in  the  penitentiary  for  life,  obtiiiued 
leave  to  apply  to  a  judge  of  this  court  for  an  order  granting  an  appeal  ; 
and  it  appearing  to  the  court  before  which  he  was  tried  that  there  waa 
danger  that  he  would  escape  from  the  jail  of  that  county,  the  sheriff  waa 
ordered  to  transfer  the  appellant  to  the  jail  of  Jefferson  county  for  safe- 
keeping. On  "the  way  from  one  jail  to  the  other  appellant  jumped  from 
a  window  of  the  car  in  which  he  was  being  transported  and  made  his 
escape,  and  is  now  at  large. 

The  appeal  having  been  granted,  the  attorney-general  has  entered  a 
motion,  based  on  an  affidavit  of  the  deputy  sheriff  from  whose  custody 
the  appellant  escaped,  to  dismiss  the  appeal  on  the  ground  that  as  the 
a]){u*llant  is  not  in  custody  to  abide  such  judgment  as  may  be  rendered, 
he  has  no  right  to  prosecute  the  appeal. 

It  seems  to  us  clear,  both  upon  principle  and  authority,  that  the  mo- 
lion  ought  to  be  sustained.  The  court  ought  not  to  do  a  nugatory  act ; 
yet  if  we  proceed  to  try  this  appeal,  the  appellant  cannot  be  compelled 
to  submit  to  our  decision  if  it  should  be  against  him,  and  ought  not  there- 
fore to  be  allowed  to  reap  the  benefit  of  a  decision  in  his  favor.  He 
might  thus  be  enabled  to  defeat  the  ends  of  justice  entirely,  for  he  may 
be  able  to  keep  beyond  the  reach  of  the  officers  until  by  the  death  or 
removal  of  witnesses  or  other  causes  his  conviction  upon  a  second  ti-^al 
would  be  rendered  improbable,  if  not  impossible.  As  he  has  chosen  :c 
undertake  to  relieve  himself  by  flight,  in  contempt  of  the  authority  of 
the  court  and  of  the  law,  he  cannot  also  invoke  the  aid  of  this  court. 

In  The  State  v.  Nippon,  2  Bay,  99,  it  was  held  by  the  Supreme  Court 
of  South  Carolina  that  wherever  corporal  punishment  was  either  prob^ 
able  or  certain  the  defendant  should  be  in  the  power  of  the  court  before 
they  proceeded  to  hear  a  motion  for  a  new  trial ;  and  the  court  refused  to 
hear  an  argument  on  the  motion,  but  directed  that  a  bench-warrant  be 
issued,  that  the  defendant  might  be  arrested  and  punished  pursuant  to  the 
judgment. 

In  Hex  V.  Teal  and  others,  1 1  East,  307,  two  persons  were  jointly  in- 
dicted for  a  misdemeanor,  and  were  tried  together  and  convicted  ;  and 
upon  an  offer  by  one  of  them,  who  was  then  in  court,  to  move  for  a  new 
trial,  the  court  inquired  if  both  were  present,  and  being  informed  that 
one  was  absent,  refused  to  permit  the  motion  to  be  made,  because  a  hew 
trial  could  not  be  granted  to  one  without  granting  it  to  the  other  also. 

The  motion  is  sustained  and  the  appeal  is  dismissed. 
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(10  Bash,  549.) 
Cemetery — lien  on,  for  locai  improvements — sale  of, 

m 

Cemeteries  or  graveyards  will  not  be  subjected  to  sale  to  satisfy  liens  on  them  for  im- 
provements of  adjacent  streets  —  especially  where  the  disturbance  of  cemeteries  or 
graveyards  is  made  a  penal  offense  by  statute.    (See  note,  p.  79.) 

A  CTION  to  enforce  a  lien.     The  opinion  states  the  case. 

71  L,  Burnett^  for  appellant.  Dillon  on  Manicipal  Corporations,  §  616 ; 
Charter  of  1870  of  Louisville,  §  7 ;  Broadway  Baptist  Church  v. 
McAtee  4*  Cassilt/,  8  Bush,  518 ;  People  v.  New  Yorky  4  Corns t.  419, 
11  Johns.  77;  Baltimore  v.  Cemetery  Company,  7  Md.  517;  Dolan  v. 
Baltimore,  4  Gill,  394 ;   Pray  v.  Northern  Liberties,  31  Penn.  St.  69. 

Duke  S^  Richards,  and  R.  J,  EUiott,  for  appellees. 

CoFER,  J.  The  appellee,  Nevin,  brought  this  suit  in  the  Louisville 
Chancery  Court  to  enforce  an  alleged  lien  on  a  lot  of  ground  on  the  south 
side  of  Jefferson  street  in  said  city  for  the  price  of  regrading,  recarbingi 
and  repaving  the  sidewalk  along  the  front  of  the  lot 

The  lot  was  conveyed  by  the  city  in  1834  to  be  held  in  trust  for  the 
use  of  the  Roman  Catholic  congregation  in  Louisville  as  a  burjring-grou  id, 
and  has  been  filled  with  graves  for  more  than  twenty  years,  and  has  never 
been  used  since  1834  for  any  other  purpose  than  as  a  graveyard ;  and  it 
IB  admitted  that  no  revenue  is  derived  from  it,  and  that  the  Right  Rev. 
Bishop  McCloskey,  who  now  holds  the  title  as  trustee,  has  no  funds  in  his 
hands  belonging  to  the  trust  with  which  to  pay  the  assessment. 

The  sole  question  therefore  is,  whether  the  lot  can  be  sold  to  satisfy 
the  claim  of  the  contractor  for  work,  which  is  admitted  to  be  alien,  unless 
the  property  is  in  some  way  exempted  from  it. 

It  is  insisted  for  the  trustee  that  the  lot  is  exempt  from  assessment  un- 
der section  10  of  an  act  entitled  "  An  act  to  tax  railroads,  turnpike  roads, 
and  other  corporations  in  aid  of  the  sinking  fund,"  approved  February 
20,  1864.  Myers*  Supplement,  p.  482.  But  we  need  not  decide 
whether  that  act  would  have  the  effect  claimed  for  it  or  not,  as  in  our 
opinion  the  judgment  dismissing  the  petition,  so  far  as  it  was  sought  t< 
sell  the  lot,  must  be  affirmed  upon  a  more  obvious  ground. 

The  lot  having  been  completely  filled  with  graves,  and  thus  rendereci 
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useless  for  any  other  purpose  than  as  a  resting-place  for  the  dead,  unless 
their  graves  are  to  be  desecrated  by  being  built  over  or  dug  up,  or  by  the 
use  of  the  property  for  the  ordinary  purposes  of  town-lots,  the  chancellor 
would  hesitate  to  lend  his  aid  to  subject  it  to  sale.  We  know  it  has  been 
intimated  by  courts  for  whose  opinions  we  have  a  high  regard  that  thia 
IS  a  matter  of  sentiment  with  which  courts  have  nothing  to  do ;  but  for- 
tunately we  are  not  reduced  to  the  alternative  to  decree  the  sale  of  a 
graveyard  already  filled  with  the  ashes  of  the  dead,  or  of  seeming  to  re- 
fuse to  carry  out  the  commands  of  the  law. 

The  chancellor  will  not  decree  that  to  be  sold  which  cannot  be  law- 
fully used  for  the  ordinary  purposes  to  which  property  of  a  like  character 
is  commonly  applied,  and  especially  when  there  is  no  imaginable  bene- 
ficial use  to  which  it  can  be  put  by  the  purchaser  which  would  not  subject 
him  to  punishment  under  the  penal  statutes  of  the  State. 

Section  26,  article  17,  chapter  29  of  the  Greneral  Statutes  reads  as  fol- 
lows :  *'  Any  person  who  shall  willfully  mutilate  the  graves,  monuments, 
fences,  shrubbery,  ornaments,  grounds,  or  buildings  in  cr  inclosing  any 
cemetery  or  place  of  sepulture ;  or  shall  violate  the  grave  of  any  person 
by  willfully  destroying,  removing,  or  injuring  the  head  or  foot^stone,  or 
the  tomb  over  or  the  inclosure  protecting  any  grave,  or  by  digging  into 
or  ploughing  over  or  removing  any  ornament,  shrubbery,  or  flower  placed 
upon  any  grave  or  lot,  shall  be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollafs,  or  imprisoned  not  exceeding  six  months,  or  both,  as  a 
jury  may  determine." 

If  the  lot  in  question  was  sold,  the  purchaser  could  not  use  it  foi'  any  of 
the  purposes  for  which  town-lots  are  ordinarily  used  without  subjecting 
himself  to  the  penalties  denounced  by  the  foregoing  statute  and  making 
the  court  a  particeps  criminis  in  his  offense. 

If  it  be  said  that  the  purchaser  must  take  care  of  himself,  it  will  be  a 
sufficient  answer  that  the  court  ought  not  to  offer  that  for  sale  which  it 
will  not  allow  to  be  used  by  the  purchaser  for  any  purpose  that  can  be  of 
the  slightest  value  to  him. 

The  city  had  complete  authority  to  contract  for  the  work,  but  had  no 
authority  to  make  it  a  charge  on  the  abutting  property,  and  is  therefore 
liable  to  the  contractor  for  the  price  of  his  work.  Murphy  v.  Oity  of 
Louisville,  9  Bush,  189. 

Wherefore  the  judgment  is  affirmed. 

Note. — ^Equity  will  prevent  the  inyaslon  and  quiet  the  possession  of  gxonndt  approt 
dilated  to  the  burial  of  the  dead,  and  in  a  proper  case  will  restrain  town  officers  from 
wrongfully  lajing  oui  a  highway  through  a  cemetery.  Trustees  v.  Walshf  57  Dl.  363  ; 
S.  C,  11  Am.  Rep.  21. 
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In  Tkp.  Buffalo  City  Cemetery  v.  Buffalo,  46  N.  T.  603,  It  was  held  that  the  cemetery 
assoeiatiou  and  not  the  lot-owners  should  be  assessed  for  local  ImprovementB,  and  in 
The  Buffalo  City  Ceinet<^ry  v.  Buffalo,  46  N.  Y.  506  (another  case  between  the  same 
paities),  it  was  held  that  a  statute  exempting  tlie  lands  and  property  of  cemetery  asso- 
ciations from  '*all  public  taxes,  rates  and  assessments"  did  not  apply  to  a  municipal 
assessment  to  defray  the  expenses  of  a  local  improvement. 

In  New  York,  cemeteries  are  by  statute  exempted  from  sale  on  execution,  Laws  1847, 
c.  85,  §  1 ;  but  such  a  statute  does  not  prevent  the  mortgaging  of  cemetery  grounds  nor 
a  strict  foreclosure  of  the  mortgage.  Laniz  v.  Buckingham,  11  Abb.  Pr.  (N.  S. )  64  ;  a 
mortgage  of  a  burial  lot  is  not  void  as  against  public  policy.    Id. 

In  Ki)icaid'9  Appeal,  66  Penn.  St.  411 ;  S.  C,  6  Aol  Rep.  377,  it  was  held  that  the  pur- 
chaser of  a  lot  in  a  cemetery  does  not  take  any  title  to  the  soil;  and  an  act  of  the  legis- 
lature, directing  the  vacation  and  sale  of  the  cemetery  and  the  removal  of  the  bodies, 
was  decided  not  an  unconstitutional  infringement  of  the  lot-owners'  rights.  That  the 
purchaser  of  a  lot  acquires  no  title  to  the  soil,  but  only  the  right  of  burying  his  dead, 
was  also  held  in  Partridge  v.  First  Church,  39  Md.  631 ;  Windt  v.  The  German  Re- 
formed Church,  4  Sandf.  Ch.  471 ;  Richards  v.  The  Northwest  Protestant  Dutch  Churchy 
32  Barb.  42;  Howard  v.  First  Parish,  7  Pick.  138;  Washburn  on  Easements,  515. 

Whenever  by  lawful  authority  a  cemetery  ceases  to  be  a  place  of  burial,  the  lot- 
holder's  right  and  privilege  ceases,  except  for  the  purpose  of  removing  the  remains 
previously  buried.    Cases  cited  above. 

All  monuments  and  erections  capable  of  being  removed  are  the  personal  property  of 
the  lot-holder  ;  and  he  has  the  right  to  remove  them  upon  the  grounds  ceasing  to  be 
used  for  burial  purposes.  Partridge  v.  First  Church,  supra ;  Barnes  v.  Barnes^  6  Vt 
388;  Ashman  v.  WUliams,  8  Pick.  402;  PHnce  v.  Ca»e,  10  Conn.  375.  But  if  he  does 
not  remove  them  and  the  grounds  are  sold,  he  is  not  entitled  to  be  compensated  therefor 
out  of  the  proceeds  of  the  sale.    Partridge  v.  First  Church,  supra. 

The  unlawful  disuiterment  of  a  dead  body  is  a  misdemeanor  and  indictable  at  com- 
mon law  as  an  offense  "  highly  indecent  and  contra  bonos  mores.'*  King  v.  Lynn^  2 
Tenn.  733;  Commonwealth  v.  Cooley,  10  Pick.  37;  Kanavan*s  Case,  1  Greenl.  226. 

See  as  to  the  law  of  burials  and  as  to  property  in  dead  bodies.  Pierce  v.  Swan  Point 
Cemetery,  14  Am.  Rep.  667,  and  notes  ;  also  an  elaborate  note  to  In  re  Bettisen,  12  Eng: 
Rep.  656.— Rbp. 
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(10  Bush,  552.) 
Reward  ^for  conviction  of  criminals. 

Defendant  offered  a  reward  for  the  '*  capture  and  conviction  "  of  each  of  certain  crimi- 
nals. Plaintiff  captured  two  of  them  who  confessed  their  guilt;  but  the  indictments 
against  them  were  dismissedmt  the  solicitation  of  defendant's  attorneys,  in  order  to  oae 
them  as  witnesses  against  the  others.    Held,  that  plaintiff  was  entitled  to  the  reward. 

PETITION  in  equity.     The  opinion  states  the  case. 
Jokn  A.  Finn  and  Russell  Houston^  for  appellant. 
G,  TT.  Whttesides,  for  appellees. 
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Lindsay,  J.  In  1866  a  band  of  armed  men  threw  a  train  from  the  track 
of  the  Louisville  &  Nashville  Railroad  and  robbed  and  otherwise  mal« 
treated  the  passengers.  The  railroad  company  offered  a  reward  for  the 
apprehension  and  conviction  of  the  persons  engaged  in  the  outrage. 
The  substance  of  the  offer  was  **  that  the  company  would  pay  to  the 
captors  one  thousand  dollars  for  the  capture  and  conviction  of  each  of 
said  parties  for  said  offense,  or  the  company  would  pay  ten  Uiousand 
dollars  for  the  capture  and  conviction  of  all  of  said  offenders." 

These  appellees,  in  company  with  other  persons  who  are  made  parties 
defendant  to  this  action,  accepted  and  acted  upon  the  offer  of  the  com- 
pany, and  pursued,  captured,  and  delivered  to  the  proper  civil  authorities 
Stephen  Cornwell  and  John  Evans,  both  of  whom,  it  is  conceded,  were 
engaged  in  the  attack  upon  the  train  and  in  the  robbery  of  the  passen- 
gers. 

In  their  petition  appellees  aver  not  only  the  facts  necessary  to  estab- 
lish the  guilt  of  Cornwell  and  Evans,  but  state  that  they  each  in  open 
court  repeatedly  confessed  their  guilt.  They  further  charge  that  they 
were  both  regularly  indicted,  and  were  present  in  court  when  the  prose- 
cutions against  them  stood  for  trial ;  and  that  the  company,  through  certain 
of  its  attorneys  who  were  employed  to  assist  in  the  prosecution  of  the 
persons  arrested  on  the  charges  of  attacking  the  train  and  robbing  the 
passengers,  procured  the  attorney  of  the  Commonwealth  to  move  there- 
for and  the  Circuit  Court  to  dismiss  the  indictments  pending  against  Corn- 
well  and  Evans  ;  and  they  charge  that  this  was  done  with  the  fraudulent 
intent  and  purpose  of  evading  the  payment  to  the  captors  of  the  rewards 
offered  for  their  arrest  and  conviction. 

The  company  denies  all  charges  of  fraud  or  bad  faith  in  this  regard. 
It  also  denies  that  it  procured  the  dismissal  of  the  two  indictments,  or 
that  its  attorneys  procured  their  dismissal,  and  denies  that  its  attorneys 
had  authority  to  act  for  it  in  procuring  the  indictments  to  be  dismissed 
and  the  prosecutions  against  Cornwell  and  Evans  to  be  abandoned. 

There  is  no  evidence  tending  to  establish  bad  Taith  on  the  part  of  the 
company  or  its  attorneys ;  but  we  may  here  observe  that,  inasmuch  as  it 
was  not  necessary  that  appellees  should  charge  and  prove  bad  faith,  the 
failure  of  the  appellees  to  establish  this  immaterial  averment  does  not 
militate  against  their  right  to  recover. 

If  the  conviction  of  the  persons  named  was  a  condition  precedent,  it 
was  a  condition  not  to  be  performed  by  the  parties  who  made  the  arrests ; 
and  if  the  happening  of  the  event  upon  which  their  right  to  the  revi*;d 
depended  was  hindered  or  prevented  by  the  act  of  the  company,  such 
liisdrance  was  in  law  equivalent  to  the  -jompletion  of  the  condition  pre* 
Vol.  XIX.— 11 
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cedent,  and  the  railroad  company  is  liable  on  its  contract  to  pay  the  re- 
wards,  although  it  may  have  acted  in  the  matter  with  the  utmost  good 
faith. 

It  is  manifest  from  the  record  that  Cornwell  and  Evans  were  both, 
guilty,  and  that  they  would  both  have  been  convicted  if  they  had  been 
put  upon  trial.  It  is  in  proof  that  several  persons  who  had  been  arrested 
and  indicted  were  tried  and  convicted,  and  that  there  wer^  others  who 
had  forfeited  their  bail-bonds  by  failing  to  appear  for  trial.  Evans  and 
Cornwell  had  been  used  by  the  Commonwealth  as  witnesses  against  those 
who  had  been  tried  and  convicted,  and  as  hopes  were  entertained  that 
those  who  were  still  at  large  would  ultimately  be  recaptured  and  brought 
to  trial,  the  counsel  employed  by  the  company  regarded  it  important  that 
they  (Cornwell  and  Evans)  should  not  be  rendered  infamous  by  being 
convicted  of  felonies,  but  that  their  competency  as  witnesses  should  be 
preserved. 

One  of  the  attorneys  testifies  that  at  the  time  or  term  at  which  the 
indictments  against  these  two  parties  were  dismissed  three  of  the  parties 
char^ced  with  participating  in  the  attack  upon  the  train  and  the  robber- 
ies attending  the  attack  were  at  large  ;  that  they  were  '^  regarded  equally 
if  nojt  more  guilty  than  any  others  of  the  party ; "  and  that  they  (the 
attorneys  employed  by  the  company)  thought  it  expedient  and  proper 
not  to  try  Cornwell  and  Evans,  ^^  but  to  endeavor  to  have  the  itdictments 
against  them  dismissed,  that  they  might  be  used  in  the  prosecution  of  the 
fugitives  should  they  again  be  captured.'*  He  says  further,  "  We  held 
a  private  consultation  on  the  subject,  and  after  arriving  at  the  above  con- 
clusion we  called  W.  B.  Thompson,  acting  Commonwealth's  attorney  in 
these  cases,  into  our  consultation,  and  importuned  him  to  consent  to  their 
dismissal  for  the  reason  above  given."  The  same  witness  also  states 
that,  in  his  opinion,  the  motions  to  dismiss  would  not  have  been  made 
except  for  the  suggestions  and  importunities  of  the  company's  counsel. 

It  may  be  assumed  as  an  established  fact  that  the  dismissal  of  the  in- 
dictments against  Cornwell  and  Evans  was  the  direct  and  immediate  con- 
sequence of  the  action  of  the  company's  attorneys.  Such  being  the  case, 
the  question  arises  whether  under  their  employment  they  acted  within  the 
scope  of  their  powers  and  duties  as  attorneys  and  officers  of  the  court  in 
counseling,  advising,  and  procuring  these  indictments  to  be  dismissed. 

It  appears  from  the  answer  of  the  company  that  its  attorneys  were 
employed  to  prosecute,  or  to  assist  the  attorney  for  the  Commonwealth 
in  prosecuting,  all  the  offenders  who  had  been  captured.  The  employ- 
ment by  private  persons  of  counsel  to  assist  in  the  prosecution  of  parties 
charged  with  crime  is  tolerated  upon  the  idea  that  counsel  so  employed 
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will  in  good  faith  represent  the  Commonwealth.  For  the  time  being  they 
are  recognized  by  the  court  as  its  representatives,  and  are  bound  by  their 
obligations  as  attorneys  and  officers  of  the  court  to  labor  honestly  and 
earnestly  to  secure  the  conviction  of  the  guilty ;  but  they  are  also  lK)und 
to  respect  the  rights  of  the  Commonwealth,  and  to  act  in  accordance  with 
their  convictions  as  to  the  propriety  and  policy  of  prosecuting  or  dismiss- 
ing an  indictment.  We  must  presume  that  the  company,  when  H  em- 
ployed counsel  to  assist  in  the  prosecution  of  the  parties  charged  with 
being  guilty  of  the  attack  upon  its  train,  and  of  the  robbery  of  its  pas- 
sengers,  expected  and  intended  that  they  should  honestly  and  faithfully 
discharge  the  duties  incident  to  the  position  in  which  they  were  placed 
by  their  employment.  To  the  extent  that  they  did  so  discharge  the 
duties  growing  out  of  and  necessarily  incident  to  their  employment  they 
represented  as  well  the  railroad  company  as  the  Commonwealth,  and  the 
company  is  bound  by  their  acts. 

We  must  further  presume  that  the  public  interojit  was  subserved  by 
the  dismission  of  the  indictment  against  Comwell  and  Evans,  or  at  least 
those  representing  the  Commonwealth,  and  the  company  in  good  faith 
believed  that  it  was  important  to  preserve  their  competency  as  witnesses 
in  order  that  greater  criminals  might  be  brought  to  punishment. 

The  motions  to  dismiss  were  certainly  made  in  good  faith ;  and  as  they 
met  with  the  approval  and  sanction  of  the  court  in  which  all  the  indict- 
ments were  pending,  and  which  was  conversant  with  the  facts  attending 
the  commission  of  the  outrages  upon  the  railroad  and  its  passengers, 
they  mnst  be  regarded  and  treated  as  expedient  and  proper. 

It  seems  to  us  therefore  that  it  necessarily  results  that  in  advising  and 
procuring  the  dismission  of  the  indictments  the  attorneys  of  the  company 
acted  within  the  scope  of  their  authority  and  in  the  discharge  of  a  duty 
devolved  upon  them  by  the  very  nature  of  their  employment,  and  hence 
it  follows  that  they  acted  for  and  on  behalf  of  the  company.  Such  being 
the  case,  the  company  through  its  attorneys  hindered  and  prevented  the 
conviction  of  Cornwell  and  Evans,  and  it  cannot  escape  the  payment  of 
the  reward  offered,  upon  the  ground  that  they  yet  remain  unconvicted. 

The  judgments  rendered  by  the  court  below  in  the  two  causes  of 
Goodnight,  etc.  v.  The  Railroad  Company  and  of  Oi  lU'dus,  etc,  against 
the  same  defendant,  conform  to  our  views  of  the  law  and  they  are  there* 
fore  affirmed. 

CoFER,  J.,  does  not  concur  in  this  opinion. 
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BuCKER,  plaintiff  in  error,  v.  Donoyak* 

(13  Kan.  251.) 

Stoppage  In  trcmaUti  —  right  oft  after  attachment  bif  creditor  —  repleirin  hy  vendor. 

Plaintiff  sold  goods  to  C.  and  delivered  them  to  a  carrier.  Defendant,  a  constable  hold* 
ing  an  ezecation  against  C.  levied  on  and  seized  the  goods  while  in  the  carrier's  pos> 
session  and  paid  the  freight-charges  thereon.  Plaintiff  demanded  the  goods  from  de- 
fendant, without  laying  or  tendering  the  aroooiit  of  the  freight-charges,  and  being 
refused,  brought  replevin.  Held^  (1)  that  plaintiff's  right  of  stoppage  in  transitu  was 
not  terminated  by  the  levy  and  seizure,  but;  (2)  that  the  lien  for  freight-charges,  to 
which  defendant  had  rightfully  succeeded,  was  prior  to  plaintiff's  right,  and  that  plain- 
tiff could  only  bring  replevin  after  dlschargiug  that  lien.    {See  note^  p.  87. } 

ACTION  of  replevin  by  Donovan  and  another  to  recover  possession 
of  certain  barrels  of  turpentine  and  coal  oil. 
Plaintiffs,  merchants  at  St.  Louis,  sold  and  shipped  said  goods  to 
one  Conner  &  Co.,  of  Fort  Scott.  While  the  goods  were  in  the  carrier's 
possession  the  defendant  Rucker,  as  constable,  seized  upon  them  by  virtue 
of  an  execution  against  Conner  &  Co.,  which  he  held,  and  having  paid  the 
carrier's  charges  thereon  took  the  goods  into  his  possession  as  such  oonstablei 
Plaintiffs  having  demanded  the  goods  of  defendant  brought  this  action 
and  recovered  judgment.     Rucker  brought  the  case  up  on  error. 

HuOstt  Sf  Mc  Cleverly,  for  plaintiff  in  error. 

0.  0.  French,  for  defendant  in  error. 
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Brewer,  J.  This  was  an  action  of  replevin  brought  by  defendants  in 
error  in  the  District  Court  of  Bourbon  county.     The  testimony  is  not  in 
the  record,  and  the  case  is  before  us  on  the  pleadings,  the  findings,  and 
judgment.     The  petition  alleges  an  absolute  ownership.     The  findings 
show  that  the  goods  were  in  the  possession  of  Rucker  as  constable  by 
virtue  of  proper  and  legal  process  against  the  firm  of  L.  E.  Conner  & 
Co.     Plaintiffs'  title  was  based  upon  an  attempted  exercise  of  the  right 
of  stoppage  in  transitu.      The  findings  are,  that  plaintiffs  at  St.  Ivouis 
sold  the  goods  to  Conner  &  Co.,  and  shipped  them  to  Fort  Scott;  that 
Conner  &  Co.  were  then  insolvent,  and  that  this  insolvency  was  unknown 
to  plaintiffs  ;  that  the  goods  never  came  into  the  possession  of  Conner  & 
Co.,  but  were  taken  by  the  constable  from  the  carrier  by  virtue  of  his 
process ;  and  that  the  constable  paid  the  freight-charges,  and  also  that 
plaintiffs  demanded  possession  of  the  goods  from  the  consUible  before 
suit,  and  while  they  were  in  his  possession,  but  did  not  pay  or  tender  the 
freight^harges.      These  are  all  the  facts  upon  which  the  court  based  its 
conclusions  of  title  and  right  of  possession  in  the  plaintiffs.     The  firs 
finding  shows  a  passage  of  the   title  from  plaintiffs  to  Conner  &  Co. ; 
and  a  reinvestment  in  plaintiffs  of  title  and  right  of  possession  is  claime<1 
only  by  virtue  of  an  exercise  of  the  right  of  stoppage  in  transitu.     Now, 
the  mere  insolvency  of  the  vendee  does  not  of  itself  amount  to  a  stoppajje 
%n  transitu;  there  must  be  some  act  on  the  part  of  the  vendor  iudicativt* 
nf  his  intention  to   repossess  himself  of  the  goods.  1  Parsons  on  Contr. 
178  ;  2  Kent,  543,  and  cases  cited  in  notes.  Actual  seizure  of  the  gooth 
Ijcfore  thev  come  into  the  hands  of  the  vendee  is  not  essential.     A   de- 
mand  of  the  carrier,  or  notice  to  him  to  stop  the  goods,  or  a  claim   and 
endeavor  to  get  the  possession,   is  sufficient.     No   particular  form   t>i 
notice  and  demand  is  required.    See  same  authorities.     This  right  <mi 
be  exercised  only  during  the  transit,  and  before  delivery,  actual  or  cnu 
structive,  to  the  vendee.     But  a  seizure  by  an  officer  under  legal  pnx-i- 
in    favor  of  some  other  creditor  does   not    destroy  the  right.  Stnith  \ 
Goss^  1  Camp.  (N.  P).  282 ;  Buckley  v.  Furmss,  15  Wend.  137  ;  Agiunn 
7.  Parmelee,  22  Conn.  473;    Wood  v,  Teatman,  15   B.  Monr.   270.      !)<• 
mand  must  be. made  of  the  party  in  possession.     It  is  not  sufficient  u 
make  demand  of  the   vendee.       Whitehead  v.    Anderson,  9    M.  &    W 
519;  Mottram  v.   Heyer,  5  Denio,  G29.      Applying  these  rules  to  t!i« 
facts  of  this  case  and  it  appears  that  the  transit  had  not  ended ;  the  good 
were  in  possession  of  an  officer  holding  legal  process  in  favor  of  anotiuM 
creditor  ;  djmand  was  made  of  the  party  in  actual  possession.     It  would 
^eem  therefore  that  the  right  of  stoppage  in  transitu  was  not  gone,  aii't 
that  the  plaintiffs  took  the  necessary  steps  to  assert  that  right.     \\\\\  n 
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is  insisted  hv  (Minn^tl  that  this  stoppage  in  transitu  is  simply  the  exercise 
of  a  lien  by  the  seller,  and  not  a  rescission  of  the  sale;  that  the  petition 
alleges  absolute  ownership  while  the  findings  only  show  the  existence  of 
a  lien,  a  variance  that  is  fatal  to  the  action.  It  must  be  conceded  that 
the  great  weight  of  authority  supports  the  claim  of  counsel  in  rtfereuce 
to  the  nature  of  stoppage  in  tra7mtu,  though  there  is  far  from  absolute 
unanimity  on  the  tpiestion.  But  it  does  not  appear  that  any  objection 
was  made  to  proof  of  this  kind  of  interest  in  the  property  under  the 
general  allegjition  of  ownership  ;  no  motion  for  a  new  trial  was  "made, 
nor  does  it  appear  that  the  attention  of  the  District  Court  was  called  to 
this  variance,  and  it  is  one  of  those  discrepancies  which  under  almost 
any  circumstances  might  properly  be  corrected  at  the  trial  by  an  amend- 
ment of  the  petition.  As  it  does  not  appear  by  exception  or  otherwise 
that  the  findings  are  against  the  evidence,  we  could  not  order  a  new  trial, 
but  must  direct  the  judgment  that  ought  to  be  entered.  It  does  not  seem 
to  us  therefore  that  we  ought  to  disturb  the  judgment  upon  that  ground. 
One  question  more  remains  for  consideration.  The  constable  paid  the 
freight-charges  when  he  took  possession  of  the  goods  from  the  carrier. 
These  charges  were  neither  paid  nor  tendered  to  him  before  the  suit 
was  commenced.  Who  then  had  the  right  of  possession  at  that  time  ? 
Clearly  the  officer.  The  lien  for  charges  was  prior  to  the  claims  of  cred- 
itors, or  the  rights  of  the  vendor.  2  Kent,  541  ;  Oppenheim  v.  Russell^ 
3  Bos.  &  Pul.  42.  The  carrier's  possession  could  not  be  disturbed  un- 
til they  were  paid.  The  officer  was  justified  in  paying  them,  and  having 
paid  them  was  substituted  to  all  the  rights  of  the  carrier.  Before  his 
possession  then  could  be  disturbed  he  must  be  reimbursed  the  money  by 
him  thus  advanced.  Now,  the  gist  of  the  action  of  replevin  is  the 
right  of  possession.  Town  of  LeRoy  v.  McGonneUy  8  Kan.  273.  Of 
course,  questions  of  title  may  also  arise,  but  the  action  can  never  be 
maintained  against  any  one  having  the  right  of  possession.  The  consta- 
ble having  the  right  of  possession  was  entitled  to  judgment.  He  should 
not  be  subject  to  the  expenses  of  a  litigation  which  was  not  rightfully 
commenced.  The  law  will  protect  the  possession  in  him  until  these  charges 
are  paid.  Having  retained  the  property,  the  value  of  this  possession 
need  not  and  could  not  properly  be  determined,  nor  could  any  judgment 
be  rendered  for  the  return  of  the  property,  or  the  recovery  of  the  value 
thereof,  or  the  value  of  the  possession.  All  that  could  properly  l>e  done 
was  to  render  judgment  in  his  favor  for  costs.  Such  a  judgment,  upon 
this  ground  alone,  we  are  compelled  to  direct  the  District  Court  to  enter, 
and  the  case  will  be  remanded  for  that  purpose.  We  have  in  this  opin- 
ion discussed  questions  other  than  the  one  necessary  to  be  considered,  in 
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ord"T  that  there  might  be  no  dispute  hereafter  as  to  the  matters  decided 
amd  disposed  of  between  these  parties  by  this  case. 

All  the  Justices  concurring. 

KoTR. — The  right  of  stoppage  is  one  highly  favored  in  law.  It  is  founded  apon  the 
fqnitable  principle  that  one  man's  property  should  not  be  applied  to  the  payment  of 
another  man's  debts.  Per  Lord  Nottington  in  D*Af/uila  v.  Lambert^  2  Eden,  77.  Benj. 
on  Sales,  §  828;  2  Kent,  542.  The  stoppage  of  goods  in  transitu  does  not  rescind  the  con- 
tract of  Kale,  and  the  vendee  cannot  recover  back  a  partial  payment  made  therefor. 
Newhall  v.  Vargus,  16  Me.  314.  And  if  tlie  vendee,  after  the  stoppage,  comply  with  the 
contract  or  pay  tlie  price  of  the  goods,  he  may  recover  them.  Jordan  v.  Jamen,  5  Ohio, 
88;  Bloxam  v.  Sanders,  4  B.  &  C.  941;  Bloxam  v.  Morley,  id.  941.  But  the  right  of  the 
vendor  after  stoppage  in  transitu^  exceeds  a  mere  lien,  for  he  may  resell  the  goods. 
Lanfiford  v.  Tyler,  6  Mod.  162. 

Who  may  exercise  the  right  of  stoppage  in  transitu  f 

The  general  rule  is  that  the  right  belongs  exclusively  to  a  vendor.  Per  Baylet,  J., 
in  Bloxam  v.  Sanders,  4  B.  &  C.  948  ;  per  Parke,  B.,  in  Edwards  v.  Brewer,  2  M.  &  W. 
377.  But  the  right  sometimes  exists  where  the  contract  under  which  goods  were  con- 
signed was  not  strictly  a  contract  of  sale.  It  is  sufficient  that  the  one  seeking  to  exercise 
the  right  stands  substantially  in  the  position  of  a  vendor.  Snee  v.  Frescott,  1  Atk.  245  ; 
D*Affuila  V.  Lamlert,  Amb.  399  ;  Inglis  v.  Usherioood,  1  East,  515  ;  Bothlingk  v.  Inglis, 
3  East,  381.  Thus  where  a  correspondent  abroad,  in  pursuance  of  orders  from  a  raerchaut 
in  this  country,  purchases  goods  on  his  own  credit,  and  without  disclosing  his  prinei* 
pal's  name,  and  merely  takes  a  commission  on  the  price,  he  is  considered  the  vendor 
for  stopping  the  goods  in  transitu  in  case  of  the  insolvency  of  the  consignee,  for  there 
is  no  privity  between  the  original  owner  and  the  insolvent.  Feise  v.  Wray,  3  East,  9.*J; 
Tucker  V.  Humphrey,  4  Bing.  516  ;  Patten  v.  Thompson,  5  M.  &  S.  350  ;  Ogle  v.  At- 
kinson, 5  Taunt  759  ;  Ellershaw  v.  Magnian,  6  Exch.  570  ;  Uley  v.  Stubbs,  9  MaSvS.  Go. 

So  where  one  pays  the  price  of  goods  for  the  vendee,  and  takes  from  the  vendee  an 
a<«ignment  of  the  bill  of  lading  as  security  for  his  advances,  he  may  exercise  tlie  right 
of  stoppage.    Gosseler  v.  Schepeler,  5  Daly,  476. 

An  agent  who  purchases  goods  in  his  own  name  is  in  the  position  of  a  vendor,  and 
has  the  right  of  stoppage  in  transitu.    Ilawkes  v.  Dunn,  1  Tyr.  413. 

But  the  agent  must  pay  for  the  goods,  and  not  leave  any  liability  for  payment  on  the 
part  of  his  principals,  otherwise  he  is  not  entitled  to  stop  in  transitu.  Oakford  v.  Drake, 
2  F.  &  F.  493. 

A  mere  surety  of  the  price  of  the  goods  cannot  exercise  the  right,  even  though  he  may 
be  entitled  to  a  commission  on  the  amount  of  the  goods,  for  there  exists  no  primary 
liability  for  tlie  price  of  the  goods.    Siffken  v.  Wray,  6  East,  371. 

The  right  does  not  belong  to  one  having  only  a  lien  upon  the  goods  without  any  prop- 
erty in  them.  Sweet  v.  Pym,  1  East,  4  ;  Leuckliart  v.  Cooper,  3  Bing.  N.  C.  99  ; 
Morley  v.  Hay,  3  Man.  &  Ry.  396  ;  Freeman  v.  Birch,  3  Q.  B.  402,  n. 

A  principal  who  consigns  goods  to  his  factor  may  stop  them  on  hearing  of  the  factor's 
insolvency,  even  though  the  factor  may  have  accepted  bills,  or  advanced  money  on  the 
faith  of  the  consignment,  for  a  factor  has  no  lien  on  goods  for  a  general  balance,  unless 
they  come  into  his  actual  possession.  Kinlock  v.  Craig,  3  T.  R.  119;  Wright  v.  Camp- 
bell, 4  Burr.  2047. 

So  one  who  remits  money  on  a  particular  account,  or  for  a  particular  purpose,  may 
stop  it;  but  it  is  otherwise  in  the  case  of  a  general  remittance  from  a  debtor  to  his 
creditor  on  account  of  his  debt  Smith  v.  Bowles,  2  Esp.  578  ;  or  where  the  consignor 
Is  indebted  to  the  consignee  to  the  full  amount  of  the  value  of  the  goods.  Clark  v. 
If  an  run,  3  Paige,  373 ;  Wood  v.  Roach,  1  Yeates,  177.    But  where  A,  being  indebted  to- 
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B,  consigned  goods  to  bim  with  directions  to  sell  them  and  apply  the  proceeds  in  pay- 
ment of  the  account,  and  B  had  the  goods  insared  on  his  own  account,  it  was  held  that 
the  goods  could  be  attached  in  transitu,  as  the  property  of  A.  SproiUe  v.  McNulty,  7 
Mo.  62. 

So  the  right  may  be  exercised  by  the  consignor  of  goods  for  sale  on  joint  account  of 
himself  and  the  consignee.    Newaome  v.  Thornton,  6  East,  17. 

A  person  to  whom  a  bona  fide  transfer  of  the  bill  '>f  lading  has  been  made  may  stop 
the  goods.  Morison  v.  Gray,  2  Bing.  2(j0  ;  S.  C,  9  Moore,  484.  But  see  Waring  v.  Cbx, 
1  Camp.  309. 

So  a  person  may  exercise  the  right  who  has  only  an  interest  in,  and  a  right  to  receive 
a  certain  portion  of  the  goods,  although  he  does  not  hold  a  bill  of  lading.  Jenkyns 
V.  Ushome,  8  Scott  N.  R.  605;  S.  C,  7  M.  &  G.  678. 

Wliere  the  stoppage  is  effected  by  one  who  has,  at  the  time,  no  right  thereto,  a  rati- 
fication of  his  acts  by  the  consignor,  made  after  the  transitus  is  ended,  comes  too 
late,  for  the  ratification  must  be  made  while  the  transit  continues,  and  under  circnm> 
stances  in  which  the  ratifying  party  might  himself  lawfully  have  done  the  act  which 
he  ratifies.  Bird  v.  Broicn,  4  Exch.  786;  8.  C,  19  L.  J.  Exch.  154.  But  if  a  general 
agent  of  a  vendor,  without  any  specific  authority,  exercises  the  right,  a  ratification  after 
the  transit  has  ended  will  render  the  stoppage  valid.  Hatchings  v.  Xum's,  1  Moo.  P.  C. 
(N.  S.)243. 

In  Reynolds  v.  Bostori  and  Maine  R.  R.  Co.,  43  N.  H.  589,  the  opinion  was  expressed 
that  any  agent,  having  power  to  act  for  the  consignor,  either  generally  or  for  the  pur- 
pose of  the  consignment  in  question,  might  stop  goods  in  transitu  without  particular 
authority.    See  Bell  v.  Moss,  6  Whart.  189;  Newhall  v.  Vargas,  13  Me.  93. 

Under  what  circumstances  the  right  arises.* 

A  consignor  can  stop  goods  in  transitu  only  when  the  following  two  circumstances 
concur:  (1)  when  he  is  wholly  or  partially  unpaid,  and  (2)  when  the  vendee  has  become 
insolvent  or  bankrupt,  or  so  failed  in  his  circumstances  as  to  be  unable  to  perform  his 
part  of  the  contract.  The  mere  fact,  however,  that  the  vendee  has  failed  to  perform  his 
contract  will  not  give  tlie  right  of  stoppage.  Walley  v.  Montgomery,  3  East,  585; 
Wilmhurst  v.  Bowker,  7  N.  &  Gr.  882. 

Partial  payment  does  not  affect  the  vendor's  right  Hodgson  v.  Loy,  7  T.  R.  440;  Feise 
V.  Wmy,  3  East,  93;  Van  Casted  v.  Bowker,  18  L.  J.  Exch.  19. 

Where  the  vendor  has  received  bills  of  exchange  or  other  security  for  tlie  whole  price, 
he  may  exercise  the  right,  even  thongh  the  bills  have  been  negotiated  and  are  still  out- 
standhig  and  not  yet  due.  Feine  v,  Wray,  supra  ;  Patten  v.  Thompson,  5  M.  &  S.  350  ; 
Holbrmk  V.  Vose,  6  Bosw.  76  ;  and  in  Edwards  v.  Brewer,  2  M.  &  W.  376,  it  was  held 
that  a  consignor  who  has  received  the  acceptance  of  the  consignee  for  part  of  the  goods 
may  stop  them  m  transitu,  and  retain  possession  of  them  without  tendering  back  the 
bill\ 

But  wliere  goods  are  sold  and  the  order,  note,  or  accepted  bill  of  a  third  party  is  taken 
in  payment  without  indorsement  or  guaranty,  the  right  of  stoppage  does  not  exist  Eaton 
V.  Cook,  32  Vt  58;  Cowasjee  v.  TJiomps(m,  5  Moore's  P.  C.  166. 

So  the  right  exists  where  goods  are  sold  on  credit,  which  has  not  expired.  Inglis 
V.  VihpnciX)d,  1  East,  515;  Bothlingk  v.  Inglis,  3  id.  381;  Dixon  y.  Yates,  5  B.  &  Ad. 
345. 

A»  we  have  already  said  the  right  of  stoppage  does  not  exist  unless  the  vendee  is  in- 
solvent If  the  vendor  acts  under  a  mistake  as  to  the  insolvency  the  stoppage  is  not 
valid.  Constaniia,  6  Rob.  321.  But  it  is  not  necessary  that  the  consignee  should  bo 
absolutely  bankrupt  or  have  been  formally  adjudicated  a  bankrupt  The  fact  that  be 
is  in  embarrassed  circumstances  is  enough.  Gibson  v.  CarnUhers,  8  M.  &  W.  329; 
MlUt  V.  Ball,  2  B.  &  P.  557;  Edwards  v.  Brewer,  2  M.  &  W.  375;  James  v.  Or^n,  id. 
122. 
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WHien  goods  are  deetned  to  be  in  transitu. 

The  vendor's  right  of  stoppage  cea8e9  when  the  transit  ceases,  or  when  the  vendee  or 
tho0e  who  stand  in  his  place  have  obtained  possession.  Some  nice  questions  have  arisen 
as  to  when  the  transit  is  at  an  end. 

In  the  possession  of  a  carrier. 

Goods  are  considered  in  transitu  while  they  are  in  the  possession  of  a  carrier, 
whether  by  land  or  water,  until  they  arrive  at  the  ultimate  place  of  their  destina- 
tion, and  are  delivered  into  the  actual  possession  of  the  vpd  '  •«.  Stokes  v.  La  Riviere, 
cited  3T.  R.  4(56;  Nicholson  v.  Bower,  1  E.  &  E.  172;  Mo>\>  >/  v.  //a//,  3  M.  &  R.  G«)6; 
Coaies  V.  Railtony  6  B.  &  C.  422;  Lickbarrow  v.  Mason,  1  Sm.  L,  C.  091)  and  notes; 
Reynolds  v.  Boston  and  Maine  R.  R.  Co.,  43  N,  H.  591;  Atkinmn  v.  Colby,  20  id.  154; 
Owell  ▼.  Hitchcock,  23  Wend.  611;  Hanis  v.  Pratt,  17  N.  Y.  241». 

It  makes  no  difference  that  the  carrier  has  been  named  or  apiK)inted  by  the  vendee. 
Hoist  V.  PenimJ,  1  Esix  240;  Jackson  v.  Nicholl,  5  Biiiff.  X.  C.  5«XS. 

When  a  vendee  sends  his  own  cart  or  his  own  ship  in  char^^o  of  oneactinj?  tinder  his 
orders,  there  is  no  right  of  stoppage  after  the  goodn  are  jKiokerl  in  tlie  cjirt  or  stowed  in 
the  ship.     Blakey  v.  Bimsdale,  Cowp.  6G4;  Oyle  v.  Atkinnon,  5  Taunt.  759. 

But  a  vendor  who  delivers  goods  into  the  vendee's  own  ship  may  restrain  the  effect 
of  such  delivery  and  preserve  his  right  of  stoppage  in  tranailu  by  taking  bills  of  lading 
lor  the  goods  to  he  delivered  to  his  order  or  assigns.  Tnrnrr  v.  Livrrpwd  Dooka,  20 
L.  J.  Exch.  393;  Brown  v.  North,  8  Exch.  1  ;  JeiUcyris  v.  Brown,  14  Q.  B.  496;  Walleij 
v.  Montgomery,  3  East,  589. 

But  in  Van  Casteel  v.  Booker,  18  L.  J.  Exch  9,  it  was  held,  that  in  such  a  case  the  rit^lit 
of  stoppage  wonld  continue  only  until  the  bill  of  lading,  indorsed  by  the  vendor,  comes 
to  the  possession  of  the  vendee.  And  if  the  vendee  charter  a  ship,  and  the  effcM-t  of  the 
charter  is  to  secure  to  the  charterer  only  the  exclusive  use  of  the  vessel,  a  delivery  on 
board  the  vessel  is  not  a  delivery  to  the  buyer,  and  does  not  terminate  the  right  of  sto])- 
page.  Bernftltson  v.  Strang,  L.  R.,  4  Eq.  481;  Sandttnan  v.  Srurr,  L.  R.,  2  Q.  B.  W: 
Stubbs  V.  Lund,  7  Mass.  453;  Newhall  v.  Vargus,  13  Me.  105  ;  Agnirre  v.  Parmlfc, 
22  Conn.  473. 

But  if  the  charter  operate  as  a  demise  of  the  ship  it<«elf,  a  delivery  on  ship-board  ends 
the  right  of  stoppage.    Newberry  v.  Colvin,  1  CI.  &  F.  283. 

Where  goods  are  delivered  to  a  vendee  at  a  wharf,  and  he  ships  them  there  in  his  own 
name,  the  vendor  cannot  stop  them.  Noble  v.  Adams,  2  Marsh,  3(j();  Fragano  v.  hnig,  4 
B.  &  C.  219. 

Where  goods  are  by  the  contract  to  be  delivered  to  a  carrier,  named  by  the  vondpe, 
the  vendor  may  preserve  his  right  of  stoppage  by  taking  a  receipt  from  the  carrier, 
stating  that  the  goods  are  shipped  on  account  of  vendor.    Crakcnv.  Ryder,  i\  Tiiuut 
433. 

But  where  the  shipment  is  a  complete  delivery  to  the  vendoe  within  the  terms  of  the 
contract,  a  receipt  taken  by  the  vendor  will  not  continue  his  right  to  .stop  the  gfxxls. 
Coiuasjee  v.  Thompson,  5  Moo.  P.  C.  lt>5;  Evans  v.  Nicliols,  4  Scott  X.  R.  43;  Bnjdnxv 
Nix,  4  M.  &  W.  775. 

If  bills  of  lading  are  taken  by  the  vendor,  stating  that  the  goods  are  shij)po<l  on 
account  of  the  vendee,  the  delivery  is  complete  and  the  vendor  cannot  afterward  stop 
tlie  goods  in  transitu.    Meletopulo  v.  Ranking,  6  Jur.  1095. 

Where  the  goods  sold  are  delivered  on  board  a  ship  of  the  vendee'rf  appointment,  not 
to  be  transix)rted  to  him  nor  delivered  for  his  use  at  a  place  of  his  ap])ointment,  but  to 
be  shipped  in  his  name  to  other  markets,  there  is  a  termination  of  the  transit  and  of  the 
fight  of  {(toppage.    Nrwhall  v.  Vargus,  13  Me.  105;  Rowley  v.  Bigelow,  12  Pick.  307. 

Where  goods  sold  upon  credit  are  in  the  custody  of  a  warehouseman  or  wharfinget 
■Oich  costody  is  looked  upon  as  of  tl  c  luiture  of  a  transit 
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Where  a  vendee  was  allowed  to  mark  goods  but  not  to  remove  them  from  the  posses- 
8ion  of  the  warehouseman,  there  being  no  delivery  order  from  the  vendor,  this  was  held 
not  siiiflcient  to  change  the  constructive  possession  of  the  goods  by  the  vendor,  and  a 
*hb-vendee  to  whom  tiie  goods  were  sold  acquired  no  better  right.  Dixon  v.  Tates,  5 
B.  &  Ad.  313;  See  also  Craven  v.  Rifder,  0  Taunt.  433;  Small  v.  Moat^s,  592. 

T)ie  giving  of  a  delivery  order  does  not,  without  some  positive  act  done  under  it,  de- 
prive the  owner  of  liis  right  to  detain  them  for  tlie  price,  even  as  against  a  bonajide 
purchaser  from  the  vendee.    ATEwan  v.  Smithy  2  H.  L.  Cases,  309. 

But  If  a  delivery  order  authorize  the  transfer  of  the  goods  to  the  name  of  the  vendee 
in  the  books  of  the  warehouseman,  the  vendor's  right  of  stoppage  is  terminated  imme- 
diately upon  such  transfer.  Harman  v.  Anderson,  2  Camp.  243.  It  was  held  in  that 
case  that  the  delivery  order  was  sufficient  even  without  an  actual  transfer  being  made 
in  the  books.  See  also  Lucas  v.  Dorien,  7  Taunt.  279  ;  Tucker  v.  Rustoji^  2  C.  &  P.  86  ; 
Keyser  ^.tSuse^  Gow.  58  ;  Barton  v.  Bodington^  1  C.  &  P.  207  ;  Re  Hughes^  12  Ir.  Ch. 
Rep.  450. 

The  right  of  stoppage  in  transitu  ceases  when  the  entry  of  goods  in  a  bonded  ware- 
house is  completed.  CaHioright  v.  Wilmerdingy  24  N.  Y.  521  ;  Fraschieris  v.  Ben- 
riqves,  6  Abb.  Pr.  ( N.  S. )  251 ;  but  not  until  it  is  completed. 

Where  a  wharfinger  or  warehouseman  refuses  to  obey  a  delivery  order,  the  transittu 
continues.    Lockington  v.  Athertony  8  Scott  N.  R.  38. 

So  where  sometliing  remains  to  be  done  on  the  part  of  the  vendor  to  ascertain  the 
price  or  identity  of  the  goods  or  the  weight  or  measurement,  the  right  of  stoppage  contin- 
ues. Hanson  v.  Meyer,  6  East,  614  ;  Busk  v.  DavieSy  2  M.  &  S.  397  ;  Wood  v.  Tassell, 
6  Q.  B.  234  ;  Tanner  v.  Scovell,  14  M.  &  W.  28. 

But  where  each  article  has  been  measured  it  w  not  necessary  to  the  completion  of  the 
measurement  that  the  total  amount  should  be  ascertained  in  order  to  prevent  the  right 
of  property  from  (lasiting.  Tansley  v.  Ihirnei',  2  Bing.  N.  C.  161 ;  and  see  Cooper  v. 
Billy  at  L.  J.  Exch.  101. 

So,  where  the  identity  and  qimntity  of  the  goods  are  ascertained,  and  the  weighing  ia 
merely  for  the  satisfaction  of  the  vendor,  a  delivery  order  will  transfer  the  propei^ 
and  cut  off  the  right  of  stoppage.  Hammond  v.  Anderson  1  B.  &  P.  N.  R.  69 ;  Swar^ 
wU'k  V.  Southeniy  9  A.  &  E.  900  ;  Whii^house  v.  Frosty  12  East,  614. 

Delivery  to  an  agent  of  the  vendee. 

Delivery  to  a  servant  or  agent  of  the  vendee  who  has  aathority  to  receive  delivery 
ends  the  right  of  stoppage.  Valpy  v.  GihsoUy  4  C.  B.  837  ;  Leeds  v.  Wright,  S  B.  &  P. 
i"0  ;  S<H)tt  V.  Petitty  id.  4(59. 

So  if  goods  are  so  far  on  their  journey  that  they  are  in  the  possession  of  a  third  party 
-jiH  a  forwarder — ^awaiting  orders  from  the  purchaser  as  to  their  further  transit,  and  if 
>\  ithont  orders  they  would  continue  stationary,  the  delivery  is  complete.  Diston  v. 
linffhrin^  5  East,  175  ;  Hays  v.  Mouilley  14  Penn.  St  48  ;  Gilford  v.  Smith,  30  Vt  49  ; 
/^f/7,v  V.  Bnssnjy  2  Curt.  269. 

I>eliver>'  to  a  wharfinger  whose  warehouse  is  used  by  the  vendee  as  the  depository  of 
tiis  stook,  thei-e  to  remain  until  disposed  of,  is  a  complete  delivery.  Richardson  v.  Qoss, 
5  B.  &  P.  119  ;  Wentworih  v.  Outhwaite,  10  M-  &  W.  436  ;  Rowe  v.  Pickfordy  8  Taunt 
k;'.. 

Hut  where  the  vendor  delivers  the  goods  to  an  agent  of  the  vendee  to  be  forwarded 
t4>  the  vendee,  the  trnnsitus  is  not  determined  by  their  coming  into  the  agent's  posses- 
sion Jwkson  V.  Nicholy  7  Scott,  585  ;  6  Bing.  N.  C.  508  ;  Markwaldv.  CreditorSy  7  CoL 
IVA  :  UUirkmmi  v.  Piercey  23  id.  508  ;  Aguirre  v.  ParmeleCy  22  Conn.  473  ;  Pottinge* 
\    HrH'shfry  2  Gmnt,  309. 

The  right  of  stoppage  continues  where  goods  have  been  sent  by  order  of  the  vendet 
u-  n  packer.  Hunt  v.  Wardy  cited  3  T.  R.  467  ;  but  not  after  they  have  been  repacked. 
h't  (/>  V.  Wrighty  3  B.  &  P.  320. 
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The  transit  continaes  until  possession  be  taken  by  the  vendee  as  oimier  of  the  goods;  if 
there  be  constrnctive  possension  only,  it  becomes  a  question  of  evidence  as  to  the  pur- 
pose for  which  tlie  agent  liolds  possession.  If  they  are  received  for  the  purpose  of  bein<( 
held  on  behalf  of  the  vendee  as  owner,  the  transit  is  determined,  but  not  otherwise 
James  v.  Gr^n,  1  M.  &  W.  20;  2  id  623  ;  Morlev  v.  Hay,  3  Man.  &  Ry.  39^- 
Whitehead  v.  Anderson,  9  M.  &  W.  518  ;  Harris  v.  Pratt,  17  N.  Y.  249  ;  Buckley  v.  Fur- 
niss,  15  Wend.  137. 

Effect  of  partial  or  conditional  delivery. 

The  right  of  stoppage  continues,  though  some  parcels  of  the  goods  have  reached  tli<' 
vendee,  if  the  vendor  liad  no  intention  that  a  partial  delivery  should  operate  as  a  de- 
livery of  the  whole.  Buckley  v.  Fumiss,  15  Wend.  137  ;  Tanner  v.  Scovell,  14  M.  ^v 
W.  28. 

Where,  however,  the  contract  is  entire,  a  delivery  of  part  is  a  delivery  of  the  wlinW 
{Slubey  v.  Heyward,  2  H.  Bl.  504),  unless  there  ))e  an  intention  to  separate  the  part  deliv- 
ered from  the  rest,  in  which  case  the  delivery  is  not  complete.  Dixon  v.  Taies,  5  B.  & 
Ad.  313;  Tanner  v.  Scovell,  supra. 

So,  if  the  delivery  be  not  absolute,  but  with  a  condition  annexed  —  as  that  the  vendee 
shall  give  security  —  the  right  of  stoppage  continues.    Bothlingk  v.  Scheider,  3  £sp.  58. 

Effect  of  taking  delivery  short  of  the  ultimate  destination. 

If  the  vendee  intercept  the  goods  on  their  passage  to  him  and  take  possession  as  owner, 
Che  delivery  is  complete,  and  the  riglit  of  stoppage  is  gone.  Secomb  v.  Nutt,  14  B.  Mour. 
324;  Mills  v.  Ball,  2  B.  &  P.  457;  Wright  v.  Lawes,  4  Esp.  82.  In  Mills  v.  Ball,  Lord 
Alvaxley  said:  **If  in  the  course  of  conveyance  of  the  goods  from  the  vendor  to  tlie 
vendee  the  latter  be  allowed  to  exercise  any  act  of  ownership  over  them,  he  there b3 
reduces  the  goods  into  possession  and  puts  an  end  to  the  vendor's  right  to  stop  them.'' 
See  also  Whitehead  v.  Anderson,  9  M.  &  W.  534;  Oppenheim  v.  Russell,  3  B.  &  P.  42 
Mohr  V.  Boston  &  Albany  R.  R.  Co.,  106  Mass.  67,  72. 

But  a  mere  demand  of  possession  by  the  vendee  of  the  carrier  before  the  goods  react 
their  destination  will  not  have  the  effect  of  a  delivery.  Jackson  v.  Nichol,  5  Bing.  N. 
U-  «j(lo. 

Termination  of  transitus. 

The  right  of  stoppage  does  not  cease  on  arrival  of  the  goods  at  the  port  of  delivery, 
but  continues  until  they  come  to  the  possession  of  the  vendee,  or  of  some  one  holding 
them  for  him  as  his  agent.  Mottram  v.  Heyer,  5  Denio,  629;  Covell  v.  Hitchcock,  2M 
Wend.  611 ;  Harris  v.  Pratt,  17  N.  Y.  249.  And  where  the  vendee  being  bankrupt,  his 
assignee  went  on  board  the  ship  and  touched  the  goods,  as  symbolical  of  taking  posses- 
sion, it  was  held  that  this  did  not  amount  to  an  act  of  ownership  on  behalf  of  the  as- 
signor.    Whitehead  v.  Anderson,  9  M.  &  W.  518. 

A  usage  of  land  carriers  to  retain  goods  for  a  general  balance  of  account  between 
them  and  the  consignees  cannot  defeat  or  affect  the  right  of  stoppage.  Oppenheim  v. 
Russell,  3  B.  &  P.  42. 

But  as  is  held  in  the  principal  case  the  lien  of  the  carrier  for  the  carriage  of  the  par- 
ticular goods  is  preferred. 

When  the  right  of  stoppage  in  transitu  exists  it  cannot  be  divested  by  any  claim 
made  upon  the  goods  in  their  transit  by  process  of  attachment  at  the  suit  of  the  creditoi 
of  the  consignee.  Smith  x.  Ooss,  I  Camp.  282;  Buckley  v.  Fumiss,  15  Wend.  137; 
Wood  V.  Teatman,  15  B.  Monr.  270;  compare  O'Brien  v.  Xoiris,  16  Mo.  122.  But  in 
aproule  V.  McNultif,  7  Mo.  62,  it  was  held  that  where  A  consigned  goods  to  B,  to  be 
told,  and  the  proceeds  applied  to  the  payment  of  a  debt  due  from  A  to  B,  an  attachment 
in  transitu,  as  the  property  of  A  was  good  against  B. 

Assigfiment  of  bill  of  lading. 

If  the  consignee  has  indorsed  the  bill  of  lading  to  a  third  person,  bona  ftde,  for  a  vala« 
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able  conBideration,  the  right  of  the  consignor  is  divested,  and  there  is  no  distinction  in 
this  respect  between  a  bill  of  lading  indorsed  in  blank  and  an  indorsement  to  a  particulai 
person.  Lickbarrow  v.  Mason,  2  T.  R.  63 ;  S.  C,  6  Id.  686  ;  HaUle  v.  Smith,  1  B.  &  P. 
570  ;  Walter  v.  Ross,  2  Wash.  2»3;  Lee  v.  Kimball,  45  Me.  172  ;  Hof/gerty  v.  Palmer, 
n  .lohns.  Ch.  437;  Boyd  v.  Mosely,  2  Swan,  661 ;  Kemp  v.  Canavan,  15  [r.  C.  L.  Rep.  (N. 
S.J  216. 

This  is  only  true  however  of  a  bill  of  lading  or  otlier  like  negotiable  and  tnuisfenble 
in.^trunient.  Thus  tlie  delivery  of  a  shipping  note  with  an  order  on  the  wharfinger  does 
Mot  cut  off  the  right  of  stoppage.    Akennan  v.  Humphrey,  1  C.  &  P.  63. 

And  where  the  mdorsee  of  the  bill  of  lading  is  the  vendee*8  factor,  the  con.signee  has 
the  ri«;lit  of  stoppage,  even  though  the  factor  is  under  acceptance  to  the  vendee  in  a  gen- 
eral .'U'count.     Patten  v.  Thompson,  5  M.  &  S.  350. 

S()  tlie  indorsement  of  a  bill  of  lading  without  consideration  or  for  the  payment  of  the 
vendee's  debts  is  ineffectual  to  cut  off  the  vendor's  right.    Harris  v.  Hart,  6  Diier,  606. 

So  a  sale  by  the  assignee  before  the  arrival  of  the  bill  of  lading  conveys  no  title.  Ilsley 
V.  Stnbbs,  9  Mass.  65. 

And  where  a  bill  of  lading  is  obtained  by  fraud  from  the  owner  of  the  goods,  a  bona 
fido  indorsee  or  transferee  has  no  better  title  than  the  indorser  had.  Dows  v.  Perrin,  id 
N.  Y.  325. 

In  wluU  manner  the  right  may  2m  exercised. 

The  exercise  of  the  right  of  stoppage  is  so  much  favored  in  law  that  if  the  insolvency 
of  the  vendee  should  liappeu  before  the  goods  come  into  his  possession,  the  vendor  \b 
jnstitied  in  getting  them  back  by  any  means  not  criminal.  Per  Lord  Hakdwick,  1  Atk. 
250.  Equity  will  not  however  mterfere  by  iiijunctiou  to  aid  the  stoppage.  Ooodhart  v. 
Z^^w,  2  Jac.  &  W.  349. 

The  usual  method  of  stoppage  is  by  notice  to  the  carrier  of  the  title  and  purpose  of  the 
vtuidor,  forbidding  delivery  to  the  consignee  and  requiring  liim  to  hold  the  goods  subject 
Ui  the  vendor's  order.  No  actual  possession  on  tlie  part  of  the  vendor  is  necessary. 
Nnrthnj  v.  Field,  2  Esp.  613. 

If  tlie  vendor  delivers  goods  to  a  carrier  to  be  conveyed  to  a  vendee,  and  whilr.t  th9>- 
are  in  transitu  the  vendor  gives  notice  to  the  carrier  not  to  deliver  them,  but  the  ^rrier 
by  mistake  delivers  tliem  to  the  vendee,  who  disposes  of  them,  it  was  held  in  SAtt  v. 
CowU-y,  7  Taunt  \ii&,  that  the  delivery,  being  incomplete,  conveyed  no  property,  and 
that  therefore  the  vendor  could  recover  in  an  action  of  trover  against  the  assignee. 

The  notice  of  stopi>age  to  be  effectual  must  be  given  to  the  custodian  of  the  goi)d.9,  or 
to  tlie  princiixil,  whose  servant  has  them  in  charge  ;  and  it  must  be  given  at  taich  a 
time,  and  under  sucli  circumstances,  tliat  the  pruicii)al,  by  the  exercise  of  reasonable 
diligence,  may  communicate  it  to  his  servant  in  time  to  prevent  delivery  to  tie  veiidae. 
Whitehead  v.  Anderson,  9  M.  &  W.  510. 

The  vendee  may  himself  stop  the  goods  while  in  traiisitu,  when  he  finds  <;hat  Le  la 
unable  to  [tfiy  for  them,  by  refusing  to  receive  them.     Atkins  v.  Barwick,  1  Str.  lOi*. 

But  the  power  of  rejecting  the  goods  and  rescinding  the  contract  ezists  only  whec..  \k) 
goods  are  in  traiisitxu    Bar  tram  v.  Farebrother,  4  Bing.  479.— Bsp. 
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Escape  —  aiding,  when  not  unlawful.    Bail  —  siirrendei'  of  principal 

i  oatute  provided  that  if  bail  desire  to  surrender  their  principal,  they  may  procure  a 
copy  of  the  recognizance  by  virtue  of  which  they  may  take  him  in  any  county. — 
The  bail  of  J.L.  who  was  chai^ged  with  a  felony,  surrendered  him,  with  his  own  con- 
sent, to  tlie  sheriff,  bat  neither  they  nor  the  sheriff  had  any  copy  of  the  recognizaiict) 
or  any  other  written  warrant  to  detain  him.  Held,  that  the  sheriff's  custody,  of  J.  L. 
wiLH  unlawful,  and  that  aiding  him  to  escape  tlierefrom  was  no  offense. 

INDICTMENT  for  feloniously  aiding  a  prisoner   to   escape.      The 
opinion  states  the  case.     The  defendant  was  convicted  and  appealed 
from  the  judgment  entered  on  the  verdict. 

Thicker  Sf  FUker^  for  appellant. 

H.  C.  Sluss,  for  the  State. 

Valentine,  J.  The  defendant  was  tried  and  convicted  upon  a  charge 
for  feloniously  aiding  a  prisoner  to  escape.  It  seems  that  one  Joseph 
Lowe  was  charged  with  the  offense  of  assault  with  the  intent  to  commit 
murder.  He  entered  into  a  recognizance  for  his  appearance  at  the  next 
term  of  the  District  Court.  Afterward,  at  his  own  request,  he  was  deliv- 
ered by  his  sureties  to  the  sheriff  of  the  county,  and  the  sheriff  gave  the 
sureiies  a  receipt  therefor.  The  sheriff  then  delivered  him  into  the  cus- 
tody of  one  John  Nugent,  to  be  guarded,  and  by  agreement  Lowe  was  to 
pay  Nugent  for  his  services.  While  in  the  custody  of  Nugent  he  escaped, 
and  the  defendant  Beebe  assisted  him  to  escape  by  furnishing  him  with 
a  horse  with  which  to  ride  away.  From  the  time  Lowe  entered  into 
said  recognizance  up  to  the  time  he  escaped,  neither  the  sureties,  nor  the 
sheriff,  nor  Nugent,  ever  had  any  warrant  of  any  kind,  or  any  copy  of  the 
recognizance,  or  any  other  instrument  in  writing,  for  the  detention,  im- 
prisonment, or  custody  of  said  Lowe.  Under  these  circumstances,  was  the 
escape  a  felony  ?  This  is  a  difficult  question.  It  is  one  upon  which  good 
lawyers  may  differ.  It  is  one  upon  which  we  know  that  good  lawyers  do 
differ.  We  have  therefore  given  the  question  a  very  careful  considera- 
tion. We  have  searched  the  text-books  and  the  reports,  for  something 
to  throw  light  upon  the  subject,  but  have  found  nothing.  The  real  ques- 
tion is,  whether  Lowe  escaped  from  lawful  custody.  Now,  there  is  no 
Ambiguity  in  the  language  of  the  statute  upon  this  subject.  The  statute 
plainly  enough  prescribes  what  shall  be  done  in  such  cases  in  order  to 
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place  the  person  charged  with  the  offense  in  lawful  custody.  But  the 
dilTicultj  arises  in  cases  where  the  statute  has  not  been  fully  complied 
with.  May  the  accused  be  in  lawful  custody,  although  the  statute,  pre- 
scribing how  he  shall  be  placed  in  such  custody,  has  not  been  complied 
\^ith  ?  Lowe  was  at  liberty  on  bail,  and  no  one  had  any  right  to  restrain 
him  of  his  liberty  except  in  a  particular  manner.  The  statute  provides 
that  **  When  the  surety  desires  to  surrender  his  principal,  he  may  produce 
[procure]  a  copy  of  the  recognizance  from  the  clerk,  by  virtue  of  which 
'!  V  luiil  or  any  person  authorized  by  him  may  take  the  principal  in  any 
county  within  the  State."  Crim.  Code,  §  148.  The  sureties  in  the 
;> resent  case  did  not  comply  with  this  statute.  They  procured  no  copy  of 
the  recognizance  from  the  clerk.  The  principal,  however,  voluntarily 
surrendered  himself  to  them.  But  still  it  can  hardly  be  questioned  that 
if  the  principal  at  any  time  before  he  was  delivered  to  the  sheriff  had 
refused  longer  to  remain  in  the  custody  of  his  bail,  and  had  chosen  to  de- 
part therefrom,  he  could  have  done  so  legally,  and  without  committing 
any  offense.  They  could  hold  him  as  long  as  he  voluntarily  chose  to 
remain  with  them,  but  when  he  chose  to  depart  therefrom  they  could  hold 
him  no  longer.  After  his  voluntary  surrender  to  his  bail  they  transferred 
their  custody  of  him  to  the  sheriff,  and,  as  we  are  inclined  to  think,  they 
transferred  nothing  more.  Then  had  the  sheriff  any  more  right  to  hold 
said  principal  in  custody  than  his  surety  had  ?  While  he  chose  to  remain 
with  the  sheriff,  he  was  of  course  in  the  lawful  custody  of  the  shoTiff ; 
but  when  he  chose  to  depart  therefrom  he  was  no  longer  in  the  lawJal 
custody.  The  statute  provides  that  "  The  bail  must  deliver  a  certified 
copy  of  the  recognizance  to  the  sheriff  with  the  principal ;  and  the  sheriff 
must  accept  the  surrender  of  the  principal,  and  acknowledge  it  in  writing." 
Crim.  Code,  §  150.  Now  the  bail  did  not  deliver  to  the  sheriff  anj 
certified  copy  of  the  recognizance ;  and  the  sheriff  had  no  such  copy, 
nor  any  other  written  authority,  by  which  to  hold  said  Lowe  when 
he  escaped  from  Nugent.  Even  if  we  should  be  of  the  opinion  that 
the  bail  impliedly  (they  did  not  do  so  expressly)  authorized  the  sheriff 
to  procure  a  certified  copy  of  said  recognizance,  still  the  sheriff  did  not 
procure  the  same.  Then  what  was  there  to  prevent  Lowe  from  escap- 
ing, if  he  chose  to  do  so?  There  is  no  authority  anywhere  given 
to  the  sureties,  on  a  criminal  recognizance,  to  arrest  their  principal,  or  to 
hold  him  in  custody,  or  to  deliver  him  to  the  sheriff,  without  a  copy  of 
the  recognizance ;  and  there  is  no  authority  anywhere  given  to  the  sheriff 
to  receive  such  principal,  or  retain  him  in  custody,  unless  he  is  also  fur- 
nished with  a  copy  of  the  recognizance.  If  the  sheriff  can  hold  a  person 
m  custody  under  such  circumstances,  without  such  copy,  it  is  by  virtue 
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of  some  authority  not  found  In  the  statutes.  Under  our  system  of  criminal 
jurisprudence  we  are  of  the  opinion  that  no  person  can  be  deprived  of  his 
liberty  on  account  of  some  criminal  charge  against  him  except  by  virtue 
of  some  written  authority  therefor,  except  in  cases^  where  the  accused 
may  be  arrested  before  any  warraA  has  ever  been  issued.  But  even  in 
cases  where  the  accused  may  be  arrested  without  warrant,  he  must  bo 
immediately  taken  before  a  magistrate,  and  a  complaint  be  filed  against 
him,  and  a  warrant  issued  wherewith  to  hold  him,  or  the  custody  of  him 
would  become  unlawful.  But  where  a  person  has  been  arrested  on  a 
criminal  charge,  and  afterward  set  at  liberty  on  a  recognizance,  then  he 
is  as  much  entitled  to  his  liberty  as  he  ever  was  before,  and  cannot  again 
be  deprived  of  his  liberty  except  by  following  the  law.  There  can 
be  no  excuse  for  again  arresting  him,  or  holding  him  in  custody 
without  written  authority.  The  sureties  may  take  a  certified  copy  of  the 
recognizance  when  they  execute  the  same ;  or  they  may  require  ample 
security  from  their  principal  before  they  become  his  bail.  They  have 
ample  time  to  take  every  precaution  necessary.  Hence,  we  think  *:hey 
ought  to  follow  the  law.  Before  a  man  can  be  deprived  of  his  liberty, 
even  the  forms  of  law  should  be  complied  with.  In  such  cases  even  the 
forms  of  law  become  matters  of  substance.  And  it  would  hardly  seom 
that  a  man  should  be  charged  with  committing  a  felony  for  merely  failing 
tc  recognize  certain  proceedings  as  valid  and  binding,  where  the  proceed- 
ings themselves  are  not  in  conformity  to  law.  And  of  course,  if  Lowe 
did  not  commit  a  felony  in  escaping,  Beebe  did  not  commit  a  felony  in 
assisting  |iim  to  escape.  We  have  come  to  the  conclusions  we  have  in 
this  case  with  some  doubts;  but  our  conclusions  are,  that  the  sheriff 
could  not  legally  hold  Lowe  in  custody  against  his  will,  except  by  having 
a  certified  copy  of  the  recognizance  as  the  law  requires,  and  therefore 
that  Lowe  did  not  commit  a  felony  in  escaping,  and  therefore  that  Beebe 
did  not  commit  a  felony  in  assisting  him  to  escape. 

The  judgment  of  the  court  below  is  reversed,  and  c^nse  remanded  foi 
further  proceedings. 

Brewer,  J.,  concurs. 

Kingman,  C.  J.,  disaenU. 
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Olabk  y.  Spbnceb. 

(14  Kan.  398.) 

Utury — agreement  not  to  plead  -^vfuKdrawtnff  plea  qf— omendmenL 

An  agreement  to  withdraw  the  plea  of  usury  ia  against  public  policy  and  cannot  be  en* 
forced;  but  whereadefendant,"having  once  pleaded usnry^  withdraws  the  plea  in  con- 
sideration that  the  plahitiff  will  consent  to  a  continuance,  he  ought  not  to  be  after* 
ward  allowed  to  amend  by  filing  the  same  plea  again. 

ACTION  to  foreclose  a  mortgage  execut<^  by  Clark  and  wife.    The 
opinion  sitates  the  case.     The  District  Court  gave  judgment  for  plain- 
tiff, and  defendant  appealed. 

Hulett  Sf  Mc  Cleverly y  for  plaintiff  in  error. 

EUdr  Sf  Hilly  for  Marston.     . 

Harris  Sf  Spencer,  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  to  foreclose  a  mortgage  given  by 
George  J.  Clark  and  wife  to  the  defendant  in  error.  John  J.  Marston,  a 
subsequent  mortgagee,  was  also  made  a  party  defendant.  The  pleadings 
were  completed  by  answers  and  reply.  In  the  answer  of  George  J.  Clark 
the  defense  of  usury  was  set  up.  After  this,  and  on  September  19th, 
1873,  there  was  filed  among  the  papers  in  said  case  an  agreement  upon 
which  this  case  turned  entirely  in  the  court  below.  It  was  as  foUows, 
after  title  of  cause : 

**  It  is  agreed  and  stipulated  by  and  between  said  parties,  that  said  case 
shall  be  continued  until  the  next  term.  In  consideration  of  said  contin- 
uance the  defendant  Greorge  J.  Clark  agrees  to  withdraw  his  answer  from 
the  files,  and  file  a  general  denial  only,  and  not  to  place  or  ask  to  be 
placed  on  file  any  further  answer ;  and  also  agrees  that  in  case  of  sale 
of  the  property  described  herein,  that  the  plaintiff  shall  have  the  right  to 
remain  in  said  premises  until  the  1st  of  March,  1874,  by  paying  $20  per 
month  after  such  sale.'* 

This  stipulation  was  signed,  "Wm  H.  Spencer,  George  J.  Clark, 
Antoinette  E.  Clark."  Marston's  attorney  indorsed  the  following  upon 
said  agreement :  *'  I  agree  that  this  cause  shall  be  continued  till  Decem- 
ber Term,  1873,"  which  was  signed,  "  C.  W.  Blair,  Attorney  for  defend- 
ant Marston."  The  case  was  thereupon  continued  to  the  December 
Term,  1873,  and  the  terms  of  the  stipulation  complied  with  as  to  with- 
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drawing  answer  and  filing  only  a  general  denial.  On  December  17th, 
1873,  the  defendants  George  J.  and  Antoinette  E.  Clark  filed  a  joint 
and  several  motion  for  leave  to  file  separate,  amended  and  supplementaT 
answers,  setting  up  usury  and  a  tender  to  the  plaintiff  of  the  amount  duo 
after  deducting  the  usurious  payments.  The  tender  had  l)een  made  De- 
oember  16th,  and  since  the  filing  of  the  then  existing  answer.  The  motion 
was  overruled,  and  the  filing  of  supplemental  answer  refused  by  the  court. 
On  the  next  day,  December  18th,  defendant  Marston  filed  a  motion  for 
leave  to  file  a  similar  supplemental  answer,  which  was  also  denied.  On 
December  29th,  Greo.  J.  Clark  filed  another  motion  for  leave  to  file  sup- 
plemental answer,  which  was  also  denied,  the  answer  setting  up  the  ten« 
der  only.  Also,  on  said  December  29th,  defendants  Clark  and  Clark  filed 
a  motion  to  strike  from  the  files  the  agreement  above  quoted,  which  was 
also  overruled. 

The  principal  question  in  this  case  is  on  the  refusal  of  the  court  to 
permit  the  filing  of  any  new  pleadings.  It  is  insisted  that  the  stipulation 
is  void  because  of  illegality  of  consideration,  viz.,  an  abandonment 
of  a  plea  of  usury,  and  an  agreement  not  to  make  such  plea  there- 
after, and  that  therefore-  the  case  is  to  be  treated  as  though  no  such 
stipulation  was  in  it ;  also,  that  upon  the  happening  of  any  new  matter, 
amounting  to  a  substantial  defense,  since  the  filing  of  the  existing  answer, 
it  is  a  right  of  the  defendant  to  be  allowed  to  file«a  supplemental  answer 
setting  up  such  new  matter,  the  refusal  of  which  right  is  sufficient  ground 
for  reversal  of  the  judgment.  And  finally,  if  it  be  not  a  right  of  defend* 
ant  to  be  Allowed  to  file  a  supplemental  answer  in  all  cases  of  the  hap- 
pening of  new  matter,  it  was,  under  the  circumstances  of  this  case,  an 
abuse  of  discretion  for  the  court  to  refuse  to  allow  one  to  be  filed,  such 
as  should  compel  a  reversal.  It  may  be  remarked  that  the  object  in  the 
▼arioua  answers  and  motions  offered  and  made  was  to  renew  the  once- 
abandoned  plea  of  usury ;  for  though  the  tender  was  a  subsequent  fact, 
yet  the  tender  without  the  usury  amounted  to  nothing.  The  note  was  a 
note  of  $3,500.  The  amount  of  the  alleged  tender  was  $2,935,  so  that 
if  the  plea  of  the  tender  had  been  allowed  to  be  filed,  and  the  tender 
proved  as  alleged,  it  would  have  constituted  no  defense  except  in  con- 
junction with  a  plea  of  payment  or  one  of  usury.  The  subsequent  mat- 
ter was  therefore  of  itself  immaterial.  And  on  the  other  hand  if  the  plea 
of  usury  had  been  permitted,  and  sustained  by  the  evidence,  the  amount 
of  the  judgment  would  have  been  no  greater  than  the  amount  due  at  the 
.time  of  the  tender,  for  the  usury  law  in  force  at  the  time  of  the  contract 
forfeited  all  interest  The  only  difference  would  have  been  in  the  mat- 
ter  of  a  few  dollars  oosts. 
Vol.  XIX.— 18 
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The  agreement  to  withdraw  the  plea  of  usury  cannot  be  sustained,  li 
is  no  better  than  an  agreement  not  to  plead  it ;  and  surely,  if  such  an 
agreement  could  be  sustained,  a  usurious  loan  would  always  be  accom- 
panied by  an  agreement  not  to  plead  the  usury  —  a  very  simple  if  not  effec- 
tual way  of  evading  the  law.  In  short,  this  case  seems  to  resolve  itself 
hito  this :  If,  after  pleadings  have  once  been  filed,  the  District  Court  r^ 
fuses  leave  to  file  an  amended  answer  setting  up  the  plea  of  usury,  under 
what  circumstances  will  this  court  hold  such  refusal  error,  and  reverse  the 
judgment  ?  Neither  party  has  the  right,  after  pleadings  have  once  been 
filed,  issue  joined,  and  the  case  ready  for  trial,  to  change  the  issues  by 
filing  either  an  amended  or  supplemental  pleading.  This  can  be  done 
only  by  leave  of  the  court ;  and  the  granting  of  leave  is  within  the  dis- 
cretion of  the  court.  Error  will  lie  only  when  an  abuse  of  that  discre- 
tion is  shown.  This,  so  far  as  amendments  are  concerned,  is  familiar 
law.  Taylor  V.  Clendening,  4t  Kan.  524;  Dam$  v.  WiUorty  11  id.  74; 
Douglas  v.  Sinehart,  5  id.  392;  Spradey  v.  Lis.  do.,  id.  155.  It 
b  also  true  of  supplemental  pleadings.  Medbwry  v.  Swan,  46  N.  Y.  200, 
Yoorhies'  Code,  Sd  ed.,  p.  357,  §  177,  and  cases  cited.  It  may  be  that, 
as  supplemental  pleadings  embrace  only  subsequent  facts,  there  can 
be  fewer  reasons  for  refusing  to  permit  them  to  be  filed;  but  still,  like 
amended  pleadings,  they  are  within  the  control  and  subject  to  the  discr^' 
tion  of  the  court. 

Was  there  any  abuse  of  discretion  on  the  part  of  the  District  Coait  in 
this  case  ?  Leave  was  asked  to  file  amended  and  supplemental  answers. 
What  grounds  therefor  were  presented  ?  It  will  ordinarily  be  expected 
in  such  cases,  where  additional  defenses  are  sought  to  be  interposed,  that 
some  reason  will  be  shown  for  not  presenting  them  before  —  either  that  the 
party  was  ignorant  of  the  facts,  or  tha^t  such  facts  constituted  a  legal  de- 
fense, or  that  he  was  in  some  way  prevented  from  setting  them  up.  He 
is  asking  to  change  the  issues,  and  some  reason  other  than  his  own  pleas- 
ure or  convenience  should  be  given.  If  this  be  the  general  rule,  aforti" 
on,  where  a  party  with  full  knowledge  of  a  defense  intentionally  omits  to 
plead  it,  or  having  once  pleaded  it  intentionally  withdraws  it,  he  ought 
not  thereafter  to  be  permitted  to  change  the  issues  by  pleading  it.  Especi- 
ally is  this  true  when  he  reaps  some  benefit  from  such  omission  or  with- 
drawal, and  more  especially  when  such  omission  or  withdrawal  net  only 
inures  to  his  benefit,  but  also  works  injury  to  his  adversary,  and  is  the  re- 
sult of  an  express  and  separate  agreement  therefor  with  such  adversary. 
This  covers  the  case  of  the  principal  debtor.  He  knew  of  the  defense  of 
usury,  he  plead  it  and  then  intentionally  withdrew  the  plea.  By  such 
withdrawal  he  obtained  the  benefit  of  a  delay  in  judicial  proceedings  to 
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compel  payment  by  him  of  a  debt,  and  to  the  same  extent  postponed  any 
collection  thereof  by  his  creditor ;  and  he  made  this  withdrawal  in  conse- 
quence of  an  express  and  separate  acrreement  therefor  with  such  creditor. 
It  is  minecessary  to  affirm  the  yalid  v  of  the  agreement,  or  assent  that  it 
was  one  which  it  was  the  right  of  tlu  creditor  and  the  duty  of  the  court 
to  enforce.  It  is  enough  that  such  an  agreement  was  made,  and  that  its 
consequent  benefits  and  injuries  were  received  by  both  debtor  and  cred« 
itor.  True,  the  injury  resulting  from  a  loss  of  this  defense  may  have  more 
than  counterbalanced  the  benefits  of  delay,  though  no  positive  assertion 
can  be  made  on  this  point  without  a  fuller  knowledge  of  the  circumstances 
and  conditions  of  the  respective  parties  ;  but  he  elected  to  take  the  latter 
and  cannot  complain  if  he  is  compelled  to  abide  by  his  choice. 

Again,  the  plea  itself  which  he  seeks  to  make  has  no  especial  claims 
upon  the  favor  of  the  court  Many  very  respectable  courts  have  declared 
it  an  odious  and  unconscionable  plea,  one  which,  though  tolerated,  ought 
always  to  be  discountenanced.  On  granting  to  defendants  leave  to 
amend  their  answers  it  has  often  been  only  upon  their  stipulating  not  to 
set  it  up.  Fukon  Bank  v.  Beach,  1  Paige,  429  ;  UHca  Ins.  Co,  v.  ScoU, 
6  Cowen,  606 ;  Loveti  v.  Cowman,  6  Hill,  223.  And  while  the  better  opinion 
is  against  such  discrimination  and  denunciation  (Catlin  v.  Gunter^  UN. 
T.368),  yet  it  is  undoubtedly  true  that  it  has  no  especial  claims  upon  the 
indulgence  and  favor  of  the  court.  All  applications  concerning  it  should 
be  disposed  of  upon  the  same  principles  and  in  the  same  manner  as  those 
concerning  other  defenses.  So  far  therefore  from  seeing  any  abuse  of 
dbcretion  in  this  ruling,  as  to  the  principal  debtor,  it  seems  to  us  to  have 
been  just  what  it  ought  to  have  been. 

[The  remainder  of  the  opinion  is  not  important.] 

JadgmMd  affirmed. 


The  State  ex  rel.  Griffith  v.  Osawkee  Township. 

(14  Kan.  418. ) 

(kmttftuUonal  Law  —  taxation  for  other  than  public  purpoeei.    Municipal  eorporaUon. 

▲  itatate  anthorlsed  towns  to  issne  bonds  to  raise  money  *'  for  the  purpose  of  providing 
the  destitnte  dtixens  of  sach  townships  with  provisions  and  with  grain  for  seed  and 
feed"—  the  object  being  to  relieve  fanners  whose  crops  had  been  destroyed.  BeltM 
nnconstitational,  as  not  being  for  a  public  purpose. 
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▲.  CTION  to  restrain  the  officers  of  Osawkee  township  from  issuing 
jLjL  bonds  onder ch.  42,  Laws  1865,  "  for  relief  purposes, "  pursuant  to  a 
vote  of  the  electors  of  said  township.  An  injunction  was  issued  which 
was  afterward  dissolved,  and  the  relator  brought  the  case  up  for  re- 
view. 

D  H,  Morsey  J.  H.  Bennett  and  WilUams  ^  BumSy  for  relators. 
II.  Keeler  and  Martin  A.  Oase,  for  defendant. 

Brewer,  J.  But  a  single  question  is  presented  in  this  case  for  our 
consideration,  and  that  is,  the  constitutionalitj  of  the  act  of  the  last 
legislature,  entitled  ''An  act  authorizing  townships  to  issue  bonds  for 
relief  purposes.*'  Laws  of  1875,  p.  53,  ch.  42.  The  matter  has  been 
pressed  upon  our  early  attention  and  decision  for  these  reasons:  The 
time  within  which  these  bonds  may  be  issued  is  limited,  the  purposes 
sought  to  be  accomplished  thereby  must  be  speedily  accomplished.  An 
impression  widely  prevails,  supported  by  an  official  opinion  of  the  attor- 
ney-general, that  the  act  is  beyond  the  scope  of  the  legislative  authority, 
and  that  the  bonds  provided  for  in  said  act  would,  if  issued,  be  destitute 
of  legal  obligation.  Hence  it  is  said,  and  with  great  propriety,  that  an  au- 
thoritative decision  is  of  public  importance ;  that  if  the  act  be  constitu- 
tional, such  townships  as  desire  may  avail  themselves  of  its  benefits,  and 
negotiate  more  easily  and  at  higher  figures  the  bonds  they  may  issue, 
and  that,  on  the  other  hand,  if  the  act  be  unconstitutional  no  steps  may  be 
taken  under  it,  the  evil  of  repudiation  be  avoided,  and  other  measures  of 
relief  be  resorted  to.  Impressed  with  the  force  of  these  considerations, 
we  have  give  the  matter  our  early  attention,  and  proceed  now  to  state 
briefly  the  conclusions  we  have  reached. 

Two  propositions  may  be  considered  settled :  first,  that  taxation  to  be 
sustained  must  be  for  a  public  purpose  ;  and  second,  that  where  munici- 
pal bonds  are  issued,  whose  payment  is  provided  for  solely  by  taxation, 
their  validity  depends  upon  the  question  whether  the  purposes  to  which 
the  proceeds  of  such  bonds  are  to  be  applied  are  public  purposes.  Leaven^ 
,  worth  County  v.  Miller,  7  Kan.  479 ;  llie  Citizens*  Savings  and  Loan 
Association  v.  TTie  City  of  Topeka^  recently  decided  by  the  Supreme  Court 
of  the  United  States,  20  Wall.  655.*  It  is  also  conceded  by  counsel  that 
the  entire  purpose,  or,  if  there  are  several,  and  no  rule  of  apportionment 
as  to  the  application  of  the  proceeds,  that  all  the  purposes  must  be  public. 
Ill  other  words,  that  the  legislature  cannot  validate  bonds  for  privata 

*  Given  in  note,  15  Am.  Bep.  0<i 
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purposes  by  declaring  that  the  authorities  may  -apply  aii  indefinite  por- 
tion of  the  proceeds  to  some  public  purpose.  With  these  prdiminary 
remarks  let  us  turn  to  the  act  in  question,  and  see  to  what  purposes  the 
proceeds  of  the  bonds  authorized  by  it  are  to  be  applied.  The  ^rst  four 
sections  provide  for  the  amount  of  bonds  that  may  be  issued,  their  form, 
title,  time,  rate  of  interest,  the  limit  of  the  price  for  which  they  may  be 
sold,  and  the  placing  of  the  proceeds  to  the  credit  of  the  relief  fund* 
The  last  clause  of  section  four  then  reads  :  ^^  Provided^  that  no  part  of 
such  fund  shall  be  used  except  for  the  specific  objects  hereinafter  named.'* 
Sec.  5  is  as  follows :  ' 

'^  Sec.  5.  The  trustee,  clerk  and  treasurer  of  such  township,  or  a 
majority  of  them,  shall,  as  soon  as  practicable,  sell  and  dispose  of  the 
bonds  issued  by  them  under  the  authority  of  this  act  to  the  best  possible 
advantage,  and  invest  the  proceeds,  or  so  much  thereof  as  in  the  judg- 
ment of  said  officers  may  be  necessary,  for  the  purpose  of  providiBg*  the 
destitute  citizens  of  such  townships,  with  •provisions*  an<i  "with  ^aah  ^  for 
seed  and  feed;  and  ijie»o0i«e]>^i<fore{{aid^haUdisi^nte  snch  articles  of 
necessity  amongst  tbe  destitute  citizens  of  such  township  in  proportion 
to  their  several  necessities,  under  such  rules  and  regulations  as  may  be 
prescribed,  in  accordance  with  the  provisions  of  the  fourth  section  of  this 
act .  Provided^  that  no  family  shall  receive  more  than  seventy -five  dol- 
lars m  value/' 

The  relief  of  the  poor,  the  care  of  those  who  are  unable  to  care  for 
themselves,  is  among  the  unquestioned  objects  of  public  duty.  In  obedi- 
ence to  the  impulses  of  common  humanity,  it  is  everywhere  so  recog- 
nized. Our  own  constitution  but  gives  utterance  to  the  universal  voice 
when  it  says,  '*  The  respective  counties  of  the  State  shall  provide,  as  may 
be  prescribed  by  law,  for  those  inhabitants  who,  by  reason  of  age,  in- 
firmity, or  other  misfortune,  may  have  daims  upon  sympathy  and  aid  of 
society."  Art.  7,  §  4  It  must  be  borne  in  mind  however  that  the  term 
*'*•  poor  "  is  used  in  two  senses.  We  use  it  in  one  sense  simply  as  opposed 
to  the  term  ^  rich."  Thus  we  speak  of  the  ordinary  laborers,  mechanics 
and  artisans  as  poor  people,  without  a  thought  of  describing  persons 
who  are  other  than  self-supporting.  Indeed,  the  large  majority  of  our 
peofde  are  poor  people,  and  yet  they  would  feel  insulted  to  be  told  that 
they  are  objects  of  public  charity.  We  use  the  term  also  to  describe  that 
class  who  are  entirely  destitute  and  helpless,  and  therefore  dependent 
upon  public  charity.  The  dictionaries  recognize  this  two-fold  sense. 
Thus,  Webster  gives  these  definitions :  ^*  1.  Destitute  of  property ;  wanti 
iug  in  material,  ridhes,  or  goods  ;  needy,  indigent.  It  is  often  synony- 
moos  with  indigent,  and  with  neoessitons,  deleting  extreme  want.     It  is 
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also  applied  to  persons  who  are  not  entirely  destitute  of  property,  hut  whc 
are  not  rich ;  as,  a  poor  man  or  woman ;  poor  people.  2.  (Law.)  So 
completely  destitute  of  property  as  to  he  entitled  to  maintenance  from 
the  puhlio."  Now,  when  we  speak  of  the  relief  of  the  poor  as  a  public 
duty,  and  one  which  may  justify  taxation,  we  use  the  term  only  in  the 
latter  sense.  We  have  no  thought  of  asserting  that  because  a  man  is  not 
rich,  or  even  because  he  has  nothing  but  the  proceeds  of  his  daily  labor, 
therefore  taxation  may  be  upheld  in  his  behalf.  Such  taxation  would  be 
simply  an  attempt  on  the  part  of  the  State  to  equalize  the  property  of  its 
citizens.  Something  more  than  poverty,  in  that  sense  of  the  term,  is 
essential  to  charge  the  State  with  the  duty  of  support.  It  is,  strictly 
speaking,  the  pauper,  and  not  the  poor  man,  who  has  claims  on  public 
charity.  It  is  not  one  who  is  in  want  merely,  but  one  who,  being  in 
want,  is  unable  to  prevent  or  remove  such  want  There  is  the  idea  of 
helplessness  as  well  as  of  destitution.  We  speak  of  those  whom  society 
nmst  aid,  as  t{^e  dependant  plass^,not  simply  because  they  do  depend  on 
society,  but'  becaus^.they.  cavoot.  do  otherwise  ih^  thus  depend.  Cold 
and  harsh  as  the  statement  may  seem,  it  ii^  nevectheless  true,  that  the 
obligation  of  the  State  to  help,  is  limited  to  those  who  are  unable  to  help 
themselves.  It  matters  not  through  what  the  inability  arises,  whether 
from  age,  physical  infirmity,  or  other  misfortune ;  it  is  enough  that  it 
exists.  It  is  doubtless  true,  that  in  the  actual  administration  of  the  poor- 
laws,  many  who  are  not  properly  entitled  thereto  receive  public  support ; 
but  failures  in  the  administration  of  laws  do  not  change  the  principles 
upon  which  they  must  rest.  It  is  important  to  bear  this  distinction  in 
mind,  for,  as  will  appear  hereafter,  it  is  really  the  former  and  not  the 
latter  class  which  is  sought  to  be  relieved  under  this  law.  It  may  be 
remarked  in  passing,  that  it  was  claimed  by  'counsel  as  one  of  the  objec- 
tions to  this  act,  that  under  the  rule,  "  eocpressio  unius,  exeltmo  aUeriuSy* 
inasmuch  as  the  constitution  casts  upon  the  respective  counties  the  care 
of  the  destitute,  there  was  an  implied  prohibition  upon  casting  it  else- 
where. Much  might  be  said,  and  with  great  force,  in  support  of  this 
objection ;  but  we  do  not  care  to  decide  whether  it  be  well  taken  or  not, 
much  less  to  rest  this  case  upon  it,  for  such  a  decision  might  be  con- 
strued as  an  implied  recognition  of  the  validity  of  the  principle  which  we 
are  constrained  to  believe  cannot  be  sustained. 

The  purpose  of  the  act,  as  expressed  in  the  section  quoted,  is  to  pro- 
vide the  destitute  with  provisions  and  with  grain  for  seed  and  feed.  This 
legislation  must  be  construed  in  the  light  of  known  facts.  For  reasons 
unnecessary  here  to  recount,  in  some  portions  of  the  State  last  season 
there  was  a  total,  and  in  others  a  partial  failure  of  the  crops.    It  was 
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geDerally  understood  that  many  farmers  would  come  to  this   spring's 
sowing  with  little  or  no  seed,  and  with  stock  weakened  for  lack  of  grain. 
To  make  good  this  lack  is  the  evident  purpose  of  the  act,  to  provide 
grain  for  seed  and  feed.     Its  aim  is  not  to  furnish  food  to  the  hungry, 
clothing  to  the  naked,  or  fuel  to  those  suffering  from  cold.     It  is  not  the 
lielpless  and  dependent,  whose  wants  are  alone  sought  to  be  relieved.  If 
it  were,  the  fact  that  many  who  are  neither  helpless  nor  dependent  might 
obtain  assistance  through  its  administration,  would  be  no  valid  objection 
to  the  constitutionality  of  the  law.     It  contemplates  a  class  who  have 
fields  to  till  and  stock  to  care  for,  and  purposes  to  help  them  with  seed 
for  their  fields  and  grain  for  their  stock,  that  thus  they  may  pursue  with 
better  prospects  of  success  their  ordinary  avocations.    It  taxes  the  whole 
oommunity  to  assist  one  class,  and  that  not  for  the  purpose  of  relieving 
actual  want,  but  to  assist  them  in  their  regular  occupations.    These  ])e(>- 
pie  are  engaged  in  the  business  of  farming.    This  business  cannot  be  suo- 
cessfully  carried  on  without  seed,  nor  without  stock  strong  enough  to  do 
the  ordinary  work.     They  are  destitute  of  seed,  and  their  stock  require 
grain.    Hence  the  tax  upon  the  community.    The  principle  would  be  the 
same  if  their  supply  of  grain  was  sufficient,  but  through  the  prevalence 
of  the  epizooty,  or  some  other  disease,  their  stock  had  all  died.      Could 
a  tax  be  sustained  to  purchase  stock  for  their  ordinary  farm  work  ?     Or 
•gain,  suppose  some  prairie  fire,  driven  by  a  fearful  wind,  sweeps  through 
01  county,  consuming  its  fences  and  farming  tools  :  can  a  tax  be  sustained 
to  supply  this  loss,  and  enable  the  farmers  to  prosecute  their  labors  ? 
Nor  need  the  inquiry  be  limited  to  a  single  class.     Were  the  carpenters 
or  shoemakers,  or  any  other  industrial  class,  located  in  a  separate  quar* 
ter  of  a  city,  and  their  tools  and  stock  in  trade  swept  away  by  fire,  could 
a  tax  be  sustained  to  purchase  new  sets  of  tools  and  new  stock  in  trade 
to  enable  them  to  reprosecute  their  business  and  secure  support  for  them- 
selves  and  families  ?    No  distinction  in  principle  can  be  made  between 
these  different  supposed  cases,  and  the  case  at  bar.      They  all  rest  upon 
this  proposition,  that  a  tax  is  laid  upon  the  public  to  furnish  to  one  class 
the  means  of  canying  on  its  regular  occupation.    A  further  examination 
of  this  act  will  but  strengthen  the  views  herein  expressed. 

[The  opinion  here  quotes  the  four  succeeding  sections  of  the  act  at 
length.] 

These  various  provisions  show  that  the  idea  of  the  legislature  was  not 
the  relief  of  the  helpless  and  dependent,  but  the  assistance  of  a  class 
temporarily  embarrassed.  The  recipient  is  required  to  make  oath  that 
lie  is  buying  the  aid  for  himself,  and  not  on  a  speculation.  He  is  to  give 
a  note  for  the  amount  received,  and  if  a  married  man  the  note  must  also 
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be  signed  by  his  wife.  The  note  is  to  bear  the  same  date  and  draw  the 
same  interest  as  the  bonds,  and  the  interest  is  payable  at  the  same  time 
as  the  interest  on  them.  This  n6te  is  to  be  a  mortgage  as  well,  and  the 
most  sweeping  kind  of  a  mortgage,  too,  embracing  all  the  real  and  per- 
sonal property  of  the  maker,  whether  owned  at  the  time  of  its  execution 
or  subsequently  acquired.  And  finally,  it  is  made  the  express  duty  of  the 
township  treasurer  to  see  to  the  collection  of  this  note,  and  to  take  all 
proper  and  needful  action  therefor.  Nothing  is  contemplated  but  a 
loan,  and  a  secured  loan  at  that.  The  credit  of  the  township  is  invoked 
to  procure  funds  for  the  accommodation  of  a  single  class  temporarily  and 
through  unexpected  calamity  embarrassed  in  the  prosecution  of  its  ordi- 
nary business.  Can  this  be  called  a  public  purpose  ?  Clearly  not  It 
would  doubtless  relieve  the  temporary  wants  of  that  class,  would  enable 
it  to  enter  upon  the  business  of  the  year  with  increased  hope  and  a 
reasonable  expectation  of  ordinary  success  in  that  business,  and  thus  indi- 
rectly result  in  great  benefit  to  the  general  public.  But  a  similar  result 
would  follow  the  success  and  prosperity  of  any  other  class  in  business. 
And  if  the  principle  be  once  recognized  in  its  application  to  this  class, 
who  can  tell  how  soon  it  may  be  invoked  in  aid  of  another  ?  If  one 
hundred  farmers  may  receive  seventy-five  dollars  each  to  assist  them  ia 
their  farming,  why  may  not  one  hundred  mechanics  with  equal  propriety 
receive  seventy  dollars  each  to  assist  them  in  their  business  ?  or  a  single 
manufacturer  who  employs  one  hundred  hands  receive  seventy-five  hun* 
dted  dollars  to  assist  him  in  his  manufacturing?  A  difference  in  amount 
makes  no  difference  in  the  principle. 

But  it  may  be  said  that  this  le^slation  can  be  defended  as  preventive 
and  anticipatory.  To  prevent  the  spread  of  disease  quarantine  regula- 
tions are  enforced,  and  ships  coming  from  certain  plcMses  are  with  all  their 
passengers  detained  in  quarantine  even  when  not  a  solitary  case  of  side- 
ness  exists  on  board.  To  prevent  ignorance  in  the  voter,  the  child  is  com- 
pelled to  be  educated.  To  present  crime  in  the  man,  the  boy  b  sent  to  the 
reform  school.  To  prevent- the  spread  of  fire,  valuable  buildings  are 
pulled  down  and  destroyed.  Grant  that  these  parties  are  not  now  help- 
less and  depend^it ;  that  they  are  not  a  public  charge.  Unless  they  are 
able  to  make  and  harvest  a  crop  they  may  become  so  the  ensuing  winter. 
Is  it  not  the  part  of  wisdom  to  expend  a  little  now  to  purchase  seed  and 
feed,  rather  than  run  the  risk  of  having  them  become  paupers  hereafter  ? 
Under  the  peculiar  circumstances  of  this  case,  this  argument  is  a  strong 
one.  We  are  not  disposed  to  belittle  the  magnitude  of  the  calamity,  or 
make  light  of  the  hardships  of  those  upon  whom  it  has  principally  fallea. 
If  we  oonralted  simply  oar  own  feelings  we  should  gladly  approve  of 
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this,  as  of  every  effort  to  mitigate  the  severitj  of  the  blow.     But,  though 
this  calamity  is  great,  aud  though  by  reason  thereof  it  may  seem  wise  to 
appropriate  out  of  the  public  funds  a  little  now  to  guard  against  the  risk 
of  future  want,  yet  the  principle  is  dangerous  and  unsound.     Let  the 
doorways  of  taxation  be  opened,  not  merely  to  the  relief  of  present  and 
actual  distress,  but  in  anticipation  of  and  to  guard  against  future  want, 
and  who  can  declare  the  result  ?     How  certain  must  be  the  expectation 
of  want  ?  how  nigh  its  approach  ?  What  efforts  must  the  individual  make 
to  ward  it  off  ?    May  he  do  nothing,  and  demand  that  the  public  make 
provision  to  guard  against  the  possibility  of  future  suffering  ?     Must 
widespread  and  general  calamity  precede  the  granting  of  such  anticipa- 
tory relief,  or  is  it  enough  that  individual  misfortune  or  indolence  render 
probable  the  approach  of  want  ?     The  mere  mention  of  these  questions 
BU^ests  the  dangers  which  would  follow  the  adoption  of  this  as  a  rule  of 
public  conduct.     But  the  attendant  dangers  of  such  a  rule  are  not  the 
sole  or  the  controlling  considerations.     The  relief  provided  in  this  act  is 
only  indirect,  and  contingent.     There  is  no  direct  appropriation  to  meet 
future  want.     The  appropriation  is  for  present  use,  and  the  relief  is  con- 
tingent on  the  successful  prosecution  of  the  business  of  the  recipients 
during  the  ensuing  year.     If  the  crop  proves  a  failure,  the  public  funds 
are  lost,  and  no  relief  is  secured.     It  is  a  speculation,  which,  however 
proper  and  reasonable  for  individuals,  is  not  a  legitimate  part  of  public 
duty.     The  same  principle  would  justify  assistance  to  a  mechanic  destitute 
of  tools,  to  enable  him  to  purchase  tools,  and  through  their  use  in  his 
r^ular  calling  prevent  his  becoming  a  public  burden.     Indeed,  it  would 
he  difficult  to  deny  its  application  in  any  case  where  by  present  assistance, 
either  in  the  purchase  of  implements  or  stock  in  trade,  the  recipient 
might  reasonably  be  expected  to  earn  a  subsistence  in  the  prosecution  of 
hb  regular  business.     We  should  expect  to  find  but  few  authorities  to 
throw  any  light  upon  this  question.     The  case  of  The  Oitizens'  Savings 
and  Local  AuocicUian  v.  77ie  City  of  Topekcty  heretofore  cited  (15  Am. 
Bep.  56),  decides  that  taxation  cannot  be  invoked  to  assist  private  manu« 
facturing  establishments.     The  propositions  laid  down  by  Mr.  Justice 
Miller  in  reference  thereto  are  broad.     It  matters  not  how  great  may  be 
the  necessities  of  such  an  establishment,  or  how  much  it  may  indirectly 
benefit  the  community,  it  cannot  be  aided  by  taxation.     The  same  propo« 
ntions  were    asserted  hj  the    Supreme  Court  of  Maine  in  the  case  of 
AUen  V.  InhaUtcmts  ofJoy^  60  Me.  124;  S.  C,  11  Am.  Rep.  185.     That 
was  a  case  of  an  attempted  loan  of  the  credit  of  a  town  to  certain  parties 
in  consideration  of  their  engaging  in  some  manufacturing  enterprises  for 
Cheir  private  emolument.     In  delivering  the  opinion  of  the  court  C  J. 
Vol.  XIX.— 14 
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Appleton  uses  this  strong  buguage :  "  But  whether  the  money  raised  ia 
tc  be  distributed  per  capita^  or  loaned,  can  make  no  difference  in  principle. 
If  towns  can  assess  and  collect  money  to  be  again  loaned  to  such  persona 
as  the  majority  may  select  for  such  purposes  as  it  may  favor,  with  such 
security,  or  without  security,  as  it  may  elect,  property  ceases  to  be  pro- 
tected in  its  acquisition  or  enjoyment.  *  *  *  If  the  loan  be  made  to  one 
or  more  for  a  particular  object,  it  is  favoritism.  It  is  a  discrimination 
in  favor  of  the  particular  individual,  and  a  particular  industry  thereby 
aided,  and  is  one  adverse  to  and  against  all  individuals,  all  industries,  not 
thus  aided.  If  it  is  to  be  loaned  to  all,  then  it  is  practically  a  division 
of  property  under  the  name  of  a  loan.  It  is  communism  incipient,  if  not 
perfected.''  But  the  case  most  nearly  in  point  is  that  of  LoweU  v.  The 
Oity  of  Boston^  15  Am.  Rep.  39,  recently  decided  by  the  Supreme  Court  of 
Massachussetts.  In  that  as  in  this,  it  was  the  circumstance  of  a  groat 
public  calamity,  the  Boston  fire,  and  a  praiseworthy  eflPort  on  the  part  of 
the  legislature  to  provide  assistance  for  the  sufferers  thereby.  An  act 
was  passed  authorizing  the  city  of  Boston  to  loan  its  credit  to  assist  in 
rcbuildino;  the  burnt  district.  But  this  was  declared  to  be  outside  the 
purposes  for  which  taxes  could  be  levied,  or  bonds  issued.  We  have 
been  able  to  find  nothing  more  in  point  than  these  authorities,  and  they 
all  point  in  the  same  direction  as  the  considerations  we  have  heretofore 
adverted  to. 

It  is  with  reluctance  that  we  have  reached  the  conclusion  that  this  act 
cannot  be  sustained.  But  ours  is  an  unmixed  duty,  to  declare  the  law 
as  it  is,  and  not  as  we  might  wish  it  to  be.  Especially  imperative  is  that 
duly  when  as  in  cases  like  the  present  there  is  in  the  surrounding  cir> 
cumstances  a  strong  appeal  to  overlook  permanent  rules  in  favor  of  ^ 
present  and  pressing  want. 

The  judgment  of  the  court  below  is  reversed. 

Al.  the  Justices  concurring. 
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Tazonnotes  deposited  out  of  i>tnte —  mobilia  personam  seQuwituT. 

F1ainti£f,  a  resident  of  Kaasaii,  a^reeJ  to  .sell  aud  deliver  lauds  in  1UiTi()i.s  to  L.,  a  resi- 
dent of  niinois,  upon  the  payment  of  notes  executed  by  L.  for  the  pureliaae-price  aud 
deposited  with  a  third  iierson  in  Illinois.  Held,  thatpbiintiff  was  not  taxabl?  'm  Kansas 
on  the  notes. 

ACTION  for  an  injunctioa  to  restrain  Ellis,  a  county  treasurer,  liom 
collecting  a  tax  levied  on  $6,000  assessed  as  personal  property.    The 
opinion  states  the  case. 

B,  M.  Buggies,  for  plaintiff. 

A.  L,  Redden,   for  defendant. 

Valentine,  J.  The  only  question  involved  in  this  case  is,  whether 
the  plaintiff  Wilcox  is  liable  to  pay  taxes  on  certain  supposed  personal 
property  which  he  is  supposed  to  own  and  possess  in  this  State.  The 
facta  of  the  case  are  substantially  as  follows:  ^'In  the  year  1868  the 
plaintiff  agreed  in  writing  to  sell  certain  real  estate  he  then  possessed  in 
the  State  of  Illinois,  to  one  Daniel  Lovatt,  for  a  price  agreed  upon  be- 
tween them,  and  Lovatt  gave  his  notes  for  the  amount,  it  being  agreed 
that  the  notes  were  to  be  left  at  the  bank  of  Charles  F.  Gill  &  Co.  in 
the  town  of  La  Harpe,  Hancock  county,  Illinois,  and  as  fast  as  said 
Lovatt  should  make  payment  on  said  notes  from  time  to  time  the  plain- 
tiff should  convey  to  him  a  proportionate  amount  of  said  real  estate.  The 
plaintiff  made  no  deed  to  Lovatt  for  said  real  estate  at  the  lime  of  the 
sale,  nor  did  Lovatt  give  any  mortgage  to  secure  the  payment  of  the  notes 
or  execute  any  other  instrument  of  writing  than  the  notes,  and  said  agree- 
ment to  sell,  which  he  also  signed.  Before  the  plaintiff  could  be  re- 
quired to  convey  any  part  of  the  real  estate  to  Lovatt,  he  (Lovatt)  must 
have  paid  an  amount  equal  to  the  value  of  eighty  acres  ;  and  whenever 
an  amount  was  paid  equal  in  amount  to  the  value  of  another  eighty  acres, 
then  a  conveyance  was  to  be  executed  by  plaintiff  to  Lovatt  for  suoli 
eighty  acres  ;  and  so  on,  till  all  the  land  should  be  paid  for.  The  pay- 
ments were  to  be  made  one  year  apart ;  and  should  Lovatt  fail  in  nny 
payment  he  was  to  forfeit  any  payment  made  after  the  last  preceding 
conveyance.  Six  thousand  dollars  remained  unpaid  on  the  1st  of  March 
1872,  and  is  the  same  $6,000  placed  on  the  tax-roll  by  the  clerk  of  But- 
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ler  county  in  said  year  as  the  personal-property  assessment  of  said  Wilcox. 
The  land  was  to  remain  the  property  of  plaintiff  till  the  payments  were 
made  as  before  stated.  The  notes  never  had  been  in  the  State  of  Kansas^ 
and  never  out  of  the  State  of  Illinois,  nor  in  any  other  place  than  the  bank 
before  stated.  The  contract  or  agreement  to  sell  the  lands  between 
plaintiff  and  said  Lovatt  was  in  writing,  executed  by  both  parties,  and 
contained  substantially  the  conditions  above  set  forth."  The  tax  complained 
of  was  levied  for  the  year  1872  on  said  $6,000.  The  plaintiff  was  on 
the  first  day  of  March  of  that  year  and  has  since  been  a  resident  of  said 
Butler  county.  "  The  land  still  unconveyed  on  March  1st,  1872,  was  of 
the  value  of  $6,000.*'  Now  we  suppose  that  it  will  be  admitted  that  it 
is  not  the  intention  of  the  laws  of  Kansas  to  attempt  to  collect  taxes  for 
general  revenue  except  upon  property,  and  except  upon  property  within  the 
jurisdiction  of  the  State  of  Kansas.  Hence,  if  the  contingent  debt  coming 
from  Lovatt  to  the  plaintiff  is  not  property  in  and  of  itself,  and  aside  from 
the  real  estate  for  which  it  was  incurred,  or  if  it  is  not  property  within 
the  jurisdiction  of  the  State  of  Kansas,  then  it  cannot  be  taxed  in  Kansas. 
Then  what  is  there  in  Kansas  to  be  taxed  ?  Certainly  no  tangible  property 
and  not  even  any  intangible  property  that  needs  any  protection  from  our 
laws.  Every  thing  is  and  has  been  in  Illinois  —  the  consideration  for  the 
notes,  the  notes  themselves,  the  place  of  payment,  the  persons  to  whom 
the  notes  are  to  be  paid,  and  presumptively  the  payors,  and  the  funds 
which  must  be  used  in  paying  the  notes,  all  are  in  Illinois  and  have  never 
been  in  Kansas.  Nothing  pertaining  to  the  notes,  or  to  the  debt  which 
they  evidence,  has  ever  been  in  Kansas  except  that  the  owner  of  the 
notes  resides  in  Kansas.  Every  act  which  brought  the  notes  or 
the  debt  into  existence  was  performed  in  Illinois,  and  every  act 
that  may  be  performed  in  the  future  for  their  collection,  payment,  or 
extinguishment,  must  also  be  performed  there.  The  claim  that  said 
debt  is  taxable  in  this  State  is  founded  entirely  upon  the  maxim,  MohUia 
sequuntwr  personam.  Under  this  maxim  it  is  claimed  that  movable  prop- 
erty follows  the  residence  or  domicile  of  the  owner  (not  his  per8on)j  and 
therefore  that  personal  property  may  be  taxed  at  the  residence  of  the 
owner  wherever  he  may  be,  and  wherever  the  property  may  in  fact  be. 
This  maxim  would  seem  from  its  terms  to  apply  to  all  movable  property, 
tangible  as  well  as  intangible,  and  it  is  generally  so  applied  wherever  it 
is  applied  at  all.  But  the  defendant  desires  to  make  a  distinction.  While 
he  seems  to  admit  that  by  the  weight  of  judicial  determination  the  maxim 
does  not  fully  apply  for  the  purposes  of  taxation  to  tangible  movable 
property,  yet  he  nevertheless  claims  that  it  does  apply  with  all  its  force 
to  intangible  personal  property.     We  think,  however,  he  is  mistaken. 
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Thi  weight  of  judicraJ  aothoritj  seems  to  be  that  for  the  purposes  ol 
taziXion  the  maxim  does  uot  fully  apply  evesk  where  the  property  ift 
inta^jgible.  People  v.  Gardner,  51  Barb.  352;  Oathn  v.  Hull,  21  Vt. 
152  People  v.  TViuteeSyetc.,  48  N.  Y.  397  ;  and  other  authorities  cited 
uk  p'uiutifTs  brief.  This  maxim  is  at  most  only  a  legal  fiction ;  and  Black* 
stone,  speaking  of  legal  fictions,  says,  '^  This  maxim  is  invariably  observed, 
that  I  ojletion  shall  extend  io  work  an  injvryy  its  proper  operation  being  to 
preheat  a  mischief,  or  remedy  an  inconvenience  that  might  result  from 
the  gciieral  rale  of  law."  3  Blackstone's  Com.  43.  Now  as  the  State  of 
Illinoii  and  not  Kansas  must  furnish  the  plaintiff  with  all  the  remedies 
that  h*/may  have  for  the  enforcement  of  all  his  rights  connected  with 
said  notes,  debt,  etc.,  it  would  seem  more  just,  if  said  debt  is  to  be  taxed 
at  all,  vAat  the  State  of  Illinois  and  not  Kansas  should  tax  it,  and  that  we 
should  not  resort  to  legal  fictions  to  give  the  State  of  Kansas  the  right 
to  tax  i\  Where  land  is  sold  and  conveyed,  and  notes  given  for  the 
purchase  money,  we  supposed  the  vendee  may  be  taxed  for  the  land  and 
the  vender  for  the  notes  received  for  the  purchase-money.  But  where 
the  vendor  still  owns  the  land,  and  also  owns  it  conditionally,  as  in  this 
case,  whetkier  he  can  be  taxed  on  both  the  land  and  the  notes  may  be 
questionable.  But  that  he  should  be  taxed  on  both  in  Illinois,  and  on 
Uie  notes  iu  this  State,  would  be  highly  unjust.  In  the  case  of  People  v. 
Trustees,  etc.,  48  N.  Y.  397,  the  following  language  is  used  by  Earl,  C. 
J.,  and  conc<irred  in  by  the  full  bench :  *'  I  am  unable  to  see  why  the 
money  due  upon  the  land  contracts  must  not  be  assessed  in  the  same 
way.  The  tiebts  due  upon  these  contracts  are  personal  estate,  the  same 
as  if  they  were  due  upon  notes  or  bonds ;  and  such  personal  estate  may 
be  said  to  i.xist  where  the  obligations  for  payment  are  held.  Notes, 
bonds,  and  other  contracts  for  the  payment  of  money,  have  always  been 
regarded  and  treated  in  the  law  as  personal  property.  They  represent 
the  debts  secured  by  them.  They  are  the  subject  of  larceny,  and  a 
transfer  of  chem  transfers  the  debt.  If  this  kind  of  property  does  not 
exist  at  the  place  where  the  obligation  is  held,  where  does  it  exist  ?  It 
certainly  does  not  exist  where  the  debtor  may  be,  and  follow  his  person. 
And  while  for  some  purposes  in  the  law,  by  legal  fiction,  it  follows  tlie 
person  of  the  creditor,  and  exists  where  he  may  be,  yet  it  has  been  set- 
tled that  for  the  purposes  of  taxation  this  legal  fiction  does  not,  to  the 
full  extent,  apply,  and  that  such  property  belonging  to  a  non-resident 
creditor  may  be  taxed  in  the  place  where  the  obligations  are  held  by  his 
agent."  This  decision  would  make  the  notes  given  in  this  case  taxable 
at  the  banking-house  of  said  Charles  F.  Gill  &  Co.  This  decision  docs 
Dot  affect  the  taxability  of  notes  where  both  the  owners  of  the  notes  and 
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Ihe  note8  are  in  the  same  State,  although  in  different  counties.  Nor 
would  it  give  the  power  to  an  owner  of  notes  to  fraudolentlj  send  them 
out  of  the  State  for  the  purpose  of  avoiding  taxation  on  them  where  thej 
rightfully  belong.  This  case  has  been  very  ably  presented  to  this  court 
by  counsel  on  both  sides,  and  for  a  full  dbcussion  of  the  questions  in* 
volved  we  would  refer  to  their  briefs. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 
with  the  order  that  judgment  be  rendered  for  the  plidntifE  on  the  agreed 
statement  of  facts,  perpetually  enjoining  the  said  county  treasurer  £roa 
collecting  said  tax. 

All  the  Justices  concorring. 


O.A.SSS 


a  THB 


HUPREME    COURT 


OP 


VERMONT. 


Johnson  v.  The  Town  of  Irasbubgh. 

(47Vt.28.) 
Sundaf/^wdaiD^fiil  travtling  on^ir^ury/rom  d^ecl  in  highway. 

A  person  traveling  on  Sunday  In  riolation  of  the  statute  cannot  recover  for  injuries  r» 
ceived  by  reason  of  the  insiifficiencj'  of  the  highway  .• 

Wliere  a  statute  forbids  traveling  on  Sunday  "  except  from  necessity  or  charity,"  a  ne- 
cessity, to  render  traveling  lawful,  must  actiuiUy  exist— an  honest  belief  that  it  it 
necessary  is  not  sufficient. 

ACTION  on  the  case  for  injuries  received  by  plaintiff  while  travel- 
ing on  defendant's  highway.  Plea,  the  general  issue. 
On  Uie  trial  it  appeared  that  plaintiff  having  ordered  from  Boston  some 
flsh  for  himself  and  a  neighbor,  Barrows,  took  it  from  the  station  on 
Saturday,  and  on  the  Sunday  following  took  part  of  it  to  Barrows,  giving 
as  his  reason  for  going  on  Sunday  that  the  fish  was  liable  to  injure  unless 
put  in  a  cool  place.  In  returning  from  Barrows'  plaintiff  received  the 
injury  complained  of.  The  court  submitted  to  the  jury  to  find  specially 
whether  it  was  necessary,  in  order  to  preserve  the  fish  from  taint  or  in- 
jury, that  the  plaintiff  should  make  the  journey  on  Sunday.  The  jury 
returned  a  general  verdict  for  the  plaintiff  and  a  special  finding  that  it 
was  not  necessary  to  make  the  journey  on  Sunday. 

•  See  ConnttUy  v.  Bfjston^  and  Oorman  v.  T/ywdl,  po^t^  and  McOrath  v.  Jtfenota,  17 
Am.  Rep,  119,  and  cases  cited  in  the  note  thereto.— Rf.p. 
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After  verdict,  the  defendant  moved  for  judgment  for  the  defendant, 
but  the  court  overruled  the  motion,  to  which  the  defendant  excepted. 
When  the  court  intimated  its  purpose  of  run  Afag  a  special  verdict  as  to 
the  necessity  of  taking  care  of  the  fish  on  Sunday,  the  plaintiff  requested 
the  court  to  instruct  the  jury  to  find  whether  the  plaintiff  honestly  and  fully 
believed  that  the  fish  would  spoil  or  become  much  injured  unless  it  was 
taken  care  of  on  that  Sunday ;  but  the  court  refused'  the  request,  and 
held  that  the  response  thereto  would  be  immaterial :  to  which  the  olain- 
tiff  excepted. 

J.  T.  Allen  and  Edwards  Sf  Dickerman,  for  plaintiff.  It  is  insisted 
on  the  part  of  the  defendant  that  the  plaintiff  cannot,  recover,  for  the 
reason  that  he  was  traveling  on  Sunday,  in  violation  of  section  3,  chap- 
ter 93,  of  the  Greneral  Statutes,  when  the  injury  happened  to  him.  The 
plaintiff  insists  that  that  is  no  bar  to  his  right  of  recovery.  The  case  of 
Sutton  V.  Town  of  Wauwatosoy  29  Wis.  21 ;  S.  C,  9  Am.  Rep.  534,  very 
ably  and  fully  sustains  the  plaintiff's  position.  And  the  same  doctrine  ia 
sustained  by  the  following  cases  :  Woodman  v.  Hubbard,  5  Foster,  67 ; 
Norns  v.  Litchfield^  35  N.  H.  271;  Morton  v.  Oldster,  46  Me.  520; 
Bigelow  v.  Reed,  51  id.  325  ;  HamiUon  v.  Coding,  55  id.  428 ;  Philor 
delphia,  Wilmington  4*  Baltimore  ^.  R,  Go,  v.  Philadelphia  Sf  Havre  de 
Grace  Steam-Towboai  Co.,  23  How.  209  ;  Mohney  v.  Cook,  26  Penn.  342  ; 
Baker  v.  City  of  Portland,  58  Me.  199,  274  ;  S.  C,  4  Am.  Rep.  274 ;  Ker- 
whacker  v.  Railway  Company,  3  Ohio  St.  172 ;  Bird  v.  ffolbrook,  4 
Bing.  628  ;  Steele  v.  Bucrhardt,  104  Mass.  59 ;  6  Am.  Rep.  191 ;  Haav. 
Corcoran,  107  Mass.  251  ;  9  Am.  Rep.  30 ;  Barnes  v.  Ward.  9  C.  B. 
392,  420 ;  Welch  v.  Wesson,  6  Gray,  505 ;  Dimes  v.  Petley,  15  Q.  B. 
276 ;  Bateman  v.  Biuek,  18  Q.  B.  870 ;  Spojhrd  v.  Harlow,  3  Allen,  1 78 ; 
Nodine  v.  Doherty,  5  Am.  Law  Reg.  (N.  S.)  346. 

The  request  of  the  plaintiff  touching  the  special  verdict,  is,  in  substance, 
A  request  to  charge  the  jury  that  if  the  plaintiff  honestly  and  fully  be* 
lieved  that  the  fish  would  spoil  or  become  much  injured  unless  they  wera 
taken  care  of  on  that  Sunday,  then  it  would  be  lawful  for  the  plaintiff  to 
take  such  measures  to  preserve  the  fish  as  he  did  take,  and  that  the  de* 
fendant  would  be  liable  if  the  plaintiff  made  out  his  case  in  other 
respects.  But  the  court  refused  so  to  hold,  and  in  substance  ruled  that 
the  plaintiff's  belief  and  views  as  to  the  necessity  of  taking  care  of  the 
fish  were  immaterial,  and  were  no  justification  for  his  traveling  on  Sun- 
day. 

We  insist  if  the  plaintiff  fully  and  honestly  believed  that  it  was  neces« 
«ary  to  take  care  of  the  fish  and  preserve  it  from  taint  and  destruction,  it 
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became  his  daty  to  take  the  coarse  he  did,  as  much  as  though  an  actual 
necessity  existed,  and  that  he  would  be  justified  in  so  doing,  although  in 
fact  it  should  turn  out  that  it  was  not  necessary. 

WiSfam  W,  Ghmtty  for  defendant. 

Ross,  J.  The  necessity  which  will  excuse  one  for  traveling  on  the 
Sabbath  must  be  a  real  and  not  a  fancied  necessity.  The  statute  reads, 
^  No  person  shaU  travel  on  the  Sabbath  or  first  day  of  the  week,  except 
trom  necessity  or  charity.''  Greneral  Statutes,  ch.  93,  §  3.  It  is  not  an  hon- 
est belief  that  a  necessity  for  traveling  exists,  but  the  actual  existence 
of  the  necessity,  which  renders  traveling  on  the  Sabbath  lawful.  Hence 
the  court  properly  refused  to  instruct  the  jury  as  requested  by  the  plain- 
tiff. The  jury,  under  proper  instructions,  have  found  that  the  traveling 
of  the  plaintiff,  on  the  occasion  when  he  received  the  injury,  was  not  from 
necessity,  and  therefore  unlawful.  They  have  also  found  that  he  has 
suffered  damage  from  injuries  received  by  reason  of  the  insufficiency  of  a 
highway  which  it  was  the  duty  of  the  town  to  keep  in  good  and  suffi- 
cient repair.  On  this  verdict  the  defendant  moved  for  judgment  in  its 
favor,  which  the  court  below,  pro  forma,  overruled,  and  rendered  judg- 
ment for  the  plaintiff,  against  the  exception  of  the  defendant.  Thus 
llie  question  is  distinctly  presented  for  decision,  whether  a  town  is  liable 
for  damages  sustained  through  the  insufficiency  of  a  highway  which  it  is 
legally  bound  to  keep  in  repair,  to  one  who  is  unlawfully  traveling  on 
such  highway,  or  traveling  on  the  Sabbath  without  a  legal  excuse.  The 
question  is,  not  whether  the  plaintiff  is  barred  from  recovering  damages 
which  he  would  otherwise  be  entitled  to  recover,  because  he  was,  at  the 
time  he  received  the  injury,  committing  an  unlawful  act,  or  traveling  at 
an  unlawful  rate  of  speed,  but  whether  the  town  was  under  a  legal  duty 
to  furnish  him  a  safe  highway  to  travel  over,  when,  at  that  precise  time, 
he  was  forbidden  by  law  to  travel  over  the  highway.  This  precise  ques- 
tion is  now  for  the  first  Ume  presented  to  this  court  for  decision.  In 
Abbott  V.  Wblcott,  38  Vt.  666,  a  question  somewhat  analogous  was  deci- 
ded. The  plaintiff  in  that  case  was  injured  from  the  springing  of  a 
bridge  while  he  was  trotting  his  horse  upon  it.  The  bridge  was  of  such 
oonstrufltion  that,  by  law,  the  plaintiff  was  forbidden  to  drive  faster  than 
a  walk  thereon.  The  plaintiff  might  lawfully  travel  on  the  bridge,  but 
not  at  the  rate  of  speed  he  used.  It  was  held  he  could  not  recover.  The 
decision  is  put  upon  two  grounds :  first,  that  the  plaintiff's  illegal  act  in 
driving  faster  than  a  walk  must  have  contributed  to  the  springing  of  the 
bridge,  and  so  contributed  t<o  the  happening  of  the  accident  which  caused 
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the  injury  ;  second,  if  this  was  not  so,  that  inasmuch  as  it  was  conceded 
that  ^  the  bridge  was  good  and  sufficient,  except  in  the  matter  of  its 
springing  when  driven  upon  on  the  trot,  and  as  the  plaintiff  had  no  right 
to  use  it  in  that  manner,  the  town  was  under  no  legal  obligation  to  provide 
a  bridge  for  such  use  ;  in  other  words,  that  the  town  had  fullj  discharged 
its  duty  toward  the  plaintiff,  in  that  it  had  provided  as  good  a  bridge  as 
the  law  required,  and  that  the  accident  happened  and  the  injury  was  oc- 
casioned by  the  unlawful  act  of  the  plaintiff,  or  of  one  Carljsle,  who  was 
at  the  time  also  trotting  his  horse  on  the  bridge,  and  not  from  any  failure 
of  the  town  to  discharge  its  duty  in  the  premises.  The  question  at  bar 
has  arisen  in  other  States,  but  the  courts  of  those  States  have  not  been  so 
forti^nate  as  to  arrive  at  the  same  solution  of  it.  The  courts  of  Massa- 
chusetts and  Maine  have  repeatedly  decided  that  a  plaintiff  could  not  re- 
cover under  such  circumstances.  Jones  v.  Andaver,  10  Allen,  18  ;  Bo*' 
worth  V.  Su>anz0y,  10  Mete.  363  ;  HincMey  v.  Penobscot^  42  Me.  89  ;  Bry^ 
ant  V.  Biddefordy  39  id.  192.  In  some  of  the  other  States  it  has  been 
held  that  the  fact  that  the  plaintiff  was  traveling  on  the  Sabbath  in  vio- 
lation of  law  did  not  relieve  the  town  from  its  liability  for  damages  sus- 
tained through  the  insufficiency  of  its  highway.  So  far  as  I  have 
had  access  to  such  dedsions,  they  assume  that  the  town  was  liable  to  the 
plaintiff  for  the  insufficiency  of  its  highway,  and  proceed  to  consider 
whether  the  unlawful  act  of  the  plaintiff  relieved  the  town  from  such 
liability.  Sutton  v.  Wautoatosa,  29  Wis.  219 ;  9  Am.  Rep.  534,  is  one  of 
the  latest  decided  cases  of  this  kind,  and  one  on  which  the  plaintiff  es- 
pecially relies.  It  therefore  demands  some  consideration.  In  the  opinion, 
which  was  delivered  by  Ch.  J.  Dixon,  very  many  of  the  cases  are  re- 
viewed. It  assumes  that  the  decision  of  the  cases  against  the  right  of 
the  plaintiff  to  recover  rests  either  upon  the  ground  that  the  plaintiff's 
illegal  act  of  traveling  on  the  Sabbath  contributed  to  the  happening  of 
the  accident,  and  for  that  reason  deprived  him  of  the  right  of  recovery, 
or  that  the  fact  that  he  was  engaged  in  an  unlawful  act  at  the  time  he 
received  the  injury  bars  his  right  of  action.  Both  of  these  grounds  are 
combatted  earnestly,  and,  I  think,  successfully.  It  is  difficult  to  maintain 
that  the  traveler's  illegal  act  in  such  cases  contributed  to  the  happening 
of  the  accident.  The  insufficiency  of  the  highway  remaining  the  same 
and  the  traveler  being  at  the  place  of  the  insufficiency  under  the  same 
circumstances  on  any  other  day  of  the  week,  the  same  accident  and  in- 
jury would  have  befallen  him.  A  contributory  cause  is  one  whicj,  under 
the  same  circumstances,  would  always  be  an  element  aiding  m  the  jro> 
dnction  of  the  accident.  The  fact  that  the  traveler  is  onlawiolly  at  the 
place  of  the  accident  does  not  contribute  to  the  overtnni  of  his  carriage 
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or  to  the  production  of  the  accident.  The  same  forces  and  causes  would 
haye  oyertnmed  the  carriage  or  caused  the  accident  as  well  on  a  week 
day  as  on  the  Sabbath ;  as  well  whe^i  the  trayeler  was  lawfully  at  the 
place  of  the  accident  as  when  unlawfully  there.  It  is  sometimes  asserted 
that  if  the  injured  party  had  not  been  unlawfully  trayeling  he  would  not 
haye  been  at  the  place  of  insufficiency,  and  would  not  have  received  the 
injury.  The  same  is  true  of  all  injuries  on  highways.  The  injured 
person  must  be  present  at  the  place  of  the  accident  in  order  to  receive 
the  injury.  Whether  he  is  lawfully  or  unlawfully  there,  when  Uiere,  the 
same  causes  and  forces  produce  the  accident  in  the  one  case  as  in  the 
other ;  and  the  fact  that  the  injured  one  is  present  unlawfully  is  not  a 
factor  which  contributes  to  the  happening  of  the  accident.  Hence,  the 
decisions  against  the  traveler's  right  of  recovery  must  rest  upon  some 
other  basis  than  that  his  unlawful  act,  or  traveling  unlawfully,  was  a 
contributory  cause  to  the  happening  of  the  accident  within  the  legal 
meaning  ordinarily  attached  to  those  words.  Neither,  as  I  think,  can  the 
fact  that  the  party  receiving  the  injury  was,  at  the  time  of  the  injury, 
engaged  in  an  unlawful  act,  deprive  him  of  the  right  of  recovery.  If  the 
plaintiff,  at  the  time  of  the  injury,  had  been  profaning  the  name  of  Deity, 
he  would  have  been  engaged  in  an  unlawful  act ;  but  no  one  would  hold 
that  such  an  act  would  bar  him  from  recovering  of  the  town  if  it  were 
otherwise  liable  for  the  injury  sustained.  The  town  could  not  relieve 
itself  from  the  consequences  of  its  own  wrong  or  neglect,  by  alleging  the 
illegal  act  of  the  plaintiff.  Punishments  are  provided  for  all  unlawful 
acts,  but  their  administration  is  not  committed  to  the  discretion  of  towns ; 
neither  has  a  town  the  right  to  add  to  the  prescribed  penalty  the  injuries 
resulting  from  its  own  wrongful  act  or  neglect.  The  traveling  by  the 
plaintiff  without  excuse,  on  the  Sabbath,  was  not  an  offense  against  the 
town,  and  it  cannot  excuse  its  wrong  done  to  him,  if  wrong  it  be,  by  re- 
crimination. The  aUegation  of  a  wrong  done  by  a  plaintiff  to  a  third 
party  never  furnished  a  defendant  a  good  legal  answer  for  a  wrong  done 
by  himself  to  that  plaintiff.  Several  of  the  cases  cited  by  the  plaintiff 
sustain  and  illustrate  this  proposition. 

There  may  be  cases  in  which  a  party  injured  through  the  insufficiency 
of  a  highway  while  engaged  in  an  unlawful  act  could  not  recover,  and 
in  which  the  unlawful  act  would  be  the  remote  cause  of  his  inability  to 
recover.  It  may  be  questionable  whether  a  criminal  party,  like  a  thief, 
robber,  or  kidnapper,  who  should  be  injured  while  using  a  highway  in 
transporting  and  securing  the  fruits  of  his  crime,  could  recover  for  such 
injuries,  though  occasioned  by  the  insufficiency  of  the  highway,  of  the 
town  ordinarily  responsible  for  such  insufficiency.    In  all  such  cases,  1 
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apprehend,  his  unlawful  act  would  not  bar  the  criminal  party  from  sus 
taining  an  action  which  had  once  attached  against  the  town,  but  that  nc 
such  right  of  action  would  arise,  because  the  town  would  be  under  nc 
obligation  to  furnish  him  a  safe  highway  for  any  such  purpose. 

I  think  it  is  quite  clear,  that  the  decisions  against  the  rights  of  the  plain- 
tiff to  recover  in  such  cases,  if  sustainable,  must  rest  upon  some  other 
ground.  While  I  am  quite  ready  to  yield  my  assent  to  the  reasoning  of 
the  learned  judge  who  delivered  the  opinion  in  the  case  last  cited,  I  am 
not  so  well  satisfied  that  the  opinion  meets  the  real  point  raised  for 
decision.  As  heretofore  remarked,  the  question  is  not,  is  the  plaintiff 
barred  from  recovering  for  injuries  sustained  through  the  insufficiency  of 
a  highway,  and  which  he  would  otherwise  be  entitled  to  recover,  because 
he  was,  at  the  time  he  received  the  injuries,  engaged  in  an  unlawful  act, 
but  was  the  town  under  a  legal  liability  to  furnish  him  a  safe  highway  to 
travel  on,  at  a  time  when  he  was,  by  law,  forbidden  to  travel  on  it  ?  The 
liability  of  towns  for  the  sufficiency  of  their  highways  is  wholly  imposed 
by  statute.  The  right  of  the  traveler  to  recover  for  injuries  sustained 
through  such  insufficiency  is  also  conferred  by  statute.  No  such  liability  or 
right  existed  at  common  law.  The  duty  and  liabilities  of  towns  in  regard 
to  their  highways  are  due  only  to  travelers,  to  that  class  who  have  the 
right  to  pass  and  repass  thereon,  and  continue  only  so  long  as  they  are 
in  the  exercise  of  that  right.  When  one  ceases  to  use  a  highway  for  the 
purpose  of  passing  and  repassing  thereon,  the  duty  and  liability  of  the 
town  toward  him,  in  regard  thereto,  cease.  This  has  been  repeatedly 
decided.  Stickney  v.  City  of  Saieniy  3  Allen,  374 ;  Richards  v.  Enfield^ 
18  Gray,  344 ;  Elodgett  v.  City  of  Boston,  8  Allen,  237 ;  Stinson  v. 
Gardiner,  42  Me.  248  ;  Orcutt  v.  Bridge  Co.,  53  id.  500 ;  Baxter  v. 
Winooski  Turnpike  Co.,  22  Vt.  124 ;  Abbott  v.  Wolcott,  38  id.  666  ;  Sykes 
V.  Pawlet,  43  id.  446  ;  5  Am.  Rep.  295 ;  Hayward  v.  Rutland,  unreported. 

We  do  not  think  any  good  lawyer  would  contend  that  a  town  would 
be  liable  for  damages  sustained  through  the  insufficiency  of  one  of  its 
highways,  by  a  circus  performer  who  might  chance  to  pitch  his  tent  and 
establish  his  ring  on  the  highway,  and  who  should  happen  to  be  injured 
while  performing  his  feats  of  horsemanship  or  of  lofty  tumbling.  In  sucb 
a  case  the  town  would  not  be  liable,  because  it  would  not  be  under  any 
legal  duty  to  provide  him  a  highway  for  any  such  purpose.  Many  casos 
might  be  supposed  in  which  the  town  would  not  be  liable  to  one  injured 
through  the  insufficiency  of  one  of  its  highways,  because  the  one  receiv- 
ing the  injury  would  not  be  using  it  for  a  purpose  contemplated  by  the 
statute,  and  hence  the  town  would  be  under  no  duty  toward  him.  As  a 
town  is  liable  for  such  injuries  only  by  force  of  the  statute,  its  liability 
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must  be  limited  to  those  cases  in  which  the  statute  has  imposed  the  duty 
upon  it  to  provide  a  safe  highway  for  the  injured  party  iu  the  particular 
use  to  which  he  was,  when  injured,  putting  it.  It  is  competent  for  the 
legislature  when  creating  this  duty  and  liability,  or  subsequently,  to  pre- 
scribe the  limitations  thereof.  It  may  be  limited  to  a  particular  class  of 
individuals,  or  to  special  occasions.  Is  it  reasonable  to  suppose  that  the 
statute  was  intended  to  impose  this  duty  and  liability  in  behalf  of  a  per- 
son who  was  forbidden  to  use  all  highways  for  the  purposes  of  travel, 
and  at  a  time  when  he  was  so  forbidden  to  use  them  ?  Can  he  be  a 
traveler  within  the  purview  of  the  statute  who  is  forbidden  to  travel  ? 
The  question  is  its  own  answer.  The  statute  imposing  this  duty  and 
burden  was  first  enacted  March  3,  1797.  1  Tolman's  Stats.  452,  §  13. 
The  same  has  continued  in  force,  with  some  immaterial  modifications,  so 
far  as  regards  this  question,  to  the  present  time.  On  the  same  March  3, 
1797,  was  enacted  the  statute  against  traveling  on  the  Sabbath,  not 
exactly  in  its  present  form,  but  in  substance  the  same.  1  Tolman's  Stats., 
cb.  27,  §§  1,  6.  Thus,  at  the  same  time,  the  duty  was  imposed  upon 
towns  to  provide  safe  highways,  and  they  were  rendered  liable  for  injuries 
sustained  through  the  insufficiencies  of  such  highways.  All  persons  were 
forbidden  to  use  them  on  the  Sabbath  except  for  certain  purposes.  The 
statute  limiting  their  use  furnishes  the  measure  of  the  duty  and  liability 
imposed.  In  other  words,  the  duty  and  liability  imposed  are  co-extensive 
with  the  purposes  for  which  persons  can  legitimately  use  the  highways, 
and  nc  greater.  A  statute  which  should  forbid  the  use  of  highways  for 
certain  purposes,  or  on  certain  days,  or  in  a  certain  manner,  would  limit 
the  duty  and  liability  of  towns  in  regard  thereto.  The  statute  has  lim- 
ited the  amount  of  load  one  may  carry  on  a  highway  to  10,000  lbs.  lie 
who  attempts  to  draw  a  greater  load  does  it  at  his  own  risk,  because 
when  he  puts  himself  in  such  a  position,  the  town  owes  him  no  duty,  and 
is  under  no  liability  for  injuries  received  through  the  insufficiency  of  its 
highways.  The  plain tilE  when  injured  was  forbidden  by  law  to  use  the 
highway,  and  by  reason  thereof  the  defendant  town  owed  him  no  duty  tc 
provide  him  any  kind  of  a  highway,  and  therefore  was  under  no  liability 
for  any  insufficiency  in  any  highway.  So  far  as  the  town  was  concerned, 
he  had  no  business  to  be  at  that  place  at  that  time ;  and  hence  he  was 
there  at  his  own  rbk.  If  he  has  sustained  damages,  they  fall  upon  him- 
self and  not  upon  the  town,  because  the  statute  has  not  made  the  towc 
liable  for  them. 

Judgment  reversed,  and  judgment  for  the  defendant  to  recover  its 
eosts. 
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(47  vt  8a) 

Bankruptcy  ^plea  of^  as  hoar  to  acHon, 

Action  on  promiflsory  notes  ;  plea  in  bar  that  einoe  the  oommencement  of  the  action 
defendant  had  been  adjadged  a  bankrupt,  and  that  plaintiff  had  proved  its  debt  in 
bankraptcy,  and  that  the  bankraptcy  proceedings  wero  still  pending.  Held  bad  on 
demurrer. 

ACTION  of  assumpsit  on  promissory  notes,  commenced  November 
18,  1870.  Plea,  in  bar,  that  on  November  29, 1870,  involuntary  pro- 
ceedings in  bankruptcy  were  instituted  against  defendants,  wherein  on 
January  7th  then  next  they  were  adjudged  bankrupts  and  an  assignee 
appointed  ;  that  plaintiff  proved  its  debt  against  them  in  bankruptcy,  and 
that  the  bankruptcy  proceedings  were  still  pending.  .  Plaintiff  demurred 
to  the  plea. 

The  demurrer  was  sustained ^ro^brma,  and  judgment  was  rendered  for 
plaintiff.     Defendant  excepted. 

Prout,  Simons  ^  Walker^  for  defendant. 

Briggs  Sf  Ormshee  and  B.  J.  Phelps,  for  plaintiff. 

Wheelbb,  J.  The  first  clause  of  the  21st  section  of  the  Bankrupt 
Act  of  1867,  as  it  stood  before  the  late  amendments,  and  when  the  judg- 
ment under  revision  was  rendered,  provided,  "  That  no  creditor  proving 
his  debt  or  claim  shall  be  allowed  to  maintain  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  but  shall  be  deemed  to  have  waived  all 
right  of  action  and  suit  against  the  bankrupt ;  and  all  proceedings  already 
commenced,  or  unsatisfied  judgments  already  obtained  thereon,  shall  be 
deemed  to  be  dbcharged  and  surrendered  thereby."  These  provisions 
standing  alone  would  be  very  direct  and  effective  against  maintaining  any 
suit  against  a  bankrupt  upon  a  debt  proved  against  his  estate.  But  they  are 
to  be  read  in  connection  with  the  other  provisions  of  the  act,  and  not  alone, 
and  their  effect  is  to  be  determined  from  the  meaning  of  the  whole.  The 
act  provides  for  a  discharge  to  bankrupts,  excluding  corporations  and 
joint-stock  companies ;  and  also  provides  what  the  effect  of  the  discharge 
shall  be  when  granted.  If  the  proceedings  terminate  without  a  discharge 
the  bankrupt  is  liable  to  a  judgment  in  ^^rsoTiam  upon  any  cause  of  action 
that  existed  before  the  bankruptcy,  and  is  liable  to  have  it  satisfied  oui 
f  f  his  after-acquired  property.     Fisher  v.  Currier,  7  Mete.  427 ;  Haxtm 
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▼.  Oone^  2  Barb.  Ch.  506.  This  applies  as  well  to  proved  debts  as  to 
those  that  are  provable  and  not  proved,  and  shows  that  proof  of  debts 
does  not  merge  nor  extinguish  them  absolutely,  but  only  so  suspends  their 
vitality  that  no  action  can  be  carried  to  final  judgment  upon  them  during 
.he  pendency  of  the  bankruptcy  proceedings.  The  proof  of  debts  must 
generally,  if  not  always,  precede  the  granting  of  a  discharge ;  and  full 
effect  could  not  be  given  to  the  rights  of  a  creditor  to  prove  his  debt  and 
also  to  proceed  against  after-acquired  property  in  case  no  discharge  should 
be  granted,  if  the  bankrupt  could,  during  the  pendency  of  the  proceedings 
in  bankmptcy,  that  might  terminate  in  a  discharge  and  might  not,  plead 
the  proof  of  the  debt  as  a  full  bar  to  an  action  upon  it. 

The  English  bankrupt  acU  (49  Geo.  3,  c  121,  §  14)  provided  that  it 
should  not  be  lawful  for  accreditor  who  had  brought  an  action  against  a  bank- 
rupt upon  a  provable  debt,  to  prove  it,  '^  without  relinquishing  such  ao- 
iion,"  and  that  the  proof  of  such  debt  should  be  "  deemed  an  election  by 
the  creditor  to  take  the  benefit  of  the  commission  with  respect  to  the 
debt  so  proved  or  claimed."  In  an  action  on  such  a  debt,  the  bankrupt 
pleaded  the  proof  of  the  debt  in  bar,  and  the  plea  was  held  good,  and 
judgment  rendered  for  the  defendant  Becui  v.  Sowerby,  3  Maule  &  Selw. 
78.  Afterward  the  same  question  came  before  the  King's  Bench  again 
n]K>n  a  similar  plea,  and  notwithstanding  the  case  of  Bead  v.  Sowerhy^  it 
was  held  that  the  plea  was  not  a  good  bar.  Best,  J.,  said :  '<  To  make 
it  a  good  bar,  the  debt  must  be  extinguished.  Now  here  there  was  no 
extinguishment  of  the  debt ;  for  if  the  commission  had  been  superseded 
the  party  would  clearly  have  had  a  right  to  bring  an  action.  The  proper 
course  in  such  a  case  for  the  party  to  pursue  is,  either  to  apply  to  the 
chancellor  to  expunge  the  debt,  or  to  the  court  in  which  the  action  is 
brought  to  stay  the  proceedings.'*     Harley  v.  Greenwood,  5  B.  &  Aid.  95. 

Under  the  Bankrupt  Act  of  1841,  which  contained  similar  provisions, 
it  was  heldj  according  to  some  authorities,  that  proof  of  a  debt  merely 
was  not  a  bar  to  the  claim.  Haxton  v.  Gorse,  supra»  The  same  doctrine 
has  been  held  in  several  cases  under  the  present  act.  In  re  Roseriberg^  2 
Bank.  Reg.  81 ;  8  Am.  Law  Beg.  (N.  S.)  242 ;  Hoyt  et  al.  v.  Freer  et  al,  4 
Bank.  Beg.  34 ;  Bump  on  Bank.  375.  On  this  argument,  the  late  case  of 
BermeU  v.  Goldthwait,  109  Mass.  494 ;  S.  C,  12  Am.  Bep.  742,  where  it 
appears  to  have  been  held  that  proof  of  a  debt  in  bankruptcy  was  a  full 
defense  to  an  action  pending  upon  it  at  the  time  of  proof,  has  been  cited 
in  behalf  of  the  defendant,  and  carefully  examined,  on  account  of  the 
great  consideration  always  due  to  decisions  of  that  court.  That  decision  ap« 
pears  to  have  been  largely  made  on  the  authority  of  some  cases  under  the 
act  of  1841,  in  which  the  learned  judges  in  deciding  them  enunciated  or  gave 
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countenance  to  such  views ;  but  an  examination  of  those  cases  shows  that 
this  question  was  not  directly  involved  in  any  of  them.  In  one  of  them  ( (7am- 
itock's  case,  5  Law  Reporter,  163),  the  question  was  whether  a  bankrupt  in 
custody  on  a  close-jail  execution,  was  entitled  to  release  on  proof  of  the 
debt  against  his  estate ;  and  what  Prentiss,  J.,  said,  was  upon  that  ques- 
tion in  holding  that  he  was  entitled  to  be  immediately  discharged  from 
that  custody.  In  another  (^Everett  v.  Derby ^  5  id.  225),  the  point  was,  wheth- 
er the  pendency  of  a  suit  on  one  demand  would  prevent  the  plaintiff  in  that 
suit  from  proceeding  in  bankruptcy  against  the  defendant  on  another  de- 
mand; and  the  remarks  of  Ware,  J.,  were  made  upon  that  question. 
In  another  (Humphreys  v.  Scott,  31  Me.  192),  the  effect  of  a  discharge, 
and  not  that  of  proof  of  a  debt  in  bankruptcy,  was  Involved.  Notwith- 
standing the  great  respect  to  which  the  decisions  of  the  court  that  made 
and  the  opinions  of  the  learned  judge  that  pronounced  the  decbion  in 
Bennett  v.  Goldthwa%t\  are  justly  entitled,  that  decision,  considered  with 
the  others  that  have  been  mentioned,  does  not  satisfy  this  court  that  the 
construction  there  put  upon  that  part  of  the  Bankrupt  Act  is  the  correct 
one.  No  other  case  in  which  mere  proof  of  a  claim  has  been  held  to  be  a 
good  bar  has  been  produced  in  argument,  and  none  other  has  been  dis- 
covered, except  Read  v.  Sowerby,  before  mentioned.  Ansonta  Brase  ^ 
Capper  Go.  v.  iVw  Lamp  Chimney  Co.,  53  N.  Y.  123  ;  S.  C,  13  Am.  Rep. 
476,  has  been  referred  to  as  impliedly  giving  countenance  to  such  a  plea 
by  a  bankrupt  person,  by  holding  that  it  would  be  bad  for  a  bankrupt 
corporation,  because  the  corporation  could  not  be  discharged.  And  Mr. 
Justice  Nelson  appears  to  have  held  that  proof  of  a  debt  of  a  class  that 
under  section  33  would  not  be  barred  by  a  discharge,  would  not  be  a  bar 
to  a  suit  upon  the  debt.  In  re  Robinson,,  6  Blatchf.  G.  G.  253.  But  a 
person  adjudged  a  bankrupt  may  not  be  discharged  from  any  debts. 
Corporations  are  not  distinguished  from  persons,  nor  debts  not  barred  by 
discharge  from  those  that  are,  in  section  21 ;  and  if  proof  of  a  debt  would 
not  be  a  bar  for  a  defendant  that  could  not  be  discharged,  it  should  not 
be  for  one  who  might  not  be  discharged,  while  the  question  of  discharge 
is  pending.  This  section  21  does  make  a  distinction  between  creditors  who 
prove  their  debts  and  those  who  do  not ;  but  not  such  as  to  show  that  the 
debts  of  the  former  are  barred  without  a  discharge,  and  of  the  latter,  not. 
The  act,  as  it  stood  before  late  amendments,  left  liens  by  attachment,  that 
should  be  four  months  older  than  bankruptcy  proceedings,  unimpaired  by 
the  proceedings,  if  the  creditor  should  choose  to  stand  upon  his  attach- 
ment. Section  14.  And  if  the  creditor  chose  to  so  stand,  he  could  have  a 
judgment  to  hold  the  property  attached,  although  the  bankrupt  should 
obtain  and  plead  his  discharge  in  bar  of  the  action.  Stoddard  v.  Locke^  48 


JANUARY  TERM,  1875.  121 

Stiles  y.  Hitchcock. 

Vt  574.  The  intention  of  the  act  seems  to  have  been,  that  an  ordinary 
creditor  who  had  commenced  suit  should  not  have  the  benefit  of  such  a 
lien,  and  also  prove  his  debt  and  share  with  the  other  creditors  in  the  rest 
of  the  estate ;  and  the  distinction  made  in  section  21,  between  those  who 
prove  their  debts  and  those  who  do  not,  and  providing  that  all  previous 
proceedings  and  unsatisfied  judgments  therein,  of  a  creditor  who  proves 
his  debt,  shall  be  surrendered  and  discharged  by  the  act  of  proving  it, 
appears  to  have  been  made  to  carry  out  that  intention.  Oonutock's  case, 
suprcu  The  previous  proceedings  of  a  creditor  proving  his  debt,  so  far 
as  they  can  in  any  way  affect  the  estate  of  the  bankrupt,  are,  doubtless, 
by  the  mere  act  of  proof,  discharged  and  surrendered  ;  but  the  debt  itself 
remains,  as  well  as  that  of  a  creditor  who  does  not  prove,  to  await  the 
result  of  the  proceedings  in  respect  to  discharge.  The  debt,  therefore, 
should  not  be  barred  by  a  judgment  for  the  defendant  upon  a  plea  of 
it  merely,  but  should  be  held  in  suspension  until  the  termination  of  the 
proceedings  in  respect  to  the  discharge,  one  way  or  the  other. 

The  plea  in  this  case  sets  forth  proof  of  the  debt  merely,  and  is  plead- 
ed in  bar  of  the  action.  The  pro  forma  judgment  that  the  plea  was  in- 
sufficient was  correct. 

On  motion  of  the  defendants  the  judgment  is  reversed,  pro  forma,  and 
the  cause  remanded,  with  leave  to  withdraw  the  demurrer,  and  replead 
on  the  usual  terms. 


Stiles  v.  Hitchcock. 

(47  Vt  419.) 
Taxes  —collector  of,  not  obliged  to  give  recent*. 

A  collector  of  taxes  is  onder  no  obligation  to  give  a  receipt  for  taxes  paid  to  him  xmlest 
the  Btatates  expressly  requires  it ;  and  a  custom  to  do  bo  will  not  bind  him. 

ACTION  of  trover  for  a  wagon.  Plea,  the  general  issue  and  notice  of 
justification  as  a  collector  of  taxes.  It  appeared  at  the  trial  that 
defendant,  as  tax  collector  of  the  town,  demanded  of  plaintiff  the  amount 
of  taxes  legally  assessed  against  him  ;  that  plaintiff  refused  to  pay  the 
money  unless  defendant  would  give  him  a  receipt  therefor,  and  that  he 
thereafter  took  the  wagon  as  a  distress  for  taxes  and  sold  it  at  public 
auction. 

The  plaintiff  offered  to  show  that  it  had  been  customary  for  years  to 
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give  receipts  for  taxes,  but  the  evidence  was  ezcladed.    The  jury  ren* 
dered  a  verdict  for  the  defendant 

Dvmton  Sf  Veazet/f  for  plaintiff. 

W.  H,  Smith,  for  defendant. 

Powers,  J.  I.  The  jury  have  found  the  fact  that  the  plaintiff  insisted 
upon  a  receipt  as  a  condition  to  his  offer  to  pay  his  tax.  Thb  he  had 
no  right  to  do.  The  collector  is  under  no  obligation  to  give  a  receipt  for 
taxes  paid  to  him.  The  plaintiff  refused  to  pay  unless  the  receipt  was 
given.  This  is  equivalent  to  an  absolute  refusal  to  pay,  and  was  a  waiver 
t>f  any  right  to  the  statutory  notice  of  six  days,  required  by  section  8, 
chapter  84,  General  Statutes,  to  be  given  before  making  distress.  Downer 
Woodiniry,  19  Vt.  329;  Whedoch  v.  Archer  et  ctl,,  26  id.  380-,  Hurl- 
bart  V.  Greeny  42  id.  316. 

II.  The  evidence  offered  by  the  plaintiff  to  show  that  it  had  been  cus- 
tomary for  the  collector  to  give  receipts  for  taxes  paid,  was  properly 
excluded.  The  duties  of  collectors  in  the  collection  of  taxes  are  all 
prescribed  by  statute,  and  cannot  be  varied  by  custom.  We  find  no 
«rror  in  the  trial  below,  and  the  judgment  is  affirmed. 
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(47  Vt  546.) 

National  banks — special  deposits  for  So^e-keeping. 

The  taking  of  special  deposits,  to  keep  merely  for  the  accommodation  of  the  depositor, 
is  not  within  the  aathorixed  business  of  national  banks;  and  the  cashiers  of  snch 
banks  have  no  power  to  bind  them  on  any  express  contract  accompanying,  or  any  im« 
plied  contract  arising  out  of,  snch  taking.* 

ACTION  on  the  case  with  a  count  in  trover  for  certain  United  States 
bonds.     Plea,  the  general  issue. 
The  plaintiff's  evidence  tended  to  show  that  defendant  was  a  national 
liank  organized  under  the  act  of  Congress  of  June,  1864,  known  as  the 
**•  National  Currency  act;*'  that  in  January,  1869,  he  delivered,  at  their 
iMinking-hoase  in  Brattleboro,  to  S.  M.  Waite,  the  cashier.  United  Statet 

•  See  Ocean  Nat,  Bank  v.  First  Nat.  Bank^  poeL 
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bonds  of  the  value  of  $2,400,  and  reoeiyed  a  written  receipt  therefor,  a 
follows : 

^'Thb  First  National  Bank  of  Brattlebobo. 

"  Brattleboro,  Vt.,  Jan.  8,  1869. 

**  Lucius  L.  WQey  has  deposited  in  this  bank  twenty-four  Jji^; };  JJJ 
hundred  dollars  of  5-208,  1867,  for  safe-keeping,  as  a  special  jJS^VJfn 
deposit.  S.  M.  Waite,  C." 

That  at  the  several  dates  minuted  on  the  margin  of '  said  paper,  he 
called  at  said  bank  and  said  Waite  paid  him  the  interest  on  said  bonds 
and  entered  said  memoranda  on  the  margin  of  the  paper ;  that  in  August, 
1871,  he  presented  said  receipt  to  said  Waite  at  said  bank,  and  demanded 
said  bonds  of  him ;  that  said  Waite  did  not  then,  nor  had  he  since,  de- 
livered said  bonds  to  the  plaintiff ;  that  some  time  before  said  demand 
was  made,  said  Waite  informed  him  that  said  bonds  had  been  stolen  the 
June  before.  The  defendant  offered  no  evidence,  and  declined  to  go  to 
the  jury  with  any  question  of  fact,  but  asked  the  court  to  hold  as  matter 
of  law  that  under  said  act  of  Congress  national  banks  could  not  be  held 
liable  for  special  deposits ;  that  said  Waite  could  only  bind  himself,  and 
:.ot  the  bank,  by  the  contract  set  forth  in  said  receipt.  No  other  ques* 
tion  was  raised  by  defendant. 

The  court,  pro  formoy  declined  to  hold  as  requested,  but  directed  a 
Terdict  for  the  plaintiff ;  to  which  the  defendant  excepted. 

Field  4r  Tyler  and  £  J,  Phelps^  for  defendant 

C.  N,  Davenport^  for  plaintiff.  The  receipt  offiired  iu  evidence 
contains  a  special  undertaking  to  safely  keep  the  bonds  as  a  special 
deposit,  and  return  them  to  the  owner  on  demand.  It  is  not  a 
naked  deposit,  binding  defendant  only  to  slight  care,  and  making  it 
liable  only  for  gross  negligence.  This  contract  requires  ordinary 
care,  and  imposes  liability  for  ordinary  neglect.      2  Kent's  Com.  564  ; 

1  Pars,  on  Cont.  572,  note  s  ;  Spooner  v.  Mattoon,  40  Vt.  300 ;  Jones 
on  Bailm.  48,  49,  50,  51 ;  Story  on  Bailm.,  §§  70j  71.  Defendant's  fail- 
ure to  deliver  on  demand  puts  it,  prima  facie,  in  the  wrong,  and  casts 
upon  it  the  burden  of  showing  the  circumstances  which  it  claims  excuse  it. 

2  Kent's  Com.  566 ;  Shearm.  &  Redf.  on  Negl.  11 ;  Story  on  Bailm.,  §  213. 

It  is  claimed  that  national  banks  have  no  right  to  receive  special 
deposits,  and,  aa  a  corollary,  that  having  received  them  without  right, 
they  may  convert  them  to  their  own  use,  and  the  law  affords  no  remedy 


124  VERMONT, 


Wiley  y.  The  First  National  Bank  of  Brattleboro. 


Ranks  organized  under  the  act  to  provide  a  national  currency  have  *'  all 
such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking,  by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt,  by  receiving  deposits,  by  buying 
and  selling  exchange,  coin,  and  bullion  ;  by  loaning  money  on  personal 
security;  by  obtaining,  issuing,  and  circulating  notes  according  to  the 
provisions  of  this  act."  Section  8  of  the  act:  National  Bank  v.  Lamb,  10 
Am.  Rep.  438 ;  Nationa,,  Bank  v.  Gommonwealth,  9  Wall.  353  ;  Van 
Allen  V.  Assessors,  3  id.  573.  "  By  receiving  deposits,"  is  meant 
6])ecial  as  well  as  general  deposits.  A  subsequent  section  clearly  shows 
this  is  so.  *^  And  after  such  default,  etc.,  it  shall  not  be  lawful  for  the 
association  suffering  the  same,  to  pay  out  any  of  its  notes,  discount  any 
notes  or  bills,  or  otherwise  prosecute  the  business  of  banking,  except  to 
receive  and  safely  keep  money  belonging  to  it,  and  to  deliver  special  de^ 
posits"  Section  8  ;  Bank  v.  Bank,  14  Wall.  398 ;  Coffey  \,  Bank,  2  Am. 
Rep.  488.  Had  not  the  power  to  receive  special  deposits  been  ex- 
pressly conferred,  in  the  absence  of  any  prohibition,  it  would  be  implied 
from  the  course  of  business  and  the  usages  of  trade.  There  is  nothing 
illegal  in  that  kind  of  business.  It  is  as  fi'ee  from  hazard,  properly  coiv- 
ducted,  as  any  other  banking  business.  It  Is  profitable  to  banks,  to  be 
the  custodians  of  their  customers'  government  securities.  Morse  on 
Banks,  55.  The  doctrine  of  uUra  vires  never  excuses  corporations  or 
individuals  for  grand  larceny.  "  I  had  no  business  to  receive  your  bonds^ 
therefore  I  stole  them,''  is  an  excuse  that  has  never  yet  been  effectual  in 
a  court  of  justice.  Corporations  are  liable  for  every  wrong  of  which 
they  are  guilty ;  in  such  cases  the  doctrine  of  vkra  vires  has  no  applica- 
tion. Merchants^  Bank  v.  State  Bank,  10  Wall.  645 ;  Leach  y.  Hah,  7 
Am.  Rep.  XI 2. 

Waite,  in  receiving  the  bonds  and  giving  the  receipt,  professed  to  act 
as  cashier,  and  in  behalf  of  the  bank.  His  receipt  as  cashier  binds  the 
bank,  if  within  the  scope  of  his  authority.  Corporations  act  through 
their  agents.  Cashiers  of  banks  are  duly  authorized  agents  for  the  trans« 
action  of  such  business  as  pertains  to  their  office.  Receiving  deposits  ia 
peculiarly  the  business  of  cashiers.  Story  on  Agency,  §  114;  Minor  y. 
Mechanics'  Bank,  1  Pet.  70;  Merchants'  Bank  v.  State  Bank,  10  Wall. 
604 ;  Cooke  v.  State  Bank,  1 1  Am.  Rep.  680 ;  Tarborough  v.  Bank  of 
England,  16  East,  6  ;  Baptist  Church  v.  Railroad,  5  Barb.  80  ;  Angell  & 
Ames  on  Corp.,  §§  31 1, 384 ;  2  Hillard  on  Torts,  285, 286 ;  Morse  on  Banks, 
69  et  seq,  A  corporation  is  liable  for  the  acts  of  its  servants,  in  the  same 
manner  and  to  the  same  extent  that  a  natural  person  would  be  under  like 
circumstances. 


FEBRUARY  TERM,  1875.  125 

Wiley  ▼.  The  First  National  Bank  of  Brattleboro. 

-,  ■    I '—m 

Wheeler,  J.  Although  the  plaintiff  has  in  this  action  declared  as  for 
m  tort,  still,  so  far  as  the  tort  rests  upon  contract,  the  same  rules  are  to 
goyem  that  would  if  the  contract  itself  had  heen  declared  upon ;  as  was 
said  concerning  actions  of  tort  founded  on  the  contracts  of  infants,  in 
Towns  V.  Wtletf,  23  Vt.  355,  and  was  held  respecting  the  tort  of  a  mar* 
ried  woman  resting  on  her  contract,  in  Woodward  y.  Barnes^  46  Vt.  332. 
The  assumption  of  the  obligation  that  the  law  imposes  upon  a  depositary 
to  keep  the  deposit  is,  of  itself,  a  contract,  as  is  apparent  from  the  nature 
of  the  transaction  and  from  authority.  Jones  on  Bailm.,  §  50.  In  this  case 
there  is  no  evidence  of  any  actual  conversion  of  the  plaintifiPs  bonds  to  the 
use  of  the  defendant  bank.  And  in  the  evidence  of  some  constructive 
conversion,  which  the  demand  and  refusal  might  otherwise  afford,  what 
was  said  in  connection  with  making  the  refusal  is  to  be  taken  as  a  part 
of  it,  and  altogether  that  does  not  show  any  refusal  in  denial  of  the  plain- 
tiffs  right,  but  rather  a  want  of  power  to  deliver,  and  an  excuse  for  it} 
which  would  be  very  doubtful  if  not  insufficient  evidence  of  a  conversion 
if  the  demand  had  been  made  of  the  party  who  had  become  the  deposit- 
ary. 2  Greenl.  Ev.,  §  644.  And  would  be  none  whatever  of  a  conver- 
sion by  the  bank,  in  this  case,  unless  it  had  itself  become  the  depositary. 
The  transactions  by  which  the  plaintiff  claims  that  the  bank  had  become 
the  depositary  were  wholly  with  the  cashier,  and  their  effect  to  charge 
the  bank  rests  entirely  upon  his  power  in  that  direction.  There  is  no 
controversy,  and  could  not  properly  be  any,  but  that  if  the  taking  of  these 
bonds  to  keep,  as  they  were  taken  by  the  cashier,  was  within  the  scope  of 
the  corporative  business  of  the  bank,  then  the  bank  did  become  the  de- 
positary of  them,  subject  to  the  liabilities  of  that  relation,  and,  if  without, 
not  A  bank  is  an  institution  for  the  custody,  loaning,  exchange,  or  issue 
of  money,  and  for  facilitating  the  transmission  of  funds  by  drafts  or  bills 
of  exchange.  Webster's  Diet.,  Burrill's  Law  Diet.,  Bouvier's  Law  Diet., 
tit.  Banks.  In  Foster  v.  Essex  Bank,  17  Mass.  497,  the  bank  was  char* 
tered  by  that  name,  with  power  to  contract  by  it,  and  without  other  ex- 
press powers,  leaving  the  scope  of  its  corporate  business  almost  wholly  to 
implication ;  but,  according  to  the  special  verdict  in  the  case,  it  had  always 
been  its  practice  to  receive  special  deposits  of  money  and  other  valuable 
things,  with  the  knowledge  of  and  without  objection  by  its  directors.  An 
important  question  in  the  case,  which  was  debated  by  as  able  counsel  as 
any  in  the  country,  was  as  to  the  power  of  the  president  and  cashier  to 
bind  the  bank  by  taking  a  large  amount  of  gold  coin  in  kegs  to  keep,  on 
the  taking  of  which  a  memorandum  of  its  weight  and  amount  was  made, 
to  which  the  president  appended  a  statement  signed  by  him,  but  not  by 
18  official   title,  that  the  coin  was  weighed  in  his  presence,  and  the 
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cashier  a  statement  signed  by  him  as  cashier,  that  it  was  left  at  the  bank 
for  safe-keeping.  After  mach  deliberation  it  was  decided  that,  on  aocoont 
of  that  practice,  and  not  because  it  was  a  part  of  legitimate  banking  busi- 
ness, the  bank  became  charged  with  the  liabilities  of  a  depositary  of  the  coin. 
That  case  is  mach  relied  upon  for  the  plaintiff  in  this  case,  and  no  other 
case,  as  to  the  scope  of  the  powers  of  banks  of  sufficient  importance  to 
attract  the  attention  of  counsel,  appears  to  have  arisen  and  been  decided 
between  that  and  the  passage  of  the  act  of  Congress  in  1864,  under 
which  this  bank  was  organized.  In  authorizing  the  formation  of  banks 
under  that  act,  the  framers  of  it  must  have  had  in  view  what  the  objects 
of  banks  were  defined  to  be,  what  their  powers  were  understood  to  be. 
And  with  those  things  in  view,  after  providing  how  the  banks  might  be 
organized  and  officered,  make  contracts,  sue  and  defend,  they  enacted 
that  the  banks  might  exercise,  under  that  act,  "  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business  of  banking,  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt ;  by  receiving  deposits ;  by  buying  and  selling  exchange, 
coin,  and  bullion  ;  by  loaning  money  on  personal  security ;  by  obtaining, 
issuing,  and  circulating  notes  according  to  the  provisions  of  this  act" 
Deposits  in  banks  had  then  long  been  weU  understood  to  mean  the  placing 
of  money  in  banks  to  the  credit  of  the  depositors,  to  be  used  by  the  banks 
as  their  own,  and  be  drawn  against  by,  or  paid  to,  the  depositors  at  their 
pleasure,  and  not  the  delivery  of  either  money,  securities,  or  other  prop- 
erty, to  be  specifically  kept  and  redelivered.  These  latter  had  been  equally 
well  known  as  special  deposits.  Story  on  Bailm.,  §  88 ;  Foster  v.  Essex 
Bank,  17  Mass.  497.  The  receiving  of  such  special  deposits  is  not  in 
any  sense  necessary  to  carrying  on  the  business  of  banking.  If  made  of 
money,  even,  no  use  could  be  made  of  it  whatever ;  nor  could  any  profit 
be  derived  from  it,  unless  charge  should  be  made  for  the  custody  ;  and 
then  that  business  would  be  more  like  that  of  a  warehouseman  than  that 
of  a  banker.  The  receiving  of  such  general  deposits  is  a  part  of  ordinary 
banking  business,  and  power  to  receive  them  is  necessary  to  carrying 
on  that  part,  and  useful  to  carrying  on  others ;  and  when  Congress 
granted  to  the  banks  the  incidental  powers  necessary  to  carry  on  the 
business  of  banking  by  receiving  deposits,  the  kind  of  deposits  that  the 
settl&d  meaning  of  the  term,  used  in  such  connection,  would  apply  to,  and 
the  kind  that  would  answer  the  description  as  to  being  necessary,  must 
have  been  intended.  The  express  grant  of  the  powers  mentioned  is,  on 
familiar  principles,  an  implied  exclusion  of  all  not  mentioned.  It  has 
been  urged  with  plausibility  for  the  plaintiff,  that  the  mention  of  special 
deposits  in  section  46  of  the  act,  shows  that  such  were  meant  to  be  in* 
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diided  among  those  that  the  banks,  by  section  8,  are  authorized  to  re- 
oeive.  Bat  Uie  provisions  of  section  46  are  made  solely  with  reference  to 
winding  up  the  afiEairs  of  banks  after  their  business  has  been  stopped,  and 
not  at  all  with  reference  to  the  prosecution  of  it;  and  this  part  of  the  section 
has  especial  reference  to  restricting,  and  not  any  to  enlarging  their  powers. 
And  then  banks  that  would  haye  deposits  as  security  for  Idans  might  have 
their  business  stopped ;  and,  if  so,  under  the  provision  that  they  should 
not  prosecute  business  except  to  receive  and  keep  their  money,  they 
might  be  embarrassed  about  such  special  deposits,  on  payment  of  the 
debts,  without  such  a  provision  as  that  in  section  46  authorizing  the  de- 
livery of  them.  But,  whatever  else  may  have  been  the  purpose  of  in- 
serting that  clause  there,  it  seems  plain  that  it  was  not  intended  to  add  to 
powers  that  had  been  so  categorically  set  forth  in  another  separate  sec- 
tion 9s  to  indicate  that  all  were  intended  to  be  named  there.  This  act 
of  Congress,  besides  authorizing  the  formation  of  banks,  provided  a  mode 
for  organizing  them  by  the  shareholders  signing  a  certificate  stating  the 
name,  place,  and  amount  of  stock  of  the  bank,  the  number  of  shares  to  each 
stockholder,  and  a  declaration  that  the  certificate  was  made  to  enable 
them  to  avail  themselves  of  the  advantages  of  that  act  In  the  absence 
of  any  showing,  it  is  presumed  from  the  concession  that  this  is  a  national 
bank  organized  under  that  act,  that  it  was  organized  in  that  mode.  And 
in  organizing  in  that  way,  the  shareholders  would  have  aright  to  and  would 
understand  that  they  were  engaging  in  no  business  except  that  which  the 
act  authorized ;  and  that  their  officers,  chosen  by  them  under  the  act, 
would  have  no  authority  to  enter  into  any  business  other  than  that,  to  bind 
them ;  and  to  allow  the  officers  to  jeopardize  their  interests  by  engaging 
in  other  business  to  the  advantage  of  other  persons,  would  allow  the 
officers  to  perpetrate  a  fraud  on  the  shareholders  for  the  benefit  of 
others. 

It  is  insisted  for  the  plaintifF,  that  the  cashier,  by  taking  the  bonds 
and  delivering  the  written  certificate  that  they  were  deposited  in  the 
bank  for  safe-keeping,  bound  the  bank  to  keep  them  safely,  and  that  it 
has  thereby  become  responsible  for  them.  But,  although  Lord  Cokb  in 
his  report  of  Southcote^9  case,  4  Rep.  83,  and  in  his  commentary  on 
Littleton,  1  Inst  89  a,  b,  considered  that  a  bailment  to  keep  merely,  and 
one  to  keep  safely,  were  of  the  same  obligation ;  other  reports  of  that 
case  do  not  seem  to  warrant  his  conclusion  from  it.  SatUhcote  v.  Ben 
neily  Cro.  Eliz.  815.  And  it  appears  to  be  now  well  settled,  that  ther6 
is  a  substantial  difference  between  the  two  undertakings.  Chggs  v.  Ber- 
nardy  2  Ld.  Raym.  911 ;  Jones  on  Bailm.  48  ;  Story  on  Bailm.,  §  72.  In 
FoiUr  Y  E$$ex  Bank^  it  was  expressly  decided  that  neither  the  cashier 
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nor  the  president  of  that  bank,  even  when  it  had  folJowed  the  practice 
of  taking  special  deposits,  could  bind  it  by  an  express  promise  to  keep 
the  coin  deposited  safely,  because  such  a  promise  would  be  outside  the 
practice  of  taking  to  keep  merely.  And  clearly  on  the  authority  of  that 
case,  the  cashier  in  this  case  could  not  bind  this  bank  by  an  express 
promise  to  keep  the  plaintifTs  bonds  safely.  And  the  undertaking  to 
keep,  implied  from  the  mere  acceptance  of  a  deposit,  is  as  far  outside  the 
authorized  business  of  this  bank,  as  that  express  undertaking  was  outside 
the  practice  of  that  one.  This  case  does  not  show  that  the  cashier 
placed  these  bonds  in  the  vault,  or  with  the  property  of  the  bank  at  all ; 
but  doubtless  the  plainii;:  expected  he  would  and  he  did  put  them  into 
the  vault  of  the  bank.  Bat  if  he  did,  he  did  not  do  it  as  the  agent  of  the 
shareholders  of  the  bank  in  their  corporate  capacity,  for  he  had  not  been 
made  agent  for  such  a  purpose.  If  he  had  himself  become  the  d^osit- 
ary,  and  put  them  there  because  he  considered  that  to  be  a  safe  place  for 
him  to  keep  them  in,  then  the  bank  is  no  more  liable  for  them  than  it 
would  be  for  bonds  of  his  own  if  he  should  put  them  there  for  the  same 
reason.  If  he  was  the  plaintiffs  agent  in  putting  them  there,  they  were 
there  at  the  plaintiff*s  risk,  as  much  as  they  would  have  been  if  the 
plaintiff  had  himself,  with  leave  of  the  person  in  charge,  placed  them 
there.  In  neither  case  would  the  bank  be  any  more  liable  than  a  mer- 
chant would  be  if  the  plaintiff  should  get  his  clerk  to  lock  bonds  of  the 
plaintiff  in  his  safe ;  or  than  a  town  would  be  if  he  should  get  the  town 
clerk  to  lock  his  bonds  into  the  safe  used  to  keep  the  town  records  in. 
The  cashier  had  no  authority  to  bind  the  bank  by  any  contract  for  the 
custody  of  the  bonds,  and  the  mere  fact,  if  it  was  the  fact,  that  they  got 
into  the  vault  of  the  bank,  would  not  charge  the  bank  with  their  custody. 
National  banks  have  uses  for  government  bonds,  and  might  in  various 
ways,  probably,  convert  them  to  their  use,  and  should  they  do  so,  they 
would  unquestionably  be  liable  for  the  tort,  as  natural  or  other  artificial 
persons  would  ;  but  as  this  case  now  stands,  no  such  cause  of  action  ap- 
pears. 

Foster  v.  Essex  Bank  is  the  only  one  of  the  cases  cited  in  argument, 
or  that  has  been  observed,  that  has  involved  any  question  enough  like 
the  leading  one  in  this  case,  to  afford  any  direct  guide  for  its  decision ; 
and  there  is  this  difference  between  that  case  and  this,  that  in  that  case 
the  charter  did  not  proceed  to  express  what  powers  the  bank  should 
have  to  make  contracts  and  to  do  business,  while  in  this,  the  act  under 
which  this  bank  is  organized  does  expressly  set  forth  what  powers  the 
bank  should  have,  and  does  not  include  power  to  take  special  deposits 
among  them.    This  case  would  have  been  like  that  as  to  powers  of  the 
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banks,  if  the  act  of  Congress,  after  authorizing  the  formation  of  banks 
with  powers  to  contract,  sue,  luid  be  sued,  had  stopped  there,  without 
setting  forth  any  thing  about  the  business  as  to  which  they  might  con- 
tract As  it  is,  the  case  has  had  to  be  decided  more  upon  the  construe- 
tkMi  c£  the  act  of  Congress,  considered  with  reference  to  settled  principles 
that  stand  about  the  subject,  than  upon  decided  cases.  And  upon  that 
acty  so  considered,  it  is  determined  here  that  the  taking  such  special 
^feposits  to  keep,  merely  for  the  accommodation  of  the  depositor, 
is  not  within  the  authorised  business  of  such  banks,  and  that  their 
cashiers  hare  no  power  to  bind  them  to  any  liability  on  any  express 
eontract  accompanying,  or  any  implied  contract  arising  out  of,  such  tak- 
ing. And  this  conclusion  cannot  work  any  injustice  or  hardship  to  the 
pkuniiff,  for  he  dealt  with  the  cashier  because  he  chose  to,  not  because 
be  was  obliged  to ;  and  if  the  cashier  in  the  dealings  assumed  to  have 
any  power  he  did  not  have,  the  plaintifE  trusted  him  in  that  respect,  and 
has  his  responsibility  to  rely  upon  to  vindicate  the  assumption.  And  if 
the  cashier  incurred  any  liability  as  for  himself,  the  plaintijBE  likewise 
tmsted  him  about  that,  and  has  the  same  responsibility  of  the  cashier  to 
look  to  lor  it. 

JndgmeDt  leversedy  and  cause  remanded. 


Obimes  y.  Gates. 

(47yt091) 
J%reaU  ~  declaratton  —  what  threati  aeffonoMe. 

Putlswtkin  that  defendant  did  wrongfuUy  thxeaten  plsintifl  with  gnat  I0J1117.    Bud 

toogeneiaL 
Declaration  that  defendant  did  threaten  to  have  '*  plahitifl  arrested  and  Imprisoned  In 

the  State  prison."  Held  saffldent  on  demnrrer. 

ACTION  on  the  case.  The  declaration  contained  five  counts.  The  first 
count  alleged  that  the  defendants,  with  intent  to  injure,  frighten  and 
ienify  the  plaintiff,  without  any  reasonable  or  probable  cause  whatever, 
^  did  wrongfully  and  maliciously  write,  compose,  and  send  to  the  plaintiff,  a 
letter  containing  wicked,  scandalous,  and  threatening  matter,  therein  using 
wicked  and  scandalising  language  concerning  the  plaintiff,  and  did  therein 
use  threatening  language  to  the  plaintiff,  and  did  threaten  her  with  great 
Vol.  XrX.— 17 
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injury ; "  and  averred  that  the  plaintiff  received  said  letter,  and  that  bj 
means  of  the  premises,  she  was  greatly  frightened,  terrified,  and  injured, 
and  thereby  suffered  great  loss  ;  that  at  the  time  she  received  the  same 
she  was  with  child,  and  that  by  reason  of  the  wicked,  scandalous,  and 
threatening  matter  therein  contained,  she  was  made  sick  for'  a  long  time, 
and  confined  to  her  bed,  and  put  to  great  expense,  and  rendered  unable 
to  attend  to  her  usual  business  and  perform  her  usual  work.  The 
second  count  alleged  that  the  defendants,  with  like  intent,  '*  did  wrong- 
fully and  maliciously  write,  compose,  and  send  to  the  plaintiff  a  certain 
other  letter,  containing  other  wicked,  scandalous,  and  threatening  matter, 
therein  using  other  wicked  and  scandalizing  language  concerning  the 
plaintiff,  and  did  therein  threaten  to  have  the  plaintiff  arrested  and  im- 
prisoned in  the  State  prison,  and  to  accuse  the  plaintiff  of  crimes  punish- 
able by  imprisonment,  and  did  threaten  her  with  great  injury  ;"  with  the 
same  averment  contained  in  the  first  count  The  third  and  fourth  counts 
were  substantially  like  the  second.  The  fifth  count  alleged  that  the  de- 
fendants, with  like  intent,  '*  did  wrongfully  write,  compose,  and  send  to 
one  Joseph  K.  Grimes,  a  letter  containing  wicked,  threatening,  and  men- 
acing matter  concerning  the  plaintiff,  therein  threatening  and  menacing 
the  plaintiff  with  great  injuries,  and  that  they,  the  defendants,  would  accuse 
the  plaintiff  of  the  crime  of  adultery,  and  that  they,  the  defendants,  would 
have  the  plaintiff  arrested,  and  imprisoned  in  the  State  prison,  and  *hat 
they,  the  defendants,  would  take  measures,  by  accusing  the  plaintiff  of 
crime,  to  have  the  plaintiff  imprisoned  in  the  State  prison,  and  did,  in  said 
last-mentioned  letter,  request  the  said  Grimes  to  read  the  same  to  the  plain- 
tiff; ''  with  an  averment  that  said  Grimes  did  read  the  same  to  the 
plaintiff,  and  with  other  averments  as  in  the  other  counts.  Greneral 
demurrer  to  the  declaration,  and  joinder. 

The  court,  at  the  December  term,  1872,  Barrett,  J.,  presiding,  sus- 
tained the  demurrer,  proforma^  and  adjudged  the  declaration  insufficient ; 
and  rendered  judgment  for  the  defendants  ;  to  which  the  plaintiff  excepted. 

•/.  N,  Edminster,  for  plaintiff. 

•71  Converse^  for  defendant. 

Wheeler,  J.  Threats  of  bodily  hurt  which  occasion  such  intermption 
or  inconvenience  as  is  a  pecuniary  damage,  are  actionable.  Not  the 
threats  alone,  but  the  threats  and  consequent  damage  together.  8  Bl. 
Com.  120;  2  Com.  Dig.,  Battery,  D.;  Jacob's  Law  Die,  tit.  Threats, 
Bouv.  Law  Die.,  tit.  Menace ;    1  Swift's  Dig.  477.      The  extortion  of 
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money  or  property  by  means  of  such  threats  is,  at  common  law,  indict* 
able.  The  Queen  v.  Woodward^  11  Mod.  137 ;  6  East,  133,  note;  3 
Chit.  Crim.  Law,  607.  The  threats  make  the  cause  of  action,  by  produc- 
ing fear  which  causes  damage ;  and  the  crime,  by  producing  fear  which 
compels  the  'giving  over  of  money  or  property.  A  mere  vain  fear  is  not 
suffident.  It  must  be  founded  upon  an  adequate  threat.  Co.  Lit.  253  b  ; 
The  King  r.  S&tUherton,  6  East,  126  ;  Toft  v.  Tafi  et  ux.,  40  Vt.  229.  A 
threat  of  imprisonment  is  a  threat  of  bodily  hurt,  and  would  seem  to  be 
sufficient.  Co.  Litt  253  b ;  77ie  King  v.  Southertan^  supra.  In  declar* 
ing  for  such  an  injury,  the  pleader  must  "  shew  some  just  cause  of  feare, 
for  feare  of  itself  is  internall  and  secret."  Co.  Litt.  253  b.  In  indict- 
ments for  such  threats,  it  is  not  necessary  to  set  forth  the  words  in  which 
the  threats  were  made,  but  only  the  substance  of  the  threat.  3  Chit. 
Crim.  Law,  607.  No  reason  for  any  greater  particularity  in  civil  cases 
is  apparent  In  actions  for  slander,  the  injury  is  occasioned  wholly  by 
words,  and  .the  words  must  be  set  forth,  so  as  to  show  that  they  were 
sQch  as  would  occasion  an  actionable  injury,  or  no  cause  of  action  would 
be  set  forth.  So  in  indictments  on  statutes  for  sending  threatening  letters 
of  certain  kinds,  the  letters  must  be  set  out,  so  that  they  may  appear  to 
be  such  as  the  statutes  were  directed  against.  2  East's  P.  C.  1122.  The 
gist  of  this  action  is  not  the  use  of  words  to  the  injury  of  reputation,  nor 
the  writing  of  any  thing  prohibited  by  a  particular  statute,  but  is  the  threat* 
ening  so  as  to  cause  pecuniary  damage.  It  would  seem  to  be  sufficient, 
as  to  this,  to  set  forth  in  substance  the  making  of  such  a  threat  as  would 
be  adequate  to  the  result.  The  only  threat  alleged  in  the  first  count  is, 
that  the  defendants  did  threaten  the  plaintiff  with  great  injury.  This 
may  have  meant  an  injury  to  property,  and  not  to  person,  and  something 
remote  and  fanciful,  and  not  any  thing  direct  and  tangible.  Such  allega* 
tions  are  to  be  taken  most  strongly  against  the  pleader.  Such  threats 
would  not  be  sufficient  to  awe  persons  of  ordinary  firmness.  And  the 
count  does  not  set  forth  that  the  defendants  knew  of  any  reason  why  the 
plaintiff  could  not  withstand  as  much  and  as  severe  threatening  as  ordi* 
nary  persons.  If  there  was  such  a  reason  that  the  defendant  knew  of, 
and  took  advantage  of,  and  thereby,  and  by  making  the  threat  alleged, 
they  injured  the  plaintiff,  and  all  these  facts  were  alleged,  the  count  would, 
probably,  be  sufficient.  But  such  facts  not  being  alleged,  cannot  be  pre- 
sumed to  exist.  There  seems  to  be  a  lack  of  any  threat  suffiqient  of  it- 
self, and  of  any  threat  made  sufficient  by  accompanying  circumstances, 
alleged  in  this  count,  to  make  it  sufficient.  Toft  v.  Toft  et  ux,,  snpra* 
In  each  of  the  other  counts,  a  threat  to  imprison  the  plaintiff,  or  to  cause 
her  to  be  imprisoned,  is  distinctly  alleged.     In  each  one  of  all  the  countf 
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it  IB  alle^^ed  that  the  defendants  made  the  threats  intending  to  frighten, 
terrify,  and  injure  the  plaintifE,  and  that  by  means  of  the  threats  she  was 
terrified,  frightened,  and  made  side,  and  rendered  unable  to  attend  to  her 
uibual  business  and  perform  her  usual  work,  and  was  thereby  put  to  ex- 
pense and  made  to  suffer  loss.  These  are  sufficient  allegations  of  pecu- 
niary damage.  UnderhiU  v.  Welton,  32  Vt.  40.  AH  the  counts,  except 
the  first,  seem  to  set  forth  sufficient  facta  when  admitted  by  demurrer  or 
found  by  a  jury,  to  constitute  good  ground  of  recovery. 

The  pro  forma  judgment  that  the  declaration  was  insufficient  is  re* 
versed  as  to  all  the  counts  but  the  first,  and  the  cause  is  remanded,  with 
leave  to  the  parties  to  move  for  amendment  or  repleader,  in  the  County 
Court. 


Pbosser  v.  Warneb. 

(47  Vt  667.) 
Foreign  Jvdffment  —  ex  parte  judgment  for  alimony  —  diooroe. 

duties  were  married  Sn  New  York  and  afterward  removed  to  Vermont  where  the  hn^ 
band  left  the  wife  Thereupon  she  returned  to  New  York  and  there  obtained  a  decree 
for  divorce  and  alimony  for  the  husband's  adultery  in  Vermont  after  notice  by  publi* 
cation  and  by  mailing  a  copy  of  the  summons  and  complaint  to  the  town  in  Vermont 
where  he  had  laet  lived  with  his  wife,  but  from  which  he  had  afterward  removed. 
The  husband  did  not  appear  in  the  suit  Held^  in  an  action  of  debt  on  the  decree  for 
alimony,  that  the  decree  was  not  binding  on  the  defendant  in  Vermont 

Semble  —  that  the  decree  of  divorce  was  not 

ACTION  of  debt  on  a  decree  for  alimony.     The  opmion  states  the 
case.   Judgment  was  rendered  for  the  defendant,  to  which  plaintiff 
excepted. 

W,  O,  French,  for  plaintiffs. 

S.  E.  Sf  M,  Pinffree,  for  defendant. 

Roes,  J.  In  this  case  the  plaintiffs  seek  to  recover  the  amount  of  a 
decree  of  alimony  granted  to  the  plaintiff's  wife  by  the  Supreme  Court  of 
New  York,  in  June,  1868,  in  proceedings  commenced  by  her  to  obtain  a 
divorce  from  the  defendant  The  action  is  debt  upon  that  judgment. 
Tlie  defendant  having  obtained  oyer  of  the  record  of  the  proceedings  in 
the  Supreme  Court  of  New  York,  and  spread  them  upon  the  record  in 
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this  case,  by  his  plea  insists  that  the  same  are  insaffident  in  law  to  enable 
the  plaintifEs  to  maintain  their  action.  From  the  record  of  the  proceed- 
ings in  the  Supreme  Court  of  New  York,  it  appears  that  the  plaintiff, 
Sarah,  was  nuurried  in  1831,  to  the  defendant,  at  Gorham,  in  the  State  of 
New  York,  and  continued  to  live  with  him  in  that  relation  till  Norember, 
1863,  when  he  left  her.  At  the  latter  date,  and  for  at  least  some  six 
months  prior  thereto,  they  resided  in  Shelbume,  in  this  State.  The  aliened 
cause  for  the  divorce  is  the  adultery  of  the  defendant,  committed  with- 
in this  State  while  they  were  residing  in  Shelbume,  and  subsequently 
thereto.  In  the  same  petition  for  divorce,  the  defendant  is  set  up  as 
having  had  his  last  known  residence  in  Shelbume,  and  as  then  residing 
in  parts  unknown.  Notice  of  the  pendency  of  the  divorce  was  given  by 
publication,  and  by  mailing  a  copy  addressed  to  him  at  Shelbume.  The 
defendant  did  not  appear,  and  from  the  testimony  in  that  suit,  it  appears 
that  he  was  then  residing  in  this  State,  but  not  at  Shelbume.  From 
these  facts,  it  is  apparent  that  the  Supreme  Court  of  New  York  neither 
had  nor  obtained  jurisdiction  of  the  person  of  the  defendant  Unless  a 
decree  for  alimony  in  a  divorce  suit  stands  upon  a  different  basis,  and  is 
to  be  controlled  by  different  principles,  than  an  ordinary  judgment  for 
recovery  of  money,  the  defendant  is  not  bound  by  the  judgment  rendered 
against  him  by  the  Supreme  Court  of  New  York.  In  order  to  give  such 
yali  lity  to  an  ordinary  judgment  for  the  recovery  of  money  as  will  ren- 
der it  enforceable  in  another  jurisdiction,  the  court  rendering  the  judg- 
ment must  have  not  only  jurisdiction  of  the  subject-matter,  but  of  the 
person  of  the  defendant  Where  the  court  has  jurisdiction  of  the  sub- 
ject-matter, but  not  of  the  person  of  the  defendant,  its  judgment  may  be 
enforceable  and  binding  upon  the  defendant  to  the  extent  of  his  property 
taken  in  the  suit  or  on  the  judgment,  and  which  is  located  within  the  ter- 
ritorial jurisdiction  of  the  court  rendering  the  judgment  Such  a  judg- 
ment is  not  enforceable  against  the  person  of  'the  defendant  and  is  not  a 
judgment  inier  partes^  but  rather  a  judgment  in  rem,  affecting  the  prop- 
erty of  the  defendant  within  the  territorial  jurisdiction  of  the  court.  It 
is  only  enforceable  against  the  defendant  within  the  State  or  government 
in  which  the  judgment  was  rendered.  The  publication  of  notice  to  the 
defendant,  or  the  service  of  process  upon  him  beyond  the  territorial 
limits  of  the  State  or  government  in  which  the  court  has  jurisdiction,  is 
ineffectual  to  confer  jurisdiction  over  the  person  of  the  defendant  The 
effect  of  notioj  by  publication,  or  of  service  of  process  beyond  the  terri- 
torial jurisdiction  of  the  court  rendering  the  judgment,  as  well  as  of  a 
judgment  for  the  recovery  of  money  by  a  court  which  has  not  jurisdicdon 
of  the  person  of  the  defendant,  has  been  fully  considered  by  this  court, 
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in  the  recent  case  of  Price  v.  JSickok,  39  Yt.  292,  and  need  not  be  furthet 
Btated  here.  The  principles  enunciated  in  that  case  render  it  apparent 
that  the  decree  by  the  Supreme  Court  of  New  York  affords  the  plaintiffs 
no  ground  for  recovery  in  this  action,  unless  a  decree  granting  alimony 
in  a  divorce  case  stands  on  a  different  basis,  and  is  to  be  governed  by 
different  principles,  from  an  ordinary  judgment  for  the  recovery  of 
money.  No  reason  has  been  brought  to  our  attention  in  the  argument, 
for  holding  that  a  decree  in  a  divorce  suit,  ordering  the  payment  of  money 
as  alimony,  has  any  greater  validity  or  binding  force  than  any  ordinary 
judgment  requiring  satisfaction  by  the  payment  of  money.  The  ordering 
of  t^e  payment  of  money  as  alimony,  and  the  granting  of  alimony  in  any 
form,  is  but  an  incident  to  the  granting  of  the  divorce.  Ordinarily, 
unless  the  divorce  is  granted,  the  court  has  no  power  or  jurisdiction  to 
grant  permanent  alimony.  In  rendering  judgment  against  a  defendant 
over  whose  person  the  court  has  not  acquired  jurisdiction,  the  court  has 
usually  jurisdiction  of  the  subject-matter  or  contract  which  is  the  founda- 
tion of  the  judgment  It  is  doubtful  if  the  Supreme  Court  of  New  York 
had  jurisdiction  of  the  causes  of  divorce  which  occurred  within  this  State 
and  while  the  defendant  was  residing  here.  It  seems  to  be  the  better 
opinion  among  jurists,  that,  as  a  principle  of  general  law,  jurisdiction 
over  causes  of  divorce  depends,  primarily  at  least,  upon  the  domicile  of  the 
parties  at  the  time  the  alleged  cause  occurred.  The  act  need  not  neces- 
sarily have  occurred  within  the  local  jurisdiction.  If  it  occur  elsewhere, 
while  the  parties,  or  one  of  them,  are  temporarily  abroad,  it  will  be  re- 
ferred, generally,  to  the  place  of  their  ^xed  domicile,  and  will  have  the 
same  effect  there  as  if  conmiitted  within  that  jurisdiction.  What  viola- 
tions of  the  marriage  relation  shall  amount  to  causes  for  divorce  are  es- 
tablished and  declared  by  statute.  Each  legislative  jurisdiction  has  its 
own  independent  causes,  which  are  determined  and  administered  by  the 
courts  of  that  jurisdiction.  We  are  not  aware  that  any  State  ever  attempted 
to  try  a  cause  for  divorce  according  to  the  laws  of  another  State,  or 
to  render  such  a  judgment  as  a  foreign  court  should  have  rendered  upon 
the  same  facts.  The  jurisdiction  to  try  causes  of  divorce  is  confessedly 
Aocal.  They  are  tried  by  the  law  of  the  forum  where  tried ;  and  the 
facts  must  constitute  a  good  cause  of  divorce  by  the  law  of  the  forum,  or 
no  decree  can  be  rendered. 

The  regulation  of  the  marriage  relation,  and  of  the  acts  or  neglects 
that  may  amount  to  a  good  cause  for  sundering  that  relation,  is  a  mat- 
ter of  internal  police,  important  to,  and  affecting,  not  only  the  parties 
to  that  relation,  but  the  well-being  of  the  State.  It  would  seem  it  should 
be  administered  wholly  by  the  courts  of  the  State  where  the  declared  viola- 
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tions  of  the  marriage  relation  occur,  or  where  the  parties  are  domiciled 
at  the  time.  The  acts  relied  upon  for  the  cause  of  divorce  must  have 
aocmed  while  the  parties  were  subject  to  the  law  of  the  forum  where  the 
divorce  is  granted.  Otherwise  the  courts  in  one  jurisdiction  might  deter- 
Biine  and  administer  the  marriage  relation  between  citizens  domiciled  in 
another  jurisdiction.  This  would  allow  one  jurisdiction  to  pass  laws,  in 
the  language  of  Lord  Ellenborouoh  in  Buchanan  v.  Eiwker,  9  East, 
192,  ^  to  bind  the  rights  of  the  whole  world," — a  proposition  too  absurd 
to  require  refutation.  In  much  the  larger  number  of  adjudged  cases,  and 
as  we  think  of  the  better  considered  cases,  it  has  been  held  that  the  judg- 
ment rendered  in  a  suit  for  divorce,  in  a  State  where  the  cause  of  action 
did  not  accrue,  and  where  the  parties  were  not  then  living  as  husband  and 
wife,  and  where  the  defendant  in  the  proceeding  never  was  served  with 
process,  nor  voluntarily  submitted  to  the  jurisdiction  of  tlie  court,  is 
wholly  void  in  any  other  jurisdiction  than  the  one  in  which  it  was  ren- 
dered. Barber  v.  Boot,  10  Mass.  260 ;  Hanover  v.  Turner^  14  id. 
227 ;  Lyon  v.  Lyon^  2  Gray,  869  ;  Dorsey  v.  Dorsey^  7  Watts,  349 ;  Maguire 
▼.  Maguire,  7  Dana,  181 ;  IMi  v.  HuU,  2  Strobh.  Eq.  174 ;  Edwards  v. 
Green,  9  La.  Ann.  317;  Irhy  v.  Wihon,  1  Dev.  &  Batt.  Eq.  568,  576; 
Borden  v.  Fitch^  15  Johns.  121 ;  Bradshaw  v.  ffeatk,  13  Wend.  407 ; 
Vischer  V.  Vischer,  12  Barb.  640;  McGifert  v.  McGifert,  31  id.  69. 

The  courts  of  New  York  have  gone  quite  as  far  as  those  of  any  State, 
in  holding  such  judgments  void.  In  the  case  of  Fitch  v.  Borden,  it  was 
held,  that  such  a  judgment  rendered  by  the  Supreme  Court  of  this  State 
was  wholly  void,  and  was  not  admissible  in  evidence  for  the  defendant 
in  a  suit  to  recover  damages  from  him  for  debauching  the  plaintiff's  daugh- 
ter, to  whom  he  had  been  legally  married,  if  the  judgment  rendered  by 
the  Supreme  Court  of  this  State,  divorcing  him  from  a  former  wife,  was 
residing  in  Connecticut,  and  who  was  not  served  with  process  in  this 
State,  and  did  not  appear  in  the  suit,  and  whom  he  left  in  Connecticut 
when  he  came  to  this  State  to  reside,  was  valid.  The  contrary  doctrine 
has  been  maintained  in  Harding  v.  Alden,  9  Greenl.  140 ;  Ditson  v.  Ditson, 
4  R.  L  89,  and  Tolen  v.  Tolen,  2  Blackf .  (Ind.)  407.  In  Ditson  v.  Dit- 
son, the  validity  of  ex  parte  divorces  in  foreign  States  is  attempted  to  be 
upheld,  on  the  principle  that  jurisdiction  of  the  cause  is  acquired  by  the 
domicile  of  one  of  the  parties,  notwithstanding  the  cause  accrued  without 
the  State,  upon  the  ground  that  it  pertains  to  all  sovereign  States  to  de- 
dare  conclusively  the  stattis  of  their  own  citizens.  But  the  soundness  of 
these  decisions  is  strongly  questioned,  both  upon  principle  and  authority, 
bj  the  late  Chief  Justice  Rbdfield,  in  an  article  in  3  Am.  Law  Register 
(N.  S.),193,  in  which  he  thoroughly  reviews  the  whole  subject.  He  admit! 
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that  such  judgments  may  be  a  protection  to  the  parties  obtuning  themf 
in  the  jurisdictions  where  they  are  obtained,  but  denies  that  they  hare 
any  validity  in  foreign  jurisdictions.  Such,  we  think,  is  the  better  doc* 
trine.  Otherwise,  in  determining  the  stcOus  of  its  own  citizens,  such 
sovereign  State,  necessarily,  conclusively  determines  the  siatm  of  the 
citizen  of  another  sovereign  State,  whenever  the  other  party  to  the  mar- 
riage relation  is  domiciled  in  a  foreign  jurisdiction.  Such  doctrine  involves 
an  unavoidable  conflict  in  the  jurisdiction  over  its  own  citizens,  as 
such  sovereign  State  must  concede  to  other  sovereign  States  the  same 
right  in  regard  to  its  own  citizens,  which  it  claims  to  exercise  over  the 
citizens  of  such  other  sovereign  States. 

Whatever  may  be  the  validity  of  such  ex  parte  judgments  upon  the 
marriage  relation  of  the  parties  named  in  the  judgment,  we  have  found 
no  case  which  holds  that  the  decree  for  the  payment  of  money  as  alimony 
stands  any  differently  than  any  other  ex  parte  judgment  calling  for  satis* 
Miction  by  the  payment  of  money.  We  are  unable  to  see  any  principle 
which  distinguishes  the  validity  of  the  former  from  that  of  the  latter. 

Jud^ftnent  <xjfirmk<L 


Sabgent  v.  Slack. 

(47  Vt  674.) 

Battment  —  agittment  —  neglect  of  agister  —  reooupment  ef  damage. 

Plaintiff,  haying  agreed  to  pasture  defendant's  sheep,  tnmed  them  into  a  field  sepa^ 
rated  from  a  field  of  S.  by  an  insufficient  fence,  part  of  which  it  was  plafaitifi's  duty  to 
maintain.  The  sheep  escaped  into  S.'8  field  where  they  became  diseased  from  contact 
with  other  sheep.  Held^  in  an  action  of  account  for  the  agistment,  that  plaintiff  was 
guilty  of  negligence  in  suffering  the  sheep  to  escape,  and  that  defendant  ooixld  reoonp 
the  damage.    {See  note,  p.  199. ) 

ACTION  of  account  to  recover  $35  for  pasturing  defendant's  sheep  and 
for  care  and  attendance.  Defense,  that  the  sheep  had^  by  plaintiff's 
negligence,  passed  from  plaintiff's  field  through  a  defective  fence  into  the 
field  of  one  Simons,  and  had  there  contracted  the  scab  by  mingling  with 
diseased  sheep,  to  defendant's  damage,  which  he  sought  to  recoup. 

The  auditor  found  the  facts  as  stated  and  also  that  the  fence  between 
plaintiff's  pasture  and  the  field  of  Simons  was  not  such  as  the  law  re* 
quired,  but  insufficient,  and  that  it  was  plaintiff's  duty  to  nuintain  a  part 
of  it  and  Simons'  duty  to  maintain  the  other  part ;  that  it  did  not  appear 
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whether  or  not  plaintiff  knew  that  Simons'  sheep  were  infected  with  the 
disease,  nor  oyer  whose  part  of  the  fence  the  sheep  had  escaped. 

Judgment  was  rendered  on  the  report  for  the  plaintiff  and  defendant 
excepted. 

&  E.  i^  S,  M.  Ptngre€y  for  defendant,  cited  Jones  on  Bailm.  128,  133 ; 
1  Rol.  Abr.  4;  1  Bl.  Com.  451,  n. ;  Oalffe*s  case,  8  Co.  32,  a ;  Broad 
water  y.  JBiot,  1  Holt,  547. 

Oharlet  P.  Marshy  for  plaintiff,  cited  Edw.  on  Bailm.  45  ;  Gren.  Stat8.| 
ch.  104,  §  7  ;  HaU  y.  Adams,  1  Aik.  166  ;  Town  y.  Lamphirej  36  Vt.  101 
Phelps  y.  Paris,  39  Vt.  511. 

Ross,  J.  The  plaintiff  was  the  bailee  of  the  defendant's  sheep  for 
hire.  The  bailment  was  for  the  mutual  adyantage  of  both  parties.  The 
plaintiff  was  bound  to  bring  to  the  performance  of  the  contract  of  bail- 
ment in  pasturing  the  defendant's  sheep,  the  exercise  of  ordinary  care, 
or  that  degree  of  care  which  a  man  of  ordinary  prudence  would  use  in 
the  performance  of  the  same  duty  toward  his  own  property.  Phelps  y. 
Paris,  39  Vt.  511  ;  Broadwater  y.  Elot,  1  Holt,  547.  This  degree  of 
care  the  plaintiff  was  to  ex^dse  in  the  maintenance  of  proper  fences 
and  bars,  to  restrain  the  sheep  from  wandering  or  straying  from  his  pas- 
ture. If  the  sheep  had  been  lost  by  reason  of  the  plaintiff's  neglect  to 
maintain  a  proper  fence  around  his  pasture,  he  Would  have  been  liable 
to  the  defendant  for  such  loss.  In  Broadwater  v.  Blot,  1  Holt,  547,  the 
defendant  was  a  farmer  and  had  received  the  plaintiff's  horse  to  agist  at 
a  stated  price.  The  horse  strayed  from  defendant's  field,  and  was  lost. 
The  plaintiff  gave  some  evidence  of  the  bad  condition  of  the  fences  on 
the  defendant's  farm,  and  likewise  of  general  negligence  in  leaving  open 
the  gates  of  his  fields.  The  defendant's  own  horses  strayed  at  the  same 
time,  but  were  recovered.  Gib%3,  Ch.  J.,  in  submitting  the  case  to  the 
jury,  used  the  following  language :  "  The  question  is,  were  the  defend- 
ant's fences  in  an  improper  state  at  the  time  the  horse  was  taken  in  to 
agist  ?  Did  he  apply  such  a  degree  of  care  and  diligence  to  the  custody 
of  the  horse,  as  the  plaintiff,  who  intrusted  the  horse  to  him,  had  a  right 
to  expect  ?  "  The  plaintiff  had  a  verdict  for  the  value  of  the  horse.  The 
contract  of  agistment  imposes  the  duty  on  the  agister  of  restraining  the 
anitnala  agisted,  by  lawful  fences,  within  his  own  inclosnre,  unless  there 
is  some  special  understanding  between  the  parties  which  relieves  him 
from  this  duty  in  whole  or  in  part.  If  the  animals  agisted  escape  or 
stray  from  the  indosure  for  the  want  of  such  fences,  and  are  lost  or 
Vol.  XIX.— 18 
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floffer  damages  thereby,  the  agister  is  liable  for  such  loss  or  damage.    If 
the  defeodaDt's  sheep  had  been  run  down  and  killed  by  a  vicious  horse, 
on  some  of  the  occasions  when  they  escaped  from  the  plaintiff's  inclosure 
into  Simons'  pasture  through  the  insufficiency  of  the  plaintiff's  fence, 
would  there  be  any  doubt  in  regard  to  the  plaintiff's  liabOity  for  their 
loss  ?    We  think  not     Nor  would  the  fact  that  he  did  not  know  that 
there  was  a  vicious  horse  in  Simons'  pasture,  relieve  him  from  liability. 
He  negligently  allowed  them  to  stray  into  an  inclosure  over  the  occu- 
pancy of  which  he  had,  and  could  exercise,  no  control.     It  was  the  es- 
sence of  the  contract  of  agistment,  that  he  should  keep  the  sheep  in  an 
inclosure,  over  the  occupancy  of  which  he  had  control,  and  in  regard  to 
the  occupants  of  which  he  could  exercise  care  and  diligence,  that  they 
might  not  be  of  that  character  which  would  necessarily,  or  be  likely  to  be, 
Injurious  to  the  safety  of  the  defendant's  sheep.     The  plaintiff,  through 
negligence  in  maintaining  the  division  fence,  allowed  the  defendant's 
sheep  to  stray  into  Simons'  pasture,  and  there  become  infected  with  the 
scab  from  other  sheep  over  which  he  could  exerdse  no  control.     He 
thereby  exposed  the  defendant's  sheep  to  dangers  which  he  could  not 
i;uard  against  or  control,  and  broke  the  implied  contract  of  agistment  to 
exercise  reasonable  care  and  diligence  to  keep  the  defendant's   sheep 
within  his  control  and  safe  from  injury.     The  plaintiff  is  not  excused  bj 
the  failure  of  Simons  to  properly  maintain  his  portion  of  the  division 
fence.  The  statute  has  pointed  out  a  method  by  which  the  plaintiff  could 
compel  the  maintenance  of  a  lawful  fence  by  Simons  on  the  division  line, 
80  that  defendant's  sheep  could  not  have  strayed  into  Simons*  pasture 
nor  could  Sargent's  sheep  have  strayed  into  the  plaintiff's  pasture.     We 
think  it  must  be  held  that  the  plaintiff,  in  not  maintaining  a  lawful  fence 
on  his  portion  of  the  division  line,  and  in  not  compelling  the  maintenance 
of  a  like  fence  on  Simons'  portion  of  that  line,  failed  to  discharge  the 
duty  to  the  defendant  which  the  contra^  of  agistment  cast  upon  him,  and 
was  guilty  of  a  negligence  by  which  the  defendant's  sheep  became  dis- 
eased, and  were  lessened  in  value  more  than  the  amount  of  the  contract 
price  which  the  defendant  was  to  pay  for  pasturing  the  sheep.     The 
damages  sustained  by  the  defendant  from  this  neglect  are  unliquidated 
and  not  properly  chargeable  in  an  action  on  book  accomit.    The  defend- 
ant can  only  avail  himself  of  them  in  this  action  in  reduction  of  the 
plaintiff's  charge  for  keeping  the  sheep,  and  to  the  extent  of  that  charge. 
The  auditor  has  found  that  the  two  sheep  unaccounted  for  were  not  lost 
through  any  fault  or  neglect  of  the  plaintiff.     This  is  conclusive  against 
the  defendant's  right  to  have  the  value  of  these  sheep  deducted  from  the 
other  items  allowed  to  the  plaintiff.     The  items  allowed  to  the  plaintiff 
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exclading  the  charge  for  pasturing  the  sheep,  amount,  with  interest  com- 
puted to  the  present  time,  to  $9.19. 

The  tender  made  on  behalf  of  the  defendant  cannot  ayail  to  defeat  the 
phiintiff's  recovery  of  this  sum.  To  have  given  it  that  effect,  he  should 
have  availed  himself  of  it  before  the  auditor,  by  passing  it  into  the 
auditor's  hands,  and  by  having  it  returned  with  the  auditor's  report  into 
court,  so  that  the  plaintiff  could  have  taken  the  same  in  satisfaction  of 
the  amount  found  due  him  by  the  auditor.  To  keep  a  tender  good,  the 
party  making  it  must  avail  himself  of  it,  and  bring  the  money  into  court 
as  soon  as  he  is  called  upon  to  plead,  which,  in  book  actions,  is  at  the  trial 
before  the  auditor.  If  the  action  is  commenced  before  a  justice  of  the 
peace,  as  it  would  seem  this  case  must  have  been  commenced,  although 
the  exceptions  do  not  show  it,  a  failure  to  produce  the  tender  in  court  on 
the  trial  before  the  justice  is  a  waiver  of  it.  Ohipmcen  v.  Bates,  5  Yt. 
143.  The  defendant  waived  the  tender  by  failing  to  produce  it  at  the 
trial  before  the  auditor,  and  to  have  it  returned  into  court  with  the 
auditor's  report.  Woodcock  v.  Oloarky  18  Yt.  333.  The  result  is,  that 
the  judgment  of  the  County  Court  is  reversed,  and  judgment  is  rendered 
on  the  report  for  th^  plaintiff  to  recover  $9.19  and  his  costs,  and  as  the 
amount  recovered  is  less  than  $10,  that  the  trustee  is  discharged  with 
costs. 

NoTB.— In  Smith -7.  Cooky  L.  R.,  1  Q.  B.  D.,  79»  the  defendant,  an  agister  of  cattle, 
placed  the  plaintiff's  horse  in  a  field  with  a  number  of  heifers,  knowing  that  a  bull, 
kept  on  adjoining  land,  had  seyezal  times  been  found  in  the  field,  and  that  there  wai 
no  snfBcient  fence  to  keep  It  out  He  did  not,  however,  know  that  the  bull  was  of  a 
mischievous  disposition.  The  hone  was  gored  by  the  bnll  and  Idlled,  and  in  an  action 
sigainst  the  defendant  for  breach  of  contract  to  take  reasonable  care,  the  jury  found  for 
the  plaintiff,— ^eld,  that  the  fact  that  defendant  had  no  knowledge  of  the  mischieYoaB 
dispositioii  of  the  particular  bull,  was  no  ground  for  disturbing  the  verdict,  as  such 
knowledge  was  not  essential  to  his  liability  under  his  contract  as  an  agister,  to  take 
WMonable  care  of  the  plaintiff's  horse.— Rep. 
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Phblps  y.  Racbt,  appeUant. 
(GO  N.  T.  m) 

C&ffuHtuikmal  law -^  game  laws  —depriving  of  property  uH^hout  dueproeesB  qfUm  - 

regulation  of  commerce  between  the  Statee, 

A  statute  impoeed  a  penalty  on  any  person  who  should  have  in  his  possession  any  dead 
game  at  a  certain  season.  In  an  action  for  the  penalty  defendant  answered  that  soma 
of  the  dead  game  was  in  his  possession  before  the  passage  of  the  statute  and  when 
the  killing  was  not  prohibited,  and  that  the  remainder  was  received  from  another 
State  where  the  killing  was  lawful,  ffeld,  that  a  demurrer  to  the  answer  was  properly 
sustained.  The  act  was  within  the  power  of  the  legislature  and  was  in  viidation  neither 
of  the  constitution  of  the  United  States  as  being  a  regulation  of  oommeroe,  nor  of  the 
State  constitution  as  being  a  deprivation  of  pr(^>erty  without  due  process  of  law. 

ACTION  to  recover  penalties  imposed  by  the  Laws  of  1871,  ch.  721, 
for  the  preservation  of  game. 

The  complaint  contained  three  counts  :  1st,  that  the  defendant  had  in 
his  possession  on  the  15th  of  March,  1873,  and  exposed  for  sale,  six  qnail ; 
2d,  that  on  the  19th  of  March  he  had  in  his  possession  and  exposed  for 
sale,  two  pinnated  grouse ;  and  3d,  that  on  the  same  day  he  had  in  his 
possession  100  quail. 

The  answer  admitted  the  allegations  of  the  complaint,  but  alleged  that 
defendant  had  invented  an  apparatus  to  preserve  game,  and  that  the 
game  specified  in  complaint  was  put  up  by  him  in  said  apparatus,  in  the 
month  of  December,  1872,  when  the  killing  of  it  in  this  State  was  not 
prohibited,  or  it  was  received  from  the  States  of  Minnesota  and  Illinoii 
where  the  killing  was  at  the  time  legal. 
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Plaintiff  demurred  that  the  answer  did  not  state  facts  sufficient  to 
sonstitute  a  defense. 

The  Special  Term  sustained  the  demurrer  so  far  as  the  answer  related 
to  the  first  two  counts  of  the  complaint  and  directed  judgment  for  the 
plaintiff  thereon,  and  overruled  the  demurrer  so  far  as  the  answer  related 
to  the  third  count.  Both  parties  appealed.  The  General  Term  affirmed 
that  portion  of  the  order  appealed  from  which  sustained  the  demurrer, 
but  reyersed  it  so  far  as  it  overruled  the  demurrer. 

John  ProffcUt,  for  appellant.  The  regulation  of  interstate  as  well  as 
foreign  commerce  belougs  exclusively  to  Congress  by  art.  1,  §  8,  of  the 
Ck>nstitution.  Gibbons  v.  Ogden,  9  Wheat  1;  Brovm  v.  Maryland,  12 
id.  419 ;  N.  It.  Steam  Co.  v.  Livingston,  3  Cow.  713 ;  Almy  v.  Calif  or- 
nioj  24  How.  169;  State  Freight  Tax,  15  Wall.  271.  A  State  may 
not  pass  laws  regulating  internal  commerce  extending  to  or  affecting 
other  States.  Gibbons  v.  Ogden,  9  Wheat  1 ;  Story  on  Const.,  §  1061 ; 
Steamer  Daniel  Ball,  10  Wall.  557 ;  15  id.  277 ;  Fitch  v.  Livingstone, 
4  Sandf.  492.  The  police  power  exercised  by  a  State,  being  in  deroga- 
tion of  the  general  power  granted,  is  to  be  strictly  defined  and  limited. 
Story  on  Const.,  §  1066 ;  -^  Ji.  Stht.  Go,  v.  Livingston,  3  Cow.  733  ;  15 
Wall.  279;  License  cases,  5  How.  504;  CooUy  v.  Bd,  of  Wardens, 
12  id.  311 ;  Gilman  v.  Philadelphia,  3  Wall.  713  ;  Slaughter-house  cases, 
16  id.  36;  BarUmeyvr  v.  I<ywa,  18  id.  129  ;  S,  S.  Co.  v.  Pt.  Wardens,  6 
id.  31.  The  act  in  question  is  unconstitutional  and  void.  Woodruff' 
V.  Parham,  8  Wall.  140 ;  3  Cow.  732 ;  Corfield  v.  OoryeH,  4  Wash.  379 ; 
Story  on  Const,  §  1061. 

Claries  JS.  Whitehead,  for  respondent  Ch.  721,  Laws  of  1871,  is  con* 
g^tutional.  Wiison  v.  B.  C.  M.  Co^  2  Pet  251 ;  GUman  v.  Philadelphia, 
8  Wall.  713,  730;  Codey  ^.  Bd.  of  Wardens,  12  How.  299,  318 ;  Ex 
parU  McNeil,  13  Wall.  236  ;  Peircev.  New  Hampshire,  5  How.  577, 584 
Sturges  v.  Orotoninshield,  4  Wheat.  122  ;  Ogden  r.  Saunders,  12  id.  213 
New  Fork  v.  MUne^  11  Pet  144;  Brawny.  Maryland,  12  Wheat 446 
Gibbons  v.  Ogden^  9  id.  195 ;  Pennsylvania  v.  W»  and  B,  B.  Co.,  18 
How.  421,  430. 

Chubch,  Ch.  J.  We  concur  with  the  conclusion  arrived  at  by  the 
Genera!  Term.  With  the  policy  of  the  statute  in  question  we  have  no 
concern,  but  that  the  acts  complained  of,  viz.,  having  in  possession  certaiu 
game  birds  after  the  first  of  March,  although  killed  prior  to  the  prohib- 
'ted  time,  or  brought  from  another  State  where  the  killing  was  not  pro 
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hibited,  is  within  the  restraint  of  the  statute,  there  can  be  no  doubt.  The 
seventh  section  declares  that  no  person  shall  kill  or  expose  for  sale,  or 
have  in  his  or  her  possession  after  the  same  has  been  killed,  any  quail, 
between  the  first  day  of  January  and  twentieth  of  October  under  the 
penalty  of  twenty-five  doUars.  Laws  of  1871,  p.  1669.  The  eighth 
section  contains  a  similar  provision  relative  to  ruffed  grouse  or  partridge, 
and  pinnated  grouse  or  prairie  chickens,  fixing  the  time  between  the 
first  day  of  January  and  first  day  of  September.  The  language  of  these 
sections  is  plain  and  unambiguous.  Hence  there  is  no  room  for  con- 
struction. It  is  a  familiar  rule  that  when  the  language  is  clear,  courts 
have  no  discretion  but  to  adopt  the  meaning  which  it  imports.  The 
mandate  is  that  *<any  person  having  in  his  or  her  possession,"  between 
certain  dates,  certain  specified  game  killed,  shall  be  liable  to  a  penalty. 
The  time  when  or  the  place  where  the  game  was  killed,  or  when  brought 
within  the  State,  or  where  from,  is  not  made  material  by  the  statute, 
and  we  have  no  power  to  make  it  so.  But  if  the  intent  in  this  respect 
was  doubtful,  section  33  would  remove  it.  That  section  provides  that 
persons  selling,  or  in  possession  of  game,  shall  not  be  liable  to  the  peualty 
up  to  the  first  day  of  March,  provided  they  prove  that  it  was  killed 
before  the  prohibited  time,  or  outside  of  the  limits  of  the  State  where 
the  kiUing  was  not  prohibited.  Provision  is  made  by  this  section  for  the 
cases  supposed  not  to  be  within  the  purview  of  the  seventh  or  eighth  sec- 
tion, but  it  is  clear  that  the  legislature  did  not  so  suppose,  but  intended 
to  qualify  those  sections  by  allowing  possession  to  continue,  and  a  sale 
of  game  lawfully  killed  or  acquired  for  two  months,  but  after  that  period 
the  inhibition  is  absolute. 

It  is  admitted  in  this  case  that  the  defendant  had  possession  of  the 
game  after  the  first  of  March,  and  the  fact  alleged,  that  it  was  either 
killed  within  the  lawful  period  or  brought  from  another  State  where  the 
killing  was  lawful,  constitutes  no  defense.  The  penalty  is  denounced 
against  the  selling  or  possession  after  that  time,  irrespective  of  the  time 
or  place  of  killing.  The  additional  fact  aUeged,  that  the  defendant  had 
invented  a  process  of  keeping  game  from  one  lawful  period  to  another,  is 
not  provided  for  in  the  act,  and  is  immaterial. 

The  objection  of  a  want  of  power  in  the  legislature  to  pass  the  act  is 
not  tenable.  It  is  not  in  confiict  with  the  State  constitntion  within  the 
case  of  Wynehamer  v.  People,  13  N.  Y.  378.  That  case  involved  ihe 
validity  of  the  prohibitory  liquor  law,  and  determined  that  such  law,  so 
far  as  it  applied  to  and  substantially  destroyed  property  in  liquors  owned 
or  possessed  at  the  time  the  act  took  effect,  was  in  violation  of  that  provis 
ion  of  the  State  constitution  which  declares  that  no  person  shall  be  d» 
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prived  of  life,  liberty  or  property  without  dae  process  of  law,  but  im- 
pliedly, if  not  necessarily,  it  affirmed  the  power  if  the  law  had  only  ap- 
plied to  liquors  subsequently  manufactured  and  acquired.  Here  the  pro^n 
erty  was  acquired  subsequent  to  the  passage  of  the  act  and  with  the  pre- 
sumed knowledge  of  its  provisions  and  conditions.  The  legislature  may 
pass  many  laws,  the  effect  of  which  may  be  to  impair  or  even  destroy  the 
right  of  property.  Private  interest  must  yield  to  the  public  advantage. 
All  legislative  powers,  not  restrained  by  express  or  implied  provisions 
of  the  constitution,  may  be  exercised.  The  protection  and  preservation 
of  game  has  been  secured  by  law  in  all  civilized  countries,  and  may  be 
justified  on  many  grounds,  one  of  which  is  for  purposes  of  food.  The 
measures  best  adapted  to  this  end  are  for  the  legislature  to  determine,  and 
courts  cannot  review  its  discretion.  If  the  regulations  operate,  in  any 
respect,  unjustly  or  oppressively,  the  proper  remedy  must  be  applied  by 
that  body.  Some  of  the  provisions  of  the  act  in  question  might  seem,  to 
one  unversed  in  the  mysteries  of  the  subject,  to  be  unnecessarily  stringent 
and  severe,  but  we  cannot  say  that  those  involved  in  thb  action  are  for- 
eign to  the  objects  sought  to  be  attained,  or  outside  of  the  wide  discre* 
tion  vested  in  the  legislature. 

It  is  also  urged  that  the  statute  in  question  violates  that  provision  of 
the  constitution  of  the  United  States  which  authorizes  Congress  to  regu- 
late commerce  among  the  States.  It  is  unnecessary  to  consider  how  far 
the  exercise  of  the  power  of  Congress  under  this  provision  would  inter- 
fere with  the  authority  of  the  States  to  pass  game  laws,  and  regulate  and 
prohibit  the  sale  and  possession  of  game  either  as  a  sanitary  measure  or 
for  its  protection  as  an  article  of  food.  It  will  suffice  for  this  case  that 
the  statute  does  not  conflict  with  any  law  which  Congress  has  passed  on 
the  subject  States  cannot  pass  laws  in  respect  to  subjects  expressly 
prohibited  by  the  constitution,  nor  when  the  power  is  conferred  upor 
Congress  and  its  exercise  by  the  States  conflicts  with  the  policy  or  func- 
tions of  the  government,  but  thorc  are  many  powers  conferred  upon  Con- 
gress which,  until  exercised  by  it,  are  regarded  as  dormant  and  may  be 
exercised  by  the  States  within  their  limits,  among  whicli  is  the  power  to 
regulate  commerce.  '*  If  the  terms  of  the  grant  are  not  exclusive,  and 
there  is  no  express  prohibition  upon  the  States,  and  no  repugnancy  or  in- 
consistency in  its  exercise  by  the  States,  the  authority  is  concurrent.'^ 
People  ex  reL  Barlow  v.  Ourtisy  50  N.  Y.  326.  The  celebrated  license 
cases,  reported  in  5  How.  (U.  S.)  504,  contain  an  elaborate  examina* 
tion  of  the  powers  of  the  States  under  this  clause  of  the  constitution. 
One  of  those  cases  involved  the  right  of  a  State  to  require  a  license  for 
the  sale  of  a  package  of  gin,  imported  from  another  State,  as  to  whicb 
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Tanet,  Ch.  J.,  said  :  '^  As  Congress  has  made  no  regulation  on  the  ealy 
ject,  the  traffic  in  the  article  may  be  lawfully  regulated  by  the  State  as 
soon  as  it  is  landed  in  its  territory,  and  a  tax  imposed  upon  it,  or  a  license 
required,  or  the  sale  altogether  prohibited,  according  to  the  policy  which 
the  State  may  suppose  to  be  its  interest  or  duty  to  pursue."  And  Ca- 
tron, J.,  after  alluding  to  the  exercise  of  power  by  the  States,  upon  sub- 
jects involved  in  various  affirmative  grants  to  Congress,  said :  ''  It  is  now 
too  late,  imder  existing  circumstances,  for  this  court  to  say  that  the  simi- 
lar affirmative  power  to  regulate  commerce  with  foreign  nations  and 
among  the  States  shall  be  held  an  exclusive  power  in  Congress." 

It  is  quite  evident,  within  these  principles  which  have  been  repeatedly 
reiterated  by  the  Supreme  Court  of  the  United  States,  that  the  act  in 
question  does  not  violate  the  constitution  of  the  United  States,  nor  any 
law   of  Congress.     4  Wheat.    122 ;  12  id.  213;  12   How,  (U.  S.)  269 
9  Wheat.  195  ;  16  WaU.  36 ;  15  id.  279 ;  6  id.  31. 

The  judgment  of  the  Greneral  Term  must  be  affirmed. 

All  concur. 

Juigmnd  QfJIfinMdm 


Cabboll  y.  Carboll. 

(eON.T.  121.) 

Aidenoe  iitk  aethnfor  dower — death  <^  husband. 

In  an  action  for  the  admeMarement  of  dower  the  record  of  the  probate  of  the  will  ot 
the  plaintiffB  husband  is  not  competent  evidenoe  of  hJs  death.    (See  no$B,  jh  148.) 

ACTION  for  the  admeasurement  of  dower  of  certain  lands  claimed  by 
the  plainti£  as  widow  of  John  Carroll.     Among  the  issues  ordered 
tried  by  the  jury  was,  <^  Is  the  said  John  Carroll  dead?  " 

To  prove  the  death  of  her  husband  plaintiff  offered  the  record  of  the 
probate  of  his  will  by  and  before  the  surrogate  of  Songs  county.  This 
was  objected  to  and  received  under  objection.  The  court  charged  the 
jury,  in  substance,  that  this  wbb  prima  facte  evidence  of  the  death  of 
CaiToll,  and,  being  undisputed,  was  conclusive,  and  instructed  them,  there- 
fore, to  answer  the  question  in  the  affirmative,  to  which  defendant's 
counsel  duly  excepted.  The  jury  answered  in  accordance  with  the  in- 
itructions,  and  judgment  was  entered  in  favor  of  the  plaintiff,  which 
was  affirmed  by  the  Greneral  Term,  and  defendant  appealed. 
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PhUip  S.  Orookey  for  appellants.  The  probate  proceedings  before 
the  surrogate  were  not  evidence  of  Carroll's  death.  2  H.  S.  74,  §  26 ; 
2  Phil.  Ev.  93 ;  Bdden  v.  Meeker,  47  N.  Y.  307 ;  2  Greenl.  Ev.,  §§ 
278  a,  355  ;  1  id.,  §  550 ;  52  N.  Y  630 ;  Jfoans  v.  Be  Bemales,  1  Russ. 
801  ;  Sergeson  v.  Seedy ,  2  Atk.  412;  1  Saund.  362,  note  by  Wms. ; 
Thompson  v.  Donaldson,  1  Esp.  63  ;  Doe  ex  dem.  Ash  v.  Ccdverty  2  Camp. 
389  /  Doe  ex  dem,  HotU  v.  PmfoJd,  8  C  &  P.  536 ;  Mtairo  v.  Merch43aU,  26 
Barb.  384 ;  RusseU  v.  Schuyler,  22  Wend.  277 ;  Newman  v.  Jenkins,  10 
Pick.  515. 

Nathaniel  O.  Mbak,  for  respondent.  In  an  action  in  which  the 
legal  representatives  of  a  deceased  party  are  adverse  parties,  a  party  may 
testify  to  a  conversation  overheard  by  him  between  the  deceased  and  a 
third  party.  Hilderhrand  v.  Crawford,  6  Lans.  502  ;  Lohdell  v.  Lobdell, 
36  N.  Y.  327 ;  Simmons  v.  Sisson,  26  id.  277 ;  Card  v.  Card,  39  id. 
318.  Carroll's  will,  with  proofs,  citations,  were  admissible  in  evidence 
as  proof  showing  his  death.  Cunningham  v.  Smith,  70  Penn.  St.  450 ; 
Newman  v.  Jenkins,  10  Pick.  515  ;  Jeffers  v.  Radcliff,  10  N.  H.  242,  245  % 
Thomson  v.  Donaldson,  3  Esp.  N.  P.  63  ;  1  Phil.  Ev.  246 ;  1  Salk.  290 ; 
11  State  Trials,  261 ;  Crippen  v.  Dexter,  13  Gray,  332 ;  2  Taylor's  Ev., 
6th  ed.,  §  1491,  p.  1437;  2  R.  S.  58,  §  15 ;  2  Edm.  St.  59;  HiU  v. 
Orockford,  24  N.  Y.  128 ;  Morris  y.  Keyes,  I  Hill,  540  ;  Nichols  v.  Ro* 
nudne,  3  Abb.  122 ;  Caw  v.  Robertson,  5  N.  Y.  132  ;  Thompson  v.  Thomp' 
ton,  9  Penn,  St.  234 ;  Vanderpoel  v.  Van  VaUcenburgh,  6  N.  Y.  190 ; 
Redmond  v.  Collins,  4  Den.  430 ;  Patten  v.  Tollman,  27  Me.  17  ;  Wil- 
lards'  R.  E.  and  Con.  549,  550 ;  In  re  Smith's  Will  Tuck.  108 ;  Laws 
1846,  ch.  182;  Mrmro  v.  Merchant,  26  Barb.  383,  384;  RiuseU  v. 
Schuyler,  22  Wend.  277  ;  French  v.  French,  1  Dick.  268. 

Miller,  J.  Proof  of  the  death  of  John  Carroll,  the  testator,  was 
absolutely  essential  to  entitle  the  plaintiff,  who  claimed  that  she  was 
Iu8  widow,  to  recover  in  this  action.  The  only  evidence  of  Carroll's 
death  was  the  record  of  the  probate  of  his  last  will  and  testament,  made 
before  the  surrogate  of  the  county  of  Kings.  This  was  received  aft^r  an 
objection  made,  and  the  judge  charged  the  jury,  that  it  was  prima  facie 
evidence  of  the  death  of  Carroll,  and,  being  undisputed  and  uncontra- 
dicted, was  conclusive  upon  that  question.  The  judge  was  in  error  in 
both  of  these  decisions  named  and  I  think  that  the  exception  to  the  evi- 
dence and  the  charge  were  each  well  taken. 

Letters  testamentary  and  of  administration  are  conclusive  evidence  of 
the  authority  of  the  persons  to  whom  granted,  and  are  sufficient  to  estab* 
Vol.  XIX.— 19 
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liah  the  representadve  character  of  the  pluntiff  who  assumes  to  sae  by 
virtue  thereof.  2  R.  S.  80,  §  56 ;  Bdden  v.  Meeker,  47  N.  Y.  307 ; 
Farley  y.  McChnneU,  52  id.  680.  So  also,  a  will  proved  with  a  artifi- 
cate  of  the  surrogate  and  attested  by  his  seal  of  office  may  be  read  in 
evidence  without  further  proof,  and  the  record  of  the  same  and  the  ex- 
emplification of  the  same  by  the  surrogate  may  be  received  in  evidence 
the  same  as  the  original  will  would  be  if  produced  and  proved.  2  R. 
S.  58,  §  15. 

The  object  of  this  provision  was  to  make  the  certificate  of  the  surro- 
gate and  the  record  of  the  will,  or  exemplification,  prima  facie  evidence 
only.     Vanderpoel   v.    Van    VaUcenburgh,  6  N.  Y.  190,  199.      In    2 
Greenleaf's  Evidence,  §  389,  it  is  said  that :    *'  The  proof  of  the  plain- 
tiff's representative  character  is  made  by  producing  the  probate  of  the 
will,  or  the  letters  of  administraUon,  which  prima  fade  are  sufficient 
evidence  for  the  plaintiff  of  the  death  of  the  testator  or  intestate,  and  of 
his  own  right  to  sue.'*    This  is  undoubtedly  the  true  rule ;  and  it  will  be 
found  upon  examination  that  the  authorities  cited  upon  this  question  re- 
late mainly  to  cases  where  the  right  of  the  administrator  or  executor  to  sue 
is  involved,  or  where  the  parties  were  connected  with  the  proceeding,  in- 
terested in  the  estate,  and  had  their  rights  adjudicated  upon  when  the  will 
was  established  before  the  Probate  Court     Such  are  the  cases  cited  from 
other  States,  with  scarcely  any  exception,  and  none  of  them  can  be  re- 
garded as  sustaining  the  broad  principle  that  the  probate  of  a  will  of 
itself  establishes  the  death  of  the  testator  in  any  other  case.  TLe  general 
rule  laid  down  in  1  Greenleaf's  Evidence,  §  550,  as  to  the  effect  of 
the  probate  of  a  will,  or  the  grant  of  letters  of  administration,  is  also 
liable  to  criticism,  and  is  not,  I  think,  sustained  by  the  English  cases 
which  are  cited  to  support  it.     It  may  then  be  considered  as  established 
by  the  cases  relied  on  by  the  plaintiff's  counsel  that  letters  testamentary, 
and  the  proofs  of  a  will  before  a  surrogate,  are  only  evidence  in  some 
proceeding  arising  out  of  the  will  itself,  and  the  parties  who  claim  under 
it  or  are  connected  with  it,  and  they  cannot  upon  their  face  affect,  or  in 
any  way  control,  the  interests  of  parties  who  are  entirely  disconnected 
with  the  proceedings  before  the  surrogate  and  not  within  his  jurisdiction. 
It  follows,  therefore,  that  in  an  action  of  ejectment  brought  by  the  widow 
to  recover  her  dower,  the  probate  of  the  will,  and  the  proceedings  there- 
on, are  not  competent  evidence  to  prove  the  fact  that  the  husband  is 
dead,  which  is  the  very  basis  and  foundation  of  the  action,  and  without 
proof  of  which  it  cannot  be  maintained.     The  proof  given  on  the  pro- 
bate of  the  will  of  a  deceased  husband  has  nothing  to  do  with  the  que*- 
tion  of  the  widow's  right  of  dower  in  his  real  estate.     The  will  itself 
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ooold  not  cat  off  that  right  which  the  law  confers  upon  her,  nor  could 
the  final  adjadication  of  the  surrogate  in  anj  way  stiengthen  or  injure 
the  widow's  claim  to  a  right  to  dower,  llie  admission  of  the  will  to 
probate  could  not  deprive  her  of  her  interest,  nor  its  rejection  in  any 
way  sustain  it.  The  probate  of  the  will  was,  therefore,  of  no  soit  of 
consequence  in  any  respect,  and  entirely  immaterial.  So  far  as  the  widow 
was  concerned  she  had  no  interest  in  the  proceeding  to  prove  the  will 
which  made  its  final  determination  conclusive  as  to  her  dower.  The 
proceeding  was  not  in  the  nature  of  a  judgment  of  a  court  of  com- 
petent jurisdiction,  which  was  final  and  conclusive  as  to  the  subject- 
matter  of  the  litigation,  as  the  claim  for  dower  was  in  no  sense  involved 
in  the  proof  of  the  will  before  the  surrogate.  The  English  cases 
sustain  the  doctrine  that  letters  of  administration  are  not  evidence 
of  death,  and  that  it  must  be  otherwise  proved.  In  Humipson  v.  Donald' 
san^  3  Esp.  63,  Lord  Kenton  held  that  letters  of  administration  are  not 
sufiicient  proof  of  death,  and  remarked  :  ^^  The  death  was  a  fact  capable 
of  proof  otherwise."     See,  also.  Moons  v.  De  Bemales,  1  Buss.  301. 

It  will  also  be  noticed  that  this  is  a  case  where  the  claim  of  title 
is  made  to  real  estate  in  an  action  of  ejectment,  to  recover  the  same 
where  more  strict  proof  is  required  than  in  cases  where  the  question 
arises  incidentally  and  collaterally.  See  2  Greenl.  £v.,  §  27 ;  2  Phil. 
Ev.  93. 

In  the  views  expressed,  it  is  not  intended  to  hold  that  cases  may  not 
arise  where  lapse  of  time  and  other  circumstances  may  not  make  letters 
testamentary,  and  the  proceedings  accompanying  the  same,  which  have 
been  had  upon  the  proof  of  a  will,  competent  evidence  as  ancient  re- 
cords, or  from  the  lapse  of  time  which  has  ensued  since  the  probate  (Doe 
ex  dem.  Ash  v.  Calvert^  2  Camp.  387) ;  but  in  cases  presenting  the  features 
of  the  one  now  considered,  where  the  death  is  recent  and  the  action  brought 
so  soon  after  the  will  was  proven,  and  the  alleged  decease  of  the  testator,  it 
is  enough  to  hold  that  the  evidence  introduced  was  not  sufficient  to  estab- 
lish his  death,  and  that  it  must  be  proved  otherwise. 

Although  all  of  the  defendants  but  the  infants  admit  the  death  of  the 
testator,  it  is  not  enough  to  entitle  the  plaintiff  to  maintain  the  action. 
She  cannot  recover  of  all  of  them  without  proof  of  the  testator's  death, 
and  it  is  apparent  that  she  cannot  in  this  action  recover  as  to  those  alone 
who  admit  the  death. 

For  the  error  oi  the  judge  upon  the  trial  the  judgment  must  be  re* 

▼ersed  and  a  new  trial  granted. 

All  concur. 

Judffmsni  reversed. 
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JS4yrB.''4xi  Mutual  Ben^l4felna.  Co.y.  Litdale.lOOo,  73S;  &C.,  13  Alb.  L.  J.  82, 
which,  was  an  action  on  a  life  insurance  policy  by  the  widow  of  the  insured,  it  was  hekl 
that  letters  of  administration  upon  the  estate  of  the  insared  issaed  by  a  probate  court; 
did  not  afford  competent  evidence  of  death.  The  opinion  of  the  court,  delivered  by  Mr. 
Justice  Humr,  was  as  follows  : 

*'  In  an  action  brought,  not  as  administrator,  but  in  an  Individual  charactci,  to  rev 
cover  an  individual  debt,  where  the  right  of  action  depends  upon  the  death  of  a  third 
party — to  wit,  an  insurance  upon  his  life, — do  letters  of  administration  upon  the  estate 
of  such  person,  issued  by  the  proper  probate  court,  afford  legal  evidence  of  his  death  f 
This  Is  tlie  question  we  are  called  upon  to  decide.  It  is  presented  sharply,  and  is  the 
only  question  in  the  case. 

The  authority  in  favor  of  the  admission  of  the  letters  as  evidence  of  the  death  of  the 
party,  ia  %  suit  between  strangers,  is  a  general  statement  to  that  effect  in  Greenl.  Ev., 
§  660.  The  cases  cited  by  the  writer  in  support  of  the  proixisition  are  Thompson  v. 
Donaldson,  3  Esp.  64  ;  French  v.  French,  Dick.  268  ;  Hamblin's  case,  3  Bob.  (La.)  R 
130 ;  Jeffers  v.  Radcliff,  10  N*.  H.  246.  In  the  case  first  cited  the  authority  does  not  sup- 
port Bir.  Greenleaf  s  statement  It  was  held  that  the  letters  did  not  afford  sufficient 
proof  of  death,  and  no  further  evidence  being  given  the  verdict  was  against  the  claim- 
ant In  French  v.  French  the  court  held  in  terms  against  the  theory  that  the  let- 
ters were  evidence  of  death,  '*but  ander  all  circumstances  admitted  the  probate  as 
evidence  of  death.**  This  case  was  that  of  a  bill  filed  by  an  heir  against  one  in  posses- 
sion of  the  estate,  and  in  that  case  Mr.  Greenleaf  hardly  contends  that  the  letters  are 
evidence  of  deatli.  In  Tisdale  v.  Conn.  Life  Ins.  Co.,  26  Iowa,  177,  and  in  the  same 
case  in  28  Iowa,  12,  cited  by  the  defendant  in  error,  the  law  was  held  as  claimed  by  her. 
The  other  cases  cited  by  tlie  defendant  in  error,  including  Hamlin* s  case,  are  those 
where  the  admiiiistnitor  or  executor  was  a  party  to  the  suit  in  his  representative  capac- 
ity, in  ration  to  which  a  different  rule  prevails. 

In  the  New  Ham[ishire  case,  above  cited,  there  was  evidence  to  sustain  the  ruling 
independently  of  the  letters,  and  the  case  concedes  that  the  law  is  otherwise  in  England, 
and  bases  itself  upon  the  ])ecnliar  oiganimtion  of  the  courts  of  that  State. 

On  the  other  hand,  the  text-writers,— PhilUi)6  on  Evidence  (2d  vol  93,  m,  edition  1868), 
Tamlyn  (48  Law  Library),  154,  referring  to  Moons  v.  De  Bemales,  Hubback  on  Suo- 
«ession,  162  (51  Law  Library),  concur  against  the  rule  laid  down  by  Mr.  Greenleaf. 

In  Moons  v.  De  Bernales,  1  Rubs.  307,  it  was  held'that  letters  of  administration  were 
not  prima /acie  evidence  of  death,  and  the  defect  was  supplied  by  other  evidence.  Lord 
Eldon  says,  in  Clayton  v.  Ch'oham,  10  Yes.  288,  that  it  is  the  constant  practice  to  require 
proof  of  death,  and  that  probate  is  not  sufficient  In  Leach  v.  Leach,  8  Jur.  211,  Sir. 
Ksiam  Brucs  refused  to  order  the  payment  of  money  upon  letters  alone,  but  required 
otiier  evidence.  In  Blackham^s  case,  1  Salk.  290,  it  was  held  that  the  sentence  of  the 
spiritual  court  in  granting  letters  is  not  evidence  upon  any  collateral  matter  which 
would  have  prevented  the  issuing  of  the  letters . 

In  speaking  of  judgments  m  rem,  and  where  the  judgment  may  be  evidence  against 
one  not  a  itarty  or  privj'  to  it,  Mr.  Starkie  says  :  "  This  class  comprehends  cases  relat* 
ing  to  marriii^e  and  bastardy  where  the  ordinary  has  certified  ;  sentences  relating  to 
marriage  and  testamentary  matters  in  the  spiiitual  court."  1  Stark,  on  Ev.  372,  m. 
What  is  meant  by  this  is  explained  at  a  subsequent  place,  where  he  says  :  '*  The  grant 
of  &  prolxite  in  the  spiritual  court  is  conclusive  evidence  against  all  as  to  the  title  to 
personalty  and  to  all  rights  incident  to  the  character  of  an  executor  or  administrator." 
Id.  374,  m.  He  cites  in  support  of  this  statement  the  case  of  AUen  v.  DundoA,  3  T.  R. 
125,  that  payment  of  money  to  an  executor  who  has  obtained  probate  of  a  forged  will 
is  a  discharge  to  tlie  debtor.  The  grant  is  conclusive  to  all  buaineai  transacted  as  ex^ 
ecutor,  and  concerning  the  duties  of  the  executor,  that  it  was  properly  made. 

This  accords  with  the  principle  hereafter  laid  down. 
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Tbe  chief  gnmiid  of  aignment  tx>  admit  letters  testamentary  as  erideiice  of  the  death 
of  the  party,  is  that  the  order  of  the  probate  ooart  issnlDg  them  is  an  order  or  jodg- 
ment  in  rem.  Bat  a  judgment  in  rem  is  not  prima  facie  evidenoe  ;  it  is  oondosiTe  of 
the  point  adjudicated  unless  impeached  for  fraud.  1  Stark,  on  Ev.  372,  m;  Freeman, 
inj)ra.  If  admiaaible  on  this  principle,  the  lecten  were  conclusive  evidenoe  of  the  death 
of  lisdale.    But  this  is  not  claimed  by  any  argument 

Again,  the  probate  court  has  never  adjudicated  that  Tisdale  was  dead.  Death  was 
not  tbe  res  presented  to  it.  Shall  Hia  Tisdale  leoeive  letters  testamentary,  was  the  ret^ 
and  upon  that  only  has  there  been  an  adjudication.    Hobback,  supra,  102,  m. 

The  letters  testamentary  issued  to  an  administrator  by  a  probate  court,  as  a  genecsi 
rule,  are  evidence  only  of  their  own  existence.  They  prove,  that  is  to  say,  that  the  an- 
tiiority  incident  to  that  office  or  duty  has  been  devolved  upon  the  peison  therein  named, 
that  he  has  been  appointed,  and  that  he  is  executor  or  administrator  of  tbe  party  tlierehi 
a^umed  to  have  departed  thu  life.  Different  States  have  different  provisions  as  to 
who  may  be  executor  or  administEator,  excluding  some  penons  and  prefentng  others, 
in  the  order  and  manner  in  their  statutes  q;>ecified.  Thus,  persons  oonvicted  of  infer 
mous  crime  are  excluded  from  this  office,  and  poisons  of  notoriously  evU  lives  may  be 
passedby  in  the  discretion  of  the  probate  oourt.  Sons  or  daaghtem  or  widows  are  en- 
titled to  take  in  preference  to  othecB  ;  unmarried  women  are  entitled  in  preference  to 
married  women.  Certain  notices  may  be,  and  usually  are,  required  to  be  given  of  tire 
proceedings  to  obtain  letters  testamentary.  On  all  this  class  of  subjects  tiie  letters  are 
tbe  evidence  that  the  proceedings  have  been  regularly  taken,  and  tiiat  the  pensoa  or 
perw>ns  therein  named  are  those  by  law  entitled  to  the  office.  Upon  these  points  the 
court  has  adjudicated*  No  proof  to  the  ccmtrary  can  be  admitted  in  an  action  brenght 
by  tbe  executor  as  such.  Parties  wisixing  to  conteet  tliat  point  mast  do  it  before  the 
probate  court,  at  the  time  application  is  made  for  issuance  of  the  letters,  or  upon  sub- 
sequent application,  as  the  case  may  require.  « 

In  an  action  brought  by  such  executor  or  administrator  touching  1^  ooUection  and 
settlement  of  the  estate  of  the  deceased,  they  are  otmclusive  evidence  of  his  right  to 
sue  for  and  receive  whatever  was  due  to  tbe  deceased.  The  tettexs  are  oonduave  evi- 
denoe  of  the  probate  of  the  wilL  It  cannot  be  avoided  collaterally  by  showing  that  it  ie 
a  forgery,  or  that  there  is  a  subseqnent  will,  llie  detemination  of  tbe  probate  oonrt  is 
upon  these  precise  points  and  is  oancliudve.  2  Smitii's  Lead.  Cas.  (6th  Am.  ed.)  669 ; 
Vanderpoel  v.  Van  Valkenberg,  6  N.  Y.  190  ;  Collins  v.  Ross,  2  Paige,  396 ;  Freeman  on 
Judgments,  507,  citing  nmnerous  cases. 

If  the  present  suit  were  brought  by  the  plaintiff  as  executor  or  administratorto  cc^ect 
a  debt  due  to  her  deceased  husband,  or  to  establish  a  claim  arising  under  a  will,  of  which 
IMobate  had  been  made  by  iier,  she  would  have  been  withm  these  roles.  The  lettais 
testamentary  would  not  only  have  been  competent  evidence,  bat  tiiey  would  have  been 
conclusive  of  her  right  to  maintain  tM  action,  and  unimpeachable  except  lor  fraud. 
Snch,  however,  is  not  the  case  before  us.  The  suit  is  by  the  plaintiff  as  an  individual, 
to  recover  a  debt  alleged  to  be  due  to  her  as  sib.  individnaL  It  is  a  distinct  and  s^iarate 
proceeding,  in  which  the  question  of  the  death  of  the  husband  comes  up  collaterally. 
The  books  aboimd  in  cases  which  show  that  a  judgment  upon  the  precise  point  in  oon- 
troversy  cannot  be  given  in  evidenoe  in  another  suit,  against  one  not  a  party  or  privy  to 
the  record.  This  rule  is  applied  not  only  to  dvU  cases,  but  to  criminal  casea,  and  to 
piibUe  judicial  prooeodingB,  whidi  are  of  the  nature  of  jndgments  tarem. 

If  an  indictment  for  an  assault  and  battery  by  A  upon  B  is  psoseonted  to  a  oonviction, 
the  judgment  for  some  purposes  is  conclusive  evidenoe.  Thus,  upon  a  subsequent  in- 
dictment for  the  same  offense,  it  would  be  conclusive  In  favor  of  A  that  he  had  been 
once  tried  for  the  same  offense  and  convicted,  and  that  he  could  not  again  be  put  in 
jeopardy  therefor.  But  if  A  sues  B  for  the  same  assault  and  battery,  it  cannot  be 
doubted  that  it  would  be  incompetent  to  Introduce  the  record  in  tbe  criminal  case  as 
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evidence  of  the  oflfense.  For  this  purpose  it  is  "  inter  aiios  acUu"  B  wss  no  party  to 
that  proceeding.  In  theory  of  law  he  was  not  responsible  for  it  or  capable  of  being 
benefited  by  it    1  Stark,  on  £y.  317,  m. 

So,  if  B  shoold  afterward  be  indicted  for  an  assaolt  npon  A,  arising  oat  of  tbe  san.«^ 
transaotfon,  the  record  would  not  be  competent  evidence  to  show  tliat  A,  and  not  B, 
was  in  fact  the  offending  party. 

In  some  States  provision  is  made  for  the  admeasurement  and  setting  apart  of  dower 
to  the  widow  of  a  deceased  person.  Officers  are  appointed  for  this  purpose,  who  make 
their  certificate  awarding  particular  property  to  her  use,  and  file  their  report  in  the 
proper  office.  Although  the  certificate  is  judicial  In  its  character  and  assumes  that  the 
deceased  had  title  to  the  property  described,  and  the  certificate  is  valueless  except  npon 
that  supposition,  it  has  still  been  held  that  it  is  no  evidence  of  title,  and  that  the  title 
must  be  proved  as  in  other  cases.  JadUon  v.  BandaUt  5  Cow.  168  ;  Same  v.  Ely,  6  id. 
318. 

It  has  been  held  that  a  comptroller's  deed  for  the  non-payment  of  a  tax  due  the  State 
is  not  even  prima  fade  evidence  of  the  facts  giving  him  the  right  to  sell,  such  as  the 
assessment  and  non-payment  of  the  tax,  although  they  are  redted  In  the  deed,  and  this 
deed  is  in  compliance  with  the  statute.  These  facts  must  have  existed  to  give  a  right  to 
sell,  but  they  are  not  established  by  the  deed.  They  must  be  made  out  by  independent 
proof.  TaXmaai  v.  WhU/e,  2  N.  Y.  66 ;  Wiaiame  v.  FeiyVan,  4  Wheat  77  ;  Beekman  v. 
Bighorn,  5  X.  T.  366. 

A  certificate  of  naturaUEation  issues  from  a  court  of  record  when  there  has  been  the 
proper  proof  made  of  a  residence  of  five  years,  and  that  the  applicant  is  of  the  age  of 
twenty-one  years,  and  is  of  good  moral  character.  This  certificate  is,  against  all  the 
world,  a  judgment  of  citizenship,  from  which  may  follow  the  right  to  vote  and  hold 
property.  It  is  conclusive  as  such,  but  it  cannot,  In  a  distinct  proceeding,  be  introduced 
as  evidence  of  the  residence  or  age  at  any  particular  time  or  place,  or  of  the  good  char- 
acter of  the  applicant  CaxnpbeU  v.  Gordon,  6  Or.  176 ;  Stark  v.  Cheeapeake  Int,  Co.,  7 
id.  420. 

The  certificate  of  steamboat  inspectors,  under  the  act  of  Congress  of  1852,  is  evidence 
that  the  vessel  was  inspected  by  the  proper  officer,  but  it  is  held  that  it  is  not  evidence 
of  the  facts  therein  redted,  when  drawn  in  question  by  a  stranger,  although  the  officer 
was  required  by  law  to  make  a  return  of  such  facts.  Erickton  v.  Smith,  2  Abb.  Ot  of 
App.  (N.  T.)  64  ;  38  How.  Pr.  464. 

So  It  has  been  held  tliat  where  a  sheriff  sells  real  estate,  giving  to  the  purchaser  a 
certificate  thereof,  although  there  can  lawfully  be  no  sale  unless  there  be  a  previous 
judgment,  and  although  the  sale  is  based  upon  and  assumes  such  judgment,  and 
although  the  law  requires  the  sheriff  to  give  such  certificate,  the  redtal  by  the  sheriff 
of  such  judgment  furnishes  no  evidence  thereof.  It  must  be  proved  independently 
of  the  certificate.    Andereon  v.  Jamee,  4  Rob.  Sup.  Ct  3B. 

So  on  an  application  by  a  wife  for  alimony,  pending  a  divaroe  suit  proeecuted  against 
ner,  the  fact  that  her  husband  has  recovered  a  verdict  agalmt  a  third  person  for  criminal 
connection  with  her,  has  been  held  not  to  be  even  presumptive  evidence  of  her  guilt 
WUliams  v.  WaHame,  8  Barb.  Ch.  62a 

Authorities  of  this  nature  might  be  greatly  extended.  Enough  has  been  said  to  de- 
monstrate that  ndther  upon  prindple  nor  authority  was  it  proper,  in  the  individual  suit 
of  Mrs.  Tisdale  against  a  stranger,  to  admit  letters  of  administration  upon  the  estate  of 
her  hosband  as  evidence  of  his  death.— Rep. 


FEBRUARY  TERM,  1875.  151 

O'Beilly  ▼.  The  Guardian  Matual  Life  InsuraQoe  Company. 


O'Bbillt  y.  Thb  Guardian  Mutual  Lifb  Insubakob  Gompamt, 

appellant. 

(eoN.T.  109.) 

£(Ai  fMuronee — wOIm  and  jm)(ifqf  death  ^Ck>ndUUmpr9oedenL 

Ifheie  a  policy  of  life  instuanoe  requires  notioe  and  proof  of  death  ai  a  condition  pre- 
cedent to  payment,  notioe  alone  is  not  saffldent ;  and  thoogh  the  insarers,  on  receipt 
of  sneh  notice^  dii  not  call  for  farther  proof,  they  do  not  thereby  waiTO  their  right  to 
inatst  npon  It 

ACTION  upon  a  policy  of  life  insurance  issued  by  ihe  defendant  com- 
pany upon  the  joint  lives  of  plaintiff  and  her  husband. 
The  policy  contained  a  dause  providing  for  payment  of  the  amount  in- 
tared  in  sixty  days  after  due  notice  and  proof  of  death. 
The  plaintiff  gave  to  defendant  the  following  notice : 

'*  Pboyidekoe,  Jem,  Sd,  1872. 
**  Uie  Chtardicm  Mutual  Life  Imuranee  Chmpany^  New  York : 
^  I  hereby  inform  you  that  my  husband,  Michael  O'Beilly,  whose  life 
wi&s  insured  in  your  office,  by  policy  22,016,  died  in  this  city,  on  the  fif- 
teenth day  of  May  last,  after  a  short  illness.        Yours  respectfully, 

"  Ellen  O'Reillt." 

No  other  proof  of  death  was  given ;  defendant  made  no  response  to 
this  notice.  Defendant  moved  for  a  nonsuit,  on  the  ground,  among 
others,  that  due  notioe  and  proof  of  death,  as  required  by  the  policy,  had 
not  been  given.     The  motion  was  denied,  and  defendant  excepted. 

A  verdict  was  returned  for  the  plaintiff,  and  the  judgment  entered 
thereon  was  affirmed  by  the  Greneral  Term  (3  N.  Y.  Sup.  487),  and  de« 
fendant  appealed. 

Samud  Band,  for  appellant 

James  !7Voy,  for  respondent  Plamtiff's  proof  was  sufficient.  Any 
defect  was  waived  by  the  silence  and  failure  to  object  of  defendant 
MtOerr.  Eagle  L.  and  H.  Ins.  (h.,  2  E.  D.  S.  269 ;  N.  Am.  L.  and  Ac. 
£u.  Oo.  V.  Burroughs^  8  Big.  L.  and  Ac  Gas.  755  ;  69  Penn.  St ;  Hinck* 
enY.M.L.  B.  Ins,  Co.,  6  Lans.  21 ;  50  N.  Y.  657.  The  clause  of  the 
policy  providing  for  preliminary  proofs  must  be  expounded  liberally  in 
lavor  of  the  assured.  Walsh  v.  WasK  Ins.  Co.,  82  N.  Y.  442  ;  Talc<A 
V.  M.  Ins.  Oo,j  2  Johns.  186 ;  Bliss  on  L.  Ins.  Co.  108,  410,  §  252  ;  Banket 
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7.  PhoBnix  Im,  Oo.^  8  Johns.  317  ;  Lawrence  v.  0<»an^.  Oo^  11  id.  259  > 
Child  y.  F.  M.  Bu.  Ob.,  d  Sandf.  41 ;  Miller  t.  Eagle  L.  and  Kins.  Co,, 
2  E.  D.  S.  269  ;  Lenox  v.  U.  Ine.Co,y  3  Johns.  Gas.  224 ;  4  id.  131 ;  Mc- 
Laughlin y.  Wash,  Ins,  Oo.y  23  Wend.  525 ;  Francis  v.  Ocean  Lis.  (%>., 
6  Cow.  604;  .Mna  Ins,  Co.  y.  TyUnr,  16  Wend.  401 ;  Mc Masters  y.  West. 
Ins.  Co.,  25  id.  379 ;  Lurleg  r.  If.  A.  F.  Bis.  Co.,  id.»374;  Miller^ s  case, 
1  Big.  L.  and  Ac.  Gas.  375  ;  Bliss  on  Ins.  422,  §  263. 

Allsv,  J.  The  sum  insured  upon  the  joint  liyes  of  the  plaintiff  and 
Michael  O'Reilly  was,  upon  the  death  of  either,  payable  to  the  sundyor 
in  sixty  days  after  due  notice  and  proof  of  such  death.  It  is  objected  by 
the  defendant,  that  no  proof  of  the  death  of  either  of  the  insured  was 
made  to  the  company,  and  for  that  reason  the  action  is  premature.  By 
the  terms  of  the  contract  the  insurers  haye  the  full  time  of  sixty  days 
after  proof  of  death,  within  which  to  pay  the  money,  and  no  action  can 
be  maintained  upon  the  policy  until  after  the  expiration  of  that  time. 
It  is  conceded  that  notice  of  the  death  of  Michael  0*Reilly  was  giyen. 
The  notice  was  in  the  form  of  a  letter  from  the  plaintiff  to  the  defendant, 
dated  June  3d,  1872,  commencing  :  ^'  I  hereby  inform  you,"  and  stating 
that  Michael  O'Reilly,  the  husband  of  the  writer,  and  one  of  the  insured* 
had  died  in  Proyidence,  R.  L,  on  the  fifteenth  of  May  preceding,  after 
a  short  illness.  As  a  notice,  the  letter  was  a  full  compliance  with  the 
lequirements  of  the  policy,  and  gaye  all  the  information  the  company 
could  require  under  the  condition  that  notice  should  be  giyen.  It  was 
held  upon  the  trial  that  it  seryed  the  purpose  of  and  was  proof  of  the 
death  of  Michael,  sufficient  as  the  preliminary  proof  also  required  by  the 
terms  of  the  policy  so  as  to  giye  an  action  after  the  lapse  of  sixty  days 
from  the  time  of  its  receipt  by  the  defendant.  The  notice^ and  proof  of 
death,  required  as  conditions  precedent  to  a  right  of  action  upon  the  oon« 
tract,  were  distinct  and  separate  acts.  "  Proof  "  of  death,  if  seasonably 
made,  might  serye  for  both  the  proof  and  notice  contemplated,  as  the 
more  authentic  and  yerified  information,  contained  in  the  ^^  proofs," 
would  ordinarily  include  all  the  particulars  which  would  be  communicated 
by  the  informal  notice.  But  the  conyerse  is  not  true.  A  mere  notice 
cannot  supply  the  place  of,  or  dispense  with,  the  more  formal  proof  pro- 
yided  for  in  the  policy.  The  two  are  entirely  distinct  in  their  characteiv 
and  are  mentioned  as  two  distinct  acts  to  be  performed  by  one  who  claims 
the  benefit  of  the  insurance.  A  notice  may  be  and  usually  is,  as  in  this 
case,  an  informal,  unyerified  and  uncorroborated  assertion  of  the  claimant^ 
the  party  in  interest.  It  is  ordinarily  giyen  immediately  after  the  hap* 
pening  of  the  eyent     There  need  be  no  delay  in  notifying  the  insurers 
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while  the  making  of  formal  proofs  may  be  a  work  of  time.  What  the 
diaracter  of  the  *' proof ''  should  be  when  not  prescribed  by  the  terms  of 
the  policy  most  depend  very  much  upon  the  fact  to  be  proved,  and  the 
evidenoes  by  which  it  is  ordinarily  established,  or  of  which  it  is  suscepti- 
ble. But  that  proof,  as  that  term  is  used,  means  something  more  than 
the  unyerified  declaration  of  the  party  in  interest,  whether  formal  or  in- 
formal, may  be  laid  down  as  a  self-evident  proposition.  Else  why  require 
**  proof  "  in  addition  to  "  notice  ?  "  If  "  notice,"  information  or  advice  by 
the  party  in  interest  is  proof,  the  one  word  would  have  sufficed,  and  the 
second  word  has  no  place  in  the  condition  or  office  to  perform.  *^  Proof,'^ 
2^  in  addition  to  notice,  must  mean  evidence  in  some  form,  such  form  as 
is  usual  and  customary  in  such  cases,  or  as  is  recognized  by  law,  and  is 
calculated  to  convince  or  persuade  the  mind  of  the  truth  of  the  fact 
alleged.  The  bare  statement  of  one  of  known  character  for  truth  might 
convince  one  who  knew  him  of  the  reality  of  the  facts  stated  by  him,  but 
it  would  not  be  proof,  in  any  proper  sense.  Proof  is  frequently  used  as 
the  synonym  of  "  evidence"  (1  Greenl.  Ev.,  §  1),  and  it  was  probably  so 
used  in  this  instance.  The  condition  can  only  be  performed  by  furnish- 
ing evidence  in  some  form  of  the  cruth  of  the  fact  stated  in  the  notice, 
and  upon  which  the  right  of  action  depends.  It  need  not  be  that  full, 
dear  and  explicit  proof,  which  would  be  required  upon  the  trial  of  an 
issue  upon  the  question,  but  it  must  be  such  reasonable  evidence  as  the 
party  can  command  at  the  time,  to  give  assurance  that  the  event  has 
happened,  upon  which  the  liability  of  the  insurers  depends.  Walsh  v. 
Marine  Ins.  Cb.,  82  N.  Y.  427.  The  purpose  of  the  condition  is  that  the 
insorer  may  be  able  intelligently  to  form  some  estimate  of  his  rights  and 
liabilities  before  he  is  obliged  to  pay,  and  some  proof  must  be  exhibited. 
2  Am.  on  Ins.  1200.  In  Lenox  r.  United  Ins,  Co.,  3  Johns.  Cas.  224,  it 
was  held  that  the  protest  of  the  master  was  sufficient  as  preliminary 
proof  of  the  loss  of  a  vessel  as  it  was  proof  in  the  customary  form.  The 
court  did  not  pass  upon  the  question  whether  proof  by  affidavit  or  under 
oath  was  contemplated  or  necessary  in  all  cases,  but  the  protest  was  held 
sufficient  as  the  customary  evidence  in  such  cases,  and  that  was  proof  un- 
der oath,  and  so  stated  to  be  by  the  court.  The  same  evidence  was  held 
sufficient  in  Talcot  v.  Marine  Ins.  Co.,  2  Johns.  130.  It  was  the  usual  doc- 
umentary evidence  of  the  fact  alleged.  See  also  Munson  v.  New  England 
Marine  Lis  Co,,  4  Mass.  88.  Tayhr  v.  JEtna  Life  Lis.  Co.,  13  Gray,  434, 
was  an  action  on  a  life  policy,  and  the  court,  by  Mktcixf,  J.,  says,  com- 
menting upon  a  similar  condition,  that  ''  such  notice  and  proof  were  pre- 
requisite to  the  maintenance  of  this  action."  Proof  had  been  furnished 
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the  company ;  and  the  defendant  admitted  that  there  was  no  defect  in  the 
proof  of  death,  unless  in  order  to  constitute  due  proof  thereof  it  was  ne- 
cessary to  produce  a  sworn  certificate  of  the  attending  physician.  The 
court  held  that  the  insurers,  not  having  made  the  production  of  such  cer- 
tificate a  condition  of  the  policy,  could  not  insist  upon  it,  but  that  any 
proof  which  was  reasonably  sufficient  in  law  would  be  a  compliance  with 
the  condition.  What  is  proof  must  be  determined  according  to  the  rules 
of  evidence  so  far  as  they  can  be  applied  to  extra-judicial  proceedings. 
The  parties  may  prescribe  the  character  of  the  proofs  to  be  made,  but  in 
this  case  they  have  not  done  so,  and  it  is  left  to  be  determined  by  general 
principles  applicable  to  like  cases.  As  no  proof  of  the  death  of  Mich%el 
O'Reilly  was  furnished  or  attempted  to  be  fumiBhed,  we  are  not  called 
upon  to  say  what  proof  would  answer  the  call  of  the  policy.  There 
being  no  proof  of  any  kind  furnished,  the  condition  precedent  to  an  action 
was  not  performed. 

The  defendant  did  not  waive  the  condition  or  the  furnishing  of  proof 
of  death  by  omitting  to  notify  the  plaintiff  that  the  notice  was  not  proof. 
The  notice  was  suffident  as  a  notice,  and  did  not  purport  to  be  more  than 
a  mere  notice. 

It  would  have  been  impertinent  to  have  notified  the  plaintLS  that  a 
paper,  not  purporting  to  be  proof,  was  not  sufficient  proof  of  the  death  of 
the  party. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

All  concur. 


LowBBT  T.  The  Western  Ukion  TsLEaBAPH  Coicpant,  appellant. 

(60N.T.198.) 
TfiUqtv^h  —  error  in  ixtmrnniMUm  — >  domo^tti. 

B.  sent  a  measaf^re  by  defenfdanf  8  telegraph  to  plalntl£f,  uUng  for  $500.  By  negUgenot 
of  defendant's  Berrant  the  message  was  changed  to  $5,000|  which  sum  pbUntiif  sent,  and 
B.  absconded  with  it  HM^  that  defendant  was  not  liable  for  the  lots,  its  negUgenot 
not  being  the  piozimate  cause  thereof. 
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ACTION  to  recover  damages  for  loss  alleged  to  have  occurred 
through  defendant's  negligence. 
One  D.  A.  Brown  delivered  at  defendant's  office  at  Chicago,  a  message 
to  be  sent  to  plaintiff  at  Rochester,  requesting  the  latter  to  send  to  him 
$500.  The  message  was  changed  through  the  negligence  of  defendant's 
servant,  so  that  it  read,  when  it  reached  plaintiff,  $5,000,  which  sum,  on 
receipt,  plaintiff,  supposing  the  message  accurate,  sent  to  Brown  by  ex- 
press, who,  upon  receiving  it,  appropriated  it  to  his  own  use  and  abscond- 
ed. Plaintiff,  through  legal  proceedings  against  Brown,  recovered  $2.- 
251.95.  The  referee  directed  judgment  against  defendant  for  the  residue 
of  the  loss,  with  interest  This  judgment  was  affirmed  at  General  Term, 
and  defendant  appealed. 

Cfeo.  W.  Soreriy  for  appellant 

J^,  A.  Macomber^  for  respondent.  The  message  was  by  its  terms  a 
notice  to  defendant  of  the  loss  plaintiff  might  sustain  by  any  error  in 
its  transmission.  Sqmre  v.  W.  U.  Tel  Go.,  98  Mass.  232 ;  U,  S.  Tel. 
Co.  V.  Wenger,  65  Penn.  St  262 ;  Leonard  v.  i^.  T.  Tel  Co.,  41  N.  Y. 
544 ;  S.  C,  1  Am.  Rep.  446  ;  Eltoood  v.  W.  U.  Tel.  Co.,  45  id.  556 ;  S.  C,  6 
Am.  Rep.  140.  The  mistake  in  the  message  is  prima  fcude  evidence  of 
negligence.  Rittenhouse  v.  Ind,  Line  TeL  Oo.,  44  N.  Y.  263 ;  4  Am. 
Rep.  673  ;  Leonard  v.  iiT.  T.  Tel.  Oo.y  supra.  Plaintiff  is  not  bound  by 
the  terms  of  the  printed  conditions  on  the  blank  whether  the  sender  was 
BO  bound  or  not  13  Am.  L.  Reg.  193;  8  id.  475;  N.  T.  Wash.  P. 
TeL  Co.  V.  Dryburg,  35  Penn.  St  298 ;  Lane  v.  GoUaOy  12  Mod.  488; 
S.  C,  1  Ld.  Raym.  646 ;  Paley  on  Agency,  396  ;  Story  on  Agency,  §§ 
808,  809,  314,  315 ;  Bowm  v.  Lake  E.  Td.  Co.,  1  Am.  L.  Reg.  685  ;  De 
BvUe  V.  N.  T.A.and  B.  E.  M.  Tel.  Co.,  1  Daly,  547 ;  Leonard  v.  K 
T.y  etc.,  TeL  Co,^  supra;  Mwood  v.  W.  U.  Tel.  Co.,  supra;  De  La 
Grange  v.  S.  W.  TeL  Co.,  25  La.  Ann.  383.  Plaintiff  is  entitled  to 
recover  the  money  lost,  with  his  necessary  expenses  in  making  the  loss 
as  light  as  possible.  Sedgw.  on  Dam.  (ed.  1869),  85, 97,  marg.  p.  79,  note  2; 
Dams  V.  Garrett,  6  Bing.  716 ;  19  £ng.  C.  L.  212 ;  Maquin  v.  Dinsmore, 
10  Alb.  L.  J.  314;  ScoU  v.  Shepherd,  2  W.  Black.  892 ;  Vandenburg  v. 
TVuax,  4  Denio,  464 ;  Webb  v.  E.  W.  and  O.  E.  E.  Co.,  49  N.  Y.  420 ; 
10  Am.  Rep.  389  ;  Fent  v.  T.  P.  and  W.  E,  Co.,  59  111.  349 ;  E.  E.  Co. 
▼.  Iffg.  Co.,  16  Wall.  327 ;  McDonald  v.  Snetting  ;  Wilson  v.  Newport 
Dock  Co.,  1  L.  R  177 ;  Condict  v.  G.  T.  E.  Co.,  54  N.  Y.  505  ;  M- 
chaels  v.  N.  T.  G  E.  E.  Co.,  30  id.  572;  Eeadv.  Spaulding,  id.  639 
Bostwiek  V.  R  and  O.  E.  E.  Co.,  45  id.  717. 

Akbbbws,  J.    That  there  was  negligence  on  the  part  of  the  defendant 
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ii.  dianging  the  message  before  delivery,  from  a  request  by  Brown  that 
the  plaintiff  should  send  him  $500,  to  a  request  for  $5,000,  is  found  by 
the  referee,  and  the  finding  is  fully  justified  by  the  proof  ;  and  that  the 
plaintiff  acted  upon  the  message  as  delivered,  and  sent  the  S5,000  to 
Brown,  who  afterward  absconded,  having  appropriated  the  money  to  hia 
own  use,  is  also  established.     It  is  dear,  also,  that  except  for  the  negli- 
gent mistake  of  the  defendant,  the  loss  would  not  have  haj^ned,  or,  at 
most,  it  would  not  have  exceeded  the  sum  which  Brown  requested  the 
plaintiff  to  send  him.     The  question  is  therefore  presented,  upon  which 
courts  are  frequently  called  to  pass,  whether  there  is  such  a  connection 
between  the  wrong  alleged  and  the  resulting  injury,  that  in  contempla- 
tion of  law  tbey  stand  related  to  each  other  as  cause  and  effect,  so  as  to 
give  a  right  of  action  against  the  wrong-doer,  and  make  him  chargeable 
with  the  loss.     The  law  does  not  undertake  to  hold  a  person  who  is 
chargeable  'with  a  breach  of  duty  toward  another,  with  all  the  possU>la 
consequences  of  his  wrongful  act.     It,  in  general,  takes  cognizanoe  only  of 
those  consequences  which  are  the  natural  and  probable  result  of  the  wrong 
complained  of,  and  which,  in  the  language  of  Pollock,  C.  B.,  in  Rigle^ 
V.  Hewitt^  5  Exch.  240,  may  reasonably  be  expected  to  result,  under  or- 
dinary circumstances,  from  the  misconduct.    Every  injury  is  preceded  bj 
circumstances,  if  any  one  of  which  had  been  wanting  iJie  injury  would 
not  have  happened.     In  some  sense,  therefore,  each  is  a  cause  of  the  in- 
jury, but  to  fasten  a  legal  responsibility  for  the  injury  upon  every  person 
whose  wrongful  act,  however  remote  therefrom,  had  contributed  to  bring 
about  a  situation  or  condition  which  made  the  injury  possible,  would  bo 
an  impracticable  rule,  and  one  which,  if  enforced,  would,  in  most  cases^ 
infiict  a  punishment  wholly  disproportioned  to  the  wrong.     There  is  no 
serious  conflict  of  authority  in  the  statement  of  the  general  rule,  that  a 
wrong-doer  is  liable  only  for  the  natural  and  proximate  consequenoes  of 
his  wrongful  act,  but,  in  the  application  of  the  rule  to  particular  casea, 
there  is  often  great  difficulty,  and  the  rule,  if  not  qualified,  is  very  broadly 
and  liberally  construed  for  the  protection  of  the  plaintiff,  where  the  aot 
of  the  wrong-doer  was  willful  and  malicious,  or  was  committed  fraudu- 
lently or  recklessly,  and  without  regard  to  consequences.     In  such  cases, 
the  law  does  not  measure  very  carefully  the  distance  between  ihe  wrong- 
ful act  and  the  injurious  consequence  in  fixing  the  limit  of  responsibility, 
and  what  are  called  exemplary  damages  are  sometimes  allowed,  not  at 
ii  compensation  to  the  plaintiff,  but  as  a  punishment  for  criminal,  willfal, 
or  reckless  misconduct  of  the  defendant. 

The  rule  which  prescribes  that  the  damages  which  may  be  recoTered 
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ix:  actioDs  of  tort  must  be  those  which  are  the  natural  and  proximate  re- 
volt of  the  wrong,  does  not  require  that  the  recovery  shall  be  confined 
to  damages  which  Immediately  flow  from  the  wrongful  act,  nor  are  dam- 
ages necessarily  to  be  disallowed  because  they  are  connected  with  the 
wrong  by  intermediate  agencies,  through  which  it  has  operated  to  produce 
the  loss. 

The  Sqtnb  case,  2  Wm.  Black.  892,  and  the  Negro  Boy  case,  4  Den« 
364,  illustrate  this  proposition.  In  neither  did  the  injury  immediately  re- 
sult from  the  defendant's  act.  But  he  set  in  motion  a  force  which  con- 
tinued to  operate  until  the  injury  was  accomplished.  If  the  last  man 
who  threw  the  squib  had  not  thrown  it  the  plaintiff  would  not  have  been 
injured  ;  but,  in  throwing  it,  he  acted  instinctively  for  his  own  protection 
and  it  ^as  justly  regarded  as  the  act  of  the  defendant,  and  a  continuation 
of  the  original  force ;  and  the  boy,  who  in  trying  to  escape  from  the  an« 
gry  pursuit  of  the  defendant  knocked  the  faucet  out  of  the  cask  of  wine, 
was  the  force  set  in  motion  by  the  defendant  which  caused  the  loss.  It 
is  not  e&sy,  and  it  is  probably  impossible,  to  furnish  any  single  test  by 
which  it  may  be  determined  in  all  cases  whether  damages  claimed  in  an 
action  of  tort  are  sufficiently  proximate  to  authorize  a  recovery.  They 
are  considered  too  remote  when,  though  arising  out  of  the  cause  of  action, 
they  could  not,  in  the  ordinary  course  of  things,  bp  expected  to  have 
arisen,  and  do  not  naturally  fiow  from  the  wrong.  Mayne  on  Damages, 
26.  So,  also,  where  they  have  been  immediately  caused  by  the  inde- 
pendent, willful,  or  tortious  act  of  a  third  person,  intervening  between  the 
misconduct  of  the  defendant  and  the  damage,  if  such  intervening  wrong 
could  not  naturally  or  reasonably  have  been  anticipated.  Crain  v.  Pe- 
trie,  6  Hill,  522 ;  Vicars  v.  Wtlcocks,  8  East,  1 ;  Kntght  v.  Gibbs,  1  A. 
&  E.  43  ;  Mayne  on  Dam.  40.  "  To  maintain  an  action  for  special  dam- 
ages,'* says  Nelson,  C.  J.,  in  Grain  v.  Petrie,  "  they  must  appear  to  be 
the  legal  and  natural  consequences  arising  from  the  tort,  and  not  from 
the  wrongful  act  of  a  third  person,  remotely  induced  thereby.  In  other 
words,  the  damages  must  proceed  wholly  and  exclusively  from  the  injury 
complained  of."  * 

The  recovery  allowed  in  this  case  cannot,  I  think,  be  maintained  with- 
in the  principles  governing  the  liability  of  a  defendant  in  an  action  for 
negligence.  The  mistake  of  the  telegraph  company  was  the  antecedent 
of  the  loss  sustained  by  the  plaintiff,  but  it  was  not,  in  a  juridical  sense, 
the  cause  of  it. 

The  plaintiff  parted  with  his  money  by  reason  of  the  message,  believ- 
ing it  to  have  been  sent  by  Brown.  He  was  willing  to  trust  him  with 
the  $5,000,  and  the  mistake  of  the  company  did  not  induce  the  confidence 
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which  the  plaintiff  had  in  his  integrity.  When  the  money  came  to  the 
possession  of  Brown  he  held  it  as  the  agent  and  trustee  of  the  plaintiff. 
The  plaintiff  did  not  lose  his  tide  to  it.  He  could  reclaim  it,  and  he  did 
Bubsequentlj  recover  a  part  of  it  by  legal  proceedings.  If  Bro?m  had 
not,  after  receiying  the  money,  wrongfully  converted  it,  the  plaintiff's  loss 
would  have  been  comparatively  trifling.  The  embezzlement  could  not 
reasonably  have  been  expected,  and  did  not  naturally  flow  from  the  wrong 
of  the  defendant.  The  cause  of  the  loss  was  the  criminal  act  of  Brown 
conceived  and  executed  after  the  defendant  had  ceased  to  have  any  rela- 
tion to  the  money.  The  plaintiff's  right  of  action  for  the  negligence  was 
complete  before  the  money  was  misappropriated  by  Brown ;  and,  if  suit 
had  then  been  brought,  the  damages  would  not  have  been  measured  by 
the  amount  of  money  sent  by  the  plaintiff.  The  most  that  can  be  said 
is,  that  by  the  negligence  of  the  company,  an  opportunity  was  afforded 
Brown  to  commit  a  fraud  upon  the  plaintiff.  This  does  not,  within  the 
cases,  make  the  company  chargeable  with  the  loss  resulting  from  the  con- 
version. See  Bcmk  of  Ireland  v.  Evom'  Tnuteeij  5  H.  L.  Cases,  889 ; 
Sakm  Bank  v.  Gloucester  Banky  17  Mass.  1. 

The  referee  has  found  that  the  change  in  the  message  was  the  result 
of  gross  negligence  upon  the  part  of  the  defendant.  The  complaint  is 
upon  a  liability  for  negligence  simply.  There  is  no  pretense  that  the 
change  in  the  message  was  intentionally  or  fraudulently  made,  and  there 
is  no  evidence  of  any  conduct  on  the  part  of  iJie  defendant,  its  agent  or 
seivants,  equivalent  to  fraud.  The  referee  was  justified  in  finding  that 
the  defendant  omitted  to  use  the  ordinary  skill  which  is  practiced  in  the 
art  of  telegraphy,  which  omission  he  has  denominated  gross  negligence,  but 
the  finding  upon  the  evidence  and  facts  in  this  case  does  not,  I  think,  en* 
large  the  measure  of  liability. 

For  the  error  of  the  referee,  in  respect  to  the  measure  of  damages, 
the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur ;  Folgeb  and  Miller,  J  J.,  not  sitting. 

Judgment 
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Tloe,  or  Is  required  for  the  neoeeeaiy  or  hotter  perf ormaaoe  of  the  Mrrice,  the  em- 
ployee holds  as  a  servant  and  the  possession  is  in  the  master ;  bat  where  the  oocn* 
pancy  is  ezduslTe,  and  independent  of  and  in  no  way  connected  with  the  sendee,  tb^ 
holding  is  as  a  tenant 

A  emplcjed  B  to  woA  in  his  mill,  agreeing  to  pay  him  certain  wages  per  day  and  togiv* 
him  tlie  nse  of  a  honse  which  was  part  of  the  mill  property,  and  which  had  belure 
been  oocapied  by  B  while  working  in  the  mill.  Held,  that  B  held  the  house  as  a  ser* 
Tant  and  not  as  a  tenant 

When  the  motive  of  a  witness  in  performing  a  particolar  act  or  in  making  a  partienlat 
declaration  becomes  material  in  a  caose,  he  may  himself  be  sworn  in  regard  to  it 

On  the  trial  of  an  indictment  for  assault  with  a  deadly  weapon  with  intent  to  kill,  defend- 
ant was  asked  as  to  his  intent  in  procaring  the  weapon.    Held  competent 

INDICTMENT  for  assault  with  a  deadly  weapon  with  intent  to  kiU.  The 
defendant  was  oonTicted ;  the  General  Term  affirmed  the  conyiction  (1 
N.  T.  Sup.  SBS)y  and  the  defendant  brought  the  case  to  this  court  by 
writ  of  error. 

In  January,  1871,  Kerrains,  the  plaintiff  in  error,  entered  into  a  Terbal 
contract  with  Isaac  Son  to  work  in  Son's  paper  mill  for  a  year  (or  as  Son 
testified,  "  for  a  year  if  they  could  agree  "),  Son  to  pay  him  thirteen  shil- 
lings a  day  and  to  furnish  him  with  the  house  where  he  then  resided. 
This  house  belonged  to  the  mill  property,  and  had  been  occupied  for 
Beveral  years  preyiously  by  Kerrains  while  engaged  as  a  laborer  in  the 
mill.  Kerrains  claimed  that  by  the  contract  he  was  not  to  be  required  to 
'« haul  the  bleach.'' 

He  worked  for  Son  until  the  latter  part  of  June,  1871,  when  Son  re* 
quested  him  to  ^'  haul  the  bleach  ; "  this  he  refused,  and  Son  discharged 
him,  paid  him  up,  and  told  him  to  leave  the  premises  or  he  would  bring 
a  force  to  throw  his  things  out.  Kerrains  refused  to  leave.  On  the 
5th  of  July,  1871,  Son  went  to  the  house  with  two  men  and  commenced 
removing  Kerrains'  furniture.  The  latter  was  absent  at  the  time,  but 
was  sent  for  by  his  wife ;  he,  returning,  saw  what  was  going  on,  went  to 
the  wood-house,  picked  up  an  axe  and  went  into  the  house  and  ordered 
Son  and  the  men  out.  Son  refused  to  go,  presented  a  pistol ;  an  alterca- 
tion occurred,  during  which  Kerrains  struck  Son  with  the  axe,  inflicting 
a  serious  injury.  Kerrains  was  sworn  as  a  witness  in  his  own  behalf, 
upon  the  trial,  and  was  asked  :  "  What  was  your  intention  in  taking  the 
axe  from  the  shed  to  the  house  ?  "  This  was  objected  to,  and  objection 
sustained,  and  the  prisoner's  counsel  duly  excepted.  The  court  charged, 
among  other  things,  in  substance,  that  the  prisoner  occupied  the  house  as 
■errant,  not  as  tenant ;  that  Son  had  the  right  of  possession  and  to  re- 
move the  prisoner  with  his  effects,  and  to  employ  all  the  necessary  force 
for  that  purpose.     To  which  the  prisoner's  counsel  excepted. 

£,  E.  Andrewif  for  plaintiff  in  error. 
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Cftof .  X.  BeaUy  for  defendants  in  error.  The  relation  between  Son 
and  plaintiff  in  error  was  that  of  master  and  servant.  Hctywood  v. 
MUm-^  3  Hill,  90 ;  PeopU  y.  Annx$,  45  Barb.  804 ;  DoyU  t.  GihUy  6 
Lans.  180 ;  Perring  v.  Brook,  32  E.  C.  L.  543  ;  Mayhew  v.  SutUe,  83 
;d.  347 ;  RoU%n$  v.  Riley,  44  N.  H.  9 ;  Doe  v.  Derry,  38  E.  C.  L. 
194.  The  possession  of  plaintiff  in  error  was  not  independent  of  that 
of  Son.  People  v.  Fields,  1  Lans.  245 ;  Haywood  v.  AGUer,  3  Hill, 
90 ;  People  v.  Annis,  45  Barb.  304 ;  Putnam  v.  IFtw,  1  HQl,  248 ; 
Mdyhew  v.  Suttle,  82  E.  C.  L.  353 ;  Taylor  v.  Bradley,  39  N.  Y.  129, 
137,  138 ;  Wilbor  y.  Sisson,  53  Barb.  262.  If  Son  had  been  a  tres- 
passer plaintiff  in  error  would  not  hare  been  justified  in  making  the 
assault.  PeopU  y.  Chdick,  Lalor's  Sup.  to  H.  &  D.  229,  230 ;  Scribner 
T.  Beach,  4  Den.  449.  The  assault  having  been  made  with  a  deadly 
weapon,  malice  is  to  be  inferred.  People  v.  Vinegar,  1  Park.  Cr.  24, 
25 ;  People  v.  Shaw,  id.  327,  329.  Son's  quietude  from  the  day  of  dis- 
charge was  not  a  permission  to  plaintiff  in  error  to  occupy  the  premises, 
nor  did  it  constitute  a  tenancy  for  years  at  will  or  sufferance.  Doyle  v. 
Gihbs,  6  Lans.  180  ;  Smith  v.  lAttlefield,  51  N.  Y.  539.  If  Son  threat- 
ened plaintiff  in  error  he  had  a  right  to  use  only  such  means  of  flight  or 
force  as  would  have  prevented  the  injury  apprehended.  1  Colby's  Cr. 
Pro.  602-604 ;  1  East's  P.  C,  ch.  5,  §  51 ;  1  Arch.  Cr.  Pr.  224;  Post. 
276  ;  1  Hale,  481,483, 484;  1  Hawk.,  ch.  29,  §§  13, 14  ;  1  East's  Cr.  L. 
271,  272;  ShoHer  v.  People,  2  N.  Y.  193;  Dhl  v.  People,  5  Park.  Cr. 
410 ;  People  v.  Cole,  4  id.  35  ;  People  v.  Austin,  1  id.  154. 

Church,  Ch.  J.  The  principal  question  of  law  contested  on  the  trial 
and  elaborately  argued  in  this  court,  is,  whether  the  relation  of  master 
and  servant,  or  landlord  and  tenant,  existed  between  the  prisoner  and 
the  prosecutor,  Mr.  Son,  in  respect  to  the  house  occupied  by  the  former. 
Although  not  decisive  of  the  guilt  or  innocence  of  the  prisoner,  the  deter- 
mination of  the  question  had  properly  a  material  influence. 

If  the  relation  of  master  and  servant  existed  it  would  follow  that  the 
legal  possession  of  the  house  was  in  the  prosecutor,  and  he  had  the  legal 
right  to  remove  the  furniture  and  goods  therein,  and  to  employ  the 
necessary  force  for  that  purpose,  and  that  the  defendant  would  not  be 
justified  in  using  force  to  prevent  it.  And  yet,  if  the  acts  of  the  prose-  ' 
cutor  were  of  such  a  threatening  character,  by  the  use  of  a  pistol  or  other 
deadly  weapon,  that  the  prisoner  believed,  and  had  reason  to  believe,  that 
his  life  was  in  imminent  danger,  he  might  be  justified  in  using  the  neces* 
sary  means  to  avert  it.  On  the  other  hand,  if  the  prisoner  was  holding 
the  house  as  a  tenant,  and  had  a  lawful  right  to  defend  his  possession, 
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and  hb  property,  by  the  use  of  proper  and  necessary  means,  yet,  if  the 
foroe  used  was  unnecessary  or  excessive,  either  in  amount  or  the  kind  of 
weapon  employed  under  the  circumstances  presented,  and  after  making 
doe  allowance  for  provocation  and  irritation,  he  might  still  be  amenable 
to  a  criminal  prosecution. 

The  court  charged  the  jury  that  the  prisoner  occupied  the  house  as  a 
servant,  and  not  as  a  tenant ;  and  hence  that  the  prosecutor  had  the 
legal  possession. 

The  defendant  stated  the  contract  to  be,  that  he  was  to  work  for  Mr. 
Son  a  year  at  thirteen  shillings  a  day,  and  have  the  use  of  the  house  he 
lived  in  and  garden  for  that  period.  The  prosecutor  stated  it  substan- 
Ually  the  same.  He  said :  ^'  I  made  a  bargain  with  him  for  a  year,  if  he 
and  I  could  agree ;  I  was  to  pay  him  thirteen  shillings  a  day,  and  he  was 
to  have  a  house  furnished  him."  There  was  no  dispute  but  that  the 
defendant  was  to  have  the  house  in  which  he  then  resided.  It  does  not 
appear  whether  the  wages  were  less  by  reason  of  furnishing  the  house,  or 
whether  any  or  what  allowance  was  intended  on  that  account.  Nor 
does  it  distinctly  appear  whether  a  residence  in  that  particular  house  was 
necessary  to  the  proper  discharge  of  the  duties  of  the  defendant.  If  the 
occupation  is  connected  with  the  service,  or  if  it  is  required,  expressly  or 
impliedly,  by  the  employer  for  the  necessary  or  better  performance  of 
the  service,  then  it  is  for  his  benefit,  and  he  continues  in  pcesession. 
Such  was  clearly  the  ci^  of  Haywood  v.  MtUer^  3  Hill,  90,  where  a 
farmer  hired  a  man  and  his  wife  to  work  a  farm  for  wages.  The  occu- 
pation of  the  house  was  necessary  to  the  performance  of  the  service ; 
and  The  People  v.  Annie,  45  Barb.  304,  was  substantially  the  same, 
although  I  am  unable  to  agree  with  the  learned  judge  who  delivered  the 
opinion  in  that  case,  that  immediately  upon  the  termination  of  the  service 
a  tenancy  at  will,  or  by  sufferance,  springs  up.  In  order  to  have  that 
effect  the  occupancy  must  be  sufficiently  long  to  warrant  an  inference  of 
consent  to  a  different  holding.  Any  considerable  delay  would  be  suffi- 
cient, but  I  can  see  no  principle  which  would  change  the  occupant,  eo 
instcaUij  from  a  mere  licensee  to  a  tenant.  The  employer  should  resume 
control  of  his  property  within  a  reasonable  time,  or  consent  would  be 
inferred.  TVliether  this  time  is  a  day  or  a  week  may  depend  upon  cir- 
cumstances. In  Doyle  V.  Gibbs,  6  Lans.  180,  the  consent  of  the  em- 
ployer that  the  employed  might  remain  until  his  wife  recovered  from  an 
illness,  was  held  not  to  amount  to  a  consent. 

The  drcnmstance  that  the  right  of  occupation  terminates  with  the 
abrogation  of  the  contract  of  service,  by  consent  or  by  the  discharge  of 
the  servant,  is  not  decisive.     The  question  is,  what  was  the  character  of 
Vol.  XIX.— 21 


162  NEW  YORK, 


Kerrains  v.  The  People. 


the  holding  under  the  contract?  If  that  was  a  tenancy,  then  the  party 
holding  over  would  be  a  tenant  at  will,  and  the  landlord  would  not  be 
justified  in  entering  with  strong  hand.  So,  while  a  deduction  from  wages 
of  a  specified  sum  for  the  use,  or  the  absence  of  such  an  arrangement 
would  be  a  material  circumstance,  it  would  not  be  in  all  cases  conclusive 
either  way.  The  question  depends  upon  the  nature  of  the  holding, 
whether  it  is  exclusive  and  independent  of,  and  in  no  way  connected  with 
the  service,  or  whether  it  is  so  connected,  or  is  necessary  for  its  per- 
formance. And  this,  I  think,  is  the  result  of  all  the  cases.  The  question 
has  often  arisen  in  England,  under  the  poor  laws,  to  determine  what 
occupation  would  confer  a  settlement,  the  courts  recognizing,  as  control- 
ling the  distinction  between  an  occupation  as  a  tenant  or  as  a  servant : 
E.  V.  Minster,  3  M.  &  S.  276 ;  R.  v.  Kektem,  5  id.  136  ;  B,  v.  Ohesthunt, 
1  B.  &  Aid.  478 ;  R  v.  Melhridge,  1  T.  R.  598  ;  R.  v.  LangriviUe,  10  B. 
&  C.  899  ;  R.  V.  Benneworth,  2  id.  755.  The  case  of  Huffhes  v.  Chair 
ham,  5  M.  &  G.  54,  arose  under  the  Reform  Act,  requiring  a  registry  of 
voters,  the  statute  requiring  that  the  person  should  occupy  as  owner 
or  tenant  The  facts  were,  that  a  master  rope-maker  in  a  royal  dock-yard 
had,  as  such,  a  house  in  the  dock-yard  for  his  residence,  of  which  he  had 
the  exclusive  use,  without  paying  rent,  as  part  remuneration  for  his  sor* 
vices,  no  part  of  it  being  used  for  public  purposes.  If  he  had  not  had  it, 
be  would  have  had  an  allowance  for  a  house,  in  addition  to  his  salary. 
The  case  was  elaborately  argued,  and  thoroughly  considered,  and  it  was 
held,  that  the  rope-maker  occupied  as  a  tenant,  and  not  as  a  servant. 
FiNDAL,  C.  J.,  in  delivering  the  opinion  of  the  court,  said :  "  There  is 
no  inconsistency  in  the  relation  of  master  and  servant  with  that  of  land- 
lord and  tenant.  A  master  may  pay  his  servant  by  conferring  on  him 
an  interest  in  real  property,  either  in  fee  for  years  or  at  will,  or  for  any 
other  estate  or  interest,  and  if  he  do  so  the  servant  then  becomes  entitled 
to  the  legal  incidents  of  the  estate,  as  much  as  if  it  were  purchased  for 
any  other  consideration.''  #  *  ♦  «  And,  as  there  is  nothing  in  the 
facts  stated  to  show  that  the  claimant  was  required  to  occupy  the  house 
for  the  performance  of  his  services,  or  did  occupy  in  order  to  their  per- 
formance, or  that  it  was  conducive  to  that  purpose  more  than  any  house 
which  he  might  have  paid  for  in  any  other  way  than  by  his  services ; 
and  as  the  case  expressly  finds  that  he  had  the  house  as  part  remunera- 
tion for  his  services,  we  cannot  say  that  the  conclusion  at  which  tlie 
revising  barrister  has  arrived  is  wrong." 

I  have  cited  the  language  of  the  court,  because  it  lays  down  concisely 
th^  correct  rule  for  determining  the  question  involved  in  this  dass  of 
cases.     The  question  in  the  case  before  us  is  presented  somewhat  diffei^ 
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ently.  Each  party  relied  upon  the  terms  of  the  contr«^t,  with  only  the 
additional  facto  that  the  house  was  a  part  of  the  mill  property,  and  had 
beec  oocapied  for  several  years  previously  hy  the  prisoner  while  engaged 
as  a  laborer  in  the  mill.  There  was  no  request  to  submit  the  facts  to 
the  jury  to  determine  whether  the  house  was  occupied  to  enable  the 
prisoner  the  better  to  perform  the  service  in  which  he  was  engaged ;  or, 
in  other  words,  whether  it  was  not  occupied  as  an  appendage  to  the  mill, 
and  really  for  the  benefit  of  the  owner ;  nor  was  there  any  evidence  of 
an  allowance  for  rent,  but  it  was  left  to  the  court,  upon  the  contract 
and  facte  before  stated,  to  be  determined  as  a  question  of  law,  and,  in  my 
judgment,  the  court  decided  correctly,  that  the  defendant  occupied  as  a 
servant,  and  not  as  a  tenant.  The  inference  from  these  facto  is  reason- 
able,  if  not  irresistible,  in  the  absence  of  any  provision  for  an  allowance 
for  rent,  that  the  house  was  intended  to  be  occupied  by  an  employee  for 
the  benefit  of  the  owner  in  carrying  on  the  mill.  The  case  thus  pre- 
sented is  analogous  to  that  of  a  person  employing  a  coachman  or  gar- 
dener, and  allowing  or  requiring  him  to  reside  in  a  house  provided  for 
that  purpose  on  the  premises ;  or  a  farmer  who  hires  a  laborer  for  wages, 
to  work  his  farm,  and  live  in  a  house  upon  the  same.  In  these  cases  the 
character  of  the  holding  is  clearly  indicated  by  the  mere  statement  of 
facto.  It  is  not  impossible  that  other  facto  may  exist  to  strengthen  or 
weaken  the  inference  that  the  prisoner  occupied  as  a  servant,  and  not  at 
a  tenant,  but  from  the  facto  proved  there  was  no  error  in  holding  that 
he  occupied  as  a  servant  Both  parties  regarded  it  as  a  question  of  law 
npon  substantially  undisputed  facts,  although  there  are  cases  where  the 
character  of  the  holding  is  so  uncertain,  from  conflicting  evidence  or  in- 
ferences which  may  be  drawn,  as  to  render  it  proper  to  submit  the  ques- 
tion to  a  jury.     3  M.  &  S.  790. 

It  appears  that  the  prisoner  was  absent  at  work  when  the  prosecutor 
went,  with  his  men,  to  the  house  to  remove  the  furniture,  etc.,  but  soon 
returned  and  went  to  the  wood-house,  and  came  back  with  the  axe  in  his 
hand,  with  which,  afterward,  the  blow  was  inflicted.  When  the  prisoner 
was  upon  the  stand,  as  a  witness,  his  counsel  asked  him  the  question : 
*^  What  was  your  intention  in  taking  the  axe  from  the  shed  to  the  house  ?  " 
To  which  there  was  an  objection,  which  was  sustained,  and  an  exception 
taken.  The  General  Term  sustained  this  ruling  upon  the  ground  that 
it  was  too  remote,  and  that  the  prisoner  could  only  speak  as  to  his  intent 
at  the  time  of  striking  the  blow.  I  cannot  concur  with  this  view  as 
applied  to  the  question  involved.  The  intent  to  kill  was  indispensable 
to  be  established  by  the  prosecution.  It  constituted  the  vital  element  of 
th.3  offense,  and  although  it  is  true  that  the  time  when  that  intent  must 
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exist  was  when  the  blow  was  struck,  yet  it  was  oompetent  for  the  de* 
fendant  to  testify  to  any  fact  tending  to  disprove  such  intent.  It  is  a 
£aot  to  be  established,  and,  of  course,  may  be  repelled.  The  prisoner 
having  inflicted  the  injury  with  the  axe,  his  previously  going  to  the  shed 
sftmr  it  was  a  circumstance  bearing  upon  his  intent  iu  striking  the  blow, 
mnd  from  which  an  inference  that  he  procured  it  for  that  purpose  might 
he  claimed  to  result.  It  was  a  legitimate  circumstance  to  prove  the  fact 
of  intfflit  If  his  taking  the  axe  was  not  for  that  purpose,  but  for  an  in- 
nocent purpose,  while  it  would  not  conclusively  disprove  the  intent  at 
the  time  of  striking  the  blow,  it  would  tend  to  destroy  a  material  circum* 
stance  bearing  upon  that  question  against  him.  If  he  could  disprove  the 
intent  at  the  time  of  the  act  by  a  general  denial,  it  follows  that  he  might 
disprove  any  fact  tending  to  establish  it.  His  going  to  the  shed  for  the 
axe  would  be  immaterial,  except  for  the  purpose  of  showing  that  he 
brought  it  to  be  used  as  it  was  used,  and  if  that  purpose  is  disproved,  it 
renders  the  circumstance  of  no  moment.  The  rule  is  very  well  stated  by 
HoGEBOOM,  J.,  in  McKown  v.  Hunter^  30  N.Y.  625.  After  citing  4 
Kern.  567;  21  N.  Y.  121;  'lb  id.  630,  he  says:  << These  cases  go 
very  far  to  establish  the  general  principle  that  when  the  motive  of  a 
witness  in  performing  a  particular  act,  or  making  a  particular  declara- 
tion, becomes  a  material  issue  in  a  cause,  or  reflects  important  light  upon 
««ch  issue,  he  may  Imnself  be  sworn  in  regard  to  it,  notwithstanding  the 
difficulty  of  furnishing  contradictory  evidence,  and  notwithstanding  the 
dimbiished  credit  to  which  his  testimony  may  be  entitled  as  coming  from 
tbe  mouth  of  an  interested  witness.''  The  motive  for  procuring  the  axe 
-was  a  fact  material  upon  the  principal  fact  in  the  case,  and  it  was  clearly 
•conqftetent  for  the  prisoner  to  testify  in  respect  to  it 

We  do  not  deem  it  necessary  to  notice  the  other  points  made.     Foi 
this  error  the  judgment  must  be  reversed,  and  a  new  trial  granted. 

All  ooncur;  except  Akdbews  and  Milles,  JJ.,  not  voting. 

Judgment  rev&mJL 


CssAB  V.  Eakxttz,  ^)pellaiit 

(60  N.  T.  229.) 

Lfrnddord  and  tenant  -^  liabUUy  of  landlord  for  Uaaing  iT\fecUdp!tmi»e$ 

A  laadiord  niio  lets  premiBei,  knowing  they  are  infected  by  a  eontagioas  diseaM,  with* 
•ot  notifying  the  tenant  thereof,  is  liable  to  the  latter,  for  the  damages  snstained,  ii 
eaee  the  disease  is  oommnnicated. 


*  See  also  3f(nor  v.  Sharon^  17  Am.  Bep.  122  and  note. 
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APP£AL  from  judgment  of  the  General  Tenn  of  the  City  Court  of 
Brooklyn,  a£3rming  a  judgment  in  favor  of  plaintiff  entered  upon  a. 
▼erdict. 

Action  to  recoTer  damages  by  the  alleged  leasing  by  defendant  ta 
plaintiff  of  apartments  infected  with  the  small-poz,  of  whidi  defembmi 
had  notice  but  did  not  notify  plaintiff;  in  consequence  of  which  the  la^> 
ter  caught  the  disease. 

The  facts  sufficiently  appear  in  the  opinion. 

Judgment  was  entered  for  the  plaintiff  on  a  verdict  and  was  afimecT 
at  the  Ceneral  Term  of  the  City  Court  of  Brooklyn. 

John  H,  7%omas,  for  appellant  As  the  complaint  charged  cul* 
pable  negligence  the  proof  must  be  such  as  will  not  admit  of  reasonable 
doubt.  1  Stark.  Ev.  544.  Defendant  being  ignorant  of  the  infection 
cannot  be  made  liable.  S.  &  B.  on  Neg.  3,  §  5.  The  maxim  oaveai 
emptor  applies  to  the  transfer  and  letting  of  all  unfurnished  premises. 
Ckves  V.  WUlaughby,  7  Hill,  86 ;  Lowndes  v.  Lane^  2  Cox,  863  ;  Bromm 
Y.  JSdfftnon,  2  Scott  N.  R.  504.  Plaintiff  cannot  recoYer  unless  it  ia 
proved  that  defendant,  by  some  act  or  omission,  violated  a  duty  resting 
upon  him.  McGrath  v.  ff,  B,  R.  R.  Co.,  32  Barb.  146.  Plaintiff,  by 
omitting  to  take  the  precautions  afforded  by  the  present  state  of  science, 
was  guilty  of  culpable  negligence.  S.  &  R.  on  Neg.,  §§  2,25  ;  18  Barbw 
80;  8  Penn.  366;  H.  &  N.  679;  Cleveland  v.  Spier,  16  C.  B.  (N. 
S.)  399. 

Frederic  A.  Ward,  for  respondent  It  was  defendant's  duty  to  in- 
form plaintiff  of  the  existence  of  the  infection.  Pickard  v.  CoUm$^ 
23  Barb.  445  ;  Evans'  Poth.,  pt  ,1,  ch.  2,  art  3,  p.  166 ;  Barney  v.  Bmi^ 
Mtenbinder,  64  Barb.  212;  Lynch  v.  Nurdin,  1  Q.  B.  29,  35;  Fliyhtr. 
Thomat,  10  Ad.  &  Ell.  590 ;  Broom's  Leg.  Max.,  §§  238,  347,  348 ;  Bex 
V.  White,  1  Burr.  333 ;  Bamee  v.  Ward,  9  C.  B.  392  ;  Chapman  v.  Boik- 
well,  1  E.  B.  &  E.  168 ;  B.  and  A,  B,  B.  Co.  v.  Shanly,  107  Mass.  56B  i, 
Fletcher  v.  ByUmds,  12  Jur.  (N.  S.)  603.  By  failing  to  do  this  defend- 
ant is  responsible  whether  he  did  it  willfully  or  negligently.  Vamdtr^ 
burgh  v.  Ihiox,  4  Den.  466 ;  Myers  v.  Malcolm,  6  HiU,  292 ;  People  t. 
Sands,  1  Johns.  78 ;  Loamds  v.  Terry,  17  Wend.  498 ;  Bex  v.  Lester,  3 
Jur.  (N.  S.)  570 ;  Thomas  v.  Winchester,  2  Seld.  397 ;  Jejffrey  v.  Big^- 
low,  13  Wend.  518;  Longmeid  v.  BoUiday,  9  K  Eq.  562;  Deaner. 
Oaytoh,  7  Taunt  489  ;  Echerty.  L.L  B.  B.  Co.,  43  N.  Y.  502  ;  Bexy. 
VanUmdUlo,  4  M.  ^^.U,  BexY.  BumeU,  id.  272 ;  Hale's  P.  C.  432. 
Rapallo,  J.  There  can  be  no  doubt  that,  ii  the  iaets  were  as  alleged 
by  the  plaintiff  in  her  complaint,  she  had  a  good  canse  of  action  againal 


166  NEW  YORK, 


Cesar  y.  KamtaL 


the  defendant  It  appears  in  eyidence  that^  on  the  16th  of  April,  1872, 
the  phuntiff,  being  in  search  of  apartments  for  herself  and  her  three 
children,  she  applied  to  the  defendant,  who  was  the  owner  of  a  tenement 
house  at  No.  54  Bushwick  avenue,  Brooklyn,  and  he  then  exhibited  to 
her  two  rooms  on  the  third  story  of  this  house,  which  she  hired.  On 
the  twentieth  of  April  she  cleaned  out  the  rooms,  and  on  the  twenty- 
second  moved  in,  with  her  children,  and  occupied  them.  During  the  first 
few  days  of  May  she  was  taken  ill  with  the  small-pox  and  afterward  re- 
moved to  the  hospital.  She  now  alleges  that  she  contracted  the  disease 
in  those  rooms ;  that,  prior  to  her  hiring  them,  they  had  been  occupied 
by  a  family,  one  of  whose  members  a  child,  had  died  there  of  this  disease ; 
that  the  defendant  had  notice  of  this  fact  at  the  time  he  let  the  rooms 
to  her,  but  had  taken  no  measures  to  disinfect  the  rooms,  and  suppressed 
from  her  the  fact  that  they  were  infected.  The  judge  submitted  the  case 
to  the  jury,  charging  them,  *'  that  if  a  landlord  lets  premises  to  a  tenant, 
and  they  are  infected,  and  he  knows  it,  it  is  his  duty  to  let  the  tenant 
know  it"  The  judge  further  charged  that,  unless  the  defendant  knew, 
or  had  reasonable  notice  that  the  premises  were  infected,  the  plaintifi 
could  not  recover.  The  jury  found  in  favor  of  the  plaintiff  on  these 
issues,  and  awarded  her  $1,500  damages. 

We  think  the  instructions  to  the  jury  were  correct,  and  that  none  of 
the  exceptions  taken  to  the  rulings  at  the  trial  present  any  serious  ques- 
tion unless  it  be  the  exception  to  the  refusal  to  nonsuit  the  plaintiff  on 
the  ground  of  want  of  proof  of  the  defendant's  knowledge  of  the  un- 
healthy condition  of  the  rooms  at  the  time  he  let  them.  The  proof  on 
this  point,  it  must  be  conceded,  is,  by  no  means,  conclusive  or  satisfactory  ; 
but,  looking  at  the  whole  evidence,  we  cannot  say  that  it  was  insufficient 
to  warrant  the  submission  of  the  question  to  the  jury. 

It  appears  that  on  the  22d  of  January,  1872,  the  rooms  in  question 
were  hired  and  taken  possession  of  by  an  English  family  named  Deyoe. 
One  witness  testified  that  Mr.  Deyoe,  .when  he  came  there,  had  his  face 
badly  spotted  with  small-pox,  showing  that  he  had  had  it  but  was  over  it 
that,  on  or  about  the  twenty-fifth  of  January,  one  of  Deyoe's  children, 
an  infant,  died  in  those  rooms ;  that  on  the  twenty-fifth  a  coroner's  in- 
quest was  held  upon  the  body.  The  coroner  was  called  as  a  witness  by 
the  defendant,  and  produced  his  book,  in  which  was  an  entry :  *'  January 
twenty-fifth.  John  Deyoe,  five  months,  No.  54  Bushwick  avenue,  small- 
pox." The  coroner  testified  that  he  had  no  recollection,  indepehdent  of 
the  book.  But  the  entry  was  put  in  evidence  without  objection  and  in 
fact  by  the  defendant  himself,  and  both  parties  seem  to  have  treated  it  aa 
properly  verified.     The  book  contained  a  further  entry  of  the  inquest  in 
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the  same  house  :  **  May  seventh,  Charles  Kejse,  two  years  old."  The 
eoroner,  and  also  the  mother  of  the  child,  testified  that  the  cause  of  this 
death  was  small-pox.  The  plaintiff  testified  that  in  August,  after  she 
h2id  returned  from  the  hospital,  she  told  the  defendant  that  she  had  got 
Ihe  small-pox  in  the  room  he  had  let  her,  and  he  replied  that  he  did  not 
believe  that,  hut  that  he  believed  she  got  it  from  the  Keyses  when  Keyse's 
child  died.  Another  witness,  Mrs.  Uuber,  testified  that  after  the 
plaintiff  had  taken  the  disease  she,  the  witness,  told  defendant  that  the 
plaintiff  must  have  got  the  disease  from  the  first  fioor  (where  the  Keyses 
lived),  and  he  said  no,  she  must  have  got  it  from  the  room  up  stairs,  re- 
ferring to  the  room  which  the  English  family  had  occupied  and  which  was 
afterward  let  to  the  plaintiff. 

This  evidence  tended  to  establish  that  the  rooms  were,  in  fact,  infected. 
It  is  true  several  witnesses  testified  that  when  the  Deyoe  child  died  it 
was  given  out  that  it  died  of  croup  ;  that  they  saw  the  body  and  it  bore 
no  traces  of  small-pox ;  but  it  was  for  the  jury  to  weigh  this  confiicting 
evidence. 

The  evidence  of  the  defendant's  knowledge  depends  mainly  upon  the 
testimony  of  Mrs.  Huber.  His  declarations,  before  referred  to,  were  all 
made  after  the  plaintiff's  illness,  and  do  not  show  any  knowledge  at  the 
time  of  letting  the  rooms  to  her.  But  Mrs.  Huber  testifies  that  after  the 
Deyoe  child  died,  the  Deyoes  fumigated  the  room  and  produced  a  very 
disagreeable  smell ;  that  witness  complained  of  this  at  the  time  to  the 
-lefendant,  and  then  told  him  that  the  folks  had  the  small-pox  in  the 
bouse,  and  he  said  they  should  let  the  smoke  out  in  the  yard  and  not 
through  the  house.  She  also  testified  that  Mrs.  Meiner,  another  tenant, 
who  occupied  rooms  under  Deyoe,  called  the  defendant's  attention  to  the 
fact  that  the  people  up  stairs  were  letting  the  water  run  through  the  ceil- 
ing, and  asked  him  why  he  let  the  small-pox  water  run  through. 

This  is  some  evidence  of  notice  to  the  defendant,  before  the  letting  of 
the  rooms  to  the  plaintiff,  that  they  were  infected.  The  defendant,  in 
his  testimony,  denied  the  knowledge  and  information  imputed  to  him, 
and  the  conversations  testified  to  by  the  plaintiff's  witnesses,  and  stated 
that  the  coroner  told  him  the  Deyoe  child  died  of  croup,  but  these  were 
matters  for  the  jury. 

On  the  whole  we  think  that  the  evidence  was  sufficient  to  carry  the 

case  to  the  jury,  and  that  the  judgment  must  be  affirmed,  with  costs. 

All  concur. 

JiidgmerU  ixffhiMd. 
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Halb  y.  Patton,  appellant 

(60N.Y.  233.) 

PopiMnl— i0A«rf  to  htmad^'-  d^ior  not  rtgubred  to  /Mow  endUor  ovi  qf  StafB 

Condition  in  mortgage. 

When  the  payee  of  a  money  obligatioii  spedfying  no  place  of  payment,  la  ont  of  the 
State  when  payment  is  to  be  made,  the  debtor  ie  not  obliged  to  follow  him,  bat 
readinesB  within  the  State  will  be  as  effectoal  as  actual  payment  to  save  a  forfeiture. 

A  mortgage  was  conditioned  to  be  due  and  payable,  should  any  installment  of  interest 
renudn  unpaid  for  Uiiity  days.  Eight  days  after  an  installment  of  interest  became  doe 
the  mortgagee,  who  was  a  single  man  residing  in  the  house  of  his  mother,  left  the  Stste 
and  remained  absent  during  the  residue  of  the  thirty  dajrs.  Heldy  that  the  mortgagor 
was  not  required  to  tender  the  interest  at  the  house  of  the  mother  iu  the  absence  of 
notice  that  she  was  authorized  to  receive  it,  and  that  there  was  no  forfeltuie. 

ACTION  to  foreclose  a  mortgage  executed  by  Patton  to  plaintiff  to 
secure  the  payment  of  $4,000,  with  interest  payable  semi-annually 
upon  the  first  of  January  and  July.  There  was  a  condition  that  in  case 
any  installment  of  the  interest  money  should  remain  due  and  unpaid  for 
thirty  days,  the  whole  principal  sum  should,  at  the  option  of  the  obligee, 
become  due  and  payable. 

The  interest  due  January  1st,  1873,  was  not  paid.  The  plaintiff  was  at 
his  home  in  Troy,  where  both  he  and  the  mortgagor  resided,  until  the  8th 
of  that  month,  when  he  left  the  State  and  was  absent  therefrom  until  the 
December  following.  He  was  unmarried  and  resided  in  the  house  of  his 
mother  in  Troy. 

The  court  found  that  at  the  time  plaintiff  left  the  State  and  during 
the  whole  month  thereafter,  Patton,  the  mortgagor,  had  the  money  and 
was  ready  and  willing  to  pay  the  interest ;  that  about  January  15th  he 
went,  with  the  money,  to  the  residence  of  the  plaintiff's  mother  for 
the  purpose  of  paying  said  interest  to  her  if  she  had  the  authority  to 
receive  it,  but  was  informed  by  the  servant  at  the  door  that  the  mother 
was  too  sick  to  be  seen  or  to  do  any  business.  On  the  3d  day  of  Feb« 
ruary,  1873,  Patton  offered  to  pay  said  interest  to  one  of  the  attomeya 
for  the  plaintiff  in  this  action,  who  declined  to  receive  it,  because  he  was 
not  then  authorized  to  do  so.  The  interest  due  was  paid  into  court  by 
Patton. 

The  court  found  the  whole  amount  of  prindpal  and  interest  to  be  due 
and  directed  the  usual  judgment  of  foreclosure,  which  was  entered  ao> 
cordingly.  This  judgment  was  affirmed  by  the  General  TenUt  and  defend- 
ant appealed. 
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J&   F,  SuRardy  for  appellant.     Defendant  was  not  bound  to  follow 

plaintiff  out  of  the  State  to  pay  the  interest.  2  Cow.  Treat.  802,  ed. 
1841 ;  2  Penn.  71 ;  Bac.  Abr.,  Tender,  C. ;  2  Chit.  PI.  431,  4.*^, 
498  ;  HUU  V.  Phice,  48  N.  T.  520,  523 ;  Taylor  v.  Snyder,  3  Den.  145 ; 
52  N.  Y.  573 ;  Meserde  v.  Archer,  3  Bosw.  376 ;  1  Harr.  Dig.  1858 ; 
Eaton  V.  Lyon,  3  Yes.  Jr.  692.  Defendant  was  entitled  to  proof  of  au- 
thority before  paying  to  an  agent.  Tuitle  v.  Gladding,  2  £.  D.  S.  157  ; 
Mannot  v.  Ibert,  33  Barb.  26;  Thurberv,  Corbin,  51  id.  215.  Defend- 
ant's visit  to  the  residence  of  plaintiff's  mother  with  the  money  was  a 
good  tender  in  equity.  Jlills  v.  Place,  48  N.  Y.  523  ;  ScoU  v.  Stevenson, 
2  Hill,  328  ;  Manning  v.  Surges,  1  Ch.  Cas.  29  ;  Perkins  v.  Beach,  4 
Cranch,  68 ;  Howard  v.  Solhrooky  9  Bos.  241 ;  Hdrgous  y.  Lahens,  3 
Sandf.  213,  218;  Judd  v.  Ensign,  6  Barb.  263 ;  Bingham  v.  AUport,  1 
Nev.  &  M.  398 ;  Morton  v.  Wells,  1  Tyler,  381  ;  Kmdal  v.  Talhot,  1  A. 
K  Marsh.  321  ;  Strong  v.  Blake,  46  Barb.  228;  Smith  v.  Smith,  25 
Wend.  405. 

Martin  I,  Townsend,  for  respondent.  Plaintiff's  absence  from  the 
State  did  not  relieve  defendant  from  the  necessity  of  tendering  the  money. 
Smithy,  Smith,  25  Wend.  406;  2  Co.  Litt.  55,  §  304:  1  Ch.  Cas.  29  ;  6  Bac. 
450,  tit.  Tender ;  2  HiU,  851  ;  2  Cow.  Treat.,  ed.  1841,  p.  802  ;  Judd 
V.  Ensign,  6  Barb.  258;  Morton  v.  Wells,  1  Tyler,  381 ;  Kendal  v,  7W- 
bot,  1  A.  E.  Marsh.  321 ;  Johnson  v.  IfarJ,  3  Johns.  Cas.  in  £r.  329. 

Andrews,  J.  The  default  m  the  payment  of  interest  due  January  1, 
1873,  did  not  accelerate  the  time  of  payment  of  the  principal  sum  due 
on  the  mortgage,  unless  it  continued  for  thirty  days  thereafter.  The  de- 
fendant, by  payment  of  the  interest  due  at  any  time  within  that  period, 
would  be  entitled  to  the  benefit  of  the  contract  in  respect  to  the  credit 
given  for  the  payment  of  the  mortgage  debt. 

The  payment  of  the  interest  due  within  the  specified  time  was  the  only 
circumstance  which,  by  the  terms  of  the  mortgage,  would  prevent  the 
condition  from  attaching  and  the  whole  debt  from  becoming  presently 
due.  But  the  performance  or  a  condition  of  a  bond  or  other  obligation 
is  excused  by  the  default  of  the  obligee,  or  his  absence,  when  his  presence 
is  necessary  for  the  performance,  or  when  by  his  act  or  omission  it  can  be 
said  that  he  prevented  performance.  Com.  Dig.,  ^  Condition,"  L.,  4,  5,  6  ; 
Bryant  v.  Bsattie,  4  Bing.  (N.  C.)  254,  263. 

In  general  a  debtor,  who  is  indebted  on  a  money  obligation,  is  bound, 
if  no  place  of  payment  is  specified  in  the  contract,  to  seek  the  creditor 
and  make  payment  to  him  personally.  Bat  this  mle  is  subject  to  the 
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exception  that  if  the  creditor  is  out  of  the  State  w  hen  payment  is  to  be 
made,  the  debtor  is  not  obliged  to  follow  him,  but  reidiness  to  pay  within 
'the  State  in  that  case  will  be  as  effectual  as  actuiJ  payment  to  save  a 
forfeiture.     Co.  Litt.  904,  2 ;  Smith  v.  Smith,  25  Wend.  405 ;  AUshous§ 
r.  Ranuayy  6  Whart.  331 ;  SotUhwarth  v.  Smith,  7  Cush.  391 ;  Tasker  v. 
Bart'etty  5  id.  359.     The  judge  before  whom  the  case  was  tried  found 
that  the  plaintiff  was  absent  from  the  State  from  the  8th  of  January, 
1873,  and  that  the  defendant,  during  the  whole  of  that  month,  had  the 
money  and  was  ready  and  willing  to  pay  the  interest     This,  within  the 
general  rule,  excused  the  defendant  from  actual  performance  of  the  con- 
dition.    He  had  the  whole  month  in  which  to  make  the  payment  to  save 
the  forfeiture.   There  is,  however,  the  additional  finding  that  the  plaintiff 
had  a  residence  in  Troy  during  the  whole  time,  and  the  proof  shows  that 
he  was  an  officer  in  the  army,  and  unmarried,  and  made  it  his  home  at 
the  residence  of  his  mother  in  that  city,  where  it  had  been  from  his  child- 
hood.    It  is  also  found  that  in  January,  after  the  plaintiff  left  the  State, 
the  defendant  went  to  the  residence  of  the  plaintiff's  mother  for  the  pur- 
pose of  paying  the  interest  to  her,  if  she  had  authority  to  receive  it,  but 
was  informed  by  the  servant  at  the  door  that  the  mother  was  sick  and 
unable  to  be  seen,  or  to  do  any  business.     The  defendant  did  not  make 
-his  business  known,  but  left  on  receiving  information  of  the  mother'f 
Ulncss.     It  is  claimed  by  the  counsel  for  the  plaintiff,  that,  although  a 
creditor  is  absent  from  the  State  when  a  payment  is  due,  if  he  has  a 
house  therein  where  he  resides,  it  is  the  duty  of  the  debtor  to  tender  the 
money  there,  or  otherwise  bis  obligation  is  not  discharged.     How  this 
may  be,  as  a  general  rule,  we  do  not  now  decide,  but  we  think  that  no 
such  duty  rested  upon  the  defendant  in  this  case.     Payment  or  tender  to 
be  valid  must  be  made  to  the  creditor,  or  to  some  person  duly  authorized 
to  receive  it,  or  to  one  who,  although  he  may  have  no  actual  authorityt 
has  an  apparent  authority  to  act  for  the  principal.     Bon  v.  L.  Die.,  tit. 
"  Tender ;  "  2  Pars,  on  Cont.  615 ;  Bingham  v.  Allport.  1  N.  &  M.  398 ; 
Kirton  v.  Braithwaite,  1  M.  &  W.  310.     It  does  not  appear  whether 
any  person  was  authorized  by  the  plaintiff  to  receive  the  interest.     It 
wsis  shown  that  no  written  authority  had  been  given.     Payment  to  one 
authorized  by  parol  to  receive  it  would  doubtless  be  good,  but  the  debtor 
was  ot  bound  to  part  with  his  money  to  a  third  person  without  satisfac- 
tory evidence  of  his  authority.     Neither  the  mother  nor  any  person  at 
the  mother's  residence  had  any  apparent  authority  to  receive  the  interest. 
Ft  was  not  the  son's  house,  and  the  persons  there  were  not  his  servants 
or  agents.     If  the  plaintiff  desired  that  the  monc  y  should  be  paid  to  hia 
>  mother,  he  should  have  notified  the  defendant  that  she  was  authorized  to 
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receive  it,  and  having  left  the  State  without  doing  so,  the  defendant  wai 
not  obliged  to  tender  the  money  at  her  residence. 

The  case  of   Tasker  v.  Bcailett  supports  this  conclusion.     The  jodg 
ment  should  be  reversed,  with  costs  to  abide  the  event. 

All  concur ;  Miller,  J.,  not  sitting. 

Judgment  revened. 


Booth  v.  Eiohmib,  appellant 

(60  K.  T.  288.) 

Statute  qf  Frauds  ^promise  to  answer  for  the  debt  qfanotheih, 

Vsad  WHA  ooDveyed  by  C.  to  plahitiff  as  secarity  for  a  debt  He  reconveyed  to  C.  upon 
the  pledge  to  him  by  defendant  of  certain  railroad  bonds,  which  deifendant  promised 
to  redeem  at  par  within  a  year.  Held^  that  defendant's  promise  was  original  and  not 
collateral;  and  that  on  his  failnre  to  redeem,  plaintiff  might  foreclose  and  sell  the 
bonds  and  hold  him  personally  liable  for  any  deficiency. 

ACTION  to  foreclose  defendant's  equity  of  redemption  in  certain 
railroad  bonds. 

Tlie  court  found  these  facts.  In  January,  1869,  plaintiff  held  a  desd 
of  certain  lands  executed  to  him  by  Sarah  A.  Collins,  which,  though 
absolute  on  its  face,  was  intended  as  security  for  a  debt  of  about  $9,000 
due  from  Mrs.  Collins  to  plaintiff.  Mrs.  Collins,  being  desirous  of  pro- 
curing a  reconveyance  of  the  lands  to  herself,  applied  to  defendant  for  a 
loan,  and  thereupon  an  agreement  was  made  between  the  parties  whereby 
the  plaintiff  reconveyed  the  land  to  Mrs.  Collins  upon  the  defendant's  de- 
positing with  him  certain  first  mortgage  bonds  of  the  Dutchess  and  Co- 
lumbia Railroad  Company,  amounting  at  par  to  about  the  amount  of  the 
debt,  and  upon  defendant's  agreeing  to  redeem  said  bonds  at  par  within 
one  year.     Defendant  failed  to  redeem  the  bonds  as  agreed. 

The  court  held  that  plaintiff  was  entitled  to  the  relief  demanded  in 
the  complaint,  t.  e.,  a  sale  of  the  bonds  and  a  judgment  against  defend- 
ant for  any  deficiency.  Judgment  was  entered  accordingly,  which  wai 
affirmed  at  General  Term  (3  N.  Y.  Sup.  878),  and  defendant  appealed. 

W.  F.  Cogswell,  lot  appellant 

Edward  Raxr%»y  for  respondent. 

MiLLBB,  J.   By  the  Statute  of  Frauds,  any  promise  to  answer  for  tha 
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debt,  default  or  miBcairiage  of  another  is  Yoid,  unless  the  same  be  in 
writing  and  subscribed  by  the  party  to  be  charged  therewith.  2  B.  S. 
136,  §  2. 

due  Mrs.  Collins  was  a  debtor  to  the  plaintiff,  the  debt  being  secured 
by  a  deed  of  certain  real  estate  absolute  upon  its  lace,  but  actually  in- 
tended as  a  mortgage.  Mrs.  Collins,  being  desirous  of  paying  said  in« 
debtedness,  and  obtaining  a  conveyance  of  the  land,  at  the  request  of  the 
defendant,  the  plaintiff  conveyed  the  land  to  Mrs.  Collins,  in  considera- 
tion of  which  the  defendant  deposited  and  delivered,  in  pledge  to  secure 
the  indebtedness,  certain  railroad  bonds,  ^ich  he  agreed,  within  one 
year  thereafter,  to  redeem  at  par,  by  paying  the  principal  and  interest 
which  they  represented. 

The  question  to  be  determined  is,  whether  the  prombe  of  the  defendant 
was  void  by  the  Statute  of  Frauds.  The  authorities  upon  the  subject  are 
numerous,  but  the  later  decisions  have,  to  a  great  extent,  established  cer- 
tain general  rules  which  are  in  most  cases  applicable  and  controlling. 
The  test  to  be  applied  under  the  statute  in  every  case  is,  whether  the 
party  sought  to  be  charged  is  the  principal  debtor  primarDy  liable,  or 
whether  he  is  only  liable  in  case  of  the  default  of  a  third  person ;  in 
other  words,  whether  he  is  the  debtor,  or  whether  his  relation  to  the 
creditor  is  that  of  surety  to  him  for  the  performance,  by  some  other  per 
son,  of  the  obligation  of  the  latter  to  the  creditor.  Brawn  v.  Weber^  38 
N.  Y.  187.  There  is,  I  think,  no  sufficient  ground  for  claiming  that  tlie 
promise  of  the  defendant  was  given  or  accepted  as  collateral  to  the  d^ 
mand  which  the  plaintiff  held  against  Mrs.  Collins,  or  in  default  of  her 
paying  the  same.  There  was  no  such  condition  made  in  the  agreement, 
and  it  is  not  to  be  inferred  from  the  facts  presented.  It  was  not  a  promise 
to  become  liable  as  surety  for  the  debt  of  another,  or  collateral  to  the 
original  indebtedness.  That  indebtedness  had  been  fully  discharged  by 
the  conveyance  of  the  land  by  the  plaintiff  to  Mrs.  Collins,  and  it  is  in 
no  way  apparent,  nor  can  it  be  properly  assumed  that  the  plaintiff  could 
enforce  his  claim  against  her.  The  test  is,  whether  the  plaintiff  could 
have  maintained  an  action  against  her  for  the  demand  which  was  paid  by 
a  conveyance  of  the  land  and  acceptance  of  the  bonds.  No  such  element 
entered  into  the  agreement,  either  upon  the  execution  of  the  conveyance 
or  the  delivery  of  the  bonds ;  nor  is  it  to  be  presumed  from  the  circum- 
stances surrounding  the  case.  An  action  brought  for  such  a  purpose 
would  be  without  any  evidence  to  support  it,  and  must  inevitably  fail. 
The  plaintiff  had  entirely  relinquished  his  claim  upon  the  land,  as  well  as 
against  the  original  debtor,  and  the  defendant  entered  into  an  independent 
obligation  to  secure  or  pay  the  debt  The  case  was  not  that  of  a  creditor 
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who  releases  a  security  without  extinguishing  the  debt,  but  was  a  rclin- 
quishment  of  the  debt  against  the  debtor  without  having  and  without 
reserving  any  right  whatever  to  pursue  a  remedy  against  the  debtor. 

In  my  opinion  there  is  no  valid  ground  for  claiming  that  there  was  no 
ftufficient  consideration  to  support  the  promise.  By  the  conveyance  of 
the  lands  to  Mrs.  Collins  the  plaintiff  gave  up  a  security  on  real  estate 
which,  we  are  authorized  to  assume,  was  ample,  and  took  defendant's 
promise  with  the  bonds,  the  market-value  of  which  was  fifteen  per  cent, 
below  par.  He  also  released  the  debtor  from  personal  liability,  and 
without  the  benefit  of  the  defendant's  promise,  he  no  doubt  would  have 
been  subjected  to  loss  upon  the  sale  of  the  bonds.  Here  was  an  injury 
to  follow  by  reason  of  a  failure  to  fulfill  the  promise,  and  the  defendant 
also  was  benefited  by  obtaining  a  lien  upon  the  lands  conveyed  to  Mrs. 
Collins,  by  means  of  security  taken,  and  a  mortgage  which  she  executed 
to  him,  as  well  as  by  a  right  to  develop  these  lands.  2  Para,  on  Cont.  (5th 
ed.)7. 

The  case  of  MaUory  v.  GilkU,  21  N.  Y.  412,  is  cited  by  the  counsel 
on  both  sides,  and  I  do  not  discover  any  doctrine  laid  down,  or  principle 
asserted,  which  conflicts  with  the  rules  already  referred  to  as  bearing  upon 
cases  of  this  character.  In  that  case  the  plaintiff  had  possession  of  a 
canal  boat,  upon  which  he  had  a  lien  for  repairs,  and  delivered  it  to  a 
third  person,  at  the  defendant's  request,  upon  his  verbal  promise  that  he 
would  pay  the  amount  due  for  such  repairs,  and  it  was  held,  there  being 
no  consideration  moving  to  the  defendant,  that  his  promise  was  void  under 
the  Statute  of  Frauds.  There  is  a  marked  distinction  between  the  case 
cited  and  the  one  at  bar.  In  the  case  cited,  the  plaintiff  never  relinquished 
or  extinguished  his  claim  against  the  original  owner  for  the  repairs,  while 
here  it  was  completely  surrendered.  Besides,  there  was  no  valid  consid- 
eration for  the  promise,  and  it  was  collateral  to  the  original  debt,  which 
was  still  in  force,  and  for  the  coUectfon  of  which  there  was  an  adequate 
and  an  ample  remedy.  It  is  said,  in  the  prevailing  opinion  in  this  case, 
that  among  the  cases  which  are  not  held  to  be  within  the  statute,  are  those 
^  where  the  original  debt  becomes  extingubhed,  and  the  creditor  has  only 
the  new  promise  to  rely  upon."  The  case  at  bar  may,  I  think,  be  con- 
sidered as  embraced  within  this  rule,  as  we  have  seen  that  the  plaintiff 
could  only  rely  upon  the  agreement  made  with  the  defendant  to  obtain 
payment  of  her  entire  demand. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur ;  except  Allen  and  Foloeb,  JJ.,  dissenting ;  Chitbcb, 
Oh.  J^  not  sitting. 

Judgment  affirmed. 
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(60  N.T.  262.) 
Slander  -^female  ehasUty  —  tpecicU  damage*. 

Words  ohax^gfing  a  female  with  self-pollation  are  not  actionable  |)er  $e. 

In  an  action  for  slander  in  charging  the  plaintiff  with  self-pollution  it  was  alleged,  aa 
special  damage,  that  the  father  of  the  plaintifif,  with  whom  she  liTed  and  npoii 
whom  she  was  dependent,  had,  by  reason  of  the  charge,  withheld  from  plaintiff  a 
drees  and  a  coarse  of  lessons  in  music  which  prior  to  the  diarge  he  had  promised  her. 
The  father  testified  that  he  did  not  believe  the  charge.  Heldf  that  such  damage! 
would  not  maintain  the  action. 

ACTION  of  slander.  The  words  proved  charged  the  plaintiff  with  having 
committed  the  act  of  self-pollution.  The  referee  found  the  speak- 
ing of  the  alleged  slanderous  words  by  defendant ;  that  plaintiff,  at  the 
time,  was  eighteen  years  of  age,  residing  with  her  father ;  and  that,  within 
one  month  prior  to  the  speaking  of  the  words,  plaintiff's  father  had  prom- 
ised her  a  silk  dress,  and  a  course  of  music  lessons  on  the  piano,  and, 
after  having  heard  of  the  statements  of  defendant,  and  in  consequence 
thereof,  he  refused  to  perform  his  promise.  Also,  that  the  father  did 
not  believe  that  the  charge  was  true,  but  believed  it  would  injure  her 
in  the  estimation  of  others.  As  conclusion  of  law,  he  found  that  ths 
defamatory  words  were  not  actionable  per  <e,  and  that  no  such  special 
damage  was  shown  as  would  sustain  the  action.  Judgment  was  entered 
for  defendant  which  was  affirmed  by  the  General  Term,  and  plaintiff 
appealed. 

B,  Hood  and  Becde  Sf  Benton,  for  appellant  The  words  uttered  by 
plaintiff  concerning  the  defendant  were  defamatory  and  actionable  per 
$e.  1  Hill  on  Torts,  228,  240;  4  Mason,  115,  116;  1  Kent's  Com. 
(10th  ed.)  631 ;  1  Am.  L.  Cas.  103,  111 ;  2  E.  D.  S.  388;  Tmmg  t. 
Miller,  3  Hill,  23 ;  TerwiUxger  v.  Wands,  17  N.  Y.  61 ;  Bradt  v.  Towdy, 
13  Wend.  253  ;  FuUer  v.  Fenner,  16  Barb.  333 ;  22  id.  896 ;  8  Blacks.  123 ; 
Guy's  Med.  Jur.  58,  59 ;  Comyn's  Dig.  384,  385 ;  MUer  v.  PeopU,  5 
Barb.  203,  204 ;  Van  Akin  v.  Caler,  48  id.  58 ;  Gen.  Ch.  38, 7-10 ;  Lev. 
Ch.  15,  16,  18.  The  allegation  and  proof  of  special  damage  was  suffi- 
cient to  enable  plaintiff  to  maintain  this  action.  1  Hill  on  Torts,  241 ; 
1  Am.  L.  Cas.  103,  105  ;  1  Stark,  on  Slander,  195,  202;  1  Taunt.  39; 
8  id.  130 ;  2  Hill,  309 ;  3  id.  22 ;  1  Wend.  506 ;  3  id.  291-296 ;  19  id. 
305 ;  20  id.  225 ;  3  Den.  346, 352  ;  8  C.  &  P.  234  ;  8  Harr.  112  ;  17 
N.  Y  54,  64;  48  id.  561,  568;  13  Wend.  255,  256;  5  Cow.  851 ;  17 
N  Y.  54;  48  id.  561 ;  11  Paige,  185. 
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R.  E,  Andrews,  for  respondent. 

GTro  VER,  J.  The  words  charged  are  not  actionable  per  se.  To  make 
them  sach  it  is  not  enough  that  the  charge  thereby  imputed  was  one  in- 
volving turpitude  in  a  moral  sense,  but  it  must  constitute  an  indictable 
ofifense,  upon  conviction  of  which  punishment  may  be  inflicted.  Toung^ 
V.  AliUer,  3  Hill,  21 ;  Orawfard  v.  JTt&on,  A  Barb.  504.  The  charge 
in  the  present  case,  if  true,  would  not  subject  the  plaintiff  to  an  indictment 
for  any  criminal  offense.  In  this  I  exclude  any  idea  that  an  indecent 
public  exposure  of  the  person  was  included  in  the  charge  made  by  the 
defendant.     There  was  no  evidence  tending  to  show  this. 

The  only  question  is,  whether  the  special  damage  alleged  and  proved 
was  sufficient  to  maintain  the  action.  The  case  shows  that  the  plaintiff 
was  a  minor,  about  eighteen  years  old,  residing  with  her  father,  by  whom 
she  was  provided  for  and  maintained ;  that  prior  to  his  having  heard  of 
the  charge  made  against  the  plaintiff  by  the  defendant,  he  had  promised 
to  give  her  »  course  of  music  lessons  upon  a  piano  and  a  silk  dress,  both 
of  which  he  refused  to  do  after  hearing  that  the  defendant  had  made  the 
charge,  until  it  was  cleared  up.  He  testified  that  he  wholly  disbelieved 
in  its  truth.  Damage,  to  sustain  the  action,  must  be  the  natural  and  im- 
mediate consequence  of  speaking  the  words.  TerwiUiger  v.  Wands,  17 
N.  Y.  57.  A  father  is  bound  by  law  to  support  and  educate  his  minor 
child.  The  mode  and  state  of  the  maintenance  furnished,  and  the  kind 
and  extent  of  education  given,  is  necessarily  largely  left  to  his  discretion^ 
This  case  it  will  be  seen  does  not  present  the  question  whether  a  mali« 
cious  slanderer  of  the  child,  who  imposes  upon  the  parent  a  false  belief 
that  it  is  guilty  of  vicious  conduct,  and  thereby  influences  the  exercise  of 
this  discretion  less  favorable  to  the  child  than  the  parent  otherwise  would 
have  done,  is  liable  to  an  action  —  in  other  words,  whether,  by  such  meana 
80  influencing  paternal  discretion,  constitutes  special  damage  to  the  child. 
In  this  case  the  father  testified,  in  substance,  that  he  believed  the  charge 
entirely  false  and  groundless.  It  is  obvious  that  so  far  from  being  natu- 
ral, it  would  be  highly  unnatural  for  a  parent  to  withhold  any  favor  or 
kindness  from  his  child  on  account  of  a  falsehood  reported  about  it.  Oi> 
the  contrary,  the  tendency  would  naturally  and  legitimately  be  to  induce 
more  kindness  and  greater  indulgence.  Indeed,  I  do  not  think  special 
damage  can  be  predicated  upon  the  act  of  any  one  who  wholly  disbelieves 
the  truth  of  the  story.  It  is  inducing  acts  injurious  to  the  plaintiff,  caused 
by  a  belief  of  the  truth  of  the  charge  made  by  the  defendant,  that  consti- 
tutes the  damage  which  the  law  redresses. 

I  have  reluctantly  come  to  the  conclusion,  in  the  present  case,  that  the 
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damage  alleged  and  proved  was  not  such  as  to  maintain  the  action,  for  the 
reason  that  the  charge  preferred  was  against  a  young  female,  and  of  a 
nature  greatly  to  distress  her  and  very  much  annoy  her  friends,  and  one 
made  up  by  the  defendant,  without  any  foundation  whatever  in  truth,  as 
J  think  any  one  must  be  satisfied  from  the  testimony  of  the  witness  to 
whom  the  defendant  first  told  the  story.  The  defendant  deserves  punish- 
ment, but  the  action  of  slander  will  not  afiEord  a  remedy. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur ;  Milleb,  J.,  not  sitting. 


^■WVaH" 


Pabdee  v.  FisHf  appellant 

(eON.  Y.285.) 

iTepotiobXe  inittrumenH^^  cert^flcaies  of  depoHt  -^  liobUitu  <lf  iniofHr, 

A  certificate  of  deposit  in  the  asnal  form,  payable  to  the  depositor's  order,  is  negotiable, 

and  the  Indorser  thereof  is  liable  as  upon  a  note. 
A  ceztificato  of  deposit  or  note  payable  **  in  current  bank  notes  "  is  negotiable.* 
A  certificate  of  deposit  payable  with  interest  to  the  depositor's  order  is  a  continaing 
security  as  between  indorsee  and  indorser,  and  the  latter  is  liable  thereon  until  an  ac- 
tual demand  is  made,  and  the  holder  is  not  chargeable  with  negleet  because  the  demand 
is  not  made  at  any  particular  time . 

ACTION  upon  the  indorsement  by  defendant  of  a  certificate  of  de- 
posit issued  by  the  People's  Safe  Deposit  Company  of  New  York. 

In  March,  1872,  defendant  deposited  $600  with  said  company  and  re- 
ceived therefor  a  certificate  of  deposit  payable  to  his  order  in  current 
bank  notes  with  interest.  On  the  5th  of  June  defendant  indorsed  the 
certificate  to  plaintiff,  who  presented  it  to  the  company  and  demanded 
payment,  December  24,  1872.  Payment  was  refused,  the  company  hav- 
ing been  adjudged  a  bankrupt  on  the  12th  of  September  preceding.  The 
certificate  was  duly  protested  and  notice  thereof  given  defendant 

The  court,  upon  trial,  found  that  plaintiff  was  guilty  of  laches  in 
demanding  payment,  but  ordered  judgment  in  favor  of  the  plaintiff, 
which  was  affirmed  at  General  Term.     Defendant  appealed. 

Lyman  Sf  Jamety  for  appellant.     The  certificate  was  not  eommer- 

•8eeto0ameeffeot£vMY.£iBm52in,%f  Iowa,  601;  4  JUB.Bep.aM. 
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cial  paper,  and  defendant's  indorsement  operated  only  as  an  assignment. 
Hotclikiss  Y,  Mosher,  48  N.  Y.'482;  Payne  v.  Gardiner,  29  id.  171; 
Patterson  v.  Poindexter,  6  W.  cfe  S.  227  ;  approved,  8  W.  &  S.  361 
The  certificate  was  not  negotiable  because  made  payable  in  current  bank 
notes  instead  of  money.  Byles  on  Bills,  92,  146  ;  Hashrook  v.  Palmer^ 
2  McL.  10  ;  Frf/  v.  Housseau,  3  id.  106;  Klrkpatrick  v.  McGuUough,  3 
ilamph.  171 ;  Collins  v.  Lincoln^  11  Vt.  268;  Whiternan  v.  Childress,  6 
Humph.  303  ;  Swetlandy,  Creigh,  15  Ohio,  118;  Besancan  v.  Shirley, 

9  S.  &  M.  457  ;  CockriU  v.  Kirkpatrick,  9  Mo.  697  ;  White  v.  Richmorid, 
16  Ohio,  5  ;  Story  on  Prom.  Notes  (6th  ed.),  §  18  ;  Edw.  on  Bills,  135, 
136 ;  Bunker  v.  Atheam,  35  Me.  365  ;  Chitty  on  Bills,  58, 152,  ed.  1836  • 

10  S.  &  R.  94  ;  14  Pet.  299  ;  11  Iowa,  85,  172  ;  24  111.  168 ;  14  Mass. 
322;  44  Penn.  454;  9  Ind.  172;  Thompson  v.  Sloan,  23  Wend.  71; 
lAeber  v.  Goodrich,  5  Cow.  186 ;  3  Kent's  Com.  35,  36 ;  Carrer  v.  'Lock' 
wood,  1 1  Alb.  L.  J.  208,  No.  7.  A  demand  was  necessary  before  the 
action  could  be  brought.     Downs  v.  Phoenix  Bank,  6  Hill,  297 

George  Barrow,  for  respondent. 

Miller,  J.  The  questions  presented  upon  this  appeal  are  not  free 
from  embarrassment,  which  mainly  arises  from  a  want  of  harmony  in  the 
a  1  judications  which  relate  to  and  have  a  bearing  upon  the  principle  in- 
Vidved. 

The  instrument  upon  which  the  action  is  brought  was  a  certificate  cf 
a  savings  bank,  to  the  effect  that  the  defendant  had  deposited  a  certain 
sum  payable  to  the  order  of  himself  in  current  bank  notes  on  the  return 
of  the  certificate  with  interest  and  indorsed  by  the  defendant  It  is  con- 
ceded that,  unless  the  instrument  was  in  the  nature  of  commercial  paper 
negotiable  by  indorsement,  the  plaintiff  could  not  maintain  the  action 
against  the  indorser.  This  question  should  be  primarily  considered.  It 
is  laid  down  in  Parsons  on  Bills,  vol.  1,  p.  26,  that  a  certificate  of  deposit 
in  the  usual  form  possesses  all  the  requisites  of  a  negotiable  promis- 
sory note,  and  that  such  is  the  prevailing  opinion.  Numerous  cases 
are  cited,  mainly  from  other  States,  to  sustain  this  doctrine.  In  MiUer  v. 
AiLsten,  13  How.  (U.  S.)  218,  228,  this  very  question  was  distinctly  pre- 
sented, and  the  same  principle  was  upheld.  Catron,  J.,  who  delivered 
the  opinion  of  the  court,  says  :  ''  The  established  doctrine  is  that  a  promisj9 
to  deliver  or  to  be  accountable  for  so  much  money  is  a  good  bill  or  note.** 
*  *  *  "  Every  reason  exists  why  the  indorser  of  this  paper  should  be 
held  responsible  to  his  indorsees  that  can  prevail  in  cases  where  the  papei 
indorsed  is  in  the  ordinary  form  of  a  promissory  note,  and  as  such  note 
Vol.  XIX.— 23 
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promissory  note,  but  the  same  principle  is  applicable  here  as  in  that  caso, 
and  cannot  be  overruled. 

The  judge  has  found  that  the  plaintiff,  having  kept  and  retained  tiie 
certificate  from  June  8,  1872,  until  December  24,  1872,  before  having 
presented  it  for  payment,  was  guilty  of  laches.  Within  the  rule  laid 
down  in  Merrit  v.  Todd^  it  was  a  continuing  security  as  between  indorsee 
and  indorser ;  and  the  latter  was  liable  until  an  actual  demand  was  made, 
and  the  holder  cannot  be  chargeable  with  neglect  because  the  demand 
was  not  made  within  any  specified  time.  If,  for  any  reason,  a  different 
rule  should  be  deemed  appropriate,  it  is  by  no  means  clear  upon  the  facts 
that  the  time  was  unreasonable  under  the  circumstances  existing.  The 
bank  was  adjudged  a  bankrupt  on  the  12th  of  September,  a  little  over 
two  months  after  the  instrument  passed  into  the  plaintiff^s  hands ;  and  as 
nothing  would  be  gained  to  the  defendant  by  a  presentment  immediately 
afterward,  no  injury  could  have  accrued,  and  therefore  there  was  no  such 
laches  as  would  prevent  a  recovery. 

The  defendant  also  claims  that  if  the  certificate  is  held  to  be  a  promis- 
sory note  it  is  void  under  the  constitution  (art  8,  §  4),  and  section  1 4 
of  the  charter  of  the  bank  (Chap.  816,  S.  L.  of  1868),  which  provides 
that  said  corporation  shall  possess  the  general  powers  and  be  subject  to 
the  liabilities  and  restrictions  of  the  Revised  Statutes  (2  R.  S.  [5th  ed.]  §  4, 
596),  which  exacts  that  '*  no  corporation,  not  expressly  incorporated  for 
banking  purposes,  shall,  by  implication  or  construction,  be  deemed  to  pos- 
sess the  power  of  discounting  bills,"  etc.  The  answer  to  this  position 
is,  I  think,  that  the  bank  had  authority,  under  its  charter  (§  5),  to  receive 
money  and  give  a  certificate  for  the  same  at  any  rate  of  interest  not  exceed- 
ing that  allowed  by  law.  This  was  all  that  the  bank  did.  The  certificate 
was  not  issued  for  a  loan  or  for  circulation  as  money,  but,  as  appeal's  on 
its  face,  and  as  the  proof  showed,  for  money  which  had  been  deposited. 
It  belonged  to  the  defendant  when  delivered,  and  was  subject  to  his 
order,  without  any  authority  of  the  bank  to  control  it.  The  right  of  the 
bank  to  make  such  a  certificate,  for  money  actually  deposited,  .s  clearly 
distinguishable  from  cases  where  they  are  issued  for  other  purposes  in 
violation  of  law,  as  in  2  Hill,  241  and  295. 

The  judgment  was  right,  and  must  be  afiirmed. 

All  concur. 

Judgment  affirmed^ 
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First    National    Bank    of    Lyons  v.  Ocean   National   Bank, 

appellant. 

(60N.  Y.  278.) 
Ifational  hank  —  liability  for  deposits  for  safe-keeping  —  ultra  vires. 

the  cashier  or  other  executive  officer  of  a  national  bank  has  not,  in  the  absence  of 
Hpecial  authority  from  the  directonor  of  a  OBafse  or  practice  so  to  do,  power  to  receive 
un  behalf  of  the  bank,  property  for  aaf e-keepiug. 

Quere  as  to  the  power  of  a  national  bank  to  become  a  bailee  of  property  either  gratoi- 
toQsly  or  for  hire. 

A  gcatuitoaB  bailee  is (Mily  liable  for  gross  negligence;  he  is  not  bound  to  any  special  or 
eztmordinary  measures  to  protect  the  property,  and  tlie  negligence  with  which  he 
can  be  charged,  or  which  is  the  proper  subject  of  evidence,  is  only  that  which  is  con- 
nected with  and  directly  contributes  to  the  loss. 

In  an  action  against  a  bauk  for  the  loss  of  property  which  it  had  received  as  gratuitous 
bailee,  held,  that  the  declaration  and  admissions  of  the  president,  tending  to  show 
ne<?ligence  on  his  part,  made  after  the  transaction,  and  when  not  acting  within  the 
limit  of  his  autliority,  were  not  binding  upon  the  bank.    (See  note,  p.  192. ) 

ACTION  to  recover  the  value  of  United   States  bonds  delivered  bv 
plaintiff  to  defendant  for  safe-keeping,  and  alleged  to  have  been 
lost  through  the  defendant's  negligence. 

Both  the  plaintiff  and  the  defendant  were  banking  corporations,  or- 
gaiiizf  d  under  the  act  of  Congress  of  1864  (13  U.  S.  Stat,  at  Large,  99), 
the  plaintiff  being  located  in  Lyons.  Iowa,  and  the  defendant  in  the  city 
3f  New  York. 

The  plaintiff's  evidence  tended  to  show  that  it  became  a  depositor  with 
defendant  in  consequence  of  a  circular  signed  by  the  defendant's  cashier, 
soliciting  the  accounts  of  the  banks  to  which  it  was  sent,  offering  to  al- 
low four  per  cent  interest  on  daily  balances,  to  pass  cash  items  to  the 
credit  of  the  correspondent  on  day  of  receipt,  without  charge,  and  to  buy 
and  sell  government  bonds,  gold  and  stocks,  without  charge.  The  bonds  , 
in  question  were  received  and  receipted  for,  part  by  defendant's  cashier 
and  part  by  its  assistant  cashier,  as  held  subject  to  plaintiff's  order.  A 
])ortion  of  them  were  purchased  by  defendant  for  plaintiff.  Letters 
from  defendant's  cashier  showed  that  on  three  occasions  the  cou- 
pons were,  by  plaintiff's  directions,  cut  from  the  bonds  and  the  proceeds 
credited  to  plaintiff's  account.  No  charge  was  made  against  plaintiff 
for  purchasing  the  bonds  or  collecting  the  coupons.  Defendant's  bank- 
ing house  and  vault  was  broken  open  by  burglars,  and  the  bonds,  with  a 
large  amount  of  other  securities  and  money  belonging  to  defendant, 
itolen. 

The  further  facts  appear  sufficiently  in  the  opinion. 


182  NEW  YORK, 


First  National  Bauk  of  Lyous  v.  Ocean  National  Bank. 

Judgment  was  entered  on  a  verdict  in  favor  of  the  plaintiff,  which  was 
affirmed  at  General  Term  in  the  Common  Pleas  of  New  York  city. 
Defendant  appealed. 

F,  N.  Ban^Sy  for  appellant. 

JLucieti  Birdseye,  for  respondent. 

Allen,  J.  The  point  was  distinctly  made  at  the  close  of  the  plain- 
tiff's evidence,  and  renewed  at  the  close  of  the  trial,  that  there  was  no 
evidence  that  the  corporation  defendant  had  made  any  contract  of  bail- 
ment with  .the  plaintiff,  or  assumed  any  obligation  as  bailee  of  the 
j)laintiff's  property  and  that  there  was  no  evidence  that  the  officers  of 
the  corporation  had  power  or  authority  to  make,  in  behalf  of  the 
corporation,  any  contract  of  bailment,  or  assume  any  liability  as  a 
custodian  and  bailee  of  the  securities  of  the  plaintiff  under  the 
circumstances.  This  is  entirely  distinct  from  the  very  serious  ques- 
tion back  of  it,  and  to  bo  met,  if  this  position  of  the  counsel  for 
the  defendant  is  not  well  taken,  that  the  defendant  had  not  power  or 
authority  to  assume  the  duties  and  obligations  of  a  naked  bailee  of  prop- 
erty, whether  gratuituously  or  for  hire,  and  that  the  contract  of  bail- 
ment, if  one  was  made  by  or  in  behalf  of  the  corporation,  was  idtra  mres, 
and  imposed  no  legal  obligation  upon  the  corporation  as  such.  Or,  if 
the  power  to  become  the  bailees  or  depositaries  of  property  for  safe- 
keeping be  conceded,  a  question  may  arise  as  to  the  contract  implied, 
and  the  extent  of  the  obligation  assumed  by  the  mere  receipt  of,  and 
placing  the  property  in  the  vaults  of  the  bank  in  the  absence  of  a  special 
contract,  in  view  of  the  special  purposes  for  which  the  corporation  was 
created,  and  the  limited  powers  expressly  conferred. 

The  bonds  in  question  were  the  absolute  property  of  the  plaintiff. 
The  defendant  had  no  special  property  in  them.  It  had  no  lien  upon 
them,  and  they  were  not  deposited  or  held  as  a  security  for  or  in  con- 
nection with  the  business  of  the  defendant  as  a  banking  corporation,  or 
its  transactions  with  the  plaintiff,  either  present  or  prospective.  If  a 
bailment  to  the  defendant,  it  was  a  simple  deposit  without  interest  in,  or 
compensation  to,  the  depositary.  It  was  a  naked  bailment  of  property 
to  be  kept  for  the  bailor  without  recompense,  and  to  be  returned  when 
the  bailor  should  require  it.  This  is  the  legal  definition  of  a  deposit  o( 
this  character.     Story  on  Bailments,  §  4. 

The  relation  of  bailor  and  bailee  imports  a  trust,  and  a  contract,  ex 
press  or  implied,  to  re-deliver  the  property  when  the  purposes  of  the 
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tmst  shall  be  accomplished,  and  the  contract  is  supported,  in  the  case  of 
a  nake^  bailment  and  simple  deposit,  bj  the  yielding  up  of  the  present 
possession  or  custody  by  the  bailor,  upon  the  faith  of  the  engagement  of 
the  bailee  to  re-deliver.  Story  on  Bailment,  §  2  and  note  4,  and  cases  cited. 
The  duties  and  obligations  of  a  bailee  cannot  be  thrust  upon  one  against 
tiis  consent,  but  must  be  voluntarily  assumed  by  the  party  himself,  or  some 
authorized  agent,  as  in  every  obligation  founded  upon  contract,  express  or 
implied.  A  corporation  can  only  act  by  agents,  and  it  follows  that  it  cannot 
be  subjected  to  the  responsibilities  and  liabilities  of  a  bailee,  except  by  the 
acts  and  contracts  of  its  agents  duly  authorized,  or  by  agents  acting 
within  the  scope  of  their  general  powers  and  apparent  authority  under 
circumstances  which  would  estop  the  corporation  from  denying  that 
their  real  was  not  co-extensive  with  their  apparent  authority,  or  that 
they  were  not  authorized  to  exercise  the  powers  usually  delegated  to 
like  officers  and  agents  in  other  corporations  of  the  same  character. 
There  is  an  entire  absence  of  evidence  that  it  was  the  habit  and  practice 
of  the  defendant  to  receive  special  deposits  and  valuable  property  or 
securities  for  safe-keeping,  or  that  they  had  done  it  for  any  other  per- 
son or  corporation,  except  in  the  case  of  O'Kell,  a  tenant,  occupying  a 
part  of  the  same  building,  as  its  lessee.     It  would  seem  that  he  had  been 
iu  the  habit  of  depositing  a  small  trunk,  used  in  his  daily  business,  in  the 
vault  of  the  defendant  for   safe-keeping  over  night.     It  was  not  proved 
that  the  directors  or  any  one  of  them  had  ever  sanctioned  the  receipt  of 
special  deposits  of  any  kind  for  safe-keeping,  or  that  they  had  any 
knowledge  of  the  deposit  of  these  securities,  or  of  any  other  like  deposit. 
If  it  be  assumed  that  the  circular  issued  by  the  officers  of  the  defendant^ 
inviting  the  correspondence  of  other  banks,  was  known  to  or  authorized 
by  the  directors,  it  presented  no  evidence  of  a  consent  to  become  a 
general  bailee  and  depositary  for  their  correspondents.     A  proffer  to  buy 
and  seU  securities  comes  far  short  of  an  undertaking  to  act  as  a  depositary 
of  them,  for  an    indefinite  time,  or  for  any  time  beyond  that    neces- 
sary to  accomplish  the  precise  agency  assumed.     It  is  one    thing  to 
act  as  an  agent  in  the  purchase  and  sale  of  property,  and  quite  another 
and  a  different  thing  to  receive  it  on  deposit,  and  assume  the  responsi- 
bilities of  a  bailee.     The  case  is  also  barren  of  evidence  that  other  banks 
were  in  the  habit  of  receiving  deposits  of  a  like  character  and  under 
like  circumstances.     There  was  no  attempt  to  prove  a  general  custom  or 
usage  upon  the  subject,  even  if  that  could  have  affected  the  liability  of 
the  defendant,  or  been  given  in  evidence  as  tending  to  prove  the  author* 
ity  of  the  bank  officers  in  the  premises. 

Both  the  plaintiff  and  the  defendant  were  banking  corporations  inoor* 
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Judgment  was  entered  on  a  verdict  in  favor  of  the  plaintiff,  which  was 
affirmed  at  General  Term  in  the  Common  Pleas  of  New  York  dty. 
Defendant  appealed. 

^.  N,  Bangs,  for  appellant. 

Lucieti  Birdset/e,  for  respondent. 

Allbn,  J.  The  point  was  distinctly  made  at  the  close  of  the  plain- 
tiff's evidence,  and  renewed  at  the  close  of  the  trial,  that  there  was  no 
evidence  that  the  corporation  defendant  had  made  any  contract  of  bail- 
ment with  .the  plaintiff,  or  assumed  any  obligation  as  bailee  of  the 
j)laintiff's  property  and  that  there  was  no  evidence  that  the  officers  of 
the  corporation  had  power  or  authority  to  make,  in  behalf  of  the 
^corporation,  any  contract  of  bailment,  or  assume  any  liability  as  a 
custodian  and  bailee  of  the  securities  of  the  plaintiff  under  the 
circumstances.  This  is  entirely  distinct  from  the  very  serious  ques- 
tion back  of  it,  and  to  be  met,  if  this  position  of  the  counsel  for 
the  defendant  is  not  well  taken,  that  the  defendant  had  not  power  or 
authority  to  assume  the  duties  and  obligations  of  a  naked  bailee  of  prop- 
erty, whether  gratuituously  or  for  hire,  and  that  the  contract  of  bail- 
ment, if  one  was  made  by  or  in  behalf  of  the  corporation,  was  ultra  mreSy 
and  imposed  no  legal  obligation  upon  the  corporation  as  such.  Or,  if 
the  power  to  become  the  bailees  or  depositaries  of  property  for  safe- 
keeping be  conceded,  a  question  may  arise  as  to  the  contract  implied, 
and  the  extent  of  the  obligation  assumed  by  the  mere  receipt  of,  and 
placing  the  property  in  the  vaults  of  the  bank  in  the  absence  of  a  special 
contract,  in  view  of  the  special  purposes  for  which  the  corporation  was 
created,  and  the  limited  powers  expressly  conferred. 

The  bonds  in  question  were  the  absolute  property  of  the  plaintiff. 
The  defendant  had  no  special  property  in  them.  It  had  no  lien  upon 
them,  and  they  were  not  deposited  or  held  as  a  security  for  or  in  con- 
nection with  the  business  of  the  defendant  as  a  banking  corporation,  or 
its  transactions  with  the  plaintiff,  either  present  or  prospective.  If  a 
bailment  to  the  defendant,  it  was  a  simple  deposit  without  interest  in,  or 
compensation  to,  the  depositary.  It  was  a  naked  bailment  of  property 
to  be  kept  for  the  bailor  without  recompense,  and  to  be  returned  when 
the  bailor  should  require  it.  This  is  the  legal  definition  of  a  deposit  o( 
this  character.     Story  on  Bailments,  §  4. 

The  relation  of  bailor  and  bailee  imports  a  trust,  and  a  contract,  ex 
press  or  implied,  to  re-deliver  the  property  when  the  purposes  of  the 
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tmst  shall  be  accomplished,  and  the  contract  is  supported,  in  the  case  of 
a  naked  bailment  and  simple  deposit,  by  the  yielding  up  of  the  present 
possession  or  custody  by  the  bailor,  upon  the  faith  of  the  engagement  of 
the  bailee  to  re-deliver.  Story  on  Bailment,  §  2  and  note  4,  and  cases  cited. 
The  duties  and  obligations  of  a  bailee  cannot  be  thrust  upon  one  against 
hid  consent,  but  must  be  voluntarily  assumed  by  the  party  himself,  or  some 
authorized  agent,  as  in  every  obligation  founded  upon  contract,  express  or 
implied.  A  corporation  can  only  act  by  agents,  and  it  follows  that  it  cannot 
be  subjected  to  the  responsibilities  and  liabilities  of  a  bailee,  except  by  the 
acts  and  contracts  of  its  agents  duly  authorized,  or  by  agents  acting 
within  the  scope  of  their  general  powers  and  apparent  authority  under 
circumstances  which  would  estop  the  corporation  from  denying  that 
their  real  was  not  co-extensive  with  their  apparent  authority,  or  that 
they  were  not  authorized  to  exercise  the  powers  usually  delegated  to 
like  officers  and  agents  in  other  corporations  of  the  same  character. 
There  is  an  entire  absence  of  evidence  that  it  was  the  habit  and  practice 
of  the  defendant  to  receive  special  deposits  and  valuable  property  or 
securities  for  safe-keeping,  or  that  they  had  done  it  for  any  other  per- 
son or  corporation,  except  in  the  case  of  O'Kell,  a  tenant,  occupying  a 
part  of  the  same  building,  as  its  lessee.  It  would  seem  that  he  had  been 
in  the  habit  of  depositing  a  small  trunk,  used  in  his  daily  business,  in  the 
vault  of  the  defendant  for  safe-keeping  over  night.  It  was  not  proved 
that  the  directors  or  any  one  of  them  had  ever  sanctioned  the  receipt  of 
special  deposits  of  any  kind  for  safe-keeping,  or  that  they  had  any 
knowledge  of  the  deposit  of  these  securities,  or  of  any  other  like  deposit. 
If  it  be  assumed  that  the  circular  issued  by  the  officers  of  the  defendant^ 
inviting  the  correspondence  of  other  banks,  was  known  to  or  authorized 
by  the  directors,  it  presented  no  evidence  of  a  consent  to  become  a 
general  bailee  and  depositary  for  their  correspondents.  A  proffer  to  buy 
and  sell  securities  comes  far  short  of  an  undertaking  to  act  as  a  depositary 
of  them,  for  an  indefinite  time,  or  for  any  time  beyond  that  neces« 
sary  to  accomplish  the  precise  agency  assumed.  It  is  one  thing  to 
act  as  an  agent  in  the  purchase  and  sale  of  property,  and  quite  another 
and  a  different  thing  to  receive  it  on  deposit,  and  assume  the  responsi- 
bilities of  a  bailee.  The  case  is  also  barren  of  evidence  that  other  banks 
were  in  the  habit  of  receiving  deposits  of  a  like  character  and  under 
like  circumstances.  There  was  no  attempt  to  prove  a  general  custom  or 
usage  upon  the  subject,  even  if  that  could  have  affected  the  liability  of 
the  defendant,  or  been  given  in  evidence  as  tending  to  prove  the  author* 
Ity  of  the  bank  officers  in  the  premises. 

Both  the  plaintiff  and  the  defendant  were  banking  corporations  inoor* 
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porated  pursuant  to  the  act  of  Congress  entitled  "  An  act  to  provide  » 
national  currency,  secured  by  a  pledge  of  United  States  bonds,  and  to 
provide  for  the  circulation  and  redemption  thereof,"  approved  June  3, 
1864,  known  as  the  "  National  Currency  Act,"  and  the  officers  and  agents 
of  each  must  be  assumed  to  be  familiar  with  the  powers  of  the  other,  and 
the  general  powers  and  duties  of  its  officers.  The  governing  body  of 
national  banks  is  the  board  of  directors,  authorized  by  section  9  of  the 
act,  and  such  board  has  the  management  and  control  of  the  affairs  of  the 
corporation,  and  may  do  and  transact  any  and  all  business  within  the 
limits  of  the  powers  conferred  by  the  act  of  Congress.  To  the  extent 
of  the  powers  given  by  the  act  the  directors  may  bind  the  corporation, 
and  the  shareholders,  who  are  the  constituent  body  ;  and  the  share- 
holders are,  by  section  12,  made  personally  responsible  ^' for  all  contracts, 
debts  and  engagements  "  of  the  association,  to  the  extent  of  the  amount 
of  their  stock  therein,  in  addition  to  the  amount  invested  in  such  shares. 
This  responsibility  is  necessarily  limited  to  such  contracts,  debts  and 
engagements  as  may  lawfully  be  made  or  incurred  in  the  exercise  of  the 
corporate  powers  as  limited  and  prescribed  by  the  act  of  Congress.  The 
managing  officers  of  corporations  formed  under  the  act,  those  who  trans- 
act the  current  business  of  the  association,  are  appointed  by  the  corpora- 
tion, which  has  power  to  appoint  them  and  define  their  duties.  They 
are  a  president,  vice-president,  and  a  cashier,  and  such  other  officers  as 
may  be  found  necessary,  but  by  whatever  name  known  they  only  possess 
such  powers  as  are  delegated  by  the  governing  body,  or  the  corporation, 
either  in  terms  or  by  implication.  Act,  supra,  §  8.  There  is  no  evi- 
dence that  the  powers  and  duties  of  the  managing  officers  of  the  defend- 
ant were  specifically  defined  by  any  act  or  resolution  of  the  corporation  or 
the  board  of  directors.  It  must  be  assumed,  therefore,  and  the  public  and 
those  dealing  or  having  business  transactions  with  the  bank  had  the  right 
to  assume ,  that  they  had  and  exercised  the  powers  and  performed  the 
duties  usually  devolved  upon  and  performed  by  persons  occupying  the 
same  position  in  other  banks,  and  such  as  they  were  in  the  habit  of  per- 
forming in  the  transaction  of  the  current  and  ordinary  business  of  the 
bank,  and  within  this  limit  the  corporation  would  be  bound  by  their  acts 
in  the  absence  of  proof  that  their  powers  were  limited  or  restricted,  and 
that  such  restriction  and  limitation  was  known  to  the  person  dealing  with 
them.  Story  on  Agency,  §  114,  and  cases  cited  in  notes.  Whatever 
may  be  the  extraordinary  or  incidental  powers  of  the  corporation  under 
'ts  charter,  power  to  bind  the  corporation  can  only  be  presumed  to  exist 
in  its  executive  agents  and  officers  within  the  scope  of  its  ordinary  busi* 
ness  and  their  ordinary  duties.  Life  and  Fire  Ins,  Co.  v.  Mech,  Fire  Ins 
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Co.,  7  Wend.   31 ;   Minor  v.  Mech,  Bank  of  Alexandria,  1  PeU  46 
J^  y.  Thomptcn,  1  Seld.  320 ;  Leggett  v.  N,  T.  Afanf,  Co.,  Sandf .  Ch- 
541. 

The  powers  of  the  corporation  defendant  are  banking  powers  only, 
with  sneh  incidental  powers  as  may  be  necessary  to  carry  on  the  business 
of  banking,  with  the  privilege  of  buying  and  selling  exchange,  coin  and 
bollion.  This  does  not  necessarily  include  the  business  of  a  safe  de- 
posit company,  or  business  of  receiving  for  safe-keeping,  and  storing  for 
liire,  or  without  compensation,  jewelry  and  valuables,  or  property  of  any 
kind.  If  the  power  exists  in*  the  corporation  as  a  part  of  its  franchise, it 
is  only  as  an  incident  of  its  principal  business.  The  duties  of  the  execu- 
tive officer  of  a  banking  corporation,  who  is  ordinarily  the  cashier,  are 
very  well  understood,  and  while  those  of  the  president  are  not  so  well 
defined,  he  is  but  the  executive  agent  of  the  board  of  directors,  to  per- 
form such  duties  as  may  be  devolved  upon  him,  and  is  not  the  corpora- 
tion, and  cannot  take  the  place  of  the  governing  board,  and  make  contracts 
or  incur  liabUities  outside  of  the  ordinary  business  of  the  bank,  without 
special  authority.  The  corporations  formed  under  the  CuVrency  Act  are 
banks  of  deposit  as  well  as  circulation.  They  are  authorized  to  issue 
their  own  notes  for  circulation,  and  to  receive  from  others  their  money 
and  circulate  it.  Money  so  received  from  others  is  termed  a  deposit, 
although  it  has  none  of  the  qualifications  of  a  bailment.  There  is  no 
trust  or  promise  to  re-deliver  the  same  money.  By  the  deposit  the  money 
becomes  the  property  of  the  bank,  and  the  relation  of  debtor  and  creditor 
is  created  between  the  depositor  and  the  bank.  Commercial  Bank  of 
Albany  v.  Hughes,  17  "Wend.  M\  Marine  Bank  v.  Ftdton  Bank,  2  Wall. 
252.  This  is  the  character  of  the  deposit  which,  by  the  Currency  Act, 
the  defendant  was  expressly  authorized  to  receive,  and  in  receiving  such 
a  deposit  the  cashier  would  be  acting  within  the  scope  of  his  authority, 
and  the  bank,  by  his  act,  would  become  a  debtor  to  the  depositor. 

The  principal  attributes  of  a  bank  are,  the  right  to  issue  circulating 
notes,  discount  commercial  paper,  and  receive  deposits  of  money.  Per 
Spencer,  J.,  15  Johns.  390 :  N,  Y,  Firemen's  Ifis.  Co.  v.  Efy,  2  Cow. 
678,710. 

The  act  of  Congress  under  which  the  plaintiff  and  defendant  became 
incorporated  makes  them  banking  corporations,  and  confers  upon  them 
banking  powers,  and  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking,  by  discounting  and  negotiating  prom- 
issory notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt ;  by 
receiving  deposits ;  by  buying  and  selling  exchange,  coin  and  bullion ; 
by  loaning  money  on  personal  security  ;  by  obtaining,  issuing,  and  circu- 
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lating  notes,  according  to  the  provisions  of  the  act.  The  statutory 
powers  and  franchise  are.  entirely  coincident  with  the  attributes  of  bank- 
ing corporations  as  defined  by  the  law-merchant.  The  national  banking 
associations  are  required,  by  law,  to  have  on  hand,  at  all  times,  lawful 
money  to  a  prescribed  amount  as  a  reserve  fund ;  and  are  permitted  to 
"  keep  one-half  of  the  lawful  money  reserve  in  cash  deposits  "  in  the  city 
of  New  York,  but  the  bonds  in  controversy  were  not,  and  could  not  have 
been,  deposited  with  or  received  by  the  defendant  under  this  provision  of 
law.     Act,  supra,  §§31,  32. 

The  deposit  of  these  bonds  cannot  be  distinguished  from  a  deposit  of 
jewelry  or  plate,  or  other  valuable  property,  and  was  a  special  transao- 
rion,  not  within  the  ordinary  course  and  business  of  banking,  or  necessa- 
rily incident  to  it.  If  authorized,  it  added  greatly  to  the  risk  of  loss  to 
the  shareholders,  without  adding  to  their  gains.  It  was  a  holding  out  of 
greater  inducements  to  burglars  and  robbers  from  without,  and  might 
prove  of  greater  temptation  to  dishonesty,  on  the  part  of  clerks  and  em- 
ployees, within  the  bank.  As  a  business,  it  could  not  have  been  under- 
taken at  the  risk  and  responsibility  of  the  corporation  by  the  executive- 
officers,  or  without  the  special  authority  of  the  board  of  directors,  and  a 
single  transaction  was  without  the  general  scope  of  the  powers  and  duties 
of  the  executive  officers  of  the  institution. 

Giblin  v.  McMuIlen,  L.  R.,  2  P.  C.  Cases,  327,  was  an  appeal  from 
the  Supreme  Court  of  Victoria.  The  defendant  represented  the  Union 
Bank  of  Australia,  and  no  question  was  made  as  to  the  authority  of  the 
manager  of  the  bank  to  receive  the  special  deposit ;  and  it  is  expressly 
said  that  the  railway  debentures,  which  were  stolen  by  the  cashier,  were 
placed  in  the  defendant's  care  by  a  customer,  in  the  ordinary  course  of 
their  business  as  bankers.  The  case  turned  upon  the  liability  of  the 
bailee  for  a  theft  by  the  officers  of  the  bank,  and  the  court,  following 
Foster  v.  Essex  Bank,  17  Mass.  479,  held  the  defendant  not  liable. 
Foster  v.  Essex  Bank  was  a  special  deposit  of  coin,  and  the  bank  was 
held  to  be  the  depositary,  rather  than  the  cashier  or  other  officers,  al- 
though not  held  liable  in  the  action,  on  the  ground  of  a  general  recogni- 
tion and  authorization  of  the  practice  by  the  directors  ;  and  Parker,  C. 
J.,  places  the  responsibility  of  the  defendant  solely  on  that  ground  ;  and 
applying  the  principles  of  master  and  servant,  and  deducing  the  relation 
of  bailor  and  bailee,  says  :  **  Not  so,  if  the  servant  secretly,  and  without 
the  knowledge,  express  or  implied,  of  the  master,  he  not  having  author- 
ized or  submitted  to  the  practice,  receives  the  goods  for  such  purpose,  for 
no  man  can  be  made  the  bailee  of  another's  property,  without  his  con- 
sent ;  and  there  must  be  a  contract,  express  or  implied,  to  induce  a  liabil« 
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!ty.      The  knowledge  and  permission,  expressly  found  or  legally  to  l>e 
presumed  in  this  case,  establishes  a  contract  bi'tween  the  parties." 

Scott  V.  National  Bank  of  Chester,  72  Penn.   St.  471,  followed  the 
case  last  cited,  in  principle.     A  case  very  analogous  to,  if  not  lii  all   re 
spects  like  this  in  principle,  was,  Lloyd  v.  West  Branch  Bank,  15  Penn 
St,  172,  and  it  was  adjudged  that  the  cashier  had  no  authority  to  .re- 
ceive, as  a  special  deposit,  a  sealed  package  of  small  notes,  issued  by  a 
corporation,  without  authority  of  law,  and  that  if  so  received,  without 
the  permission  of  the  directors,  or  their  knowledge  of  any  usage  or  prnr- 
lice  to  receive  such  packages  on  deposit,  the  law  would  not  imply  a  con- 
tnirt  on  the  part  of  the  corporation  with  the  depositor  for  the  safe-keep- 
ing of  the  package.     Coulter,  J.,  says,  that  "  it  was  never  designed  by 
I  he  provisions  of  the  statute  that  the  bank  should  be  converted  into  a  kind 
of  pawnbroker  shop.'*     The  case  turned  upon  the  point  as  expressed  by 
the  court,  that  there  was  "  no  evidence  that  the  bank  made  any  contract 
with  Oliver  (the  depositor),  express  or  implied."     The  whole  tenor  of 
authority  is  in  favor  of  holding  corporations  for  the  acts  of  their  officers, 
especially  executive  officers  and  general  agents  within  the  general  scope 
and  apparent  sphere  of  their  duties,  and  not  holding  them  for  acts  done 
without  special  authority  in  cases  without  such  general  scope  and  sphere 
of  duty.     The  cases  are  all  reconcilable  and  sustainable  on  this  princi 
pie  and  no  other.     Courts  and  judges  have  spoken  cautiously  on  the  sub- 
ject, but  the  language  has  been  uniform,  limiting  the  responsibility  of 
corporations  for  the  acts  of  their  officers  and  agents,  in  the  absence  of  an 
express  authority  to  do  the  particular  act,  to  those  performed  in  the  dis 
charge  of  their  ordinary  duties  in    the   usual   course  of   business,  and 
within  the  sphere   and  scope    of  such  duties.     Such   are  presumed  to 
be  by  authority  of  and  within   the   knowledge   of  the   directors ;    and 
within  the  rule  are  included  such  acts  as  are  shown  to  have  been  per- 
formed with  the  knowledge  and  implied  consent  of  the  directors,  although 
out  of  the  line  of  ordinary  duty  and  usual   course  of  business.     The 
duties  of  the  cashier  are  well  understood,  and  as  recognized  judicially 
are  restricted  to  the  care  and  management  of  the  property  and  fiscal 
concerns  of  the  bank,  and  the  conduct  of  its  business  as  a  bank,  in  the 
usual    and   ordinary   way.     8tory  on   Agency,  §§   114,    115;    Badger 
T.  Bank  of  Cumberland,  26  Me.  428;  Merchants^  Bank  v.  State  Bank^ 
10   Wall.    604;    Bank  of   Genesee  v.    Patchin   Bank,    3    Kern.    309. 
The    president  and  cashier  of  a  bank  cannot  assign  the  choses  in  ac- 
tion of  the  corporation  to  its  creditors  as  a  security  for  the  payment  of 
a  precedent  debt,  without  authority  from  the  board  of  directors.     They 
can  do  no  act  outside  of  their  ordinary  duties  in  the  conduct  and  man 
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agement  of  the  banking  business,  unless  by  authority,  either  express  or 
implied  from  the  fact  that  they  have  been  permitted  to  do  the  like  actg 
without  objection.  Hoyi  v.  Tkompsan,  1  Seld.  320.  Judge  Wayne,  in 
United  States  v.  Oity  Bank  of  Columbus^  21  How.  (U.  S.)  356,  toys : 
^*  The  court  defines  the  cashier  of  the  bank  to  be  an  executive  officer  by 
whom  its  debts  are  received  and  paid,  and  its  securities  taken  and  trans- 
ferred, and  that  his  acts,  to  be  binding  upon  a  bank,  must  be  done  within 
the  ordinary  course  of  his  duties.  His  ordinary  duties  are  to  keep  all 
the  funds  of  the  bank,  its  notes,  bills  and  other  choses  in  action,  to  be 
used  from  time  to  time  for  the  ordinary  and  extraordinary  exigencies 
of  the  bank.  He  usually  receives,  directly  or  through  the  subordinate 
officers  of  the  bank,  all  the  money  and  notes  of  the  bank,  delivers 
up  all  discounted  notes  and  other  securities  when  they  have  been 
paid,  draws  checks  to  withdraw  the  funds  of  the  bank  when  they  have 
been  deposited,  and,  as  the  executive  officer  of  liie  bank,  transacts  most 
of  the  business."  After  this  summary  of  the  duties  and  powers  of  the 
cashier,  the  same  judge  says  that  he  may  not  make  any  contract  involv- 
ing the  payment  of  money  not  loaned  in  the  usual  or  customary  way,  or 
purchase  or  sell  property,  or  create  an  agency  of  any  kind  for  the  bank 
unless  expressly  authorized  by  those  to  whom  has  been  confided  the  power 
to  manage  the  business  of  the  bank,  both  ordinary  and  extraordinary 
Judge  Stort  limits  the  authority  of  bank  officers,  to  bind  the  corpoi-ation 
to  acts  and  contracts  within  the  ordinary  sphere  of  their  duties,  and  the 
scope  of  the  ordinary  business.  Minor  v.  Mech,  Bank  of  AUxandrioy  1 
Pet.  46,  70 ;  Fleckner  v.  Bank  of  United  States,  8  Wheat.  338  ;  see 
also,  FuUon  Bank  v.  New  York  and  Sharon  Canal  Co.^  4  Paige,  127. 
The  doctrine  of  estoppel  may  give  effect  to  the  acts  of  the  officers  of  a 
corporation  as  against  the  corporation,  as  in  other  cases  of  principal  and 
agent.  Farmers  and  Mechanics'  Bank  v.  Butchers  and  Drovers*  BmJc 
16  N.  Y.  125.     But  there  is  no  question  of  estoppel  in  this  case. 

A  class  of  cases  were  cited  by  the  learned  counsel  for  the  plaintiff 
which  do  not  very  directly  bear  upon  the  question  under  consideration. 
They  are  those  in  which  a  statutory  power  has  been  conferred  and  has 
been  executed,  apparently  within  the  terms  and  in  the  manner  and  by 
the  agents  prescribed  by  statute,  and  a  presumption  has  been  allowed  in 
favor  of  the  validity  of  the  execution  of  the  power  in  favor  of  those  who 
have  in  good  faith  acted  upon  the  apparent  compliance  with  the  statute 
and  the  terms  of  the  grant.  The  Ciises  are  circumstantially  different, 
but  all  may  be  brought  within  one  general  principle,  and  they  do  not  con- 
flict with  the  views  before  advanced.  Commissioners  of  Knox  County 
V.  Aspinwall,  21  How.  539  ;  Royal  British  Bank  v.  Turqxutndy  5  E.  4i 
B.  248 ;  S.  C,  6  id.  327  ;  Society  for  Savings  y.  City  of  New  London^ 
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29  Conn.  174;  Commonwealth  v.  Pittshurgh,  34  Penn.  St.  496; 
fartners*  L,  and  T,  Co.  v.  Curtis^  3  Seld.  466,  are  among  the  cases 
cited  by  counsel,  and  illustrate  the  principles  governing  all.  They  do  not 
touch  the  principle  upon  which  this  branch  of  the  present  appeal  rests. 

No  ^neral  principle  was  decided  in  Van  Leuven  v.  First  National  Banl 
of  Kingston,  54  N.  Y.  671.  By  a  divided  court  it  was  held  that  the 
contract  in  that  case,  under  the  peculiar  circumstances,  was  the  contract  of 
the  corporation,  and  not  the  individual  contract  of  the  president.  The 
question  now  under  consideration  was  not  considered  by  the  learned  com- 
missioner, and  does  not  appear  to  have  been  made  in  the  action. 

It  was  very  earnestly  and  ably  urged  upon  the  court  by  the  counsel 
for  the  plaintiff  that  the  corporation  was  liable  as  a  wrong-doer  or  tort 
feasor  within  the  principle  of  Philadelphia,  Washington  and  Baltimore 
Railroad  Company  v.  Qmgley,  21  How.  (U.  S.)  202,  and  other  cases 
which  were  cited,  in  which  the  doctrine  was  applied  under  different  cir- 
cumstiinces.  The  difficulty  with  this  argument  is,  that  there  was  no 
wrong  by  the  corporation,  and  could  be  none,  if  there  was  no  contract. 
If  there  was  no  bailment  to  the  corporation  it  neglected  no  duty,  and  was 
guilty  of  no  negligence.  The  whole  duty  of  a  bailee  rests  upon  contract, 
and  if  there  was  no  contract  there  was  no  duty.  Neither  a  corporation  nor 
individual  can  be  called  upon  to  pay  that  which  he  or  it  does  not  owe, 
and  neither  is  responsible  for  want  of  care  or  for  neglect  in  protecting 
property  of  which  he  or  it  has  not  assumed  the  custody,  or  any  relation 
of  duty  or  trust  in  respect  to  it. 

Having  arrived  at  the  conclusion  that  if  the  power  of  the  corporation 
to  assume  the  position  of  bailee,  with  its  responsibilities  and  obligations, 
be  conceded,  there  was  no  evidence  of  the  delegation  of  the  power  to  the 
executive  and  ministerial  officers  of  the  bank,  and  that  for  that  reason 
the  judgment  should  be  reversed  and  a  new  trial  granted,  it  is  unnecessary 
to  consider  the  question  back  of  it  as  to  the  power  of  the  corporation 
itself  in  that  direction.  It  is  a  question  not  free  from  difficulty,  but  can 
be  more  satisfactorily  considered  when  it  becomes  (if  it  shall)  necessary 
to  a  judgment. 

The  public  are  interested  in  restraining  corporations  to  the  enjoyment 
of  the  precise  franchise  granted,  and  the  exercise  of  the  powers  expressly 
conferred,  and  the  incidental  powers  essential  to  the  express  power. 
Shareholders  are  also  interested  in  keeping  their  trustees,  the  governing 
boards,  within  the  limits  of  the  delegated  power  with  which  they  are 
clothed.  It  is  axiomatic  that  a  corporation  can  make  no  contracts  and  do 
no  acts  except  such  as  are  authorized  by  its  charter,  either  expressly  or 
as  incidental  to  its  existence.  Corporations  necessarily  depend,  both  for 
their  powers  and  the  mode  of  exercising  thom.  npon  the  construction  of 
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the  statute  which  gives  them  life  and  being.  Whether  the  receipt  of 
goods  and  securities  on  deposit  for  safe-keeping  is  within  the  powers, 
express  or  implied,  of  national  banks,  will  not  be  considered.  The  case 
has  been  considered  as  one  of  gratuitous  bailment,  as  that  was  the  theory 
u})oa  which  it  was  tried.  If  any  other  relation  existed  between  the  par- 
lies in  respect  to  the  bonds  than  that  of  bailor  and  bailee  without  com- 
pfusation,  or  any  other  obligation  or  liability  rested  upon  the  defendant 
•tht'r  thjin  that  which  would  result  from  such  relation,  it  must  be  devel- 
npcii  on  another  trial. 

Since  writing  the  above  the  case  of  Wihy  v.  First  National  Bank  of 
nrattlehoro^  recently  decided  by  the  Supreme  Court  of  Vermont  (see 
fntt(\  p.  1 22)  has  come  to  my  notice.  That  learned  court  held  that  the  cashier 
oi  a  national  bank  has  no  power  to  receive  special  deposits  in  behalf  of 
the  bank  for  the  accommodation  of  the  depositor,  or  to  bind  the  bank  to 
;my  liability  on  any  express  contract  accompanying,  or  any  implied  con- 
tract arising  out  of  such  taking,  and  the  judgment  is  sustained  by  a  well 
considered  opinion  of  Judge  Wheeler.     In  his  views  I  fully  concur. 

Several  exceptions  were  taken  at  the  trial  to  the  admission  and  ex- 
clusion of  evidence,  some  of  which  we  think  were  well  taken.  The 
defendant  was  a  gratuitous  bailee,  that  is,  a  depositary  without  compen- 
sation for  the  benefit  of  the  bailor,  and  was,  therefore,  only  liable  for 
uross  negligence,  which  is  defined  in  various  ways.  The  term  itself  has 
')tHii  quarreled  with,  but  it  still  has  a  place  in  the  law,  and  must  have, 
so  long  as  the  measure  of  liability  implied  by  the  term  is  recognized,  and 
until  some  better  term  can  be  invented  to  give  expression  to  it.  It  is  in- 
capable of  precise  definition,  and  its  application  and  use  may  lead,  in 
some  cases,  to  results  unsatisfactory  ;  but  that  comes  as  directly  from  the 
nature  and  extent  of  the  duty  in  the  particular  case,  as  from  the  phrase 
by  which  a  breach  of  the  duty  is  expressed.  I  cannot  but  think  that,  in 
this  case,  the  defendant  was  held  to  a  higher  standard  of  obligation  than 
the  circumstances  warranted,  but  the  question  is  not  before  us.  What 
constitutes  gross  negligence,  that  is,  such  want  of  care  as  would  charge 
a  irratuitous  bailee  for  loss,  must  depend  very  much  upon  the  circumstances 
fo  which  the  term  is  to  be  applied.  It  has  been  defined  to  be  the  want 
>}  that  ordinary  diligence  and  care  which  a  usually  prudent  man  takes  of 
his  own  property  of  the  like  description.  Giblin  v.  McMuUen^  supra. 
This  definition  is  given  by  a  reference  to  the  degree  of  care,  rather  than 
the  degree  of  negligence,  which  may  be  the  easier  and  more  intelligible 
mode  of  defining  the  extent  of  the  obligation,  and  the  measure  of  duty 
assumed.  Ordinary  care,  as  well  as  gross  negligence,  the  one  being  in 
contrast  with  the  other,  must  be  graded  by  the  nature  and  value  o*  the 
property  and  the  risks  to  which  it  is  exposed.     A  depositor  of  goods  or 
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securities  for  safe-keeping  with  a  gratuitous  bailee  can  only  claim  that 
diligence  which  a  person  of  common  sense,  not  a  specialist  or  expert  in 
a  particular  department,  should  exercise  in  such  department.  Wharton 
on  Negligemce,  §  470.  The  bank,  as  depositary,  taking  no  pay  and  taking 
no  risks,  was  not  bound  to  resort  to  any  special  or  extraordinary  measures 
to  protect  the  property  of  the  depositor,  and  the  negligence  for  which  it 
could  be  charged,  or  which  was  the  proper  subject  of  evidence  upon  tlie 
trial,  was  only  that  which  was  connected  with,  and  directly  contributed  to 
the  loss.  Independent  acts  of  negligence,  disconnected  with  the  loss,  were 
not  properly  admissible  in  evidence.  Scott  v.  National  Bank  of  Chester 
Valley,  stipra. 

The  defendant  was  not  chargeable  with  negligence  or  want  of  care  for 
not  acting  upon  facts  or  circumstances  not  coming  to  the  knowledge  of  its 
directors  or  officers.  Facts  not  brought  home* to  them,  tending  to  show 
that  the  property  was  exposed  to  loss  from  some  unusual  cause,  to  some 
peril  growing  out  of  peculiar  circumstances,  were  not  admissible  in  evi- 
dence against  the  defendant.  The  bailee  was  only  called  upon  to  take 
such  care  as  became  necessary  to  protect  it  against  risks  known  to  it,  or 
of  which  it  had  notice.  There  was  great  latitude  in  the  evidence  on  the 
part  of  the  plaintiffs,  and  some  of  it  was  quite  dramatic  in  its  character ; 
the  purpose  and  end  was  to  show  that  the  place  of  deposit  was  peculiarl , 
and  extraordinarily  exposed  to  perils  from  robbers  at  that  time,  calling  foi 
more  than  the  usual  cautions  from  the  bailee.  This  was  competent,  sc 
fai  as  facts  and  circumstances  proved  to  exist  were  communicated  to  the 
officers  of  the  bank,  but  no  farther.  Without  stopping  to  incjuire  whether 
all  the  evidence  of  this  character  was  competent,  or  whether  all  the  facts, 
which,  if  known,  might  have  alarmed  the  officers  of  the  bank,  and  stined 
them  up  to  greater  diligence,  were  made  known  to  them,  I  will  refer  to 
a  8  iigle  exception  which  is  fatal  to  the  recovery.  The  plaintiff  was 
permitted  to  prove  a  conversation  between  one  Holley  and  the  president 
of  the  bank,  immediately  after  the  robbery,  in  whicli  the  president,  Mr. 
Martin,  was  made  to  say,  "  For  God's  sake  and  mine,  n(;ver  make  nujn- 
tion  of  any  conversation  that  has  ever  passed  between  you  and  nie,  in 
relation  to  the  robbery  of  this  bank."  Holley  had  testified  to  several 
l)rior  conversations,  in  which  he  claimed  to  have  made  known  to  the 
president  some  attempt  by  burglars  to  enter  the  bank  building,  an<i  of 
indications  of  an  intended  robbery,  and  urged  upon  him  the  necessity  of 
greater  precautions.  The  admission  of  the  evidence  which  formed  the 
subject  of  the  exceptions  is  sought  to  be  justified  as  the  act  of  the  defeu<l- 
ant,  by  its  authorized  agent,  to  suppress  testimony,  to  conceal  and  covei 
up  evidence.  The  statement  or  request,  if  made  by  Mr.  Martin,  was 
only  material  as  an  iniplied  admission  of  culpable  negligence  on  his  part 
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that  which  would  subject  him  to  censure,  and,  perhaps,  loss  of  place ; 
and  if  this  deposit  was  in  his  mind,  possibly  charge  the  bank  with  its 
value.  That  it  was  in  the  mind  of  Martin,  or  that  he  intended  to  sup- 
press, or  foresaw  the  necessity  of  suppressing  evidence  in  any  action  in  a 
court  of  justice,  there  is  not  the  least  evidence.  The  request  was  made, 
doubtless,  if  made  at  all,  to  save  himself  and  his  acts  from  criticism,  and 
for  no  other  purpose ;  and  it  was  only  important  as  an  admission,  by 
impli'^Ation,  of  neglect  in  protecting  the  bank  against  the  robbery.  If 
made  for  the  purpose  suggested,  it  was  not  an  act  by  the  corporation.  He 
did  not,  in  that  conversation,  although  he  may  have  supposed  he  was 
acting  in  the  interest  of  the  bank,  represent  it.  He  had  no  authority  to 
speak  or  act  for  it,  and  it  could  not  be  affected  by  its  acts  and  declara- 
tions made  after  the  transaction,  and  when  not  acting  within  the  limit 
of  his  authority,  or  in  resf>ect  to  a  business  over  which  he  had  authority 
to  act  for  the  bank.  He  had  no  incidental  authority  to  make  any 
declarations,  binding  upon  the  bank,  in  matters  not  within  the  scope  of 
his  ordinary  duties.  Story  on  Agency,  §  115.  An  authority  to  speak 
and  act  for  the  corporation,  in  respect  to  litigations  not  pending  or  even 
anticipated,  cannot  be  presumed.  As  a  mere  declaration  or  admission, 
tending  to  prove  the  fact  in  issue,  it  was  not  admissible,  and  should  have 
been  excluded.  There  is  no  principle  upon  which  its  admission  can  be 
sustained,  and  it  should  have  been  excluded.  Luby  v.  Hudson  Riv.  R, 
R,  Go,,  17  N.  Y.  131 ;  HamiUon  v.  N.  T.  G,  R.  R.  Go.,  54  id.  334; 
Packet  Boat  Go.  v.  Glough,  MS.  opinion  of  Judge  Strong,  U,  S.  Sup. 
Ct.,  Oct.  7,  1874. 

The  declarations  of  agents  are  only  admissible  when  made  as  part  of 
the  res  gesta,  or  in  the  performance  of  the  duties  of  their  agency. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Rapallo  and  Andrews,  JJ.,  concur;  all  the  other  judges  concur  in 
result. 

Judgment  reversed. 

NoTR.— See  WUq/  v.  First  National  Banky  ante,  p.  122. 

In  The  First  National  Bank  v.  Orahafn,  2J)  P.  F.  Smith,  106,  the  Supreme  Conrt  of 
PemiHylvania  decided  that  the  mere  voluntary  act  of  the  cashier  of  a  bank  in  receiving 
securities  or  special  deix>sitR  would  not  subject  the  bank  to  liability  ;  but  ii  tlie  depot^it 
was  known  to  the  directors,  and  tliey  acquiesced  in  its  retention,  a  contract  relation  was 
created  by  which  the  bank  should  be  held  bound,  notwithstanding  the  hank  had  no 
express  power  by  cliarter  to  receive  deposits.  The  above  case  of  Thf  Fiist  yaiional 
Bunk  V.  Ocnm  National  Bank,  and  the  case  of  Wiloy  v.  First  National  Bank,  ante,  p. 
122,  were  di.*»approv«  d  of  so  far  as  they  conflicted  with  such  rule.  The  court  said,  refer- 
ring to  those  amen:  "  If  theque»stion  here  had  grown  out  of  an  act  prohibited  by  law 
the  i)rinciple  of  these  recent  autliorities  would  be  applicable  as  it  was  applied  in  Fowlvr 
V,  Sc  til  Iff.  "22  P.  F.  Smith,  456.  But  the  question  arises  out  of  an  act  which  has  been 
neither  directly  nor  impliedly  forbidden  by  statute.**  The  action  was  for  the  recovery 
of  the  value  of  United  States  bonds  defKjsited  with  the  defendant  for  safe-keeping. 

The  above  decision  of  the  Court  of  Appejils  of  New  York,  and  that  of  the  Supreme 
Court  of  Vermont,  were  cited  with  approval  by  the  Court  of  Appeals  of  Maryland  in 
The  Third  National  Bank  v.  Boyd  (not  yet  rei)orted),  but  the  question  was  not  involved. 

Rep. 
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Fbazer  v.  McCloskbt,  appellant 

(60  N.  T.  337.) 

Slander  —  repetition  after  adixm, 

Ib  an  action  for  slander^  evidence  of  a  repetition  of  the  slander  charged,  or  of  the  tpeak^ 
ing  of  other  elanderons  words,  after  the  commencement  of  the  action,  is  not  admis 
Bible  to  show  malice  and  enhance  the  damages. 

ACTION  of  slander.  The  words  charged  and  proved  to  have  been 
spoken  by  the  defendant  were  in  substance  that  plaintiff  had  stolen 
defendant's  hay.  Upon  the  trial  plaintiff  was  also  allowed,  under  objec- 
tfon,  to  prove  that  defendant  had  since  the  commencement  of  the  action 
charged  plaintiff  with  being  a  thief.  Thi^  evidence  was  received  for  the 
purpose  of  showing  malice. 

The  plaintiff  had  a  verdict,  and  the  judgment  entered  thereon  was  af« 
firmed  at  General  Term,  and  defendant  appealed. 

haac  Motty  for  appellant. 

3rown  4r  Sheldon,  for  respondent. 

Rapallo,  J.  We  think  that  the  court  below  erred  in  admitting  evi- 
dence of  slanderous  words  uttered  by  the  defendant  after  the  commence- 
ment of  this  action.  It  was  claimed  that  this  evidence  was  admissible 
for  the  purpose  of  showing  malice  and  enhancing  the  damages  for  the 
speaking  of  the  words  charged  in  the  complaint.  It  has  been  decided 
that  a  repetition  of  the  words  charged  in  the  complaint,  or  the  speaking 
of  them  at  times  other  than  those  laid  in  the  complaint,  may  be  shown ; 
but  in  all  these  cases,  the  occasions  on  which  the  slander  was  uttered 
were  before  the  commencement  of  the  action.  In  JRoot  v.  Lowndes,  6 
Hill,  518,  519,  th/B  admissibility  of  the  evidence  was  placed,  by  Bronson, 
J.,  upon  the  ground  that  the  judgment  would  be  a  bar  to  another  action. 
In  THtus  V.  Sumner,  44  N.  Y.  266,  evidence  was  admitted  that  the 
same  slanderous  charge  was  made  by  the  defendant  at  times  prior  to 
those  laid  in  the  complaint ;  but  the  ruling  was  sustained  by  the  Com- 
mission of  Appeals  solely  on  the  ground  that  at  the  time  of  the  trial  an 
action  for  such  prior  slander  was  barred  by  the  Statute  of  Limitations. 
The  same  decision  was  made,  and  for  the  same  reason,  in  Inman  v.  Fost^^ 
S  Wend.  602.  The  plaintiff  should  never  be  permitted  to  give  in  evi* 
dence  words  which  might  be  the  subject  of  another  action.  6  Hill,  518> 
tuprtZyper  Bronson,  J. ;  De  Fries  v.  Davit,  7  C.  &  P.  112,  per  Tindal> 
Ch.  J.  The  reason  is  obvious  —  the  defendant  might  be  compelled  to 
Vol.  XIX.— 26 
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pay  damages  twice  for  the  same  injury.  In  the  present  case,  the  word» 
allowed  to  be  proven,  being  actionable  per  se,  and  having  been  apokeo 
aftei  the  commencement  of  the  action,  a  second  action  would  have  been 
clearly  maintainable  for  them.  They  were  spoken  in  September,  1871, 
and  the  trial  was  in  September,  1872.  This  action  was  commenced  in 
February,  1871.  In  Keenholts  v.  Becker,  3  Denio,  346,  it  wa£  expreesly 
adjudicated  that  words  spoken  after  the  commencement  of  the  action 
were  not  admissible  to  aggravate  the  damages ;  and  we  see  no  reason  to 
question  the  correctness  of  that  decision. 

The  words  spoken  in  September,  1871,  were  different  from  those 
charged  in  the  complaint  But  this  objection  does  not  appear  to  have 
been  distinctly  taken  at  the  trial.  The  only  objection  taken  was  that 
they  were  spoken  after  the  commencement  of  the  action.  This  objection, 
however,  we  regard  as  sufficient. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costB 
to  abide  the  event. 

All  concur  ;  Miller  J.,  not  sitting. 

Judgment  reven^ 


Habtnett  v.  Wandell,  appellant. 

(GO  N.  T.  346.) 

WUl  —  c^fpointment  of  executor  ^  delegation  of  authority  to  appoint 

▲  testator  appointed  his  wife  executrix  of  his  will,  and  requested  "  that  such  male  friend 
as  she  may  desire  shall  be  appointed  with  her  as  co-executor."  Heldy  (1)  that  the 
deleji^tion  of  power  to  appoint  the  executor  was  valid  at  common  law;  (2)  that  it  was 
valid  under  a  statute  directing  letters  testamentary  on  wills  to  be  issued  "  to  the  per- 
sons named  therein  as  executors." 

Semble  where  a  testator  delegates  to  an  executor  named  in  the  will  the  power  to  select 
a  co-executor,  such  selection  can  only  be  made  after  the  executor  named  has  duly 
qualified  as  executor. 

APPEAL  from  a  judgment  of  the  General  Term  reversing  an  order 
of  the  surrogate  of  Albany  county,  dismissing  the  petition  of  Hart- 
nett and  others,  creditors  of  Andrew  Alexander,  deceased,  praying  to 
have  the  letters  testamentary  issued  to  Wandell  revoked. 

The  said  Alexander  died  June  18,  1873,  leaving  a  will  wherein  he 
gave  his  property  to  his  wife,  and  concluded  : 

"  I  hereby  nominate  and  appoint  my  said  wife  the  executrix  of  iiii 
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my  will,  hereby  revoking  aM  former  wills  by  me  made,  and  request  that 
such  male  friend  as  she  may  desire  shall  be  appointed  with  her  as  co-ex- 
ecutor/' 

The  will  was  admitted  to  probate,  and  letters  testamentary  issued  to 
the  wife,  June  27th,  1873,  and  to  Hartnett  on  petition  of  the  wife,  March 
2d,  1874. 

&ek  Cawen,  for  appellant.^ 

Robert  H.  Mc  CleUan,  for  respondent. 

Allen,  J.  The  sole  question  presented  upon  this  appeal  is  as  to  the 
right  of  the  appellant,  in  the  absence  of  any  objection  to  his  personal  fit- 
ness and  qualifications,  to  receive  from  the  surrogate  of  Albany  county, 
letters  testamentary  as  a  co-executor  with  Mrs.  Alexander,  of  the  last 
will  and  testament  of  her  husband,  Andrew  Alexander,  deceased. 

The  right  and  power  of  a  testator  to  provide  for  the  due  execution  of 
his  will,  and  the  administration  of  his  estate  by  a  person  not  designated 
by  name  —  that  is  literally  "  named  "  by  him — is  the  important  question. 
Those  who  controvert  the  power  of  a  testator  to  provide  for  the  execu- 
tion of  his  will  by  a  delegation  of  the  power  of  naming  an  executor  to 
another,  or  in  any  way  except  by  a  direct  appointment  of  an  executor, 
rest  their  objections  upon  the  supposed  limited  jurisdiction  of  the  Surro- 
gate's Court,  and  more  especially  upon  the  rules  of  practice  prescribed 
for  that  magistrate  and  the  court  over  which  he  presides,  by  statute.  In 
so  doing,  they  make  the  tribunal,  established  fts  a  means  for  giving  effect 
to  and  carrying  out  the  will,  superior  to  and  the  means  of  defeating  the 
will,  and  merely  because  the  statute  regulating  the  practice  of  the  Surro- 
gate's Court  has  not,  as  it  is  thought,  provided  in  terms  for  precisely  the 
case ;  and  some  of  its  provisions  are  not  applicable  in  all  respects  to  it. 

The  will  before  us  is  very  brief  and  very  direct.  The  testator  directs 
the  payment  of  his  debts  out  of  his  personal  estate ;  gives  and  devises 
the  residue  of  his  property,  real  and  personal,  to  his  wife ;  constitutes 
her  the  executrix  of  his  will,  and  requests  "  that  such  male  friend  as  she 
may  desire  shall  be  appointed  with  her  as  executor."  This  is  the  entire 
will.  It  is  a  model  instrument,  but  it  is  insisted  that  the  last  clause  is 
invalid,  and  incapable  of  execution  under  the  statutes  of  this  State  ;  and 
these  proceedings  were  instituted  to  annul  an  appointment  of  a  co-execu* 
tor,  made  in  pursuance  of  the  request  therein  made. 

The  power  of  a  testator  over  his  estate,  the  care  and  management  as 
well  as  the  ultimate  disposition  and  distribution  of  it,  is  unqualified  and 
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absolute,  save  only  as  restricted  and  limited  by  statute.     The  principal 
limitations  have  respect  to  the  statutes  of  uses  and  trusts,  and  the  law 
againat  perpetuities  and  unauthorized  accumulations.     Within  the  limits 
and  for  the  time  allowed  by  law.  a  testator  may  commit  the  administra- 
tion of  his  estate  and  the  care  of  his  property  to  such  individuals  or  suo 
cession  of  individuals,  selected  by  himself  or  to  be  designated  by  others^ 
as  he  pleases.     As  he  can  dispose  of  the  whole  estate  he  may  dispose 
of  the  naked  custody  and  the  management  of  it  for  a  limited  period ;  and 
the  disposal,  whether  for  a  temporary  purpose  or  otherwise,  may  be, 
except  as  prohibited  by  statute,  absolute  or  provisional,  and  conditional, 
or  as  others  designated  by  him  may  from  time  to  time  direct.  The  clause 
of  the  will  providing  for  a  joint  administration  of  the  estate  by  the  wife 
and  a  male  friend  to  be  selected  by  her  is  not  in  conflict  with  any  law 
operative  upon  or  affecting  the  power  of  one  competent  to  make  a  will. 
A  will  not  inconsistent  with  law  gives  the  law  for  the  custody  and  ad- 
ministration as  well  as  the  ultimate  disposal  of  property.     The  sole  diffi* 
^  culty  suggested,  and  which  by  the  Supreme  Court  was  deemed  insuper- 
.able,  is  that  the  surrogate  cannot,  by  the  strict  letter  of  the  law  deflning 
ihis  powers,  prescribing  his  duties  and  regulating  the  method  of  their  per- 
formance, authenticate  the  powers  of  those  to  whom  the  testator  would 
commit  the  execution  of  the  will.     But  the  authority  of  the  executors  is 
derived  from  the  will  and  not  from  the  letters  testamentary  issued  by  the 
surrogate.    The  latter  are  but  the  authentic  evidences  of  the  power  con- 
ferred by  the  will,  and  are  founded  upon  the  probate  of  that  instrument. 
It  is  true  that  by  the  statutes  of  this  State,  executors  are  not  permitted 
to  exercise  their  powers  except  to  a  very  limited  extent,  until  proof  of 
the  will  and  the  granting  of  letters  testamentary.     2  R.   S.  71,  §   16. 
But  this  does  not  affect  the  character  of  the  office,  or  detract  from  the 
efficacy  of  the  will  as  the  source  of  the  power.     An  executor  derives 
power  from  the  will,  but  an  administrator  owes  his  to  the  appomtment 
of  the  surrogate.     Lovelass  on  Wills,  382  et  seq.      An  executor  can 
derive  his  office  from  a  testamentary  appointment  only.     1  Williams  on 
Executors,  209,  and  note  a.     The  appointment  may  be  either  express 
or  constructive ;  and  it  may  be  an  immediate  designation,  or  an  appoint- 
ment  by  others  by  authority  of  the  will.     Mr.  Williams,  in  his  treatise 
on  the  law  of  Executors,  says  :  "  Although  no  executor  be  expressly 
nominated  in  the  will  by  the  word  *  executor,*  yet  if  by  any  word  or 
circumlocution  the  testator  recommend  or  commit  to  one  or  more  the 
charge  and  office,  or  the  rights  which  appertain  to  an  executor,  it  amounts 
to  as  much  as  the  ordaining  or  constituting  him  or  them  to  be  executors.'^ 
1  Williams  on  Ex.  209.     The  proposition  is  abundantly  sustained  by 
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authority.  The  rule  grows  out  of  the  fundamental  principle  universally 
recognized,  that  effect  shall  be  given  to  the  will  of  a  testator  when  not 
contrary  to  the  rules  of  law,  as  such  will,  and  the  intent  of  the  author  of 
it  can  be  gathered  from  the  whole  instrument.  3  Redfield  on  WUls  (2d 
ed  ),  70;  Carpenter  v.  Cameron^  7  Watts,  51.  Bayeattx  v.  Bayeaux,  8 
Paige,  333,  is  an  example  of  an  appointment  of  an  executrix  by  implica- 
tion, or  according  to  the  tenor.  The  chancellor  adjudged  every  part  of 
the  will  void  for  the  reason  that  it  was  so  inartiRcially  drawn  that  It  was 
impossible  to  ascertain  the  intention  of  the  testator  except  as  to  the  ap- 
pointment of  .an  executor.  The  testator  did  not  in  terms  nominate  his 
wife  as  executrix,  but  by  one  clause  of  the  will  he  appointed  Jones  C. 
Heartt  as  sole  executor,  in  the  event  of  the  death  of  his  wife,  during  the 
minority  of  his  children,  and  from  this  and  other  clauses  the  chancellor 
concluded  that  the  wife  was  by  implication  appointed  executrix,  and  the 
will  to  that  extent  was  established,  and  it  was  adjudged  that  the  wife 
was  entitled  to  letters  testamentary.  The  courts  have  gone  great  lengths 
in  giving  effect  to  wills,  designating  or  authorizing  the  designation  of 
executors.  When  an  executor  has  been  expressly  named  in  the  will, 
another  executor  has  been  admitted  according  to  the  tenor,  to  probate, 
jointly  with  him  who  is  named  in  the  will  as  executor.  Grant  v.  Leslie^ 
8  Phillim.  116;  PoweUv,  Stratford^  cited  id.  118.  When  an  executor 
was  expressly  nominated  for  general  purposes,  another  person  has  been 
held  to  be  executor  according  to  the  tenor  for  limited  purposes.  Lynch 
V.  BeHew,  id.  424.  Executors  may  be  appointed  with  separate  functions, 
or  t.  succeed  each  other  in  the  event  that  those  first  named  shall  die. 
become  incapacitated,  or  unwilling  longer  to  serve,  or  two  persons  mav 
be  appointed  to  act  for  a  definite  period  or  during  the  minority,  or  during 
the  absence  from  the  country  of  one  appointed  executor.  3  Redfield  on 
Wills,  53  ;  Anonymous,  Dyer  4,  a  ;  Carte  v.  Carte^  3  Atk.  174,  180  ;  /V//i- 
berton  v.  Coony^  Cr.  Eliz.  164  ;  In  re  goods  of  Wilmoty  2  Robert,  579  : 
In  re  goods  of  Langford^  L.  R  ,  1  P.  &  D.  458  ;  Brightman  v.  Keighley. 
Cr.  Eliz.  43.  Different  executors  may  be  appointed  for  different  States 
and  countries.  Despard  v.  CkurchiU,  53  N.  Y.  192.  These  and  numerou> 
other  cases  that  might  be  cited  are  only  referred  to  as  showiiig  the  gr^^at 
liberality  which  the  courts  have  exercised  in  committing  the  execution  of 
wills  to  those  indicated  in  any  manner  by  the  will  and  in  accordance 
with  the  intent  of  the  testator,  and  so  as  not  to  disappoint  his  wishes,  re- 
gardless of  technicalities.  The  practice  of  the  courts  has  been  accommo- 
dated to  the  will,  rather  than  the  will  made  to  give  way  to  technical  fcrms 
^rd  modes  of  procedure.  In  England  probate  was  granted  as  executoi 
p    x-^ons  chosen  by  the  legatees  pursuant  to  the  will  of  the  testator 
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directing  them  to  appoint  two  persons  to  execute  his  testamentary  b^ 
(piests.  In  re  Cringan^  1  Hagg.  548.  By  the  ecclesiastical  courts  letters 
testamentary  are  granted  to  persons,  as  executors,  who  are  named  for 
that  purpose  by  those  appointed  in  the  will  with  that  power.  In  re  Ry» 
der,  2  Sw.  &  Tr.  127;  In  re  goods  of  Deickman^  3  Curteis,  123  ;  Jacb 
son  V.  Paulet^^  Rob.  334.  This  practice  "is  not  in  pursuance  of  any 
statute  and  does  not  grow  out  of  the  peculiar  organization  of  those  courts, 
or  the  forms  and  modes  of  procedure  therein,  but  is  exercised  in  the  ad- 
ministration of  the  general  laws  of  the  realm,  and  to  effectuate  the  wills 
of  those  competent  to  dispose  of  their  property  by  will.  The  letters 
testamentary  are  granted  in  such  cases  as  of  legal  right,  and  the  rights 
of  the  claimants  are  adjudged  upon  the  same  principles  as  would  control 
in  the  common  law  or  equity  courts  of  the  realm,  should  the  same  ques- 
tions arise  and  be  presented  for  adjudication  in  those  courts.  The 
validity  of  an  appointment  of  an  executor,  under  a  delegation  of  power, 
has  been  affirmed  by  the  courts  in  Delaware.  By  a  will  made  in  the 
State  of  Delaware,  by  a  citizen  of  that  State,  the  testator,  in  the  event 
of  the  executor  named  by  him  relinquishing  the  trust,  authorized  the 
Orphans'  Court  of  the  city  and  county  of  Philadelphia  to  name  a  suit- 
able person  as  executor.  Upon  the  relinquishment  of  the  trust  by  the 
executor  appointed  by  the  will,  the  Orphans'  Court  of  Philadelphia 
named  a  person  for  the  office ;  and  letters  testamentary  were  issued  to 
the  nominee  by  the  register  of  New  Castle  county.  The  court  held  that 
he  was  the  executor  of  the  will,  and  that  letters  testamentary  were  prop- 
erly issued  to  him,  instead  of  letters  of  administration  with  the  will 
annexed.  That  the  power  delegated  to  the  executrix,  to  nominate  a 
male  friend  to  be  a  co-executor  with  her,  is  not  in  excess  of  the  power 
of  the  testator  over  his  estate,  and  its  administration  after  his  death,  or 
to  provide  a  suitable  agency  for  the  execution  of  his  testamentary 
bequests,  cannot  well  be  controverted.  It  is  not  inhibited  by  any  statute 
of  the  State ;  is  recognized  by  the  common  law  ;  and  is  not  violative  of 
any  principle  of  public  policy. 

It  remains  to  inquire  whether,  by  a  reasonable  interpretation  of  the 
statutes  regulating  the  probate  of  wills  and  the  procedure  in  Surrogates' 
Courts,  the  powers  of  testators  have  been  curtailed,  and  the  jurisdiction 
and  patronage  of  surrogates  enlarged.  The  jurisdiction  of  the  surrogate 
IS  declared  in  general  terms,  and,  so  far  as  need  to  be  referred  to  here, 
ho  has  jurisdiction  to  hold  a  court :  First.  To  take  proof  of  wills  of  real 
and  personal  estate  in  the  cases  prescribed  by  law.  Second.  To  grant 
letters  testamentary  and  of  administration.  2  R.  S.  220,  §  1.  Hu 
jurisdiction  to  take  proof  of  the  will  is  conceded ;  and  the  power  to  grant 
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letters  testamentary  is  general,  and  not  restricted  by  this  section  to  a 
grant  to  any  particular  person  or  persons.  lie  may  grant  them,  unless 
restrained  by  some  other  statute,  to  executors  expressly  named  in  the 
will,  or  according  to  the  tenor,  or  to  any  person  entitled  to  them  by  law, 
and  the  common  law  prevails,  except  as  modified  by  statute.  The  last 
paragraph  of  the  section,  declaring  that  the  powers  conferred  shall  be 
•exercised  in  the  cases,  and  in  the  manner  prescribed  by  the  statutes  of 
the  State,  does  not  limit  or  restrict  the  jurisdiction,  or  qualify  the  general 
terms  of  the  statutes  conferring  the  junsdiction  and  defining  the  powers 
of  the  surrogate.  The  "  cases  '*  in  which  he  has  jurisdiction,  and  the 
circumstances  upon  which  his  jurisdiction  depends  in  taking  the  proof  of 
wills,  are  stated  and  declared  by  Chap.  460  of  the  Laws  of  1837.  4 
Stat,  at  L.  486,  §  1.  The  right  to  grant  letters  testamentary  follows 
the  probate  of  the  will.  There  was  no  defect  in  the  jurisdiction  of  the 
surrogate  of  Albany  county  to  take  proof  of  the  will  of  the  deceased  and 
grant  letters  testamentary  thereon.  It  was  one  of  the  '*  cases  "  in  which 
he  had  jurisdiction.  The  surrogate  must  keep  himself  strictly  within  the 
limits  of  his  jurisdiction  and  the  powers  conferred ;  that  is,  he  must  have 
jurisdiction  of  the  subject-matter  and  of  the  persons.  His  jurisdiction  of 
the  subject-matter  depends  upon  the  facts  ;  and  he  can  only  acquire  juris- 
diction of  persons  in  the  manner  and  by  the  process  prescribed  by  law. 
That  part  of  the  act  which  declares  that  he  shall  exercise  the  powers 
oimferred  in  the  manner  prescribed  by  law  is  not  jurisdictional,  unless  it 
is  restricted  in  its  operation  to  the  manner  of  acquiring  jurisdiction  by 
citation  or  other  process,  or  by  proof  of  the  facts  upon  which  jurisdiction 
depends,  as  the  case  may  be.  As  a  regulation  of  practice,  when  the  sur- 
rogate has  jurisdiction,  it  is  modal,  and  does  not  affect  the  powers  of  the 
magistrate.  A  substantial  compliance  with  the  statutes  would  satisfy 
the  act ;  and  the  statutes  regulating  the  mode  of  procedure,  like  all  rules 
of  practice,  should  be  liberally  construed  in  furtherance  of  justice,  and  to 
give  effect  to  the  legal  intent  of  testators.  Neither  a  literal  or  technical 
construction,  inconsistent  with  the  general  purpose  of  the  law,  or  well- 
established  principles,  affecting  the  administration  of  estates  and  the  op- 
eration and  execution  of  wills,  should  be  given  to  the  statutes  only 
affecting  the  mode  of  procedure  in  the  Surrogate's  Court.  Stress  is 
laid  upon  the  statute  regulating  the  granting  of  letters  testamentary,  and 
which  enacts  that  the  surrogate  who  takes  the  proof  of  a  will  of  personal 
estate,  shall  issue  letters  testamentary  thereon  "to  the  persons  named 
therein  as  executors,"  who  are  competent  by  law  to  serve  as  such,  and 
who  shall  appear  and  qualify.  2  R.  S.  69,  §  1.  A  strict  reading  oi 
the  statute  would  restrict  the  issuing  of  letters  to  those  literally  "  named,' 
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that  is,  designated  by  name  as  execators,  to  the  exclusion  of  those  who 
are  described  by  their  title  of  office^  or  in  any  other  way  by  which  they 
would  be  known,  as  well  as  those  not  named  as  executors,  but  who  were 
Buch  by  implication,  or  according  to  the  tenor.  To  come  within  the 
Ftatute,  literally  interpreted,  the  person  must  not  only  be  '*  named,"  bat 
he  must  be  named  ^'  as  executor.''  But  this  is  inconsistent  with  Bayeaux 
V.  Bayeaux,  supra.  If  any  latitude  is  allowed  in  the  interpretation  of 
this  statute,  it  should  be  read  as  authorizing  the  granting  of  letters  testa- 
mentary to  every  person  whose  appointment  or  nomination  as  executor 
is  testamentary  in  its  character,  as  that  term  has  been  heretofore  used 
and  applied,  and  as  it  is  used  at  common  law.  This  would  include  all 
deriving  their  power  under  the  will,  whether  mediately  or  immediately. 
There  is  no  reason  for  excluding  those  appointed  under  authority  derived 
from  the  will,  and  admitting  those  not  in  terms  nominated  as  executors, 
but  whose  nomination  may  be  implied  as  within  the  intent  of  the  testator, 
as  gathered  from  the  will.  Within  a  liberal  and  reasonable  interpretation, 
and  to  give  effect  to  the  intention  of  the  testator,  the  statute  may  be  re- 
garded as  including  within  the  convenient  and  generic  term  '^  named  as 
executor,"  every  one  who  can  trace  his  authority  to  the  will  as  its  source. 
It  is  not  to  be  inferred  that  the  legislature  intended  by  the  phraseology 
of  this  section  to  effect  a  radical  change  in  the  law  as  to  the  persons  en- 
titled to  letters  testamentary  as  executors.  No  such  design  is  indicated 
in  the  statute  itself,  or  in  the  report  of  the  revisers  by  whom  it  was  re- 
ported. On  the  contrary,  the  section  was  reported  to  the  legislature  as 
but  embodying  in  terms  what  was  implied  by  the  law  then  in  force,  which 
merely  authorized  the  surrogate,  after  the  probate  of  a  will,  "  to  grant 
letters  testamentary  thereon."  1  R.  L.  445,  §  3.  We  should  expect  to 
find  more  explicit  language  and  some  reference  to  it  in  the  report  of  the 
revisers,  if  so  great  a  change  in  the  law  affecting  wills,  and  the  power  of 
testators,  as  is  claimed  to  have  been  effected,  had  been  contemplated  by 
the  framers  of  the  law  or  the  legislature. 

Whether  there  would  be  any  practical  difficulty  in  substantially  com- 
plying with  the  rules  of  practice  and  procedure  prescribed  by  the  statute 
for  the  proof  of  wills,  and  granting  letters  testamentary  thereon,  if  there 
shouid  be  no  executor  named  in  the  will,  or  he  who  was  appointed  by 
the  will  should  decline  to  serve,  and  the  only  person  who  could  claim  the 
office  under  the  will  should  be  one  appointed  pursuant  to  a  power  given 
by  the  will,  it  is  not  necessary  to  consider.  My  impression  is,  that  effect 
could  be  given  to  every  material  requirement  of  the  statute  in  such  case ; 
but  that  question  is  not  before  us.  By  the  will  of  Mr.  Alexander  an 
executrix  was  appointed,  qualified  to  act,  and  who  could  have  been  sum-- 
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moned  to  appear  and  qualify,  as  prescribed  hy  statute.  Had  she  failed  to 
comply  with  the  statute,  she  would  have  been  deemed  to  have  renounced 
tbe  appointment,  and  letters  of  administration  with  the  will  annexed 
would  have  been  granted  to  some  suitable  person.  The  executrix  uaniec' 
could  take  no  measures  for  the  designation  and  commissioning  of  a  co 
executor  until  she  had  qualified  as  executrix.  Jackson  and  Gill  v.  Patdet 
2  Robertson's  Eccl.  Rep.  344.  Mrs.  Alexander  was  named  in  the  will  as  ex 
ecutrix,  and  did  take  upon  herself  the  office,  and  qualify  as  required  by 
law.  The  statute  was  literally  complied  with  by  the  issue  of  letters 
testamentary  to  her.  Speculations  as  to  difficulties  that  might  arise  in 
other  cases  need  not  be  indulged  in.  As  executrix,  and  after  the  grant- 
ing  of  letters  testamentary  to  her,  she  was  empowered  by  the  will  to 
select  a  male  friend  to  serve  with  her  as  co-executor.  Unless  the  stat- 
utes referred  to  above,  directing  to  whom  letters  testamentary  shall  Ik- 
granted,  forbid  the  granting  of  letters  to  a  co-executor  upon  the  nomina- 
tion of  the  executor  named  in  the  will,  they  may  be  granted  consistently 
with  every  other  part  of  the  statute.  All  that  can  be  said  of  the  other 
provisions  is,  that  they  do  not,  in  terms,  provide  for  such  an  appointmcMit. 
Every  legal  power  and  every  legal  trust  conferred  or  created  by  will. 
that  is,  such  as  are  not  prohibited  by  or  are  not  inconsistent  with  tlie 
law,  may  be  executed  by  the  executor.  An  executor  may  execute  the 
will  and  carry  out  the  testamentary  intentions  of  the  testator  in  su(;h 
way,  by  such  agencies,  with  such  assistance,  or  such  a  division  of  labor 
and  responsibility,  as  the  testator  may  authorize.  The  will  being  le<;ai 
in  every  part,  every  part  may  have  full  effect,  including  the  power  to  the 
executrix  to  select  a  co-executor.  To  deprive  her  of  this  power  miixlu 
disappoint  or  substantially  defeat  the  wishes  of  the  testator.  He  may 
have  foreseen  that  an  intelligent  and  efficient  aid  and  coadjutor  would  1m' 
necessary  to  the  due  execution  of  his  will  and  the  preservation  of  his  es- 
tate, and  he  preferred  to  leave  the  selection  to  her  to  naming  one  in  hi- 
will,  who  might  not  be  living  at  his  death,  or  whom  it  might  not  be  desir- 
able to  select  at  that  time,  by  reason  of  some  change  in  the  relation  oi 
situation  of  the  parties.  To  deprive  her  of  this  power  may  comjx'l  In  i 
to  surrender  the  trust,  and  give  to  others  the  management  and  custody 
of  an  estate  wholly  hers  after  the  payment  of  debts.  That  this  is  not 
unreasonable,  or  contrary  to  the  policy  of  the  law,  is  evident  from  the 
provision  made  in  respect  to  the  administration  of  estates  of  intestates. 
Had  Mr,  Alexander  died  intestate  the  widow  would  have  been  entitled 
to  letters  of  administration ;  and  she  could  have  joined  the  appellant  or 
any  other  person  with  her  in  the  administration.  2  R.  S.  74,  §§1,  34. 
When  the  testator  has  made  her  executrix  and  given  her  the  like  power. 
Vol.  XIX.— 26 
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the  rule  should  be  the  same.  The  reasons  assigned  by  the  surrogate  for 
denying  the  application  to  vacate  the  letters  to  the  appellant  fully  sustain 
his  conclusions. 

rf  there  are  objections  to  the  competency  of  the  appellant  those  inter- 
ested in  the  estate  may  apply  for  his  removal  as  executor  for  that  reason. 
This  application  was  based  wholly  upon  the  alleged  invalidity  of  the  dele- 
gated power  to  the  executrix  to  name  a  co-executor,  and  the  want  of 
power  in  the  surrogate  to  grant  letters  testamentary  to  her  nominee. 

The  judgment  of  the  Supreme  Court  should  be  reversed,  and  the  order 
of  the  surrogate  affirmed. 

Grover,  J.,  dissented  on  the  ground  that  the  power  of  delegating  the 
appointment  did  not  exist  under  the  statute. 


Whelan,  appellant,  v.  Ltnch. 

(60N.Y.  4G9.) 
Evidence — price-current  list 
A  price  current  list  published  in  a  newspaper  is  not  evidence  per  se  of  market  value. 

VCTION  against  defendant  as  surviving  partner  of  the  firm  of  Smith 
<fe  Lynch,  to  recover  damages  for  the  neglect  of  that  firm  to  sell 
t  quantity  of  wool  consigned  to  them  by  plaintiff  for  sale. 

The  evidence  tended  to  show  that  October  24, 1864,  plaintiff  had  twenty- 
one  bales  of  w^ool  in  the  hands  of  said  firm  ;  that  on  that  day  he  sent  them 
an  order  to  sell  the  wool  forthwith ;  that  defendant  did  not  obey  the  in- 
structions, and  that  plaintiff  abandoned  the  wool. 

Upon  the  trial  plaintiff  offered,  and  the  court  received  in  evidence, 
under  objection,  for  the  purpose  of  proving  market  value,  the  files  of  a 
newspaper  styled  the  "  Shipping  and  Commercial  Lists  Price  Current," 
which  purported  to  give  the  prices  of  different  grades  of  wool. 

The  plaintiff  had  a  verdict,  and  the  judgment  entered  thereon  was  re« 
versed  at  General  Term,  and  plaintiff  appealed. 

A.  R.  Dt/etty  for  appellant. 
John  E,  Burritt,  for  respondent. 

Miller,  J.     [after  deciding  a  question  of  damages.*]     Independent 

"  At  the  trial  the  judge  charged  that  if  plaintiff  was  entitled  to  recover,  he  was  entitled 
bj  the  highest  price  between  Oct  24,  1864,  and  the  time  of  the  trial.  The  eonrt  held  thle 
lo  Ite  error,  and  tliat  the  plaintiff  could  only  recorer  the  value  of  the  wool  at  the  tinM»  a 
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of  the  charge,  the  court  was  also  in  error,  I  think,  in  admitting 
the  Shipping  and  Price  Current  List  as  evidence  of  the  value  of 
the  wool,  without  some  proof  showing  how  or  in  what  manner  it  was 
made  up ;  where  the  information  it  contained  was  obtained,  or  whether 
the  quotations  of  prices  made  were  derived  from  actual  sales,  or  other- 
wise. It  is  not  plain  how  a  newspaper,  containing  the  price  current  of 
merchandise,  of  itself,  and  aside  from  any  explanation  as  to  the  authority 
from  which  it  was  obtained,  can  be  made  legitimate  evidence  of  the  facts 
stated.  The  accuracy  and  correctness  of  such  publications  depend  en- 
tirely upon  the  sources  from  which  the  information  is  derived.  Mere 
qaotations  from  other  newspapers,  or  information  obtained  from  those 
who  have  not  the  means  of  procuring  it,  would  be  entitled  to  but  little  if 
any  weight.  The  credit  to  be  given  to  such  testimony  must  be  governed 
bj  extrinsic  evidence,  and  cannot  be  determined  by  the  newspaper  itself 
without  some  proof  of  knowledge  of  the  mode  in  which  the  list  was  made 
out.  As  there  was  no  such  testimony  the  evidence  was  entirely  incom- 
petent, and  should  not  have  been  received.  The  authorities  cited  to  sus- 
tain the  ruling  of  the  judge  in  regard  to  the  admission  of  this  evidence 
do  not  include  any  such  case. 

In  Lush  V.  Dnue,  4  Wend.  314,  the  witness  who  testified  as  to  the 
market-price,  had  inquired  of  merchants  dealing  in  the  article,  and  ex* 
amiued  their  books ;  thus  giving  the  source  of  his  knowledge.  In  Terry 
T,  McNidy  58  Barb.  241,  it  does  not  appear  in  what  form  the  question 
was  presented,  or  whether  any  preliminary  evidence  had  been  introduced 
to  show  the  accuracy  of  the  newspaper  quotations.  In  Cltquot's  Cham- 
pagne^  3  Wall.  117,  it  appeared  that  the  price  current  was  procured 
directly  from  dealers  in  the  article,  and  was  verified  by  testimony  which 
tended  to  show  its  accuracy.  The  objections  made  to  the  evidence  were 
sufficient,  and  its  admissibility  cannot  be  upheld  within  these  cases  cited. 

Without  examining  the  other  questions  for  the  errors  stated,  the  order 
of  the  General  Term  must  be  affirmed,  and,  in  pursuance  of  the  stipula- 
Uon  of  the  plaintiff's  attorneys,  judgment  absolute  ordered  for  the  de- 
fendant, with  costs. 

All  concur ;  Church,  Ch.  J.,  and  Folger,  J.,  in  result. 

Order  affirmed^  and  judgment  accordingly. 


should  have  been  sold  under  plaintiff's  instroction  or  within  a  leaaonable  time  (a 
W9ek)  thereafter.  This  point  wae  decided  on  the  authority  of  Baktir  ▼.  Drajto,  58  N.  T 
911 ;  8.  C,  18  Am.  Bep.  607. 
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AnDEKR£iD,  appellant,   v.  The  Mercantile  Mutual  Insubakgb 

Company. 

(GO  N.  Y.  482.) 

Marine  insurance  —  devi(Ui(m, 

A  steaiLboat  was  insured  for  a  voyage  between  two  ports,  with  liberty  to  "  touch  and  stay 
at  any  x^rts  and  places,  if  thereunto  obliged  by  stress  of  weather  or  other  unavoid- 
able accident''  On  her  voyage  she  stopped  at  an  intermediate  port  to  repair  a  defect 
in  her  chimney  which  existed  and  was  known  to  her  owners  before  she  left  the  port  of 
dei)arture.  While  tlius  waiting  for  repairs  she  was  destroyed  by  a  peril  insured 
against.  Held,  that  the  stoppage  was  such  a  deviation  as  to  avoid  the  policy,  and  the 
insurers  were  not  liable. 

ACTION  upon  a  policy  of  insurance  issued  by  defendant  to  one  Davis, 
and  by  him  assigned,  after  loss,  to  plaintifiE's  testator.  The  sub* 
stance  of  the  policy  and  the  circumstances  of  the  loss  are  sufficiently 
8tnted  in  the  opinion.  Defendant's  counsel  asked  the  court  to  diiect  a 
verdict  for  defendant.  This  was  denied  and  exception  taken.  The  court 
directed  a  verdict  for  plaintiff,  which  was  set  aside  by  the  Greneral 
Term  and  a  new  trial  ordered.     Plaintiff  appealed. 

Francis  Keman^  for  appellant. 
James  CI  Garter^  for  respondent. 

Allen,  J.  The  policy  was  upon  the  steamboat  Meteor,  her  tackle, 
etc.,  at  and  from  Philadelphia  to  New  York,  with  liberty  to  touch  and 
siay  at  any  ports  and  places,  if  thereunto  obliged  by  stress  vof  weather 
or  other  unavoidable  accident.  The  perils  insured  against  were  those  of 
the  sea  and  such  as  are  covered  by  marine  policies,  including  fires. 

The  vessel  was  destroyed  by  fire,  after  the  commencement  of  the  voy- 
age, and  while  lying  at  the  wharf  at  Chester,  on  the  Delaware  river,  an 
interjacent  port  between  Philadelphia  and  New  York.  The  voyage  was 
interrupted  for  the  repair,  at  the  place  of  the  loss,  of  a  defect  or  crack 
in  the  steam  chimney,  which  existed  and  was  known  to  the  owners  of 
tlie  vessel  before  the  departure  from  Philadelphia.  The  repairs  were  not 
made  necessary  by  anything  that  occurred  after  the  commencement  of 
the  voyage,  or  by  any  of  the  perils  hisured  against.  Neither  was  the 
steamer  **  obliged  by  stress  of  weather  or  other  unavoidable  accident," 
to  touch  or  stay  at  the  port  or  place  at  which  she  was  burned.  The  de- 
lay at  that  place  was  the  voluntary  act  of  those  in  charge  of  the  vessel, 
and  was  not  excused  by  any  of  the  circumstances  which  are  recognized 
us  justifying  a  deviation  from  the  usual  course  of  a  voyage  as  between 
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insurers  and  insured.  If,  therefore,  the  delay  was  a  departure  from  the 
due  and  usual  course  of  the  voyage  insured,  it  was  a  violation  of  the  im- 
lied  conditions  of  the  policy,  and  the  risk  had  terminated  at  the  tune  of 
the  loss.  A  deviation  is  a  varying  from  the  route  insured  against  with- 
out necessity  or  just  cause  after  the  risk  has  begun,  and  the  effect  of  a 
deviation  is  to  discharge  the  underwriters  whether  the  risk  is  thereby  en- 
hanced or  not.  It  is  not  confined  to  a  departure  from  or  going  out  of  the 
ilirer*t  or  usual  course  of  the  voyage,  but  it  comprehends  unusual  or  un- 
necessa/y  delay,  or  any  act  of  the  assured  or  his  agents,  which,  without 
necessity  or  just  cause,  increases  or  changes  the  risks  included  in  the 
,>olicy.  Whenever  the  insurance  is  upon  a  specific  voyage,  there  is  an 
implied  condition  to  be  performed  by  the  assured  that  the  ship  shall  pur- 
sue I  he  most  direct  course,  and  that  the  voyage  shall  be  prosecuted  to  its 
final  termination  with  a  reasonable  diligence  and  without  unnecessary 
ilelays.  Any  failure  to  comply  with  this  condition  alters  the  nature  of 
the  risk  assumed  by  the  underwriters,  and  from  the  instant  of  such  fail- 
ure terminates  the  insurance.  Park  on  Ins.  294;  Arnold  on  Ins.  341, 
•342  ;  Pars,  on  Marine  Ins.  1.  In  an  insurance  upon  a  specific  voyage 
the  commencement  and  termination  are  given,  and  if  the  insured  intends  or 
designs  that  the  voyage  should  be  interrupted,  the  contract  should  provide 
for  all  the  stops  and  delays  intended  in  the  course  of  the  voyage.  Otherwise 
the  insurers  will  not  be  able  to  judge  of  the  nature  and  extent  of  the 
risks  to  be  encountered.  If  the  insured  may  break  up  a  single  voyage 
between  the  termini  named  in  the  policy,  at  his  own  pleasure  or  for  his 
profit  or  convenience,  into  several,  by  stopping  at  intermediate  ports,  he 
may  essentially  vary  the  risk,  and  the  estimate  of  the  underwriter  will  be 
of  no  value. 

Permission  to  touch  and  stay  at  Chester  for  repairs  or  any  other  pur- 
pose was  not  given  by  the  contract  of  insurance,  and  the  risk  was  neces- 
sarily varied  by  such  act.  The  vessel  was  exposed  to  perils  while  at 
the  wharf,  in  charge  of  one  or  more  of  the  hands,  and  the  chief  ofiicers 
absent,  which  she  would  not  have  encountered  in  the  due  prosecution  of 
the  voyage.  The  voyage  was  also  prolonged,  and  the  continuance  of  the 
risk  in  point  of  time  increased,  if  the  policy  was  valid,  while  the  vessel 
should  be  detained  at  the  intermediate  port,  and  was  to  continue  as  pro- 
vided in  the  policy  until  she  safely  arrived  at  New  York  and  "  should  be 
moored  twenty-four  hours  in  good  safety."  It  is  self-evident  that  a  risk 
upon  a  vessel  at  and  from  Philadelphia  to  New  York  direct  and  without 
delay,  is  essentially  different  from  a  like  risk,  with  liberty  to  touch  and 
Btay  at  intermediate  ports.  By  a  policy  upon  a  vessel  "  at  and  from 
Philadelphia  to  Chester,  and  at  and  from  thence  to  New  York,  or  '^  at 
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and  from  Philadelphia  to  New  York,  with  liberty  to  stop  at  Chestter  for 
repairs/'  a  different  voyage  is  insured,  and  a  different  risk  assumed,  than 
by  a  policy  on  a  voyage  direct  between  the  two  extreme  termini.  If  « 
vessel  goes  designedly  and  unnecessarily  in  the  least  out  of  her  course, 
or  lie  by  and  interrupt  the  voyage  without  necessity  and  without 
the  assent  of  the  underwriter,  the  risk  is  substantially  changed,  and  such 
change  of  risk  is  a  deviation  which  terminates  the  insurance.  2  Pars,  on 
Mar.  Ins.  9.  Lord  Mansfield,  in  PeUy  v.  Royal  Ex,  Assurance  Co,,  1 
Burr.  841,  says  :  '^  If  the  chance  is  varied,  or  the  voyage  altered  by  the 
fault  of  the  owner  or  master  of  the  ship,  the  insurer  ceases  to  be  liable." 

In  the  absence  of  any  usage  or  stipulation  to  the  contrary,  the  mean* 
ing  of  the  parties  to  the  policy  is  that  the  ship  shall  proceed  from  one 
terminus  of  the  voyage  insured,  to  the  other,  in  a  direct  course,  with  aU 
due  expedition  and  without  touching  at  any  interjacent  port,  or  pursu- 
ing any  intermediate  adventure.  I  Arnold  on  Ins.  354 ;  Brown  v.  Tay^ 
Uur^  4  A.  &  £.  241  ;  Coffin  v.  Newhuryport  M,  Ins.  Co..,  9  Mass.  436, 
Hohart  v.  Norton,  8  Pick.  159 ;  Fernandez  v.  Great  West  Lis.  Co.,  48 
N.  Y.  571. 

The  question  now  under  consideration  cannot  arise  upon  time  policies, 
as  there  can  ordinarily  be  no  deviation  under  policies  of  that  character. 
Dixon  V.  Sadler,  5  M.  &  W.  405,  was  upon  such  a  policy.  The  cases 
involving  the  question  of  seaworthiness  in  different  stages  of  a  voyag^, 
or  those  in  which  the  effect  of  a  license  to  touch  and  stay  at  intermediate 
ports  are  considered,  some  of  which  were  cited  bj  the  learned  counse] 
for  the  plaintiff,  do  not  bear  upon  the  case  in  hand,  or  elucidate  any 
principle  involved,  and  need  not,  therefore,  be  particularly  referred  to. 

We  are  of  the  opinion  that  the  policy  was  terminated  by  the  interrup- 
tion of  the  voyage  and  the  delay  at  Chester  without  the  assent  of  the 
underwriters.  As  this  leads  to  a  judgment  for  the  defendant,  we  do  nol 
consider  the  other  serious  questions  presented. 

The  order  granting  a  new  trial  should  be  affirmed,  and  judgment  ab- 
solute for  the  defendant,  pursuant  to  stipulation. 

All  concur. 

Order  affirmed  andjudgmmU  aeeordingl^ 
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Gatbs  v.  Beecher,  appellant. 

(60N.Y.  618.) 

VegoUable  imtrument  —partnership  note — bankruptcy  affirm — demand  ofom  varimr. 

Defendant  was  the  indonier  of  a  promiflsory  note,  made  by  a  copartnership,  in  which 
no  place  of  payment  was  designated.  At  maturity  of  the  note  the  copartnership  Iiad 
been  dissolved  by  its  bankruptcy.  Held,  that  a  demand  of  one  of  the  former  coi^art- 
ners  was  sufficient  to  charge  defendant. 

ACTION  against  defendant  as  indorser  of  a  promissory  note  made  by 
the  firm  of  Bassett,  Beecher  &  Co.  for  $800,  bearing  date  May  81, 
1870,  payable  two  years  from  date. 

In  June,  1871,  the  firm  of  Bassett,  Beecher  &  Co.  was  declared  bank- 
rupt, bat  there  was  no  formal  dissolution  of  the  copartnership.  Upon 
maturity  of  the  note  it  was  presented  for  payment  at  the  last  place  of 
business  of  the  makers,  and  thereafter  it  was  presented  personally  to  Bas- 
aett,  one  of  the  makers,  and  payment  refused.  It  was  thereupon  protested 
and  notice  given  to  defendant. 

Judgment  was  entered  upon  a  verdict  for  plaintiff,  which  was  affirmed 
Ht  Gfeneral  Term  (3  N.  Y.  Sup.  404),  and  defendant  appealed. 

^,    W.  Hvhbcard^  for  appellant. 

H,  J.  Goohingham,  for  respondent. 

FoLGES,  J.  [after  deciding  a  question  of  practice.]  No  place  of 
payment  was  named  in  the  note.  In  such  case,  demand  of  payment 
at  the  usual  place  of  business  of  the  maker,  though  he  be  absent, 
is  sufficient ;  or  at  his  residence ;  or  to  him  in  person.  Holtz  v. 
Boppe,  37  N.  Y.  634.  And  where  such  a  note  is  made  by  a  partnership, 
a  demand  of  one  of  the  partners  in  person,  or  a  demand  at  the  usual 
pUce  of  business  of  the  partnership,  is  sufficient.  Story  on  Prom.  Notes^ 
§  239.  The  makers  of  the  note  in  suit  were  partners,  and  it  was  made 
by  them  as  such,  in  their  partnership  name  ;  demand  of  payment  was 
made  on  the  proper  day,  of  one  of  them  in  person,  after  the  notary  had 
on  the  same  day  gone  to  the  last  usual  place  of  business  of  the  partner- 
ship, for  the  purpose  of  making  demand  there,  and  found  no  one  of  the 
firm.  The  name  of  the  firm  was  Bassett,  Beecher  &  Co.  ;  and  on  the 
question  being  asked  Bassett  when  a  witness :  "  When  did  Bassett,  Beechei 
&  Co.  stop  business  ? "  he  replied :  "  They  were  thrown  into  bank- 
ruptcy in  June,  1871."     I  think  that  we  may  infer  from  this  that  ^y 
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f)roceedings  in  the  Bankrupt  Court,  the  partnership  was  declared  bank- 
rupt, and  its  effects  and  affairs  taken  charge  of  by  the  officers  of  the  law. 
The  partoers  had  separated,  though  there  was  no  formal  dissolution  of 
their  partnership  by  them.  But  bankruptcy  of  one  member,  or  of  all  the 
members  of  a  firm,  works  a  dissolution  of  the  copartnership.  Story  on 
Part.,  §  313.  On  this  state  of  facts  and  the  law,  it  is  contended  by  the 
learned  counsel  for  the  appellant  that  the  demand  for  payment  of  the 
note  should  have  been  made  of  each  of  the  former  partners.  He  cites  no 
authority  for  his  position.  I  have  been  unable  to  fiod  any.  If,  by  the 
dissolution  of  the  partnership  by  bankruptcy,  and  the  separation  of  the 
partners,  they  must  thereafter  be  treated  as  joint  makers  who  are  not 
partners,  I  think  that  the  force  of  the  authorities  is,  that  to  charge  an 
indorser  of  their  note,  a  demand  must  be  made  of  each  of  them,  save 
where  the  other  circumstances  are  such  as  to  excuse  a  demand.  For  to 
charge  the  indorser  of  the  note  of  joint  makers,  not  partners,  demand 
must  be  made  on  each.  It  was  so  held  in  Union  Bank  v.  WUlit,  8  Mete 
504,  which  case  was  proved  in  Arnold  v.  Dresser,  8  Allen,  435.  In 
WiUis  V.  Greeny  5  Hill,  232,  Nelson,  Ch.  J.,  said  it  was  so  settled ;  Harris 
V.  Clarky  10  Ohio,  5,  is  to  the  contrary,  but  that  case  is  limited  in  Green- 
ough  V.  Smeady  3  Ohio  St.  415.  It  is  seen,  therefore,  that  there  is  a  dis- 
tinction taken  between  the  case  of  note  of  joint  makers  who  are  not  part- 
ners, and  a  note  of  partners  who  are  still  partners  at  the  maturity  of  the 
note.  That  distinction  rests  upon  the  fact  that  partners  are  but  one  person, 
in  legal  contemplation  ;  that  each  partner,  acting  in  such  capacity,  is  not 
only  capable  of  performing  what  all  can  do,  and  of  receiving  and  paying 
out  that  which  belongs  to  all,  but  by  such  acts  necessarily  binds  them  all ; 
that,  as  incident  to  such  joint  relations,  all  of  the  partners  are  affected  by 
the  knowledge  of  one.  These  things  do  not  pertain  to  the  relation  of 
joint  makers  who  are  not  partners.  Hence,  while  a  demand  of  one  part- 
ner is  equivalent  to  a  demand  of  all,  a  demand  of  one  of  joint  makers  not 
partners  is  not.  8  Mete,  supra.  And  so  a  demand  upon  one  partner  is 
sufficient,  because  he  represents  the  firm,  and  a  dishonor. by  one  is  a  dis- 
honor by  all,  and  each  is  presumed  to  have  authority  to  act  for  the  others ; 
while  in  the  case  of  a  note  of  joint  makers  not  partners,  the  indorser  has 
a  right  to  rely  upon  the  responsibility  of  all  and  each,  and  may  insist  upon 
a  dishonor  by  each.  Story  on  Prom.  Notes,  §  255.  So  that  the  inquiry 
seems  to  be,  whether  a  dissolution  of  a  partnership,  effected  by  the  bank- 
ruptcy thereof,  has  so  far  changed  the  relations  of  the  members  of  it  as 
that  the  act  or  knowledge  of  one  does  not  affect  all  the  rest.  Undoubt- 
edly, a  dissolution  of  a  partnership,  however  brought  about,  puts  an  end 
to  certain  of  the  joint  powers  and  authority  of  all  the  partners.     Perhaps 


APRIL  TERM,  1875.  209 

■ 

Gates  y.  Beecher. 

it  may  be  said  that  no  one  of  the  partners  can  do  any  act  in  any  manner 
inconsistent  with  the  primary  duty  of  winding  up  the  wliole  concerns  of 
the  copartnership.  This  is  emphatically  the  case  when  the  dissolution 
has  been  wrought  by  the  bankruptcy  of  the  'rm,  for  then  the  efEecls  there- 
of have  passed  into  the  control  of  the  court,  and  all  payments  therefrom 
or  chargeable  thereon  are  to  be  in  the  direction  of  the  court,  or  according 
to  its  rules  and  practice.  The  principle  on  which  a  partner,  during  the 
existence  of  a  partnership,  may  by  his  act  bind  his  copartners,  is  that 
which  governs  the  relation  of  agent  and  principal.  The  power  of  an 
agent  to  bind  his  principal  ceases  when  the  agency  is  ended ;  so  that  even 
payment  by  a  former  agent  of  a  valid  debt  against  his  former  principal, 
gives  him  no  right  against  the  latter.  The  principle  has  not,  however, 
been  carried  so  far  in  the  case  of  a  copartner.  His  relations  with  the 
other  members  of  the  firm  have  not  been  entirely  severed.  He  may,  from 
his  own  means,  pay  a  valid  subsisting  debt  against  the  copartnership,  and 
have  the  right  to  claim  an  allowance  therefor  on  the  settlement  of  the 
affairs,  or  contribution  from  the  others.  Major  v.  Hawkes,  12  HI.  298. 
And  a  general  statement  has  been  made  by  a  text-writer  of  repute,  that 
every  act  of  administration  which  is  necessary  for  winding  up  the  con- 
cern may  be  effectually  done  by  one  partner,  and  the  rest  be  bound.  2 
Bell's  Comm.,  bk.  7,  c.  2,  p.  643,  5th  ed.  And  the  author  expressly  in- 
cludes in  this  a  case  of  dissolution  by  bankruptcy,  though  it  is  apparent 
that  the  property  of  a  bankrupt  concern  may  not  be  meddled  with  by  one 
of  its  former  members.  But  it  is  clear  that  the  relations  of  the  individ- 
ual members  of  the  firm  are  not,  by  a  dissolution  thereof,  so  completely 
severed  as  that  no  act  of  one  can  have  any  effect  upon  the  others.  Eoh-^ 
bins  V.  FuUer,  24  N.  Y.  570.  Each  and  all  have  still  an  interest  in  the 
settlement  of  the  affairs  of  the  firm,  in  the  payment  of  its  debts,  and  the 
adjustment  of  the  liability  of  each  to  it  and  to  each  other,  and  in  the  just 
division  of  any  surplus.  Though  the  copartnership  be  insolvent,  as  in 
this  case,  and  it  be  declared  bankrupt,  the  members  individually  may  be 
solvent,  and  liable  to  be  affected  by  the  final  result  of  the  bankrupt  pro- 
ceedings. And  so  there  does,  after  a  dissolution,  still  continue  that  com- 
mon interest  in  past  transactions,  and  in  the  present  and  future  legitimate 
consequences  therefrom,  as  that  a  joint  power  and  authority  in  relation 
thereto  continues;  and  while,  after  dissolution,  no  member  of  the  late 
firm  can  by  his  act  create  a  new  liability  against  his  former  copartners^ 
24  N.  Y.,  suproj  or  bind  them  to  an  alleged  liability,  Hacldey  v.  Patrick^ 
B  Johns.  536,  or  revive  an  extinct  one.  Van  Keuren  v.  Parmdee^  2  N.  Y. 
523,  he  may  do  some  acts  which  shall  affect  and  be  binding  upon  them, 

when  such  acts  are  confined  to  matters  in  which  they  all  still  have  a  com- 
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mon  interest  and  are  under  a  common  liability.  Thus,  it  had  been  held 
that  one  who  was  once  a  member  of  a  dissolved  partnership  which,  in  its 
life-time,  had  indorsed  a  note  in  the  firm  name,  might,  after  dispolution. 
waive  demand  of  payment  and  notice  of  non-payment,  Darling  v  March^ 
22  Me.  184;  which  decision  was  put  upon  the  principle  that,  though 
dissolution  revoked  all  power  to  make  a  new  contract,  it  did  not  revoke 
the  authority  to  arrange  those  before  created  and  yet  subsisting.  And  it 
heing  so,  that  the  act  of  one  of  former  partners,  in  relation  to  a  valid  sub- 
sisting liability  of  the  late  firm,  does  affect  the  others,  and  is  taken  as  their 
act,  and  his  knowledge  thereof  as  their  knowledge,  there  seems  no  reason 
why  the  refusal  of  one  to  pay,' on  demand,  a  note  of  the  partnership, 
should  not  be  deemed  to  be  the  refusal  of  all,  and  all  be  chargeable  there- 
with. And  then  a  demand  of  payment  made  to  one,  is  a  demand  of  pay- 
ment made  to  all,  and  is  sufficient  upon  which  to  give  notice  of  non-pay- 
ment to  their  indorser.  And  further,  in  aid  of  this  idea,  it  is  to  be  remem- 
bered that  the  contract  of  the  indorser  of  the  promissory  note  of  a  co- 
partnership is  that  he  will  pay  if  the  copartnership  does  not,  while  that  of 
the  indorser  of  the  note  of  joint  makers  is,  that  he  will  pay  if  neither  of 
them  does.  One  joint  maker,  not  a  partner  of  the  other,  may  not  be 
able  to  speak  for  the  other  as  to  his  ability  or  disposition  to  protect  his 
promise  and  to  save  his  indorser  from  liability,  while  one  partner,  though 
the  firm  has  been  dissolved,  is  supposed  to  know  and  care  as  much  as  the 
other  of  its  ability  and  willingness  in  those  respects.  Again,  the  pur- 
pose of  demand  and  notice  to  the  indorser  is,  that  he,  being  made  known 
of  the  failure  to  pay  by  the  copartnership,  may  be  put  at  onoe  on  his 
guard,  to  save  himself,  if  may  be,  from  loss.  This  end  is  achieved  when 
one  of  former  partners  has  refused  to  pay,  as  when  all  have.  Taking  all 
the  reasons  for  the  distinction  made  by  the  law,  between  the  case  of  a 
note  of  joint  makers  who  are  partners,  and  of  that  of  joint  makers  who 
are  not  partners,  and  all  the  reasons  for  requiring  a  demand  of  payment 
of  the  maker,  and  notice  thereof  and  of  refusal  to  the  indorser,  in  order 
to  charge  him,  we  are  of  the  opinion  that  the  rule  that  a  demand  of  one 
copartner  is  sufficient,  applies  as  well  where  the  partnership  has  been  dis- 
solved as  where  it  has  not.  It  follows  that  the  demand  of  payment  in 
this  case  was  sufficient.  We  find  that  this  view  is  sustained  in  brief 
opinions  in  Barry  v.  Crowley y  4  Gill,  194 ;  Brown  v.  Turnery  15  Ala. 
832. 

[The  court  then  decided  that  the  notice  of  protest  was  salicient  in 
form.] 

Judgment  affirmed. 
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/^JOTLE  ear  reL  Tweed,  plain tiflf  in  error,  v.  Liscomb. 

(eoN.  Y.ssa) 

Voki^t  *  ryus  —  legislative  control  of —  when  may  issue  to  one  held  on  Jinal  judgment. 

Cumulative  sentences. 

Tj^".  writ  of  habeas  corpus^  as  it  was  known  and  used  at  common  law,  cannot  be  abro- 
fpited,  or  its  efficiency  curtailed  by  legislative  action. 

^  Ktatiite  excluded  from  the  benefit  of  the  writ  of  habeas  coi-pus  persons  "  committed 
or  detained  by  virtue  of  the  final  judgment  or  decree  of  any  competent  tribunal." 
//e/cZ,  tliatto  debar  an  applicant  from  the  benefit  of  tlie  writ  the  judgment  or  decree  must 
liave  been  given  by  a  court  having  jurisdiction  to  render  such  judgment  If  there  wa» 
no  legal  power  to  render  the  judgment  or  decree,  there  was  no  competent  court  and 
consequently  no  judgment  or  process. 

Upon  conviction  of  several  misdemeanors,  of  like  character,  chari^cd  in  separate  counts> 
of  the  same  indictment,  the  court  has  no  power  to  impose  a  sentence  or  cumulative 
sentences,  exceeding  in  the  aggregate  the  maximum  punishment  jirescribed  by  statute 
for  one  offense  of  the  character  charged. 

The  prisoner  was  tried  on  an  indictment  containing  many  counts,  each  cliarging  a  differ- 
ent misdemeanor  of  the  same  kind.  A  verdict  of  guilty,  on  twelve  counts,  was  returned 
and  a  separate  sentence,  to  the  full  extent  allowed  by  law  for  a  misdemeanor  of  the 
grade  charged,  was  Imposed  on  each  cjunt  Ileld^  (1)  that  the  sentence  for  a  single 
offense  was  good ;  (2)  that  the  further  sentences  were  in  excess  of  tlie  jurisdiction  of 
the  court  and  absolutely  void  and  not  merely  erroneous;  (3)  that  tlie  prisoner,  after  the 
execution  of  one  sentence,  was  entitled  to  discharge  on  habeas  corpxis. 

\PPLICATION  for  a  writ  of  habeas  corpus.  The  defendant  Liscomb 
was  warden  of  the  penitentiary  on  Blackwell's  Island  wherein  Wil- 
liam M.  Tweed,  the  relator,  was  confined  by  virtue  of  a  commitment  issued 
a|X>n  a  judgment  of  the  court  of  Oyer  and  Terminer  held  in  and  for  the 
city  and  county  of  New  York. 

It  appeared  that  at  a  session  of  said  court,  held  on  the  22d  day  of  No- 
vember, 1873,  the  relator,  Tweed,  was  tried  upon  an  indictment  containing 
220  separate  counts,  each  charging  a  misdemeanor ;  was  found  guilty  upon 
204  of  the  counts,  and  upon  twelve  of  the  counts  was  sentenced  to  twelve 
successive  terms  of  imprisonment  of  one  year  each  and  to  pay  a  fine  of 
$2<>0  for  each  count ;  and  upon  other  counts  to  additional  fines  amounting 
in  all  to  S12,500. 

The  maximum  punishment  fixed  for  a  misdemeanor  of  the  character 
charged  was  one  year's  imprisonment  and  a  fine  of  S250.  Relator,  hav- 
ing been  imprisoned  one  year  and  having  paid  one  fine  of  S250,  made  aji^ 
J  lication  for  a  writ  of  habeas  corpus  to  inquire  into  the  legality  of  the 
continued  imprisonment.  The  Oyer  and  Terminer  refused  to  discharge 
the  relator,  and  this  judgment  was  affirmed  by  the  General  Term,  6  N. 
y.  Sup.  258,  and  the  proceedings  were  brought  to  this  court  on  error. 

David  Dudley  Fields  William  0.  Bartlett  and  George  F.  Comstock,  for 
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plaintiff  in  error.  If  the  commitment,  under  which  the  relator  is 
held,  is  not  warranted  by  the  judgment,  or  if  the  second  and  subsequent 
sentences  are  beyond  the  jurisdiction  of  tlie  court,  then  the  relator's  im- 
prisonment is  illegal,  and  he  has  a  right  to  be  discharged  on  the  writ  3f 
habeas  corpus.  2  R.  S.  /)63,  §§  21.  22,  48,  52  ;  People  v.  McLeod^  3 
Hill,  665  ;  EdymoirCs  case,  8  How.  Pr.  478  ;  Divine  case,  11  AbiJ).  90  ; 
Peopk  V.  Rawson,  61  Barb.  619  ;  Miller  v,  Allen,  11  Ind.  389 ;  James  v. 
Wordy  2  Mete.  271  ;  Brown  v.  Rice,  57  Me.  bb  ;  Chemung  Canal  Bank  v. 
Jfidson,  8  N.  Y.  254;  Dohson  v.  Pearce,  12  id.  156;  Snyder  y,  Plass^ 
28  id.  465  ;  Rose  v.  JTimely,  4  Cranch,  241  ;  EllioU  v.  PeirsoU,  1  Pet. 
328  ;  Ilickey  v.  Stewart,  3  How.  (U.  S.)  750 :  Ex  parte  Ah  Cha,  40  Cal. 
426  ;  Hurd  on  Hab.  Corp.  324,  329,  344,  569  ;  Ex  parte  Lange,  18  Wall. 
178;  People  v.  Manyx,  Cent.  L.  J.,  Nov.  6,  1874;  Miller  v.  AUen,  11 
Ind.  389.  All  the  sentences  subsequent  to  the  first  were  void.  Whart. 
C.  L.,  §  3  ;  Loomis  v.  Edgerton^  19  Wend.  420;  Commonwealth  v.  Chap-* 
man,  13  Mete.  68;  Carlton^.  Commonwealth,  b  id.  532.  The  statute  law 
of  New  York  appears  to  assume  that  only  one  crime  can  be  charged  in  one 
indictment.  2  R.  S.  728,  §§  56-58  ;  id.  730,  §§  66-71 ;  id.  734,  §§  9-11 ; 
id.  735,  §  19  ;  id.  737,  §§  28,  29  ;  id.  738,  §§  1,  5,  6  ;  id.  740,  §  19  ;  id.  726, 
§  42.  A  prisoner  cannot  be  tried  at  the  same  time  for  two  distinct  and  sep- 
arate crimes  upon  one  indictment,  if  any  objection  is  made.  Staie  v.  Fowler^ 
8  Post.  (N.  II.)  184;  State  v.  Lincoln,  49  N.  II.  465  ;  1  Bish.  Cr.  Pro., 
§§  205-213  ;  State  v.  Porter,  26  Mo.  201 ;  Hampton  v.  State,  8  Humph. 
69  ;  Mc  Gregg  v.  State,  4  Blackf.  101 ;  Baker  v.  State,  4  Pike,  56  ;  Kane 
v.  State.  8  Wend.  203  ;  U,  S.  v.  Pirates,  5  Wheat.  201  ;  State  v.  Canter* 
bury,  28  N.  II.  216 ;  State  v.  Fly,  26  Me.  312  ;  State  v.  Marvin,  35  N, 
H.  26 ;  Whart.  Cr.  L.  204,  207  ;  1  Arch.  Cr.  PI.  95 ;  Reg,  v.  Davis,  3 
F.  &  F.  ;  Rex  v.  Trueman,  8  B.  &  C.  127 ;  Reg.  v.  Barry,  4  F.  &  F. 
389  ;  Reg,  v.  Burch,  id.  407  ;  In  re  Murphy,  8  C.  &  P.  297  ;  Rex  v.  Bret(m, 
1  M.  &  R.  297 ;  O'ConnelPs  case,  11  CI.  &  Fin.  374 ;  King  v.  Roberts^ 
Carth.  226  ;  Kng  v.  Clendon,  3  Ld.  Raym.  1572  ;  2  Str.  870  ;  2  Sess.  Cas. 
24  ;  Reg.  v.  Ben  field,  2  Burr. ;  Young  v.  King,  3  T.  R.  105.  The  crim- 
inal courts  had  not  power,  by  the  common  law,  to  sentence  a  defendant 
to  b(*  imprisoned  for  a  term  commencing  at  a  future  day.  Son  v.  People, 
12  Wend.  348  ;  King  v.  Regina,  9  Jur.  833  ;  Miller  v.  AUen,  11  [nd. 
387 ;  James  v.  Ward,  2  Mete.  (Ky.)  271  ;  Ex  parte  Meyers,  44  Mo.  282. 
Cumulative  penalties  are  not,  as  a  general  rule,  recoverable  in  this  State 
in  one  action.  Sfurgess  v.  Spofford,  45  N.  Y.  446  ;  Fisher  v.  N,  T.  C.  R. 
R.  Co.,  46  id.  644  ;  Brooklyn  v.  Toynbee,  31  Barb.  283  ;  Clarke  v.  Lisbon^ 
19  N.  H.  288  ;  50  Barb.  573 ;  Kane  v.  People,  8  Wend.  203  ;  Guenther 
V.  People,  24  N.  Y.  101  ;  Reg.  y.Cutbush,  10  Cox's  Cr.  Cas.  489;  Peo^pU 
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V.   Wright,  9  Wend.  193  ;  Barb.  Cr.  L.  319,  338,372  ;  People  v.  Caslel/o, 

1  Den.  83;  People  v.  Rynders,  12  Wend.  425  ;  People  v.  Baker,  3  Hill, 
159;  NeUon  v.  People,  23  N.  Y.  298  ;  People  v.  Dams,  36  id.  78  ;   Wood- 
fo-d  V.  State,  1  Ohio  St.  422 ;  State  v.  Nelson,  8  N.  H.  1 63 ;  State  v.  Merrill, 
44   id.  624 ;   Glines  v.  iSmt//i,  48  id.  270 ;  Fisher  v.  State,  33  Tex.  793 ; 
U.  S.  V.  Dickinson,  2  McL.  325  ;  K  5.  v.  Albro,  Cir.  Ct.  No.  Dist.  of  N. 
Y.     The  relator  was  not  liable  to  conviction  and  punishment  for  misde- 
meanor,  under   2    Rev.    Stat.    629,    §  38,   because   a   special   provis- 
iou  had  been  made  for  the  punishment  of  the  delinquency  charged.  Morris 
V,  People,  3  Den.  381  ;    Gregory  v.  Queen,  15  Jur.  77  ;  9  id.  25  ;   1 1  CI- 
&  Fin.  155;    1  Park.  209;  Arch.  Cr.  Pr.  and  PI.,  Waterman's  Notos, 
1853,  §   175;  3  Russ.  on  Crimes,  by  Greaves,  175.     The  jury  was   noi 
competent,  because  not  lawfully  selected.     People  v.  Dewick,  2  Park.  Cr. 
232;  Laws  1872,  chap.  476;  Laws  1873,   chap.    427  ;  Stokes  v.  People. 
63  N.  Y.   173  ;   Calder  v.  BuU,  3  Dall.  386 ;   Gut  v.  State,  9  Wall.  35  ; 
Qiimmings  v.  Missouri,   4  id.   326  ;  People  v.  Hnrtung,   22  N.  Y.  99  j 
Withers  v.  Comm,  5   S.  &  R.  60,  61  ;    Purdon's  Dig.  256,  p.  36;  1  Chit. 
Cr.  L.  253  ;   Comm,  v.  Dorsey,  103  Mass.  412  ;  Staie  of  Louisiana  v.  Mc- 
Lean, 21  La.  Ann.  546.  The  Court  of  Oyer  and  Terminer  was  not  a  com- 
petent court  to  try  this  case,  or  pronounce  any  judgment  in  it.  Laws  1855, 
chap.  337,  §  5  ;  Laws  1859,  chap.  491 ;  2  R.  S.  711,  §  1  ;  id.  714;  Laws 
1365,  chap.  563;  Laws  1872,  chap.  284;  Laws   1871,  chap.  302;    Laws 
1857,  chap.  769;   People  v.  Ransom,  61  Barb.  102;  People  v.  Kenneda, 

2  Park.  Cr.  312 ;  Plato  v.  People,  3  id.  586  ;  Huber  v.  People,  44  How. 
Pi .  375  ;    Van  Loon  v.  Lyons,  Com.  App. 

Benj,  K,  Phelps,  district  attorney,  and  Wheeler  H,  Pechham,  for 
defendant  in  error.  As  it  appeared  that  the  petitioner  was  held  under 
a  final  judgment  of  the  Court  of  Oyer  and  Terminer,  upon  a  conviction 
of  that  court,  the  writ  was  properly  dismissed.  2  Edm.  Stat.  588  ; 
Peoplev.  Cavanagh,  2  Park.  Cr.  650  ;  People  v.  Fancher,  4  T.  &  C.  467 ; 
IngersoU  on  Hab.  Cor.,  Phila.,  1849  ;  note  to  McLeod^s  Oase,  3  Hill, 
659;  McLeod^s  Case,  25  Wend.  572;  People  v.  Cassels  ,  5  Hill,  164: 
People  V.  Nevins,  1  id.   154  ;  Bennac  v.  People,  4  Barb.  31  \  In  re  Prime, 

1  id.  340 ;  People  v.  Shea,  3  Park.  Cr.  562  ;  People  v.  Mayer,  16  Barb. 
362  ;  People  v.  Tompkins,  1  Park.  Cr.  224 ;  People  v.  Sheriff,  29  Barb. 
622  ;  Spalding  v.  People,  7  Hill,  301.  The  Court  of  Oyer  and  Terminer 
being  a  court  of  general  and  criminal  jurisdiction,  its  jurisdiction  cannot 
be  attacked  collaterally.  People  v.  Cormack,  4  Park.  Cr.  9  ;  People  v. 
Keeper  of  Penitentiary,  37  How.  Pr.  494;  McLeod's  Case,  3   Hill,  666. 

2  C.  &  H.  Notes  to  Phil,  on  Ev.  160 ;  Wood  v.  Peake,  8  Johns.  69  ; 
Sogers  v.  Bradshaw,  20  id.  739;   Cook  v.  Darling,  18    Pick.    393; 
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Fergusoti  v.  Ma/ton,  11  Ad.  &  El.  178  ;  Barf  v.  Setjras,  21  Wend.  47  ; 
Ex  parte  Kellogg,  0  Vt.  509,  511;  Chemung  Canal  Bank  v.  Jndson,  4  Selil. 
254  :  Peacock  v.  l^Jl  1  Saund.  73  ;  Tales  v.  Lansing.  9  Johns.  407  ;  /W 
V.  Stevens,  17  Wend.  483.  The  court  had  jurisdiction  to  impose  a  sen- 
tence for  each  crime  of  which  the  relator  was  convicted,  and  the  jo.'ning 
of  several  charores  in  one  indictment  did  not  oust  the  court  of  jurisdiction 
to  impose  punishment  for  more  than  one  offense.  2  R.  S.  700,  §  11 ;  3  id. 
(oth  ed.)  979  ;  Bex  v.  Williams,  1  Leach's  C.  C.  536 ;  Bex  v.  Wiikes,  4  Burr. 
2577,  2578;  Gregory  v.  Begina,  15  Q.  B.  974 ;  19  L.  J.  (N.  S.)  Q.  B. 
366  ;  2-Chitty  Stats.  145,  U7  ;  Tichbome  Case,  by  Ward,  Lock  &  Tyler, 
286 ;  3  R.  S.  (2d  ed.)  834 ;  U.  S.  v.  Hudson,  7  Cranch,  32 ;  U.  S.  v. 
CooUdge,  1  Wheat.  416;  1  Brightley's  Dig.  223,  §  117  ;  273,  §  4;  U.  S- 
R.  S.  190,  §  1024;  10  id.  161,  162;  U.  S.  v.  0' CaUahan,  6  McL. 
598 ;  Arch.  Cr.  PL  (17th  Eng.  ed.)  173,  174  ;  2  Hale's  Pleas  of  the 
Crown,  173  ;  2  Hawk.  Pleas  of  the  Crown,  322 ;  Beg,  v.  BobertSy  Carth. 
226  ;  Toung  v.  King,  3  T.  R.  98  ;  Bex  v.  Kingston,  8  East,  46  ;  Beg,  v. 
Galloway,  1  Moody's  C.  C.  234 ;  Beg,  v.  Johnson,  3  M.  &  S.  549  ;  Beg, 
V.Jones,  2  Camp.  132;  O'ConneWs  Case,  11  CI.  &  F.  155,  211,  241, 
261,  272,  295,  385-394,  395-415  ;  Burns  on  Justice,  tit.  "Indictment;'' 
Beg,  V.  Fussell,  3  Cox's  C.  C.  291  ;  Carlton  v.  Commonwealth,  5  Met<;.  532 ; 
Josslyn  v.  Commonwealth,  6  id.  236 ;  Crowley  v.  Commonwealth,  6  id. 
581  ;  Commonwealth  v.  Hills,  10  Cush.  530  ;  Commonwealth  v.  Ccry, 
103  Mass.  214;  State  v.  Fuller,  34  Conn.  280-282;  Commomoealth  v. 
Birdsall  69  Penn.  482 ;  State  v.  Gummer,  22  Wis.  421  ;  State  v. 
Kirhy,!  Mo.  317;  49  N.  H.  465;  People  v.  Costello,  1  Den.  83; 
People  V,  Kane,  %  Wend.  214;  People  v,  Bynders,  12  id.  429  ;  People 
V.  Baker,  3  Hill,  159  ;  Hodgman  v.  People,  4  Den.  235.  An  action 
in  which  several  penalties  are  joined  can  be  maintained.  City  of  Brooke 
lyn  V.  Cleves,  H.  &  D.  Sup.  231  ;  Johnson  v.  H,  B,  B,  B,  Co,,  2 
Swee.  298  ;  Ftsher  v.  B,B,  Co,,  46  N.  Y.  659.  The  court  has  jurisdiction 
to  try  misdemeanors.  2  R.  S.  709,  §  25,  as  amended  by  chap.  330,  Laws 
1830,  §  61  ;  3  R.  S.  (5th  ed.)  996,  §  26 ;  id.  1008,  §§  48, 49.  The  court 
had  power  to  sentence  the  relator  to  be  imprisoned  in  the  penitentiary  of 
the  city  of  New  York.  Laws  1814,  chap.  176;  Laws  1824,  chap.  213, 
§  1 ;  Laws  1825,  chap.  179;  Laws  1830,  chap.  42,  §  8,  p.  29;  Corp. 
Ordinances,  1838-1839,  p.  108,  tit.  2. 

Allen,  J.  The  question  of  gravest  import,  and  which  is  to  be  considered 
in  limine,  as  that  upon  which  the  jurisdiction  of  the  court  to  considor 
the  other  question  presented  depends,  relates  to  the  office  and  effect  f  the 
writ  of  habeas  carpus,  under  our  system  of  jurisprudence,  and  the  staratea 
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of  the  State  regulating  proceedings  under  it.  Relief  from  illegal  im- 
prisonment by  means  of  this  remedial  writ  is  not  the  creature  of  any 
statute.  The  history  of  the  writ  is  lost  in  antiquity.  It  was  in  use 
before  magna  chari%  and  came  to  us  as  a  part  of  our  inheritancre  from 
the  mother  country,  and  exists  as  a  part  of  the  common  law  of  the  State. 

It  is  intended  and  well  adapted  to  effect  the  great  object  secured  in 
England  by  magrui  charta,  and  made  a  part  of  our  constitution,  that  no 
person  shall  be  deprived  of  his  liberty  "  without  due  process  of  law."' 
Const.,  art.  1,  §  6. 

Whenever  the  virtue  and  applicability  of  the  writ  have  been  attacked 
or  impugned,  it  has  been  defended,  and  its  vigor  and  efficiency  reasserted, 
as  the  great  bulwark  of  liberty.  The  statutes  which  have  been  pasded  in 
England  from  the  time  of  Charles  II  (31  Car.  2,  c.  2),  and  in  this  State 
from  the  time  of  its  first  organization,  have  not  been  intended  to  detract 
from  its  force,  but  rather  to  add  to  its  efficiency.  They  have  been  in- 
tended to  prevent  the  writ  being  rendered  inoperative,  by  increasing  the 
facilities  for  procuring  it,  enlarging  the  class  of  officers  having  jurisdic- 
tion in  respect  of  it,  imposing  penalties  for  refusal  to  grant  it,  or  to  obey 
it,  and  providing  for  a  speedy  return,  and  a  prompt  trial  and  discharge,  of 
the  person,  if  not  held  according  to  the  law  of  the  land.  3  Bl.  Com. 
135  ;  JSr  parte  Watkins^  2  Peters,  193.  The  earlier  statutes  of  this 
State  did  not  profess  to  deal  with  or  regulate  the  common-law  jurisdic- 
tion over  this  writ,  which  existed  in  the  Supreme  Court  and  Court  of 
Chancery,  but  had  respect  only  to  the  jurisdiction  conferred  by  statute 
upon,  and  exercised  by,  judicial  officers  out  of  court. 

The  Revised  Statutes  regulate  the  exercise  of  this  jurisdiction,  as  well 
by  courts  as  magistrates,  embracing  not  only  cases  in  vacation,  but  in 
term  time.  2  R.  S.  563  ;  5  id.  (p]dm.  ed.)  511,  revisers'  notes.  This  writ 
cannot  be  abrogated,  or  its  efficiency  curtailed,  by  legislative  action. 
Cases  within  the  relief  afforded  by  it  at  common  law  cannot,  until  the 
people  volunlarily  surrender  the  right  to  this,  the  greatest  of  all  writs, 
by  an  amendment  of  the  organic  law,  be  placed  beyond  its  reach  and 
remedial  action.  The  privilege  of  the  writ  cannot  even  be  temporarily 
suspended,  except  for  the  safety  of  the  State,  in  cases  of  rebellion  or 
invasion.     Const.,  art.  1,  §  4. 

The  remedy  against  illegal  imprisonment  afforded  by  this  writ,  as  it 
was  known  and  used  at  common  law,  is  placed  beyond  the  pale  of  legis- 
lative discretion,  except  that  it  may  be  suspended  when  public  safety 
requires,  in  either  of  the  two  emergencies  named  in  the  constitution.  This 
provision  of  the  constitution  is  a  transcript  of  the  former  constitution  of  tha 
State,  and  it  cannot  be  intended  that  the  framers  of  the  Revised  Statutes^ 
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\}j  which  the  practice  of  the  courts  in  term  time  was  placed  under  the 
same  regulations  as  that  which  had  from  the  first  been  prescribed  for 
the  officers  upon  whom  power  had  been  conferred  from  time  to  time  by 
statute,  designed  to  interfere  with  the  principles  governing  the  exercise 
of  the  jurisdiction,  or  lessen  the  value,  the  efficiency  or  importance  of 
the  writ  itself,  which,  in  respect  of  the  jurisdiction  of  the  Supreme  Court 
and  Court  of  Chancery,  was  beyond  the  reach  of  legislation. 

Bringing  the  procedure  in  term  time,  as  well  as  in  vacation,  within 
the  same  general  rules,  removes  all  doubt  that  the  intent  was  that  every 
court  and  officer  having  power  to  grant  a  writ  of  habeas  corpus^  and  to 
pass  upon  the  legality  of  an  imprisonment,  has  and  may  exercise,  in  the 
forms  prescribed  by  law,  all  the  power  exercised  at  common  law  by  the 
Court  of  King^s  Bench  in  England,  and  the  Supreme  Court  of  this  State, 
as  the  corresponding  tribunal  with  us. 

There  is  no  occasion  to  be  alarmed,  or  to  be  frightened  out  of  our 
propriety,  lest,  by  reason  of  the  number  of  magistrates  to  whom  this  great 
power  has  been  committed,  the  judgments  of  superior  courts  will  be  nul- 
lified, and  judicial  proceedings  rendered  nugatory,  so  far  as  they  interfere 
with  personal  liberty.  The  power  has  existed  in  many  inferior  magis- 
trates for  more  than  three-fourths  of  a  century,  and  the  laws  and  judg- 
ments of  courts  have  been  executed  without  unseemly  interruption  by 
means  of  this  writ  of  liberty,  and  although  a  third  of  a  century  since  a 
distinguished  executive  of  this  State  called  the  attention  of  the  legislature 
to  the  very  danger  now  invoked  as  a  reason  for  so  construing  the  statute 
as  to  contract  the  jurisdiction  of  this  writ,  the  legislature  did  not  par- 
ticipate in  the  fears  expressed,  and  suffered  the  statutes  to  remain  in  that 
form,  by  which  the  liberty  of  the  citizen  would  have  the  largest  protection. 
3  Hill,  649,  note.  It  is  no  new  feature  in  the  law  that  inferior  mag- 
istrates may,  when  thereunto  called,  sit  in  judgment  upon  the  jurisdiciiou 
of  the  highest  courts,  when  their  process  or  judgments  come  collaterally 
before  them.  Trespass  will  lie  for  property  seized,  or  for  the  imprison- 
ment of  a  person  by  virtue  of  the  judgment  of  the  highest  court  of  the 
State,  if  it  has  not  jurisdiction  of  the  person,  or  to  give  the  judgment, 
and  a  justice  of  the  peace  must  pass  upon  the  jurisdiction,  if  the  action 
chances  to  be  before  him  for  trial.  It  matters  not  what  the  general 
powers  and  jurisdiction  of  a  court  may  be  ;  if  it  act  without  authority  in 
the  particular  case,  its  judgments  and  orders  are  mere  nullities,  not  void- 
ble,  but  simply  void,  protecting  no  one  acting  under  them,  and  constituting 
no  hindrance  to  the  prosecution  of  any  right.  EUiot  v.  Peirsol,  1  Pet. 
328.  The  distinction  between  courts  of  limited  and  of  general  jurisdiction 
is  this,  that  when  their  acts  and  judgments  are  relied  upon,  either  at 
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giving  a  right  or  furnishing  a  defense,  jurisdiction  of  the  latter  is  pre- 
sumed, while  that  of  the  former  must  be  proved  ;  but  the  presumption  in 
favor  of  the  jurisdiction  of  the  court  of  general  jurisdiction  is  one  of  fact, 
and  not  conclusive.  It  may  be  rebutted.  If  it  depends  upon  the  existence 
of  certain  facts,  and  the  court  has  passed  upon  those  facts,  the  determinii 
tion  is  conclusive  until  its  judgment  has  been  reversed  or  set  aside,  and 
this  rule  is  as  applicable  to  the  judgments  of  inferior  as  of  superior  courts. 
Staples  V.  Fairchtldj  3  Comst.  41  ;  Chemung  Canal  Bank  v.  Judson^  4 
Seld.  254.  There  is  nothing  startling  in  the  application  of  these  well- 
recognized  principles  to  proceedings  by  the  habeas  carpus,  in  favor  of  the 
citizen  restrained  of  his  liberty,  under  color  of  judicial  proceedings,  al> 
solutely  void.  Neither  should  the  habeas  corpus  act,  which  judges  have 
"  revered  as  the  bulwark  of  the  constitution,  the  magna  charta  of  personal 
rights,"  be  shorn  of  its  power  and  its  glory  by  a  subtle  and  metaph3^sicuJ 
interpretation  ;  rather  should  it  receive  a  liberal  construction,  in  harmony 
with  its  grand  purpose,  and  in  disregard,  if  need  be,  of  technical  langua«^e 
used. 

This  act  has  always  been  construed  in  favor  of,  and  not  against,  the 
liberty  of  the  subject  and  the  citizen  ;  the  reading  must  be  the  same  whether 
the  benefit  of  it  is  invoked  by  the  purest  and  best  citizen  of  the  SUite,  or 
the  greatest  sinner,  and  the  one  most  worthy  of  condign  punishment. 
The  law  is  no  respecter  of  persons,  and  sujffers  no  man,  be  he  guilty  or 
innocent,  to  be  deprived  of  his  liberty,  except  **  by  due  process  of  law ;  '* 
and  the  writ  of  habeas  corpus  is  as  available,  even  to  the  guilty,  and  he 
whom  the  popular  voice  would  condemn,  as  it  has  proved  against  com 
mitments  by  the  king  in  council.  But  the  act  needs  no  interpretation 
and  is  in  full  accord  with  the  common  law,  and  the  adjudications  both  in 
this  State  and  in  England,  and  with  the  constitution. 

Persons  committed  or  detained  by  virtue  of  the  final  judgment  or  de 
cree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  vir 
tue  of  any  execution  issued  upon  such  judgment  or  decree,  are  expresNls 
excluded  from  the  benefit  of  the  act.  2  R.  S.  563,  §  22.     And  if,  upon 
the  return  of  the  writ,  it  appears  that  the  party  is  detained  in  custody  by 
virtue  of   such  judgment  or  decree,  or  any  execution  issued  thereon,  he 
must  be  remanded.     Id.  567,  §  40.     Such  persons  are  deprived  of  theii 
liberty  "  by  due  process  of  law,"  and  are  not  within  the  purview  of  tin 
constitution,  or  the  purposes  of  the  writ.     To  bar  the  applicant  from  a 
discharge  from  arrest  by  virtue  of  a  judgment  or  decree,  or  an  execution 
thereon,  the  court  in  which  the  judgment  or  decree  is  given  must  hav<> 
had  jurisdiction  to  render  such  judgment.     The  tribunal  must  be  com- 
petent to  render  the  judgment  under  some  circumstances.    The  prohibition 
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of  the  forty-second  section  of  the  habeas  corpu  act,  forbid<ling  the  inquiry, 
by  the  court  or  officer,  into  the  legality  of  any  previous  judgment,  decree 
or  execution  specified  in  the  twenty-second  section,  does  not  and  caxmoty 
without  nullifying,  in  good  measure,  the  provisions  of  that  and  other  seo- 
tioni  of  the  act  take  from  the  court  or  officer  the  power,  or  relieve  him 
from  the  duty  of  determining  whether  the  process,  judgment,  decree  or  ex- 
ecution emanated  from  a  court  of  competent  jurisdiction  ;  and  whether  the 
court  making  the  judgment  or  decree,  or  issuing  the  process,  had  the  legal 
and  constitutional  power  to  give  such  judgment,  or  send  forth  such  process. 
It  simply  prohibits  the  review  of  the  decision  of  a  court  of  competent 
jurisdiction.  If  the  record  shows  that  the  judgment  is  not  merely  erro- 
neous, but  such  as  could  not,  under  any  circumstances,  or  upon  any  state 
of  facts,  have  been  pronounced,  the  case  is  not  within  the  exception  of 
the  statute,  and  the  applicant  must  be  discharged.  If  the  judgment  is 
merely  erroneous,  the  court  having  given  a  wrong  judgment  when  it  had 
jurisdiction,  the  party  aggrieved  can  only  have  relief  by  writ  of  error, 
or  other  process  of  review.  He  cannot  be  relieved  summarily  by  habeas 
rorpm. 

The  inquiry  is  necessarily  in  every  case  whether  the  process  is  void, 
and  the  officer  or  court  having  jurisdiction  of  the  writ  must  pass  upon  it. 
If  a  process  good  in  form  issued  upon  a  judgment  of  a  court  having  ju- 
risdiction, either  general  or  limited,  must  in  all  cases  be  assumed  to  be 
valid  until  the  judgment  be  reversed  upon  error,  the  remedy  by  writ  of 
habeas  corpus  will  be  of  but  little  value. 

The  distinction  between  judgments  void  and  those  erroneous,  and  there- 
fore voidable,  is  recognized  in  all  the  cases  to  which  we  are  referred. 
All  the  eminent  jurists  who  delivered  opinions  in  the  celebrated  case  of 
.lohn  V.  N.  Yates,  in  its  various  phases  and  stages  as  reported  4  Johns. 
318 ;  5  id.  281  ;  6  id.  337,  and  9  id.  394.  affirmed  the  doctrine,  although 
they  differed  widely  in  their  judgments  in  that  particular  case,  but  their 
differences,  as  well  as  the  ultimate  decision  of  the  matter,  turned  upon 
the  peculiar  circumstances  of  the  case,  and  do  not  bear,  except  very  re- 
motely, upon  the  question  now  under  consideration. 

Mr.  Hill,  in  his  valuable  note  to  the  McLeod  Case,  3  Hill,  647,  has 
carefully,  and  with  his  usual  accuracy,  epitomized  the  law  relating  to  the 
writ  of  habeas  corpus^  and  pointed  out  the  departures  under  the  statutes 
of  this  State,  from  the  common  law,  and  the  propositions  enunciated  by 
him  are  well  sustained  by  the  authorities  cited  in  the  note,  and,  so  far  as 
appliaible  to  the  case  in  hand,  may  be  briefly  summed  up.  As  well  at 
common  law  as  undor  the  statutes  of  this  State^  if  the  party  is  detained 
i>u  process,  the  existence  and  validity  of  the  process  are  the  only  facts  in  i^ 
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8ue,  and  the  right  to  inquire  into  the  validity  of  the  process  is  co-extensive 
with  that  which  is  allowed  in  an  action  for  false  imprisonment.  If  the  pro- 
cess is  valid  on  its  face,  it  will  l^e  deemed  prima  fact  e  legal,  and  the  prisoner 
must  assume  the  burthen  of  impeaching  its  validity  by  showing  a  want 
of  jurisdiction.  Error,  irregularity,  or  want  of  form,  is  no  objection ; 
ror  is  any  defect  which  may  be  amended  or  remedied  by  the  court  from 
which  it  issues.  If  there  was  no  legal  power  to  render  the  judgment  or 
decree,  or  issue  the  process,  there  was  no  competent  court,  and  consequently 
no  judgment  or  process.  All  is  coram  nonjudice  and  void.  See  3  Hill, 
Dote,  supra,  pp.  659,  661  and  665,  and  cases  cited.  AVlien  a  prisoner,  con- 
victed in  a  court  of  local  limited  jurisdiction,  sought  to  be  discharged  on 
habeas  corpus,  on  the  ground  that  the  offense  was  committed  without  the 
jurisdiction  of  the  court,  the  application  was  denied,  for  the  reason  that  the 
indictment  charged  the  locus  in  quo  to  be  within  the  jurisdiction  of  the 
court,  and  that  fact  must  have  been  found  by  the  jury,  if  traversed,  or  the 
jurisdiction  was  admitted,  the  court  holding  that  the  truth  of  the  record 
could  not  be  impeached  on  habeas  corpus.  The  general  principle  that  the 
want  of  jurisdiction  appearing  upon  the  record  would  be  good  cause  for  a 
discharge,  was  not  questioned.  In  re  Newton,  16  C.  B.  97.  Rex  v.  Coll- 
yer,  Sayer,  44,  was  a  habeas  corpus  for  the  discharge  of  persons  in  execution 
under  a  judgment  which  was  illegal,  because  in  excess  of  the  power  of  the 
couit.  The  Court  of  Quarter  Sessions  had  jurisdiction  of  the  offense, 
and  of  the  persons  of  the  accused,  but  the  judgment  upon  an  indictment 
for  an  assault  was  imprisonment  one  month,  and  that  the  defendants  ask 
pardon  upon  their  knees  of  the  prosecutor,  and  cause  an  account  of  the 
sentence  to  be  printed  in  the  Daily  Advertiser,  and  not  to  be  discharged 
out  of  prison  until  the  judgment  has  been  duly  performed. 

The  judgment  was  held  illegal,  except  the  imprisonment,  and  the  de- 
fendants were  discharged,  and  were  not  put  to  their  writ  of  error. 

In  Crepps  v.  Durden,  2  Cowp.  640,  in  an  action  of  trespass,  a  conviction 
by  a  justice  of  the  peace  for  more  than  one  penalty  for  exercising  the  or- 
dinary calling  of  a  party  on  Sunday  for  the  same  day,  was  held  void,  by 
reason  of  the  excess  of  jurisdiction  ;  the  action  was  sustained,  although 
the  convictions  were  not  quashed.  The  jurisdiction  of  the  magistrate  to 
convict  and  punish  for  one  offense  was  not  questioned,  but  the  court  ad- 
judged that  he  had  no  jurisdiction  whatever  in  respect  of  the  three  last 
convictions,  for  the  reason  that  there  could  be  but  one  offense,  and  one 
punishment  for  the  acts  of  a  single  day. 

In  People  v.  Cassels,  5  Hill,  164,  the  court,  by  Bronson,  J.,  say  that 
the  prisoner  had  an  undoubted  right,  when  brought  before  the  commi» 
liouer  on  habeas  corpuSn  to  show  that  the  committing  magistrate  acted 
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without  authority,  notwithstanding  the  commitment  recites  the  necessary 
facts  to  give  jurisdiction  ;  that  no  court  or  officer  can  acquire  jurisdiction 
by  the  mere  assertion  of  it.  Upon  principle  as  well  as  upon  authority, 
the  court  or  magistrate  having  jurisdiction  of  the  writ  of  habeas  carpus 
must  have  the  right,  in  order  to  give  effect  to  the  writ,  to  inquire  into 
the  jurisdiction  of  the  court  to  give  the  judgment  or  decree,  or  issue  tbe 
process  by  which  the  person  is  deprived  of  his  liberty.  In  so  doing  he 
but  inquires  whether  he  is  deprived  of  his  liberty  "  by  due  process  of 
law,"  or  the  judgment  of  a  court  of  competent  jurisdiction. 

When  a  prisoner  is  held  under  a  judgment  of  a  court  made  without 
authority  of  law.  the  proper  tribunal  will,  upon  habeas  corpus,  look  into 
the  record  so  far  as  to  ascertain  this  fact ;  and  if  it  be  found  to  be  so, 
will  discharge  the  prisoner.  Ex  parte  Lange,  18  Wall.  163.  The  court 
say  it  is  no  answer  to  say  that  the  court  had  jurisdiction  of  the  person 
of  the  prisoner,  and  of  the  offense,  under  the  statute.  It  by  no  means 
follows  that  these  two  facts  make  valid,  however  erroneous"  it  may  be, 
any  judgment  the  court  may  render  in  such  a  case. 

In  Bigehw  v.  Forresty  9  Wall.  339,  a  judgment  was  held  void,  be- 
cause in  excess  of  that  which  by  law  the  court  had  power  to  make.  In 
the  language  of  Judge  Miller,  18  Wall,  supra,  "  in  a  case  where  the 
court  had  full  jurisdiction  to  render  one  kind  of  judgment,  operating 
upon  the  same  property,  it  rendered  one  which  included  that  which  it 
h:id  a  right  to  render,  and  something  more ;  and  this  excess  was  held 
simply  void."  I  see  no  escape  from  the  conclusion  that  the  jurisdiction 
of  the  Court  of  Oyer  and  Terminer,  to  give  the  judgment  or  judgment  j 
which  appear  upon  the  record  returned  to  this  court,  and  by  virtue  of 
which  the  relator  is  held,  was  a  proper  subject  of  inquiry  upon  the  return 
of  the  writ  of  habeas  corpus.  It  was  the  only  fact  which  the  prisoner 
could  allege,  for,  whatever  errors  the  court  may  have  committed  prior  to 
the  judgment,  if  the  court  had  power  to  make  the  judgment,  they  can 
only  be  reviewed  by  writ  of  error.  In  other  words,  upon  the  writ  of 
hafteas  corpus,  the  court  could  not  go  behind  the  judgment ;  but  upon  the 
whole  record,  the  question  was  whether  the  judgment  was  warranted  by 
law,  and  within  the  jurisdiction  of  the  court. 

This  conclusion,  as  to  the  potency  and  efficiency  of  the  writ  of  habeas 
jorjnts  to  test  the  jurisdiction  of  every  court  in  the  land,  assuming,  by  its 
judgments,  decrees  and  process,  to  deprive  the  citizen  of  his  liberty,  and 
which  ic  entirely  consistent  with  the  history,  uses  and  sacredness  of  the 
writ,  and  its  connection  with  civil  liberty  and  free  government,  makes  it 
oecessaiy  to  consider  the  questions  made  upon  the  record,  of  the  couvic- 
tioii9  Knd  judgments  returned  to  us.     Our  examination  will  be  confined 
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lo  that  record.  We  shall  not  assume  to  go  back  of  it  for  any  purpoi»e, 
for  by  it  must  the  jurisdiction,  as  challenged,  be  tried.  Bearing  in  mind 
the  distinction  between  judgments  merely  informal  or  erroneous  and  those 
void  as  without  jurisdiction,  coram  non  judice,  the  question  is,  had  the 
Court  of  Oyer  and  Terminer  the  power  to  pronounce  the  several  judg* 
ment«,  and  mflict  the  accumulated  punishments  upon  the  conviction  oi 
the  prisoner  of  the  offenses,  as  charged  in  the  single  indictment  ? 

Whether  it  was  error  to  join  in  the  same  indictment  counts  for  seveinl 
distinct  offenses,  or  whether  the  court  should  have  compelled  the  proo*^- 
cutor  to  elect  between  the  several  counts,  are  not  questions  that  can  be 
considered  upon  this  •hearing. '  They  do  not  go  to  the  jurisdiction  of  the 
court,  and  can  only  come  up  on  error  from  the  judgment.  The  court 
h:ul  jurisdiction  of  the  person  of  the  accused,  and  of  criminal  offenses 
connnitted  within  the  county  of  New  York,  and  necessarily  had  jurisdic- 
tion to  pass  upon  the  form  and  sufficiency  of  the  indictment  and  the  order 
and  course  of  the  trial,  and  decide  every  question  that  arose  in  its  pro- 
gress, and  whether  the  determinations  of  the  court,  upon  any  or  all  of 
the  questions,  were  right  or  wrong,  did  not  affect  the  jurisdiction.  In 
other  words,  the  court  had  jurisdiction  to  make  wrong,  as  well  as  right, 
decisions,  in  all  the  stages  of  the  prosecution,  and  whether  those  made 
were  right  or  wrong  cannot  be  raised  on  habeas  corpus.  This  renders  it 
unnecessary  to  consider  in  much  detail,  or  at  all,  except  as  they  may  in- 
cidentally aid  in  the  consideration  of  the  question  actually  presented, 
those  cases  in  which  the  question  has  been  as  to  the  propriety  of  uniting, 
fos  the  purposes  of  a  trial,  several  offenses  in  one  indictment,  and  the 
duty  of  the  court  to  compel  the  prosecutor  to  elect  when  distinct  offenses 
are  so  charged.  In  theory,  every  count  in  an  indictment  is  for  a  distinct 
offense,  but  in  fact,  as  is  very  well  understood,  in  most  cases,  several 
counts  are  resorted  to,  and  the  same  offense  stated  in  different  forms,  and 
with  different  circumstances,  to  meet  the  evidence  that  may  l)e  adduced 
upon  the  trial.  The  class  of  cases  in  which  indictments  of  that  character 
have  come  under  review  can  have  no  possible  bearing  upon  the  questions 
before  us.  In  no  event  could  there  be,  in  such  cases,  but  a  single  punish- 
ment, and  that  as  for  the  one  offense,  charged  in  different  ways,  to  avoid 
objections  for  variance. 

But  there  are  cases  to  which  reference  will  hereafter  be  made  in  which 
diiitinct  offenses  have  been  joined  in  separate  counts  in  the  same  indict- 
ment,  and  it  has  not  been  held  error.  How  far  these  cases  justify  cumu- 
lative judgments  aggregating  a  punishment  in  excess  of  that  prescribed 
by  law  for  the  specific  grade  of  offenses  charged,  will  be  cousidered  in 
another  connection.     It  is  safe  to  say,  however,  that  these  cases  do  aot 
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necessarily  warrant  the  coDclusion  that  a  conviction  for  several  offenses 
thus  charged  is  the  equivalent  of  several  separate  convictions  upon  dis- 
tinct indictments  as  authorizing  several  distinct  judgments. 

Reference  is  made,  and  stress  laid  upon  the  statutes  of  this  State  (2  R. 
S.  700,  §  11),  directing  that,  upon  the  conviction  of  a  person  of  two  or 
more  offences,  before  sentence  shall  have  been  pronounced  upon  him  for 
either,  the  imprisonment  to  which  he  shall  be  sentenced  upon  the«second 
or  subsequent  conviction  shall  commence  at  the  termination  of  the  first 
or  second  term  of  imprisonment,  as  the  case  may  be.  This  statute  has 
respect  to  separate  convictions  upon  distinct  trials,  and  neither  affirms  or 
disaffirms  the  practice  pursued  in  this  case,'  and  does  not  sustain  it  by  im- 
plication or  otherwise.  The  legislature  had  in  their  minds,  evidently, 
convictions  at  different  times,  and  cases  in  which  judgment  might  be  pro- 
nounced upon  one  conviction,  before  others  were  had ;  that  is,  convictions 
upon  independent  trials,  or  distinct  indictments  at  the  same  terms  of  the 
court,  or  before  sentence  should  be  pronounced  upon  either.  It  is  to 
such  cases,  and  such  only,  that  the  statute  has  hitherto  been  deemed  ap- 
plicable. It  cannot  be  regarded  as  authority  for  the  procedure  in  this 
case,  and  as  changing  the  law,  and  if  it  was  so  intended,  the  courts  have 
been  very  dilatory  in  ascertaining  its  scope  and  effect.  The  revisers  ex- 
plain the  reason  for  recommending  its  adoption,  and  it  is  merely  to  guard 
against  possible  omissions  in  the  form  of  sentence  usually  at  that  time 
pronounced  in  the  class  of  cases  mentioned.  5  R.  S.  (Edm.  ed.)  560. 
Precedents  for  the  practice,  provided  for  by  the  statute  thus  understood, 
have  been  very  familiar  in  this  State,  but  I  am  not  aware  that  there  were 
or  are  any  for  the  practice  of  several  judgments,  each  for  the  extreme 
penalty  of  the  law  for  each  of  several  offenses,  charged  in  the  same  in- 
dictment, and  upon  a  single  conviction.  What  is  popularly  known  as  thf, 
TS,chhome  Case  is  claimed  to  be  a  direct  authority  for  the  conviction  and  sen- 
tences in  the  case  at  bar.  The  prisoner  was  convicted,  upon  a  trial  before 
Lord  Chief  Justice  Cockburn  and  his  associates,  of  two  distinct  acts  of 
perjury,  upon  separate  counts  in  an  indictment,  and  sentenced  upon  each 
to  transportation  for  the  term  of  seven  years,  as  for  disconnected  offenses  ; 
and  it  is  said  that  the  time  named  is  the  extreme  limit  of  punishment 
upon  a  single  conviction  for  the  crime  charged.  But  if  it  be  so,  then 
tliere  was  a  conviction  for  two  offenses,  which  in  this  State  would  be 
felonies,  on  the  same  trial,  which  is  not  permissible  with  us.  The  de- 
cision cannot  be  rc<jarded  as  authoritative  evidence  of  the  law  with  us. 
It  is  enough  to  say  that  no  question  appears  to  have  been  made  to  the 
judgment,  and  whether  it  is  as  authorized  by  some  statute,  we  do  not 
know.     Be  that  as  it  may,  the  judgment  has  not  received  the  deliberate 
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Banction  of  any  court  in  heme,  and  has  not  ripened  into  a  precedent,  even 
ill  England.  It  is,  at  most,  but  evidence  of  what  the  common  law  is,  as 
now  administered  in  that  country,  but  no  evidence  as  to  what  it  was  on 
the  19th  of  April,  1775.  The  practice  of  uniting  several  courts  in  an 
indictment  is  a  departure  from  the  ancient  practice.  Lord  Denmam 
says,  in  0'  Connell  v.  Queen,  11  CI.  &  Fin.  875,  that  in  old  times  the  in* 
dictment  consisted  of  a  single  count,  and  it  may  be  assumed  that  this  is 
true.  In  the  words  of  eminent  counsel  in  a  brief  in  another  case,  now 
before  me,  this  "  device  of  inserting  many  counts  to  avoid  a  variance  did 
not  change  the  law  governing  at  the  trial." 

There  is  no  objection  to  stating  the  same  offense  in  as  many  different 
ways  as  may  be  deemed  expedient.  It  cannot  mislead  the  accused,  or 
embarrass  him  in  his  defense,  or  expose  him  to  accumulated  punishments. 
But  the  rule,  as  now  recognized,  extends  further  than  this,  and  different 
misdemeanors  may,  it  is  said,  and  with  a  show  of  authority,  be  joined  in 
the  same  indictment,  and  tried  at  the  same  time.  This  change  in  the 
administration  of  the  criminal  law,  affecting,  substantially,  the  rights  of 
persons  accused  of  crime,  rests  mainly  for  its  sanction  upon  the  more 
modern  practice  of  the  courts,  and  the  extent  of  the  change  thus  made  in 
the  law  can  only  be  certainly  known  by  a  reference  to  the  cases  in  which 
the  questions  have  been  adjudicated,  and  ascertaining  the  principles  upon 
which  they  rest.  If  there  could  be  but  one  punishment,  or  punishment 
as  for  a  single  misdemeanor,  irrespective  of  the  number  of  offenses  proved, 
and  of  which  he  should  be  convicted  by  the  verdict  of  the  jury,  although 
he  might  be  embarrassed  in  his  defense,  and  prejudiced  with  the  jury, 
the  court  could  possibly  see  that  no  great  harm  could  come  to  the  accused 
by  a  joinder  of  offenses.  If  the  rule  has  this  limit,  then  there  is  reason 
for  the  limitation,  as  found  in  the  books,  that  to  authorize  a  joinder  of 
different  offenses,  they  must  be  of  the  same  grade,  and  require  the  same 
judgment  If  judgment  may  be  distributive  and  cumulative,  it  is  difficult 
to  see  whv  there  should  be  an  identitv  as  to  their  character  and  extent 
of  punishment.  Statutes  have  been  necessary  to  permit  offenses  of  dif- 
ferent degrees,  and  requiring  different  punishments,  although  relating  to 
the  same  subject-matter,  to  be  joined.  1  Arch.  Cr.  Pr.  and  PI.  94  ;  Kane 
V.  People,  8  Wend.  203  ;  People  v.  Wright,  9  id.  193.  The  adjudications 
of  our  own  State  come  far  short  of  warranting  distributive  or  cumulative 
punishments  upon  distinct  counts,  and  for  different  offenses. 

The  first  case  to  which  we  are  referred  is  Kane  v.  People,  suprcu 
The  plaintiff  in  error  was  indicted  for  non-performance  of  his  duties  as  a 
director  of  a  turnpike  company.  The  indictment  contained  two  counts, 
and  there  was  a  general  verdict  of  guilty,  and  a  fine  imposed  of  $20Q 
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Upon  error  the  first  count  was  held  defective,  but  the  verdict  and  jwig- 
ment  were  applied  to  the  second  count,  and  the  judgment  affirmed.  It 
id  true  the  chancellor  says  obiter,  that  if  a  distinct  punishment  had  been 
inflicted  for  the  offense  charged  in  each,  the  judgment  would  only  have 
been  reversed  as  to  the  first  count  This,  at  most,  is  but  an  intimation 
of  the  opinion  of  the  chancellor,  that  separate  judgments  might  have 
been  given  on  each  count,  but  it  is  not  evidence  that  the  law  authorized 
it;  and  there  is  no  intimation  that  the  court  could  have  done  more  than 
distribute  the  full  measure  of  punishment  prescribed  for  a  single  misde- 
meanor between  the  offenses  charged  in  the  two  counts. 

People  V.  Rynders,  12  Wend.  425,  was  an  indictment  charging  the 
prisoner,  in  different  counts,  with  making,  forging  and  counterfeiting, 
and  uttering  and  publishing  as  true,  a  check  on  a  bank,  and  the  convic- 
tion was  of  the  forgery.  The  court  merely  held  there  was  no  misjoin- 
der of  counts,  and  that  the  prosecutor  was  not  bound  to  elect  upon  which 
count  he  would  ask  a  conviction.  People  v.  Baker,  3  Hill,  159,  has  just 
as  little  bearing  upon  the  question  now  before  us,  simply  holding,  that 
whether  a  district  attorney  should  elect  between  counts,  charging  different 
felonies,  was  discretionary  with  the  court,  and  not  the  subject  of  review 
on  writ  of  error.  People  v.  Oostello,  1  Den.  83,  was  an  indictment  against 
three  persons  for  attempting  to  procure  an  abortion  upon  one  Zulnia 
Marache.  In  two  of  the  counts  the  attempt  was  charged  to  have  been 
made  by  administering  drugs,  and  in  the  other  two  by  means  of  an  instru- 
ment. On  the  trial  evidence  was  given  implicating  all  in  the  use  of  the 
instrument,  and  two  in  the  administering  of  drugs,  and  the  jury  found 
two  guilty  on  all  the  counts,  and  the  three  on  the  first  and  second.  The 
court  held  that  when  it  appeared  that  Oostello  was  not  implicated  in  one 
of  the  offenses,  the  prosecutor  should  have  been  put  to  his  election,  and 
a  new  trial  was  ordered.  Hodgman  v.  People,  4  Den.  235,  decides,  that 
on  the  trial  of  an  indictment  for  selling  liquor  without  license,  the  prose- 
cutor can  only  give  evidence  of  as  many  distinct  offenses  as  there  are 
counts  in  the  indictment.  The  indictment  contained  five  counts,  and  on 
a  general  verdict  of  guilty  a  fine  (a  single  punishment)  was  imposed,  but 
for  the  error  in  the  admission  of  evidence  the  conviction  was  reversed. 
The  case  is  not  authority  for  cumulative  punishment.  People  v.  Gates, 
13  Wend.  311,  was  an  indictment  for  obtaining  the  signature  of  one  John 
Ludlow  to  an  instrument  in  writing  by  false  pretenses,  the  same  offense 
being  charged  in  different  forms  in  two  distinct  counts.  The  court  merely 
say,  in  answer  to  the  objection,  that  the  prosecutor  should  have  been  made 
to  elect  between  the  two  counts,  that  that  was  in  the  discretion  of  the 
Oourt  of  Greneral  Sessions,  and  assert  generally  that  a  defendant  may  be. 


APRIL  TERM,  1875.  225 


People  ex  rel.  Tweed  v.  Liscomb. 


tried  at  the  same  time  for  different  offenses  charged  in  the  same  indict- 
ment, if  the  offenses  are  of  the  same  grade,  and  subject  to  the  same 
punishment. 

I  have  thus,  and  at  greater  length  than  would  ordmarily  be  deemed 
necessary,  referred  to  the  several  cases  cited  from  our  own  reports,  and 
it  will  be  seen  that  no  warrant  can  be  found  in  any  of  them,  or  in  any 
remark,  casual  or  otherwise,  by  any  judge,  for  cumulative  punishments 
npon  a  conviction  of  several  offenses  charged  in  a  single  indictment,  the 
aggregate  punishn^nt  exceeding  that  prescribed  by  law,  for  the  grade  of 
offenses  charged.  The  rule,  as  claimed  by  implication,  calls  for  a  single 
judgment  for  all  the  offenses  charged  in  the  indictment,  and  of  which  the 
accused  is  convicted.  It  requires  that  the  offenses  joined  shall  be  of  the 
same  grade,  and  be  subject  to  the  same  punishment ;  that  is,  not  only 
panishii\ent  the  same  in  kind,  but  the  same  in  degree-  This  can  only  be 
Important  to  the  end  that  a  single  judgment,  equally  applicable  to  each 
of  the  offenses,  may  cover  all,  and  a  sentence,  the  maximum  of  which 
may  be  lawfully  imposed  for  each.  If  several  judgments  may  be  given 
upon  a  single  indictment,  upon  a  conviccion  for  several  disconnected  of- 
fenses, and  the  punishments  may  be  successive  and  cumulative,  there  is 
DO  good  reason  why  the  offenses  joined  should  be  of  the  same  grade,  or 
subject  to  the  same  punishment,  for  the  court  might  so  impose  the  sen- 
tences for  the  respective  offenses  that  each  could  be  fully  carried  out. 
without  interfering  with  the  others.  A  prisoner  convicted  of  several 
misdemeanors,  for  which  different  penalties  were  prescribed,  might  be 
flogged  for  one,  fined  for  a  second,  and  imprisoned  for  a  third.  If  the 
doctrine  contended  for  by  the  prosecution  can  be  maintained,  the  qualifica- 
tion of  the  rule  that  the  joined  offenses  must  be  equal  in  the  law,  subject 
to  the  same  punishment,  has  no  foundation  in  principle  and  must  fall.     If, 

as  has  been  done  in  some  cases,  the  maximum  punishment  which  the  law 
permits  for  the  grade  and  character  of  offenses  charged,  is  distributed 

among  the  several  offenses  of  which  the  prisoner  is  convicted,  according 
to  the  demerits  of  each,  the  aggregate  punishment  not  being  in  excess  of 
that  allowed  by  law  for  a  single  offense  of  the  same  kind  and  degree, 
there  would  probably  be  nothing  illegal,  conceding  that  a  person  accused 
of  crime  may  be  tried  upon  one  indictment,  for  several  and  distinct  of- 
fenses, committed  at  different  times.  Eminent  counsel  claim,  with  great 
plausibility  and  show  of  reason,  that  the  rule  permitting  the  trial  of  a 
person  for  several  offenses  at  the  same  time,  is  not  authoritatively  estab- 
lished, and  that  it  ought  not  to  be.  I  cannot  do  better  than  to  quote 
Iil)eral*y  from  the  brief  of  Mr.  O'Conor  before  referred  to,  and  adopt  his 

l4.i;ruage,  for  the  reason  that  be  very  clearly  and  tersely  expresses  the 
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position  and  the  argument  in  support  of  it,  and  which  I  deem  worthy  of 
consideration.  That  eminent  jurist,  after  referring  to  the  analcgy  between 
civil  actions  for  penalties,  and  criminal  prosecutions,  says :  "  And  accord- 
ingly, except  under  some  statute  expressly  authorizing  such  a  course,  it 
has  not  been  the  practice  to  allow  two  distinct  offenses  to  be  tried  at  the 
same  time,  either  by  indictment  or  penal  action.  Besides  the  confusion 
and  embarrassment  in  which  a  trial  at  one  time  for  many  offenses  would 
involve  the  accused,  such  a  practice,  if  tolerated,  would  break  down  and 
utterly  obliterate  many  principles  of  law  that  are  not  only  well  established, 
but  essential  to  the  safety  of  the  citizen.  Nothing  is  better  settled  than 
that  the  evil  reputation  of  the  accused  shall  not  be  offered  to  stre  ngthen 
the  proofs  against  him.  That  other  misdeeds  shall  not  be  alleged, 
proved,  or  attempted  to  be  proven,  is  equally  well-known  law.  If  the 
public  prosecutor,  or  a  common  informer  in  a  penal  action,  could  put  an 
unpopular  person  on  trial  for  every  delinquency  imputed  to  him  by  com- 
mon fame,  such  an  one,  however  innocent,  might  often  sink  under  the 
weight  of  unmerited  opprobrium.  The  usage  of  employing  numerous 
counts  to  guard  against  a  possible  variance  between  the  allegation  and 
the  proof,  is  the  sole  cause  of  any  misapprehension  concerning  this  mat- 
ter, which  may  appear  in  some  few  judicial  opinions.  Becau  se  there 
may  be  many  counts  in  an  indictment  or  declaration,  and  each  on  its  fa<  e 
must  be  for  a  different  offense,  it  has  been  hastily  assumed  that  distinct 
and  different  transactions,  occurring  at  different  times  and  places,  and 
constituting  so  many  different  offenses,  may  be  given  in  evidence  on  the 
trial  of  an  indictment,  on  a  penal  action.  Tiie  few  cases  that  are  to  be 
found  giving  an  apparent  sanction  to  this  notion  are  not  sufficient  to 
establish  it.'' 

The  learned  counsel,  with  his  usual  acumen  and  discrimination,  reviews 
the  cases  in  a  note  to  the  brief,  and  shows  that  his  position  is  not  without 
foundation,  and  1  incline  to  concur  with  him  in  opinion.  His  arguments 
appear  to  me  unanswerable.  The  practice  of  putting  a  man  on  trial  for 
distinct  offenses,  at  the  same  time,  is  fraught  with  danger  to  the  accused, 
and  can  never  be  done  except  at  great  risk  of  doing  injustice.  The  law 
is  tender  of  the  rights  of  those  accused  of  crime  to  the  extent  of  secur- 
ing to  them,  by  every  means,  a  fair  and  impartial  trial  by  a  jury  of  the 
country,  and  protecting  them  against  a  conviction  under  the  forms  of  law, 
but  without  an  observance  of  and  adherence  to  all  the  forms  and  rule^ 
of  law  calculated  to  protect  the  innocent.  But  if  the  prnctice  should  be 
regarded  so  firmly  established  that  it  cannot  be  reformed  except  by  the  Ifgi* 
lature,  the  result  of  distinct  judgments  and  cumulative  punishments  doet 
not  follow  legally,  logically,  or  necessarily.     Reference   will  be  mole  U> 
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the  reported  decisions  in  England,  in  which  it  is  claimed  the  foundation 
was  laid,  not  only  for  the  joinder  of  several  distinct  misdemeanors  in 
one  indictment,  but  for  cumulative  sentences  or  punishments.  But  it 
is  quite  evident  that  there  would  probably  be  no  precedents  of  cumula- 
tive punishments,  each  to  the  full  measure  allowed  by  law,  as  they  wero 
imposed  in  the  case  before  us.  The  reason  is  obvious.  In  England  the 
punishment  for  misdemeanors  is,  as  a  general  rule,  discretionary  with 
the  court.  1  Russ.  on  Crimes  (4th  London  ed.)  92 ;  1  Ch.  Cr.  Law,  710  ; 
56  Geo.  3,  chap.  128  ;  1  Vict.,  chap.  28.  As  the  court  could  in  all 
cases,  upon  a  conviction  of  one  or  more  misdemeanors,  pass  such  ju< la- 
ment, and  impose  such  punishment,  as  it  should  deem  proper  and  ap])or- 
tioned  to  the  crime  or  crimes  charged,  cumulative  sentences,  each 
fully  exhausting  the  statutory  power  of  the  court  in  respect  to  a 
single  offense,  could  not  be  imposed,  as  there  is  no  such  limit ;  and  cases 
in  England  within  this  rule  and  form  of  punishment  would  give  no  color 
or  support  to  the  present  judgment.  The  doctrine  is  said  to  have  had  its 
origin  in  an  expression  of  Lord  Mansfield  in  Rex  v.  Benjield^  2  Bur. 
980.  In  speaking  of  the  decision  in  Rex  v.  Clendon,  2  Strange,  870,  in 
which  it  had  been  held  that  an  assault  on  two  people  could  not  be  joined 
in  the  same  indictment,  Lord  Mansfield  thought  this  not  to  be  the  law, 
and  said  :  '^  Cannot  the  king  call  a  man  to  account  for  a  breach  of  the 
peace,  because  he  broke  two  heads  instead  of  one  ?  "  This  remark  sug- 
gested a  rule,  whether  sound  or  not,  which  has  no  possible  application  to 
the  case  at  bar,  and  could  not  in  any  sense  justify  the  joinder  of  distinct 
offenses,  committed  at  different  times,  in  the  same  indictment.  If  by  a 
single  act  like  this  a  criminal  offense  be  committed  against  two  or  more 
persons,  there  may  be  good  reason  why  they  should  be  joined.  Other- 
wise the  guilty  party  may  be  twice  punished  for  what  is,  in  substance, 
but  one  offense.  Rex  v.  Wilkes,  4  Burr.  2')27  ;  S.  C,  19  How.  St.  Trials, 
1132,  is  not  an  authority  for  joining  distinct  offenses  in  one  indictment. 
It  is  an  authority  for  sentence  of  imprisonment  upon  a  second  conviction 
to  commence  at  the  termination  of  an  imprisonment  upon  a  prior  convic- 
tion, to  which  the  pnietice  of  this  State  has  conformed,  and  is  now,  as  we 
have  seen,  sanctioned  by  statute.  The  report  of  the  case  shows  that 
there  were  two  informations  for  libel,  one  exhibited  in  Michaelmas  Term, 
1764,  for  a  seditious  and  scandalous  publication  in  the  North  BritoUy  and 
the  other  exhibited  soon  thereafter,  for  an  obscene  and  impious  essay  on 
woman.  The  defendant  was  convicted  of  both  libels,  and  was  outlawed 
on  each,  and  was  separately  sentenced  for  each.  See  4  Burr.  2527,  2578. 
Gregory  Y,  Reg.,  15  Q.  B.  974,  was  error  from  a  conviction  upon  an 
information  for  libel,  containing  four  counts,  and  the  judgment  of  tli' 
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court  sentencing  the  prisoner  to  be  imprisoned  two  months  on  each  of 
the  counts,  the  imprisonment  on  each  after  the  first  to  be  computed  from 
:h3  expiration  of  the  imj)risonment  on  the  next  preceding  count.  The 
third  count  was  held  defective,  and  the  court  adjudged  that  the  imprison- 
ment on  the  fourth  count  was  not  thereby  invalidated  as  commencing  in 
fnturo^  but  that  it  was  to  be  computed  from  the  expiration  of  the 
imprisonment  on  the  second  count.  No  other  question  was  raised  or 
decided.  Whether  the  distributive  judgment  was  legal,  was  not  con- 
sidered, and  the  aggregate  punishment  was  not  in  excess  of  that  which 
might  have  been  inflicted  for  a  single  offense.  Wilkes  was  sentenced  to 
imprisonment  for  twelve  calendar  months  upon  each  conviction  for  a 
like  offense. 

In  Toung  v.  TliB  King,  8  Term  R.  98,  the  same  offense  was  stated  dif- 
ferently in  three  counts,  and  but  one  transaction  was  under  investigation 
upon  the  trial.  Upon  a  general  verdict  of  guilty  a  single  sentence  was 
passed  upon  the  prisoner.  To  the  objection  made  on  error,  that  distinct 
offenses  were  joined  in  the  indictment,  Lord  Kenton  said,  the  objection 
would  be  well  founded,  if  the  legal  judgment  on  each  count  was  different : 
'*  It  would  be  like  a  misjoinder  in  civil  actions.  But  in  this  case  the  judg- 
ment on  all  the  counts  is  precisely  the  same  ;  a  misdemeanor  is  charged 
in  each.  Most  probably  the  charges  were  meant  to  cover  the  same  facts  ; 
but  if  it  were  not  so,  I  think  they  may  be  joined  in  the  same  indictment." 
With  him  the  other  judges  agreed,  but  Justice  Buller  states  the  prac- 
tice in  a  way  which  would  prohibit  a  trial  for  distinct  offenses  at  the 
same  time.  He  says  :  "  On  the  face  of  the  indictment  every  count  im- 
ports to  be  for  a  different  offense,  and  is  charged  as  at  different  times. 
And  it  does  not  appear  on  the  record  whether  the  offenses  are  or  are  not 
distinct.  But  if  it  appears  before  the  defendant  has  pleaded,  or  the  jury 
are  charged,  that  he  is  to  be  tried  for  separate  offenses,  it  has  been  the 
practice  of  the  judges  to  quash  the  indictment,  lest  it  would  confound  the 
prisoner  in  his  defense,  or  prejudice  him  in  his  challenge  of  the  jury ;  for 
he  might  object  to  a  juryman's  trying  one  of  the  offenses,  though  he 
might  have  no  reason  to  do  so  in  the  other.  But  these  are  only  matters 
of  discretion." 

The  case  gives  no  countenance  to  the  doctrine  of  cumulative  punish- 
ments, but  by  implication  is  adverse  to  it 

King  v.  Roherts,  Carthew,  226,  merely  held  the  information  fatally 
defective,  as  too  general  and  not  distinctly  stating  a  single  offense.  Nc 
other  question  was  before  the  court,  and  nothing  else  was  decided,  except 
that  the  judgment  should  be  arrested,  because  no  offense  was  well  and 
sufficiently  stated  in  the  information. 
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I  am  unable  to  discover  the  applicability  of  Rex  v.  Kingston,  8  East, 
41,  or  anything  in  the  arguments  of  the  judges  applicable  to  this  case. 
Nothing  was  said  in  disposing  of  the  demurrer  there,  that  has  the 
remotest  bearing  upon  the  question  before  us. 

Hex  V.  Galloway,  1  Moody's  C.  C.  234,  does  not  advance  the  argument 
of  the  prosecutor.  The  prisoners  were  charged  in  the  first  count  of  the 
indictment  with  burglary  and  larceny ;  and  in  the  second  count  with 
feloniously  receiving  the  same  goods,  knowing  them  to  have  been  stolen* 
They  were  found  guilty  on  the  second  count  only.  The  legality  of  the 
conviction  was  submitted  by  the  recorder  to  the  judges,  and  they  were- 
unanimously  of  opinion  that  the  charges  might  legally  be  joined,  and  the- 
conviction  was  affirmed ;  but  they  were  equally  divided  whether  the  prose- 
cutor should  have  been  put  to  his  election,  *'  and  thereupon  they  all 
agreed  that  directions  should  be  given  to  the  respective  clerks  of  Assize, 
not  to  put  both  charges  in  the  same  indictment." 

Ktnff  V.  Johnson,  8  M.  &  S.  589,  is  authority  for  joining  in  an  indict- 
ment a  count  for  embezzlement  of  bank  notes,  under  a  statute  of  the 
realm,  with  a  count  for  larceny  of  the  same  notes ;  and  this,  I  infer,  was 
by  reason  of  the  peculiar  phraseology  of  the  statute  against  embezzle- 
ment, which  declared  that  the  offender  should  be  deemed  to  have  feloni- 
ously stolen  them,  constituting  the  offense  a  felony  the  same  as  larceny. 

Bex  V.  Jones,  2  Camp.  181,  is  a  nmjE>nu«  decision.  The  prisoner  was 
indicted  for  frauds  committed  by  him  as  a  commissary-general,  and  the 
question  was  whether  the  prosecutor  could  give  evidence  of  part  of  the 
«ums  which  the  defendant  had  illegally  obtained  under  one  count,  and  of 
the  residue  under  another,  and  it  was  held  he  could.  Lord  Ellen- 
borough  says  :  "  I  see  not  the  slightest  objection  to  evidence  of  various 
acts  of  fraud  committed  by  the  defendant  in  his  office  of  commissary- 
general,  though  charged  under  different  counts,  as  distinct  and  substan- 
tive misdemeanors," 

It  is  quite  evident  that  convictions  and  separate  punishments  for  dis- 
tinct offenses  were  not  in  the  mind  of  the  counsel  or  the  judge.  It  is 
authority  for  the  admission  of  proof  of  distinct  acts,  charged  in  diffeniit 
counts  to  prove  a  single  crime,  to  wit,  fraud  and  peculation  in  office. 

We  are  referred  to  the  responses  of  the  judiifcs  of  England  to  certain 
questions  propounded  them  by  the  House  of  Lords,  in  the  case  of 
O'ConneU,  reported  11  Clark  &  Finnelly,  155-426.  The  verrlict  in  that 
case  was  general  upon  all  the  counts  of  the  indictment,  and  a  like  general 
judgment  passed  against  the  accused  ui)on  tlie  verdict,  without  discrim- 
ination, and  as  one  judgment.  Some  of  the  counts  were  bad,  and  the 
judgment  was  reversed  for  that  reason.     The  contention  was,  whether 
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the  verdict  and  judgment  could  be  applied  to  the  good  counts,  and  thua 
sustained.     The  learned  judges  discuss  seriatim,  and  at  great  length,  the 
practice  in  trials  of  indictments  for  felonies  and  misdemeanors,  and  the 
rule  as  to  joinder  of  counts,  for  distinct  offenses  on  the  two  classes  of 
indictments,  but  still  nothing  was  definitely  determined  in  the  judgment 
of  the  court,  or  can  be  gathered  from  the  concurrent  opinions  of  the 
judges,  that  will  aid  us  in  passing  upon  the  question  presented  by  this 
record.     It  would  be  difficult  to  deduce  from  the  opinions  collectively, 
or  that  of  any  single  judge,  that,  when  the  punishment  for  a  specific 
offense  is  limited  by  statute,  and  not  by  the  discretion  of  the  court,  and 
a  conviction  is  had  under  an  indictment  consisting  of  several  counts  of 
several  offenses,  distinct  and  distributive  sentences  could  be  imposed  for 
the  different  convictions  under  the  respective  counts,  which  would  aggre- 
gate a  punishment  in  excess  of  that  prescribed  and  limited  by  statute  for 
a  single  offense  ;  that  is,  that  the  several  punishments  combined  could  be 
in  excess  of  that  which  could,  pursuant  to  statute,  be  imposed  upon  a 
conviction  under  any  one  of  the  counts.     The  real  question  considered, 
and  in  respect  to  which  these  opinions  must  be  read  and  interpreted,  was 
whether  the  verdict  and  judgment  could  be  applied  to  the  good  counts, 
and  thus  sustained.     There  was  clearly  no  excessive  punishment  over 
that  which  might  have  been  inflicted  upon  a  single  conviction  under  any 
one  of  the  counts.     It  may  be  conceded  that  expressions  are  used  by 
some  of  the  judges,  authorizing  an  inference  that  the  punishment,  in  the 
aggregate,  upon  several  counts,  might  be  in  excess  of  that  which  would, 
in  the  discretion  of  thQ  court,  not  which  could  by  law,  be  inflicted  upon 
a  single  count,  or  for  a  single  offense.     But  it  is  not  so  said  in  terms, 
and  certainly  is  not,  and  could  not,  have  been  so  decided ;  and  the  judges 
were  not  called  upon  to,  and  did  not,  answer  any  interrogatory  which 
would  resolve  that  question. 

If  the  rule  prevails,  as  is  claimed  in  support  of  the  judgment,  it  may 
and  must  have  effect  in  all  courts  of  criminal  jurisdiction,  whether  gen- 
eral or  limited  ;  and  a  Court  of  Special  Sessions,  held  by  a  single  justice 
of  the  peace,  may  try  an  individual  for  any  number  of  misdemeanors  of 
the  same  grade,  of  which  the  court  has  cognizance,  at  the  same  time  and 
upon  a  single  complaint,  and  upon  a  conviction  impose  successive  and 
cumulative  sentences  of  imprisonment  and  fine,  to  the  full  extent  of  the 
law  for  each  offense.  For  the  rule,  if  it  exists,  does  not  grow  out  of  the 
character  of  the  court,  but  is  a  part  of  the  law  of  the  land,  of  general 
application.  It  would  follow  that  upon  the  result  of  a  single  tri.il  a 
justice  of  the  peace,  sitting  as  a  Court  of  Special  Sessions,  may  mulct  the 
convicted  party  in  separate  penalties  of  twenty-five  dollars  each,  to  the 


APRIL  TERM,  1875.  231 

People  ex  rel.  Tweed  v.  Liscomb. 

extent  of  his  property,  and  imprison  him  from  six  months  to  six  months 
4xd  libitum,  Regina  v.  Cutbitsh,  10  Cox*s  Cr.  Gas.  489,  is  adverse  to  this 
logical  sequence  of  the  rule  claimed  in  support  of  the  convictions  in  the 
case  before  us.  One  Paine  was  convicted,  under  the  vagrant  act  (5  Geo.  4, 
c.  83),  upoQ  four  separate  informations,  and  sentenced  upon  three  of  the 
conrictions  to  be  imprisoned  at  hard  labor  for  three  calendar  months,  and 
upon  the  fourth  conviction  to  a  like  imprisonment,  to  commence  at  the 
expiration  of  the  first  three  calendar  months'  imprisonment.  Upon  an 
application  for  a  writ  of  habeas  corpus,  on  a  rule  to  show  cause,  the 
cumulative  sentences  were  sustained  upon  what  Lord  Cockburn,  C.  J., 
terms,  "  by  some  degree  of  technical  straining  "  of  the  words  of  a  statute 
Vict.  11,  12,  c.  43.  But  for  the  statute,  the  prisoner  would  have  been 
discharged  for  the  invalidity  of  the  convictions  and  sentences.  This  is 
very  good  evidence  that  the  common  law,  as  administered  in  England, 
does  not  authorize  several  convictions  and  cumulative  sentences,  as  in  the 
present  case ;  and  that  the  party  illegally  imprisoned  under  sentences 
unauthorized  by  law  can  have  relief  by  habeas  corpus. 

Congress  has  thought  it  necessary  to  provide,  by  statute,  for  the  joinder 
of  several  charges  against  the  same  person  for  the  same  act  or  transac- 
tion, or  for  two  or  more  acts  or  transactions  of  the  same  class  of  crimes 
or  offenses  in  one  indictment  in  several  counts,  but  no  provision  is  made 
for  several  judgments  on  one  record.  10  U.  S.  Stat,  at  Large,  162 ;  U. 
S.  Rev.  Stat.,  §  1024. 

We  have  an  authoritative  exposition  of  the  statute  from  Judge  Nelson, 
.ate  associate  justice  of  the  Supreme  Court  of  the  United  States,  a  judge 
of  long  and  varied  experience  in  the  courts  of  this  State  and  of  the  United 
States.  Upon  the  conviction  of  one  Albro,  in  the  Circuit  Court  of  the 
United  States,  for  several  distinct  offenses  united  in  a  single  indictment, 
under  the  act  of  Congress  referred  to,  the  court  was  moved,  in  behalf  of 
the  government,  for  separate  sentences  and  distinct  punishments  for  the 
several  offenses  of  which  the  prisoner  had  been  convicted.  The  court, 
holding  the  application  under  advisement  until  the  succeeding  term> 
denied  the  application,  and  gave  a  single  judgment  as  for  one  offense. 
It  was  held.  Judge  Nelson  announcing  the  result  of  the  deliberation  of 
himself  and  his  associate,  Judge  Hall,  that  the  act  did  not  change  the 
common  law  as  it  existed  in  the  State  of  New  York  and  was  administered 
by  the  United  States  courts,  sitting  in  the  State,  and  that  the  govern* 
ment  was  not  entitled  to  a  judgment  upon  a  conviction  of  a  prisoner  of 
several  offenses  under  one  indictment  containing  distinct  counts,  except 
•8  for  a  single  offense.  This  is  very  satisfactory  evidence,  not  only  of 
(he  tiue  rule  of  the  common  Uw,  but  that  the  practice  of  imposing  ccunti- 
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lative  seutences  in  such  a  case  was  unknown,  and  daring  the  fifty  years 
of  the  judicial  life  of  that  eminent  judge,  he  had  never  known  or  heard 
of  the  exercise  of  such  a  power.  The  case  goes  far  to  answer  the  argu- 
ment in  favor  of  cumulative  sentences  derived  from  the  alleged  practice 
'>f  trying  several  distinct  offenses  at  the  same  time,  as  it  shows  that,  al- 
rhough  such  practice  be  expressly  authorized  by  statute,  the  power  to  in- 
flict cumulative  sentences  does  not  result  and  is  not  allowable.  It  is 
proper  to  state  that  we  are  indebted  to  the  district  attorney  of  the  United 
States,  prosecuting  for  the  government,  for  a  report  of  this  case. 

In  Massachusetts  there  is  a  similar  statute,  with  the  additional  provis- 
ion that  successive  convictions  may  be  had,  and  limiting  the  aggregate 
term  of  imprisonment  under  any  one  indictment.  Stat  of  1861,  chap. 
181.  In  England  various  statutes  have  been  enacted  from  time  to  time, 
which  would  not  have  been  necessary  had  the  rule  of  the  common  law 
been  as  claimed  by  the  learned  counsel  for  the  prosecutor.  Without  re- 
ferring to  others,  it  suffices  to  notice  14  and  15  Victoria,  chapter  100, 
section  16,  which  makes  it  la wf id  to  insert  several  counts  in  the  same 
indictment  against  the  same  person  for  any  number  of  distinct  acts  of 
stealing,  not  exceeding  three,  that  may  have  been  committed  by  him 
against  the  same  person  within  the  space  of  six  months,  and  to  proceed 
thereon  for  any  or  all  of  them.  See,  also,  Archbold's  Cr.  PI.  and  Pr. 
(1 6th  ed.)  pp.  66,  67,  68 ;  Geo.  4,  chap.  28,  §  48.  One  reason  assigned 
by  courts  in  England  for  permitting  the  joinder  of  distinct  misdemeanors 
while  it  is  disallowed  in  felonies,  is  that  upon  a  trial  for  felony  the  ao- 
cused  has  the  right  of  peremptory  challenges,  which  is  not  given  on  trials 
for  misdemeanors.  To  allow  a  joinder  of  different  felonies  in  the  same 
indictment,  would  deprive  the  prisoner  of  some  of  the  challenges  allowed 
by  law,  which  consequence  would  not  result  by  a  like  joinder  of  misde- 
meanors. With  us  the  same  reason  does  not  exist  for  distinguishing  be- 
tween felonies  and  misdemeanors,  as  peremptory  challenges  are  allowed 
on  trials  for  both  classes  of  offenses.  Every  person  put  on  trial  for 
any  offense  not  capital,  or  not  punishable  with  imprisonment  in  the 
State  prison  for  ten  years  or  longer,  is  entitled  to  five  peremptory 
challenges.  Laws  of  1847,  chap.  134.  Th's  statute  gives  one  put  on 
trial  for  a  misdemeanor  in  a  court  of  Oyer  and  Terminer  the  right  to 
challenge  peremptorily  ^ve  of  the  persons  driwn  as  jurors  for  such  trial. 
13y  uniting  220  distinct  misdemeanors  in  one  indictment,  the  accused, 
upon  being  arraigned  and  put  on  trial,  is  either  entitled  to  1,100  peremp- 
tory challenges,  or  is  deprived  of  the  right  in  respect  to  219  of  the  offenses 
for  which  he  is  put  on  trial 
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If  the  distinct  offenses  charged  are  but  fifty-five,  or  any  less  number , 
the  proportion  of  challenges  allowed,  or'of  which  the  accused  is  deprived, 
is  only  changed.  The  principle  is  the  same.  The  joinder  of  felonies 
is  disallowed  in  England,  because  the  prisoner's  right  of  challenge 
would  be  reduced,  and  the  same  result  follows  a  joinder  of  misde> 
meanors  here,  and  the  prisoner  is  deprived  of  a  right  given  him 
by  law.  The  reason  for  the  distinction  between  felonies  and  misde- 
meanors in  this  respect  in  England  would  forbid  the  joinder  of  distinct 
misdemeanors  in  the  same  indictment  in  this  State  and  under  our 
statutes. 

It  may  be  added  that  prior  to  1847  the  right  of  peremptory  challenges 
on  trials  for  misdemeanors  was  not  allowed  in  this  State,  and  hence'  the 
dicta  apparently  contradicting  the  practice  found  in  our  reports  prior  to 
that  time  may  well  have  followed  the  English  cases.  The  necessity  of 
this  legislation  shows  that  the  true  rule  of  the  common  law  does  not 
countenance  the  practice  and  the  judgment  in  the  case  before  us. 

I  have  examined  with  some  care  the  cases  in  the  courts  of  this  State 
and  of  England  to  which  we  have  been  referred,  or  which  have  come 
under  my  observation,  and  I  find  no  authority  for  holding  that  the  com- 
mon law,  as  it  existed  in  England  in  April,  1775,  or  as  it  exists  and  is 
adqiinistered  in  this  State  at  this  time,  permits  cumulative  sentences  to 
be  imposed  upon  conviction  for  several  distinct  misdemeanors,  charged 
in  different  counts  in  a  single  indictment,  in  the  aggregate  exceeding  the 
punishment  prescribed  by  law  as  the  extreme  limit  of  punishment  for  a 
single  misdemeanor.  I  do  not  regret  this.  A  proper  administration  of 
the  criminal  law,  as  well  in  the  public  interest  as  for  the  protection  of 
those  accused  of  crime,  requires  a  different  rule.  The  power  of  the  court 
was  exhausted  by  one  sentence  to  imprisonment  for  one  year,  and  the 
payment  of  a  fine  of  $250 ;  or  if  several  judgments  can  be  pronounced 
by  a  sentence,  the  same  in  the  aggregate,  distributing  such  punishment 
and  apportioning  it  to  the  convictions  upon  the  several  counts,  according 
to  the  demerits  of  the  offenses  charged  in  each,  each  and  every  of  the 
judgments  and  sentences,  in  excess  of  that  limit,  was  coram  non  judice. 
A  judgment  in  the  form  and  to  the  extent  allowed  by  law  once  pro- 
nounced, the  power  of  the  court  became  functus  officio^  in  respect  to  that 
prosecution  and  the  indictment,  except  to  see  that  the  judgment  was  ex- 
ecuted. There  was  no  longer  any  record  or  verdict  upon  which  the 
court  could  act.  The  jurisdiction  over  the  person  of  the  condemned  was 
exhausted,  and  as  if  no  prosecution  had  ever  been  instituted  against  him 
The  purpOvSes  of  the  prosecution  «nd  of  the  indictment  had  been  accom- 
plished.    If  the  punishment  for  the  offense  is  fixed  by  statute,  a  judg- 
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ment  in  excess  of  the  statutory  limits  is  void  for  the  excess,  as  we  havo 
seen  by  adjudged  cases  supra, 

A  party  held  only  by  virtue  of  judgments  thus  pronounced,  and  there- 
fore void  for  want  of  jurisdiction,  or  by  reason  of  the  excess  of  jurisdic- 
tion, is  not  put  to  his  writ  of  error,  but  may  be  released  by  habeas  corpta. 
It  will  not  answer  to  say  that  a  court  having  power  to  give  a  particular 
judgment  can  give  any  judgment,  and  that  a  judgment  not  authorized 
by  law,  and  contrary  to  law,  is  merely  voidable  and  not  void,  and  must 
be  corrected  by  error.  This  would  be  trifling  with  the  law,  the  liberty 
of  the  citizen,  and  the  protection  thrown  about  his  person  by  the  bill  of 
Rights  and  the  constitution,  and  creating  a  judicial  despotism.  It  would 
be  to  defeat  justice,  nullify  the  writ  of  habeas  corpus  by  the  merest 
technicality,  and  the  most  artificial  process  of  reasoning. 

There  may  be,  and  probably  is,  a  distinction  between  cases  where  the 
punishment  is  discretionary,  as  in  England  in  most  cases  of  misdemeanor, 
and  those  in  which  there  is  a  limit  fixed  by  statute,  sm  in  this  State. 
No  court  can  give  a  judgment  valid  for  any  purpose  not  authorized  by 
law.  A  prisoner  condemned  for  grand  larceny,  for  which  the  statutory 
punishment  is  imprisonment  in  the  State  prison  for  a  term  not  exceeding 
five  years,  and  who  is  sentenced  for  ten  years,  is  not,  after  the  expira- 
tion of  the  first  five  years,  held  by  "due  process  of  law,"  or  the 
"judtjment  of  a  court  of  competent  jurisdiction."  No  court  is  or 
cfin  be  competent  to  pronounce  a  sentence  and  give  judgment  in  open 
and  palpable  violation  of  a  positive  statute,  and  a  judgment  thus  given 
is  simply  void. 

With  us  all  punishments  are  prescribed  by  statute  as  well  as  to  charac- 
ter as  extent,  and  a  sentence  not  conformable  to  law  as  not  warranted 
by  statute,  or  which  is  in  excess  of  the  legal  punishment,  is  ultra  vtresy 
and  like  every  other  act,  whether  judicial  or  ministerial,  done  without 
legal  authority,  is  void.  A  sentence  to  imprisonment  in  the  State  prison 
for  a  misdemeanor  would  be  void,  as  would  a  sentence  to  imprisonment, 
when  only  a  fine  was  the  statutory  penalty.  A  fine  of  $1,000  for  a  misde- 
meanor, unauthorized  by  law,  would  not  protect  an  officer  in  the  execu- 
tion of  process  for  its  collection  of  the  property  of  the  condemned,  or  by 
detaining  the  person  until  the  fine  should  be  paid.  If  a  court  having  juris- 
diction of  the  accused,  and  of  the  offense  with  which  he  is  charged,  may 
imp  )se  any  sentence  other  than  the  legal  statutory  judgment,  and  deny  the 
aggrieved  party  all  relief  except  upon  writ  of  error,  it  is  but  a  judicial 
suspension  of  the  writ  of  habeas  corpus.  That  writ  is  alike  a  protectioa 
against  encroachments  upon  the  liberty  of  the  citizen  by  the  nnaatboiv 
ized  acts  of  courts  and  judges,  as  against  any  mere  arbitrary  arrest. 
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The  indictment,  in  this  case,  is  an  anomaly,  and  is  probably  without 
precedent,  but  it  may  have  been  justified  by  the  peculiar  circumstances 
of  the  case.  But  if  a  statute  was  necessary  in  England  to  the  joinder  of 
three  or  four  offenses  in  one  indictment,  in  several  counts,  and  to  proceed 
thereon  in  respect  to  any  or  all  of  them,  it  can  hardly  be  claimed  that 
the  common  law  allow^s  200  separate  offenses  to  be  charged,  and  a  trial 
a  nd  conviction  and  separate  punishments  for  fifty  distinct  offenses.  No  pre- 
cedent has  been  found  for  the  practice.  The  justification  is  to  be  foun<l, 
probably,  in  the  fact  that  great  wrongs  had  been  perpetrated,  and  the 
punishment  as  for  a  single  misdemeanor  was  deemed  entirely  inadequate 
to  the  offense,  and  the  public  mind  was  greatly  excited,  and  called  for 
what  would  be  thought  an  approximate  vindication  of  the  law,  and  a 
somewhat  appropriate  punishment  for  the  offender.  I  would  not  be 
thou:rht  to  differ  with  the  trial  court  in  respect  to  the  character  of  the 
offense,  or  of  the  inadequacy  of  the  statutory  punishment  upon  a  single 
conviction.  The  remedy  was  by  several  indictments,  if  the  offenses  were 
distinct.  But  courts  can  only  administer  the  laws  as  they  find  them,  and 
it  is  far  better  that  the  most  guilty  should  escape,  than  that  the  law 
should  be  judicially  disregarded  or  violated.  A  greater  public  wrong 
would  be  committed,  one  more  lasting  in  its  injurious  effects,  and  dan- 
gerous  to  civil  liberty  and  the  sacredness  of  the  law,  by  punishing  a  man 
against  and  without  law,  but  under  color  of  law  and  a  judicial  proceeding, 
than  can  result  from  the  escape  of  the  greatest  offender,  or  the  commis- 
sion of  the  highest  individual  crimes  against  law. 

Neither  the  cause  of  justice  or  of  true  reform  can  be  advanced  by 
illegal  and  void  acts,  or  doubtful  experiment  by  courts  of  justice,  in  any 
form,  or  to  any  extent.  From  some  expressions  of  judges,  and  the 
remarks  of  text-writers,  there  was  some  color  for  the  idea  that  several 
distinct  offenses  could  be  tried  at  the  same  time.  But  there  was  no 
real  or  true  warrant  in  this  State  for  several  and  distinct  judgments 
upon  a  single  indictment  in  the  law,  and  for  that  reason  the  prisoner 
should  have  been  discharged  upon  the  expiration  of  the  imprisonment  for 
one  year  and  the  payment  of  a  fine  of  $250. 

The  judgment  and  orders  of  the  Supreme  Court  and  of  the  Oyer  and 
Terminer  must  be  reversed,  and  the  prisoner  discharged. 

Rapallo,  J.  The  question  submitted  to  us  in  this  case  is  of  more 
than  ordinary  importance.  Its  decision  will  result  not  merely  in  determin- 
ing the  extent  of  the  punishment  of  the  particular  prisoner  now  before  us, 
bat  either  in  establishing  in  this  State  a  rule  of  procedure  in  criminal 
cases  which  will  most  materially  affect  every  individual  who  majr  be 
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hereafter  charged  with  offenses  of  a  grade  inferior  to  felony,  or  in  ^ejec^ 
ing  the  rule  claimed  by  the  prosecution  as  not  founded  in  sound  legal 
principle  or  consistent  with  our  system  of  criminal  jurisprudence.  For 
this  reason,  we  have  permitted  an  unusually  extended  discussion  of  the 
qnesUon  at  our  bar,  during  which  we  have  heard  the  views  of  eminent 
counsel  on  both  sides,  and  it  may  be  assumed,  from  the  great  research 
displayed  in  their  briefs,  that  we  have  been  furnished  with  all  the  author- 
ities in  this  State,  in  England,  and  in  the  several  States  of  the  Union 
which,  in  their  judgment,  at  least,  could  throw  light  upon  the  subject.  We 
have  also  retained  the  case  under  advisement  more  than  the  usual  time, 
during  which  we  have  given  a  careful  consideration  to  the  authorities  cited. 
It  is  not  my  purpose  now  to  review  those  authorities.  Such  of  them  as  were 
mostly  relied  upon  on  the  ar^ment  have  been  referred  to  and  analyzed 
in  the  opinion  of  my  learned  brother,  Allen,  J.  I  propose  simply  to 
state  the  leading  reasons  which,  after  full  reflection  upon  the  subject,  I 
deem  controlling,  and  which  determine  me  to  concur  in  his  conclusions. 

In  the  decision  of  so  grave  a  question,  the  consideration  whether  the 
punishment  inflicted  in  the  particular  case  is  more  or  less  than  was  justly 
merited  for  the  offenses  proved,  has  no  legitimate  place.  It  is  the  prov- 
ince of  courts  to  declare  the  law  as  they  find  it  to  be,  and  adjudge  cases 
accordingly ;  not  to  change  or  strain  the  law  to  make  it  fit  any  particular 
case. 

The  main  question  now  presented  for  decision  is,  whether  several  sep- 
arate and  distinct  offenses,  each  amounting  to  a  misdemeanor,  upon  which 
an  indictment  could  be  framed,  may  be  charged  in  one  indictment  in 
separate  counts,  and  the  prisoner  put  upon  his  trial  for  all  the  alleged 
offenses  at  the  same  time,  before  the  same  jury ;  and,  in  case  the  jury 
render  a  general  verdict  of  guilty  on  all  the  counts,  or  a  verdict  of  guilty 
on  various  specified  counts,  whether  the  court  has  power  to  pronounce  a 
separate  sentence  on  each  count  upon  which  the  prisoner  is  found  guilty, 
and  thus  aggregate  sentences  on  a  single  indictment  and  trial  to  an 
extent  far  in  excess  of  the  maximum  punishment  prescribed  by  statute 
for  the  grade  of  offense  for  which  the  prisoner  has  been  indicted  and 
tried. 

The  bare  statement  of  the  question  suggests  to  every  mind  accustomed 
to  reflect  upon  such  subjects,  the  enormous  injustice  and  oppression  which 
niiirht  result  from  the  adoption  of  the  rule  which  an  affirmative  answer 
to  this  question  would  establish,  and  discloses  how  effectually  such  a  rule 
of  procedure  would  obliterate  many  of  the  most  valuable  safeguards 
which  the  law  has  thrown  around  the  trial  of  persons  accused  of  crime. 
Laifvs  are  framed  not  merelv  to  secure  the  ounishment  of  those  who  arc 
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justly  accused,  but  to  afford  a  fair  trial  to  all  and  guard  against  convio- 
tions  being  obtained  through  improper  means  or  influences.  The  law, 
therefore,  furnishes,  as  far  as  possible,  to  every  defendant,  the  moans  of 
knowing  precisely  of  what  he  is  accused,  of  securing  an  impartial  juiy, 
and  all  reasonable  opportunity  for  presenting  his  defense;  and  it  pio. 
hibits  the  introduction  against  him  of  any  evidence  not  bearing  upon  the 
question  of  his  guilt  of  the  particular  crime  charged,  and  carefully  ex- 
cludes evidence  which  merely  tends  to  create  prejudice  against  him  by 
showing  that  he  is  a  person  of  bad  character,  or  guilty  of  crimes  other 
than  that  for  which  he  is  upon  trial.  The  generally  accepted  and  recog- 
nized principle  is,  that  a  man  shall  be  tried  for  only  one  crime  at  a  time, 
and  convicted  only  upon  evidence  of  the  commission  of  that  crime,  and 
not  upon  proof  of  other  crimes  which  show  him  to  be  a  fit  subject  for 
punishment.  If  it  were  proposed  at  a  Court  of  Sessions  or  Oyer  and 
Terminer,  at  which  a  prisoner  was  arraigned  for  trial  upon  fifty  separate 
indictments  for  as  many  different  offenses,  to  try  all  the  indictments  at 
the  same  time  and  before  the  same  jury,  the  common  sense  of  every  lay- 
man, as  well  as  lawyer,  would  revolt  at  the  proposition  ;  and  yet  it  is 
claimed  that  the  same  result  can  be  accomplished,  in  cases  of  misde- 
meanors, by  uniting  all  the  charges  in  the  same  indictment.  The  evils 
are  the  same  in  both  cases.  Evidence  of  each  misdemeanor  would  natur- 
ally prejudice  the  jury  against  the  prisoner  in  determining  upon  his  guilt 
or  innocence  as  to  each  of  the  others.  Evidence  which  would  be  legally 
inadmissible  as  to  some  of  them,  would  be  necessarily  admitted  if  compe- 
tent as  to  some  other.  The  prisoner  might,  himself,  be  obliged  to  intro- 
duce evidence  to  exculpate  himself  from  some  of  the  charges,  which  would 
have  a  bearing  prejudicial  to  him  (though,  perhaps,  illegitimately  so)  on 
the  trial  on  the  others.  The  result  at  which  the  law  aims,  of  making 
each  criminal  charge  depend  upon  its  own  merits,  would  be  frustrated. 

If  the  rule  claimed  by  the  prosecution  is  sound,  it  is  equally  applicable, 
as  statedin  the  opinion  of  my  brother,  Allen,  J.,  to  trials  before  inferior 
courts  or  magistrates,  upon  complaints  for  petty  offenses  for  which  they 
have  jurisdiction  to  impose  only  a  short  term  of  imprisonment.  If  a  vast 
number  of  such  offenses  can  be  united  in  one  indictment  and  separately 
punished,  they  can,  with  equal  propriety,  be  united  in  one  complaint  and 
tried  together,  and  the  result  would  follow  that  a  magistrate  or  Court  of 
Special  Sessions,  to  whom  the  legislature  had  confided  the  power  of  try- 
ing only  such  offenses  as  are  punishable  by  fine  or  imprisonment  not 
exceeding  one  year,  could  upon  a  single  trial  sentence  a  prisoner  for  u 
term  exceeding  the  possible  duration  of  his  life. 

It  is  clear  that  the  rule  claimed  is  subject  to  very  serious  objections^ 
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and  has  little,  if  anything,  to  recommend  it,  and  could  only  be  made  use 
ful  by  being  carefully  guarded  by  statutory  restrictions.  If  the  publio 
prosecutor  finds  that  several  distinct  misdemeanors  have  been  committed, 
and  he  desires  the  infliction  of  a  separate  punishment  for  each,  be  can, 
under  existing  law,  obtain  separate  indictments  and  try  each  upon  its 
own  merits  ;  the  prisoner  will  then  be  enabled  to  avail  himself  of  his 
right  of  challenging  jurors  on  the  trial  of  each  indictment,  and  the  evi- 
dence of  the  prosecution  and  of  the  defense  will  be  confined  to  the  mat- 
ter charged  in  that  indictment  and  the  punishment  proportioned,  within 
legal  limits,  to  the  gravity  of  the  offense  proved ;  and  even  if,  under  an 
indictment  containing  several  counts,  the  proofs  should  disclose  that  the 
offences  were  distinct  and  might  have  been  the  subject  of  separate  indictr 
ments,  the  court  can  compel  the  public  prosecutor,  either  during  the 
coarse  of  the  trial  or  at  its  close,  to  elect  upon  which  count  he  claims  a 
conviction.  But  the  rule  claimed  that  the  prisoner  can  be  tried  at  the 
pame  time  on,  as  in  this  case,  over  fifty  different  charges,  and  in  case  of 
conviction,  punished  separately  on  each,  should  not,  in  my  judgment,  be. 
adopted,  unless  it  can  be  shown  to  have  been  established  by  authority, 
to  which  the  court,  on  the  principle  of  stare  decisis,  ought  to  yield  its 
own  convictions  of  right. 

In  searching  for  authority  for  such  a  course  of  procedure,  we  naturally 
turn  in  the  lirst  instance  to  the  statutes  of  our  own  State.  After  a  dili- 
gent search  we  find  there  nothing  adapted  to  the  enforcement  of  such  a 
I)ractice,  or  recognizing  its  existence  ;  on  the  contrary,  all  the  provisions 
in  relation  to  indictments,  trials  and  punishments  for  crimes  and  misde- 
meanors, seem  to  contemplate  but  a  single  conviction  and  sentence  on 
every  indictment. 

We  next  turn  to  the  reports  of  the  adjudicated  cases  in  our  own  courts. 
From  the  organization  of  the  judiciary  of  this  State  to  the  present  time, 
notwithstanding  the  industrious  researches  of  counsel  and  our  own,  we 
are  not  referred  to,  nor  do  we  find,  a  single  reported  case  in  which  cumu- 
lative sentences  have  been  imposed  on  a  conviction  of  several  offenses 
under  one  indictment,  nor  in  which  the  power  to  inflict  such  sentences 
has  been  adjudged.  The  dicta  on  this  subject,  found  in  some  reported 
oj)inious.  are  explained  in  the  opinion  of  my  learned  associate,  Allen,  J. 

We  then  appeal  to  the  experience  of  the  members  of  our  own  court, 
several  of  whom  have  presided  for  a  great  number  of  years  over  courts 
of  criminal  jurisdiction  in  this  State,  and  some  exercised  the  office  of 
public  prosecutor.  None  of  them,  speaking  either  from  experience  Ji 
tradition,  can  cite  a  case  in  which  such  a  power  has  been  exercised  oi 
sanctioned  in  this  State. 
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It  thus  appears,  as  far  as  a  negative  proposition  is  capable  of  being  es- 
tablished, that  there  is  no  authority  in  this  State  for  the  course  now  at> 
tempted  to  be  sustained,  although  occasions  for  such  a  course  must  have 
frequently  occurred,  and  that  we  are  called  upon  to  introduce  a  new  docv 
trine  into  our  jurisprudence  contrary  to  our  previous  practice,  and  as  I 
think  the  majority,  if  not  all,  of  my  brethren  will  concur  with  me  in  sav- 
ing, contrary  to  our  ideas  of  order  and  justice  in  the  administration  of 
criminal  law. 

Statutes  of  the  United  States,  and  of  some  of  our  sister  States,  and  of 
England,  have  been  referred  to,  which,  in  certain  cases,  and  under  re- 
strictions, allow  the  joinder  of  several  criminal  charges  in  one  indictment. 
But  these  statutes  rather  disprove  than  prove  the  right  at  common  law 
to  pursue  that  course ;  else  why  the  necessity  of  enacting  them  ? 

Now,  what  is  the  authority  upon  which  we  are  called  upon  to  intro- 
duce into  this  State  this  new  practice.  It  is  to  be  found  only  in  the 
opinions  of  judges  of  courts  in  England,  of  a  date  later  than  that  up  to 
which,  by  our  constitution,  we  adopted  the  common  law  of  England  ; 
and,  unless  in  a  single  very  recent  case,  in  which  the  question  was  not 
raised  or  discussed,  or  any  reason  given  (the  Tichborne  case),  no  practi- 
cal application  of  the  rule  appears  from  any  of  the  cases  eited  to  hiiv«3 
been  made,  cumulating  sentences  on  separate  counts  to  an  extent  greater 
in  the  aggregate  than  could  have  been  inflicted  upon  either  of  the  counts 
alone.  Upon  the  strength  of  these  opinions  elementary  writers  have 
stated  it  to  be  the  law,  that  various  misdemeanors  may  be  joined  in  one 
indictment  under  several  counts,  and  tried  at  the  same  time,  and  separate 
convictions  had,  although  it  is  conceded  that,  where  the  offense  amounts 
to  a  felony,  there  can  be  but  one  conviction  and  one  sentence  under  one 
indictment.  The  same  statement  has  been  repeated  in  some  American 
cases  in  other  States,  but  as  these  are  few,  and  those  to  be  found  conflict 
with  each  other,  and  none  of  them  are  authority  here,  it  is  not  useful  to 
go  into  them  in  detail. 

It  may  not  be  out  of  place,  however,  to  remark,  in  passing,  that  in 
Massachusetts,  after  the  practice  had  obtained  in  some  of  the  counties, 
founded  on  local  custom,  to  unite  and  trv  several  distinct  offenses  under 
one  indictment,  the  legislature  of  that  State  enacted  a  statute,  providing 
that  "  two  or  more  counts,  describing  different  offenses,  may  be  set  forth 
in  the  same  complaint  or  indictment  depending  upon  the  same  facts  or 
transactions,  provided  that  the  different  counts  therein  are  different  de- 
scriptions of  the  same  act."  General  Statutes  of  1861,  chap.  181.  This 
18  a  dear  legislative  condemnation  of  the  theory  of  cumulative  convictions 
and  punishments  under  one  indictment,  as  there  can  be  but  one  punish- 
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ment  for  the  same  act.  And  even  in  excise  cases,  which  are  a  class  sui 
generis,  a  statute  of  that  State  provides  "that  several  parties  and  of- 
fenses may  be  included  in  the  same  complaint,  and  several  offenses  tried 
at  the  same  time  and  successive  convictions  had ;  but  the  whole  aggregate 
term  of  imprisonment  under  any  one  complaint  or  indictment,  or  at  any 
one  term  of  the  court,  for  such  violation,  shall  not  exceed  one  year." 
The  case  cited  from  Pennsylvania  (  Commonwealth  v.  Birdsallj  69  Penn. 
482),  if  deciding  what  is  claimed  by  the  prosecution,  is  in  conflict  with 
the  settled  law,  as  well  of  England  as  of  this  State,  as  it  would  sanction 
the  union  of  several  felonies.  We  have  been  referred  to  no  other  prece- 
dents in  support  of  the  doctrine  claimed,  which  call  for  special  observa- 
tion, while  the  general  current  of  judicial  sentiment  in  other  States  is 
decidedly  adverse  to  it. 

Before  we  adopt  the  doctrine  that  several  misdemeanors  may  be  joined, 
a  doctrine  of  comparatively  modern  growth,  let  us  see  on  what  ground 
the  distinction  is  made  between  felonies  and  misdemeanors;  whether 
there  is  any  distinction  in  principle,  so  far  as  this  inquiry  is  concerned, 
and  whether  the  distinctions  assumed  to  exist  under  the  law  of  England, 
even  if  sound  there,  have  any  application  under  the  laws  of  this  State. 
A  very  brief  examination  will  show  that  the  reasons  assigned  in  England 
for  this  distinction,  even  if  sound  there,  are  totally  inapplicable  here.  In 
the  first  place,  it  is  material  to  observe  that  the  punishment  for  misde- 
meanors in  England  is,  or  was  at  the  time  when  this  doctrine  was  enun- 
ciated there,  in  the  generality  of  cases,  discretionary  with  the  court ;  the 
court  had  unlimited  power  to  sentence  for  any  term,  however  long. 
The  term  was  not,  as  here,  defined  and  limited  by  statute ;  consequently, 
although  a  prisoner  might  be  sentenced  to  various  successive  terms  of 
imprisonment  on  different  counts  in  the  same  indictment,  it  could  not  be 
said  that  the  aggregate  of  these  terms  was  greater  than  the  court  had 
power  to  impose,  if  it  chose  to  do  so,  on  either  one  of  the  counts. 

But  the  main  reasons  assigned  in  the  English  cases  for  the  distinction, 
in  this  respect,  between  felonies  and  misdemeanors,  are  these :  The 
judges  say  that  a  prisoner  cannot  be  tried  for  various  distinct  felonies 
under  one  indictment,  because  it  would  embarrass  him  in  his  defense,  con- 
found the  jury  and  confound  the  prisoner,  and  prejudice  him  in  his  chal- 
lenges of  the  jury ;  the  law  of  England  allowing  to  the  prisoner  a  cer- 
tain number  of  peremptory  challenges  in  cases  of  felony.  But  they  sav 
that  this  objection  to  the  joinder  of  several  offenses  in  one  indictment 
does  not  exist  in  cases  of  misdemeanor,  because  in  those  cases,  by  the 
law  of  England,  the  prisoner  has  no  right  of  peremptory  challenge  ; 
hence,  although  different  felonies  cannot  be  tried  under  the*  same  indict- 
ment, different  misdemeanors  can. 
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It  is  not  easy  to  perceive  why  uniting  several  charges  of  different  of 
lenses  in  the  same  indictment  is  not  as  likely  to  embarrass  the  prisonei 
in  his  defense,  and  confound  him  and  the  jury,  in  cases  of  misdemeanor, 
«8  in  cases  of  felony.  But,  perhaps,  the  English  judges,  In  view  of  the 
entire  control  which  they  conld,  in  general^  exercise  over  the  conduct  of 
the  trial,  and  the  amount  of  punishment  to  be  inflicted  in  cases  of  misde- 
meanors, considered  that  it  was  in  their  power  to  adjust  any  difficulties 
which  might  arise  in  that  class  of  cases,  while  they  could  not  exercise 
like  powers  in  cases  of  felony  where  the  punishment  was  prescribed  by 
law.  Here,  the  punishment  in  cases  of  misdemeanor  is  limited  by  stat* 
ute  in  all  cases.  I  may  not  have  given  a  very  good  explanation  df  the 
grounds  of  the  distinction  made  in  England  between  indictments  for 
*nisdemeanor8  and  felonies,  but,  if  so,  it  is  owing  to  the  difficulty  of  find 
ing  any  better  ground  for  such  distinction,  so  far  as  confusion  on  the 
trial  is  concerned.  The  essential  difference,  however,  between  the  law 
of  this  State  and  that  of  England,  and  one  which  entirely  destroys  the 
reason  upon  which  the  alleged  distinction  there  depends,  is,  that  in  this 
State  the  right  of  peremptory  challenge  is  secured  by  statute  in  qases  of 
misdemeanor,  as  well  as  in  cases  of  felony ;  and  the  reason  assigned  in 
England  for  not  allowing  a  prisoner  to  be  tried  for  several  felonies  at 
the  same  time  applies  here  with  equal  force  to  trials  for  misdemeanors. 

Had  the  charges  preferred  in  the  several  counts  of  the  indictment,  in 
the  present  case,  constituted  felonies,  as  defined  in  our  statutes,  and  had 
the  court,  on  receiving  the  verdict  of  the  jury  convicting  the  prisoner 
upon  all  or  any  number  of  the  counts,  rendered  separate  sentences  upon 
each,  for  successive  terms  of  imprisonment,  exceeding  in  the  aggregate 
the  ffuiximum  which  the  court  was  empowered,  by  statute,  to  impose  for 
the  offense  charged  in  any  of  the  counts,  I  think  it  safe  to  assert  that,  in 
respect  to  the  excess,  there  could  be  no  difference  of  opinion  in  this 
court,  at  least,  as  to  the  nullity  of  the  sentence  in  respect  to  the  excess. 
If,  therefore,  as  I  have  endeavored  to  show,  it  possessed  no  greater  power 
on  conviction  upon  an  indictment  for  misdemeanors  than  upon  an  indict- 
ment for  felonies,  the  conclusion  is  very  plain  and  simple,  that  so  much 
of  the  sentence  as  exceeds  the  bounds  of  the  maximum  term  of  imprison- 
ment authorized  by  law  for  any  of  the  misdemeanors  of  which  the  pris- 
oner was  convicted,  is  void  for  want  of  power  in  the  court  to  render  it. 

A  brief  reference  to  some  of  the  statutes  in  relation  to  misdemeanors, 
and  to  that  upon  which  the  prisoner  was  indicted,  may  throw  some  light 
upon  the  subject. 

The  offense  for  which  the  prisoner  was  indicted  and  tried  in  this  case 

was  wilful  neglect  of  a  duty  enjoined  upon  him  ry  law,  via.,  that  of  au« 
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diting  certain  liabilities  of  the  county  of  New  York,  under  the  act  of 
1870.  Whatever  other  offenses  he  may  have  committed,  that  was  the 
only  one  for  which  he  could  be  punished  in  this  prosecution.  The  statute 
under  which  he  was  indicted  reads  as  follows  (2  R.  S.  696,  §  38) :  '*  When 
any  duty  is,  or  shall  be  enjoined  by  law  upon  any  public  officer,  cr  upon 
any  person  holding  any  public  trust  or  employment,  every  willful  neg'.ect 
to  perform  such  duty,  when  no  special  provision  shall  have  been  made 
for  the  punishment  of  such  delinquency,  shall  be  a  misdemeanor,  punish* 
able  as  herein  prescribed.'*  Section  40,  p.  697,  declares  the  punishment, 
and  provides  that  "every  person  who  shall  be  convicted  of  any  misde- 
meanor, the  punishment  of  which  is  not  prescribed  in  this  or  some  other 
statute,  shall  be  punished  by  imprisonment  in  a  county  jail,  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  $250,  or  by  both  such  fine  and 
imprisonment."  Clearly  there  is  nothing  in  this  provision  which  points 
to  more  than  one  conviction  or  punishment  on  any  one  indictment.  The 
indictment  in  the  present  case  contained  220  counts,  each  of  which  as- 
sumes to  charge  a  separate  willful  neglect  of  duty  —  supposing  that  the 
matter  charged  in  each  count  constituted  a  separate  offense  for  which  the 
prisoner  might  have  been  separately  indicted,  and  tried  and  punished. 
Yet  when  they  are  all  united  in  one  indictment,  and  trial,  we  find  no 
satisfactory  authority  for  the  rendition  of  more  than  one  judgment,  al- 
though  the  prisoner  may  have  neglected  his  duty  on  220  occasions,  and 
the  charge  of  neglect  of  duty  may  have  been  proved  against  him  <  n  tha 
trial  220  times  over;  all  that  the  court  had  power  to  adjudge  was,  that 
he  was  guilty  of  a  misdemeanor,  and  should  receive  the  maximum  punish- 
ment for  that  offense  prescribed  by  the  statute.  The  very  next  section 
of  the  statute  shows  cumulative  punishment  on  one  trial  could  not  have 
been  dreamed  of  by  the  legislature.  Section  41  provides  that  "  the  court 
before  whom  any  person  shall  be  convicted  of  an  offense  punishable  by 
imprisonment  in  a  county  jail  "  (which  in  this  case),  '*may  sentence  such 
person  to  imprisonment  in  a  solitary  cell  in  such  jail,  if  any  such  be 
erected,  but  such  imprisonment  shall  in  no  case  exceed  thirty  days  in  the 
whole."  Here  it  is  seen  that  the  severity  of  that  description  of  punish- 
ment, solitary  confinement,  is  recognized  by  the  legislature,  by  providing 
that  where  it  is  inflicted  the  whole  imprisonment  shall  not  exceed  thirty 
days,  that  being  treated  as  equivalent  to  one  year  of  ordinary  imprison- 
ment. Can  it  be  conceived  that  the  legislature  intended  or  supposed 
that  in  a  case  like  this  220  offenses  could  be  charged,  and  fifty- Sve  con- 
victions had,  each  of  an  offense  punishable  by  imprisonment  in  a  eoanty 
jail,  and  fifty-five  successive  terms  of  solitary  imprisonment,  ^1  thirty 
days  each,  inflicted  —  a  punishment  which  writers  upon  the  subjec  .  hare 
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stated  18  regarded  as  more  severe,  even,  than  the  death  penalty,  and  one 
which  but  few  prisoners  can  long  survive.  That  this  doctrine  of  cumula- 
tive punishments  on  one  indictment  could  never  have  entered  the  mind 
of  the  legislature,  is  made  still  more  clear  by  reference  to  the  general 
provisions  relating  to  misdemeanors.  Take  one  instance :  2  Rev.  Stats. 
(»ection  2G,  provides  that  "  Every  person  who  shall  by  his  act  or  neglect 
maliciously  kill,  maim,  wound,  injure,  torture  or  cruelly  treat,  any  horse, 
mule,  ox,  cattle,  sheep  or  any  other  animal  belonging  to  himself  or  an- 
other,  shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor.'' 
Suppose  one  were  convicted  under  one  indictment  containing  100  counts 
of  ill-treating  100  different  sheep ;  the  rule  sought  to  be  introduced  by 
the  prosecution,  if  established,  would  authorize  the  court  to  sentence 
him  to  100  years  of  imprisonment,  or  100  terms  of  thirty  days  each  of 
solitary  confinement.  If  the  power  exists  to  inflict  cumulative  sentences, 
such  a  sentence  as  is  supposed  could  not  be  reviewed  by  a  higher  court, 
for  it  would  be  a  mere  exercise  of  judicial  discretion  within  legal  limits, 
and  not  an  error  of  law.  On  convictions  for  misdemeanors,  which  are 
regarded  under  our  statutes  as  offenses  of  the  lightest  grade  known  to 
the  law,  and  are  triable  in  the  lowest  courts,  those  courts  might  impose 
heavier  sentences  than  the  highest  criminal  courts  would  have  power  to 
iutlict  for  the  most  aggravated  felonies.  No  such  incongruity  should  be 
imputed  to  our  law. 

For  the  reasons  which  I  have  stated,  I  am  of  opinion  that,  upon  any, 
indictment  for  misdemeanor,  no  matter  how  many  counts  it  may  contain, 
or  whatever  may  be  the  form  of  the  verdict,  the  power  of  the  court  to 
B^nteuce  is  restricted,  as  in  cases  of  felony,  to  the  maximum  punishment 
allowed  by  statute  for  the  highest  offense  charged  in  the  indictment; 
and  that  separate  and  cumulative  punishments  can  only  be  secured  by 
separate  indictments  and  trials  for  each  offense.  If  my  brethren  concur 
with  me  in  this  conclusion,  the  right  to  be  relieved  from  further  imprison- 
ment, by  means  of  the  writ  of  habeas  corpus^  seems  to  me  very  plain. 
That  remedy  is  available  to  every  person  illegally  detained.  The  sug- 
gestion is  made  that,  under  our  statute,  a  party  detained  "  under  a  final 
judgment  or  decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdic- 
tion "  is  precluded  from  the  benefit  of  this  writ.  That  objection  is,  I 
think,  sufficiently  answered  in  the  opinion  of  my  learned  brother,  Allen, 
J.  According  to  the  terms  of  the  statute,  the  court  under  whose  final 
judgment  the  prisoner  is  detained  must  be  not  only  a  court  of  civil  or 
criminal  jurisdiction,  but  it  must  be  competent.  This  word  can  have  no 
operation  unless  it  means  competent  to  render  such  judgment.  The 
farther  suggestion  that  under  the  forty-second  section  of  the  habeas  corpus 
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act  the  *^  legality  or  justice  '*  of  anj  judgment  or  execution  cannot  be  in* 
qnired  into  on  habeas  corpus^  is  met  by  a  reference  to  the  section  immedi 
ately  preceding,  the  forty-first,  which  expressly  declares  the  right  in 
proceedings  under  that  writ,  to  inquire  into  the  question  of  jurisdiciic:^ ; 
thus  stiowing  that  the  terms  '*  legality  and  justice,"  as  used  in  the  forty* 
second  section,  were  not  intended  to  include  questions  of  jurisdiction  or 
power.  If,  upon  a  conviction  for  a  misdemeanor,  a  prisoner  were  ecu- 
teneed  to  be  imprisoned  for  the  statutory  term  and  then  hung,  and  he 
were  detained  after  the  expiration  of  the  legal  term  for  the  purpose  of 
carrying  the  latter  part  of  the  sentence  into  execution,  the  argument 
wmd  in  support  of  this  objection  would  maintain  that  the  writ  of  habeas 
corptu  would  not  be  effectual  to  liberate  him.  Yet  the  writ  was  decided 
to  be  effectual  for  that  purpose  by  the  Court  of  King's  Bench,  in  an 
analogous  case^  as  long  ago  as  1752.     Hex  v.  CoUyer,  Sayer,  44. 

For  all  these  reasons,  as  well  as  those  stated  by  my  brother,  Allen, 
J.,  r  am  of  opinion  that  the  power  of  the  court  was  exhausted  when  it 
nad  imposed  the  first  sentence  of  one  year's  imprisonment  and  $250  fine ; 
and  that  it  then  ceased  to  be  competent  to  render  any  further  judgment 
in  tlie  case.  That  term  of  imprisonment  having  expired,  and  tlie  fine 
paid,  the  prisoner  is  entitled  to  be  discharged. 

All  concur  ;  Miller,  J.,  concurring  in  result. 

Judgment  of  Supreme  Court  and  order  of  Oyer  and  Terminer  revertedf 
and  ordered  that  prisoner  he  discharged. 


Mowers  v.  Fethers,  appellant 

(61*N.T.  34.) 

Innkeeper  —  who  is  guest. 

Pfalntiflrs  stallion  stood  at  defendant's  inn  certain  days  each  week,  under  an  agreementi 
made  for  the  season,  for  serving  mares.  Plaintiff  liad  the  l^ey  to  the  stall  and  fed  and 
cared  for  the  horse.  Defendant  furnished  the  oats  for  the  horse  and  meals  for  the 
])laintiff  at  a  price  less  than  the  ordinary  rates  to  travelers.  Held,  that  defendant'? 
cnrtody  wrw  not  tlmt  of  innkeeper,  and  that,  therefore,  he  was  not  liable  foi  the  do» 
straction  of  the  bam  and  horse  by  fire  without  negligence  on  his  part. 

ACTION  to  recover  the  value  of  a  horse,  harness  and  wagon  allegeri 
to  have  been  destroyed  while  in  defendant's  custody  as  an  innkeeper. 
The   defendant  alleged    and    proved  substantially  that   in   1865   ha 

•  The  casen  finni  fil  Xe^^  York  were  decided  by  the  Commission  of  Apx>CHls. 
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entered  into  an  agreement  with  the  plaintiff,  whereby  plaintiTs  horee— 
a  stallion  —was  to  stand  at  the  defendant's  inn  certain  days  each  week 
d'lrng  the  season,  to  serve  such  mares  as  should  be  brought ;  plaintiff 
wa'  to  have  exclusive  use  of  a  designated  box-stall  in  defendant's  barn, 
and  was  to  feed  and  care  for  the  horse,  and  defendant  was  to  furnkh 
oats  for  the  horse  and  meals  for  the  man  in  charge  of  the  horse  at  prices 
less  than  those  ordinarily  charged  to  travelers,  and  that  this  arrangement 
was  for  plaintiff's  benefit,  who  made  gains  by  the  use  of  his  stallion. 
The  horse  and  other  property  were  at  defendant's  bam  under  this 
agreement  at  the  time  of  the  loss  complained  of,  and  were  destroyed  by 
fire  with  the  bam  without  defendant's  fault. 

The  court  charged  the  jury  that  the  relation  of  guest  and  innkeeper 
was  made  out  between  plaintiff  and  defendant,  and  directed  a  verdict 
for  plaintiff.  The  judgment  thereon  was  afl5rmed  by  the  General  Terrn^ 
and  defendant  appealed. 

/.  E,  Dewey,  for  appellant. 

Nathaniel  C.  Moak,  for  respondents.  A  landlord  ia  an  insurer  of 
property  committed  to  his  custody  by  a  guest.  HuUU  v.  Swifts  33 
N.  r.  571 ;  Eamuley  v.  Leland,  43  id.  539,  541  ;  Bernstein  v.  Sweeny, 
33  N.  Y.  Supr.  Ct.  275.  Defendant  was  liable  as  an  innkeeper  for 
plaintifFs  horse.  Wmhbum  v.  Jones,  14  Barb.  193  ;  Limay.  ZhnneUe, 
7  Alb.  L.  J.  44 ;  Xrohn  v.  Sweeney,  2  Daly,  200 ;  PinkerUm  v.  Wood- 
ward,  33  Cal.  557  ;  Berk.  Woolen  Co.  v.  Proctor,  7  Cusfa.  417 ;  Not' 
^•oss  v.  Norcross,  53  Me.  169  ;  Parker  v.  Flint,  12  Mod.  255 ;  MaUory  ▼. 
Tiv.  JR.  R.  Co,,  39  Barb.  488 ;  Seymour  v.  Cook,  53  id.  451 ;  Mudyett  v. 
Bay  State,  etc,,  1  Daly,  151 ;  Cayle's  case,  8  Coke,  32 ;  MachUn  v.  N*  •/. 
Stht,  Co.,  7  Abb.  (N.  S.),  229  ;  Buddenburg  v.  Benner,  1  Hilt.  84 ;  Van  Wyck 
V.  Howard,  12  How.  147,  151 ;  Bac  Abr.,  tit-  Inns,  C.  5  ;  Bouv.  Inst.,  § 
1016;  Bennett  v.  Miller,  5  T.  R.  274 ;  McDonald  v.  EdgeHan,  5  Bai-b.  563 ; 
Allen  v.  Smith,  12  C.  B.  (N.  S.),  636 ;  104  E.  C.  L ;  WaUingy.  Potter,  9  Am. 
L.  Reg.  (N.  S.),  618 ;  Pinkerton  v.  Woodward,  33  Cal.  602 ;  OxOe  v.  Wiggins, 
14  Johns.  175  ;  Piper  v.  Manny,  21  Wend.  282;  Snydery,  Qriss,  1  Yeates. 
34 ;  Huhtt  v.  Swift,  33  N.  Y.  571 ;  Townsoh  v.  H.  de  G.  Bank,  6  H.  &  J. 
47  ;  Mateer  v.  Brown,  1  Cal.  221 ;  Burgess  v.  Clements,  4  M.  &  S.  306  ; 
1  Stark.  N.  P.  251 ;  Bawley  v.  Smith,  25  Wend.  642 ;  NcoIy.  Wikwc,  4 
Jones  l!{.  C),  146  ;  Manning  v.  WiUs,  9  Hampt.  (Tenn.)  746  ;  WaJUng  ▼. 
Potter,  35  Conn.  185. 

Retnolds,  C.  An  innkeeper  at  common  law  has  been  said  to  be  the 
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keeper  of  a  common  inn  for  the  lodging  and  entertainment  of  travelert 
and  passengers,  their  horses  and  attendants,  for  a  reasonable  compensa- 
tion. 5  Bacon's  Abr.,  Inns,  etc.,  228  ;  Story  on  Bailments,  §  475.  The 
persoc  or  persons  undertaking  thin  public  employment  were  bound  to 
take  in  and  receive  all  travelers  and  wayfaring  persons,  and  to  entertain 
them  for  a  reasonable  compensation,  if  by  any  possibility  they  could  l>e 
accommodated,  and  the  innkeeper  was  bound  to  guard  the  goods  of  his 
guests  with  proper  diligence.  5  Term  R.  274 ;  2  Barn.  &  A<1.  285  ;  1 
Carr.  &  K.  404;  7  Carr.  &  P.  213;  4  Exch.  367.  The  common-law 
rule  has  been  generally  followed  by  the  courts  in  this  country  save  so  far 
as  it  has  been  modified  by  statute.  The  duties,  rights  and  responsil>ilitics 
of  an  innkeeper  are  in  most  respects  kindred  to  those  of  a  common  carrier, 
but  in  order  to  enforce  the  strict  common-law  liability  of  an  innkeeper, 
the  technical  relation  of  guest  and  innkeeper  must  be  established,  and 
the  question  is,  whether  it  existed  in  the  present  case.  I  think  it  did  not, 
for  reasons  now  to  be  suggested. 

It  seems  to  be  apparent  from  the  nature  of  the  duties  and  obligations 
of  the  keeper  of  a  common  or  public  inn,  that  he  is  not,  in  his  capacity  of 
innkeeper,  bound  to  receive  or  furnish  accommodations  for  persons  de- 
sirous of  exposing  their  commodities  for  sale,  or  bound  to  permit  his  es- 
tablishment to  be  made  a  depot  for  the  propagation  of  horses. 

He  is  doubtless  bound  to  receive  and  entertain  a  strolling  pedler,  and 
securely  guard  his  pack  of  trinkets  if  brought  m/ra  hospitium^  so  lt)ng  as 
he  remains  a  mere  guest.  So,  also,  would  he  be  bound  to  receive  and 
ei  tertain  a  wayfarer,  incumbered  with  a  stallion,  but  under  no  obligation 
as  an  innkeeper  to  allow  his  curtilage  to  be  turned  into  an  asylum  for 
the  breeding  of  horses.  It  is  very  manifest  in  this  case  that  the  sojourn 
of  the  plaintiff  Eggner,  with  the  horse,  at  the  defendant's  inn,  was  not 
that  of  an  ordinary  traveler.  The  purpose  and  object  was  entirely  different, 
and  the  defendant,  as  an  innkeeper,  was  under  no  common-law  obliga- 
tion  to  receive  and  entertain  the  plaintiff  Eggner  and  his  horse  for  such 
a  purpose,  and  where  he  is  not  bound  to  receive  and  entertain  the  per- 
son as  his  guest,  the  strict  rule  of  common-law  liability  for  the  preser\'a- 
tion  of  his  property  does  not  obtain.  The  obligation  to  respond  for  in- 
jury to  property  depends  upon  his  duty  to  receive  and  entertain  as  an 
innkeeper,  and  they  must  stand  or  fall  together.  Grinnell  v.  Cooh^  3  Hill, 
485 ;  Ingahbee  v.  Wood,  36  Barb.  455  ;  S.  C,  33  N.  Y.  577  ;  HuUtt  v. 
Swift,  i^,  bl \ ,  The  arrangement  by  which  the  plaintiff  Eggner.  with 
his  horse,  occupied  the  premises  of  the  defendant  two  days  in  each  week, 
was  made  beforehand,  and  was  to  continue  during  the  season,  foi  serving 
inares  that  should  be  brought  to  the  iuclosure.     The  stall  that  the  horse 
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was  to  occDpy  was  selected,  and  some  other  conveniences  incident  to  the 
business  to  be  carried  on  were  also  provided  for.  The  plaintiff  Eggner 
was  himself  to  groom  and  take  care  of  the  horse,  and  when  occupying  the 
stall  selected  for  his  accommodation  he  had  it  under  a  lock  and  key  of 
bis  own.  The  price  of  oats  for  the  horse  and  of  meals  for  Eggner  was 
9  icd  at  prices  less  than  charged  ordinary  travelers.  Under  this  condition 
of  facts  it  appears  to  me  obvious  that  Eggner  did  not  come  for  entertain- 
ment at  the  defendant's  inn  as  an  ordinary  wayfarer,  but  under  a  special 
arrangement  previously  made.  In  such  case  the  utmost  limits  of  the  de- 
fendant's liability  was  that  of  an  ordinary  bailee  for  hire. 

The  case  of  Washburn  v.  Jones,  14  Barb.  198,  has  no  analogy  to  this- 
There  the  defendant  was  made  liable  for  negligence  in  fact  in  the  con- 
struction of  the  stall,  by  reason  of  which  the  horse  received  the  injury, 
and  that  liability  would  follow  if  he  was  to  be  regarded  merely  as  an  or- 
dinary bailee. 

In  the  case  at  bar,  I  think,  there  should  be  a  new  trial. 

LoTT,  Ch.  C,  and  Gray,  C,  concur. 

Eabl  and  Dwioht,  CC,  dissent. 

Judgment  reversed^  and  new  trial  ordered. 


Barns  v.  Barrow,  appellant 
(61  N.T.  aa) 

Ouai*cmiy  —  to  he  strictly  construed, 

A.  agreed  to  furnish  B.  with  goods  for  sale  on  commission,  and  C.  guaranteed  that  B. 
should  account  for  the  proceeds  of  the  sales.  The  goods  were  furnished  by  a  firm  ol 
which  A.  was  a  member.  Heldf  that  the  firm  could  not  maintain  an  action  against 
C.  on  the  guaranty  without  proving  that  he  knew  that  the  goods  were  to  be  furnished 
by  them. 

ACTION  upon  a  guaranty.  On  October  20,  1869,  John  W.  Barns, 
one  of  the  plaintiffs,  agreed  in  writing  to  furnish  Edward  Barrow 
flour  and  feed  to  be  sold  on  commission,  and  the  defendant,  John  Barrow, 
guaranteed  in  writing  that  Edward  Barrow  should  account  to  Barns  for 
the  proceeds.  Bams  was  a  member  of  the  firm  of  John  W.  Barns  &  Co., 
which  firm,  and  not  John  W.  Barns,  furnished  the  flour  and  feed  to  Bar- 
row, and  now  brings  action  on  the  guaranty  to  recover  a  balance  due  fix)m 
Edwtird  Barrow.  It  did  not  appear  that  either  Edward  Barrow  or  defend- 
ant knew  that  the  goods  supplied  belonged  to  the  copartnership. 

The  referee  ordered  judgment  for  the  defendant,  which  was  reversed 
hj  the  General  Term,  and  defendant  appealed. 
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W,  J.  WaUace^  for  appellant 
A.  L,  Johnson^  for  respondent. 

DwiGHT,  C.  The  single  question  in  this  case  is,  whether,  under  a 
written  contract  of  guaranty,  purporting  to  be  made  with  a  particular 
person,  a  firm,  of  which  that  person  is  a  member,  can  recover  the  value 
of  goods  supplied  to  the  person  whose  solvency  was  guaranteed,  there 
being  no  evidence  that  the  guarantor  was  made  acquainted  with  the  fact 
that  the  goods  were  to  be  supplied  by  the  firm. 

On  the  face  of  this  contract,  it  is  plain  that  no  one  could  act  upon  it, 
except  the  persons  named  in  it.  The  plaintiffs  maintain  that  they  can  go 
behind  the  apparent  transaction  and  show  that  they  supplied  the  goods 
instead  of  John  W.  Bams.  This  claim  is  not  one  between  the  person 
who  received  the  consideration  and  the  plaintiffs.  Were  they  seeking  to 
collect  of  Edward  F.  Barrow,  the  purchaser,  i(,  might  be  claimed  that  the 
case  was  simply  one  of  an  undisclosed  principal  in  the  law  of  agency  ; 
and  that  parol  evidence  might  l)e  offered  to  show  that  John  W.  Barns 
was  acting  for  the  firm.  This  is  the  principle  of  such  cases  as  Alexander 
V.  Barker^  2  Cromp.  &  Jer.  134;  Oothay  v.  Fennell^  10  B.  &  C.  671, 
cited  in  the  court  below.  In  Alexander  v.  Barkery  there  was  a  loan  of 
money  direct  to  the  defendant,  which  was  supplied  by  the  plaintiff  in  his 
own  name,  though  it  belonged  to  a  firm  of  which  he  was  a  member. 
Tlie  court  held  that  the  firm  might  recover,  as  it  was  their  money.  There 
was  no  clement  of  guarantee  in  the  case.  In  Oothay  v.  FenneQ^  three 
persons  agreed  to  be  jointly  interested  in  the  purchase  of  goods,  which 
was,  however,  made  in  the  name  of  one  of  them ;  it  was  held  that  all 
might  recover  for  breach  of  contract. 

The  present  case  differs  in  an  essential  particular  from  those  just  cited. 
It  is  a  case  of  pure  guaranty ;  a  contract  which  is  said  to  be  stricHssimi 
Juris  ;  and  one  in  which  the  guarantor  is  entitled  to  a  full  disclosure  of 
every  point  which  would  be  likely  to  bear  upon  his  disposition  to  enter 
into  it.  The  consideration  of  the  contract  does  not  inure  to  him,  but  to 
another.  He  assumes  the  burden  of  a  contract  without  sharing  in  its 
benefits.  He  has  a  right  to  prescribe  the  exact  terms  upon  which  he  will 
enter  into  the  obligation,  and  to  insist  on  his  discharge  in  case  those  terms 
are  not  observed.  It  is  not  a  question  whether  he  is  harmed  by  a  deyia- 
tion  to  which  he  has  not  assented.  He  may  plant  himself  upon  the  tech- 
nical objection,  this  is  not  my  contract,  non  in  haec  foederaveni.  Accord* 
ingly,  in  the  present  case,  he  may  say :  <<  I  contracted  with  John  W. 
Bams,  and  will  not  be  liable  for  supplies  furnished  by  a  firm,  though  he 
may  be  a  member  of  it." 
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The  authorities,  when  carefully  considered,  sustain  this  conclusion, 
Mr.  Burge,  in  his  work  on  Suretyship,  chap.  3,  discusses  this  subject  at 
length.  He  says :  "  The  contract  of  suretyship  is  to  be  construed  strictly ; 
that  is,  the  obligation  is  not  to  be  extended  to  any  other  subject,  to  any 
ether  person,  or  to  any  other  period  of  time  than  is  expressed,  or  necessa- 
rily included  in  it.  It  was  in  the  power  of  the  person  accepting  the 
surety  to  have  expressed,  and  it  is  his  owd  fault  if  he  has  not  included 
the  case  to  which  he  seeks  to  extend  the  liability  of  the  surety,"  p.  40. 
This  last  remark  is  peculiarly  applicable  to  the  case  at  bar,  as  Barns,  with 
whom  the  defendant  contracted,  knew  who  the  members  of  his  firm  were, 
and  could  readily  have  named  them,  if  he  had  seen  fit.  In  the  Roman 
law,  the  rule  now  under  consideration  assumes  the  form  of  a  maxim : 
"  An  agreement  of  guarantee  made  with  one  person  cannot  be  extended 
to  another  person."  Some  of  the  English  cases  which  turn  upon  this 
principle  are  Lord  Arlington  v.  Merricke^  2  Saund.  414 ;  Wright  v.  Rus- 
sel,  2  W.  Black.  984 ;  Myers  v.  Mge,  7  T.  R.  254 ;  Barker  v.  Parker, 
1  id.  287 ;  Simson  v.  Cooke,  1  Bing.  452 ;  Strange  v.  Lee,  3  East,  484 ; 
Spies  V.  Huston,  4  Bligh  (N.  S.),  215 ;  Dry  v.  Davy,  10  Ad.  &  Ell.  30. 
The  rules  governing  letters  of  credit  depend  upon  the  same  doctrine.  The 
whole  subject  is  well  illustrated  by  the  case  of  Philip  v.  Melville,  cited  in 
Burge  on  Suretyship,  p.  68.  In  that  case,  Melville  recommended  one 
Yetts  to  Dusie  for  a  supply  of  spirits,  and  guaranteeing  the  payment. 
Dusie  wrote  on  the  back  of  the  letter  of  credit  an  assurance  to  C.  &  J. 
Philip,  plaintiifs,  that,  not  having  the  article  himself,  he  had  sent  Yetts 
with  the  letter  of  credit,  on  which  they  might  rely.  They  having  fur- 
nished the  spirits  sued  Melville.  The  court  held,  that  a  letter  of  credit 
addressed  to  a  particular  person  is  limited  to  him,  and  that  the  writer 
must  be  held  to  have  granted  it  in  reliance  on  his  prudence  and  discretion 
in  acting  upon  it ;  that  such  a  letter  contains  no  general  power  to  inter- 
pose the  writer's  credit,  or  transmit  his  guarantee ;  and  that  this  is  spe- 
cially to  be  observed  where  the  general  terms  of  the  letter  make  the  per- 
sonal limitation  the  only  restraint  on  the  responsibility  of  the  writer. 
The  same  principle  is  stated  in  Union  Bank  v.  Coster,  3  N.  Y.  203 ; 
Birckhead  v.  Brown,  5  Hill,  634;  S.  C,  2  Den.  375  ;  WaUh  v.  Bailie, 
10  Johns.  180;  Bobbins  v.  Bingham,  4  id.  476;  Penoyer  v.  Watson,  16 
id.  100.  In  Walsh  v.  Bailie,  A.  gave  a  letter  of  credit  to  B.,  addressed 
to  C.  in  Albany,  requesting  the  latter  to  deliver  goods  to  B.  C,  instead 
of  delivering  the  goods  himself,  gave  B.  a  letter  to  D.  in  Geneva,  who 
supplied  the  goods.  It  was  held  that  the  engagement  of  A.  to  C.  diil  not 
make  him  answerable  for  goods  furnished  by  any  other  person,  on  the 
ground  that  a  surety  is  n^t  answerable  beyond  the  scope  of  his  engage- 
VoL.  XIX.— 82 
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ment  In  Penoyer  v.  Watson^  the  facte  were,  that  a  letter  of  credit,  id 
&vor  of  A.,  was  addressed  to  P.  &  Co.  That  firm  havinsr  dissolved  Iheir 
partnership,  P.  acted  on  the  letter.  It  was  held  that  the  guarantor  was 
not  liable. 

It 's  conceded  that  none  of  the  cases  cited  cover  the  case  at  bar  in  its 
precise  terms.  The  theory  on  which  they  proceed,  however,  embraces  it. 
As  stated  by  Spencer,  J.,  in  Penoyer  v.  Watson^  the  surety  cannot  be 
bound  beyond  the  scope  of  his  engagement  The  sole  question  is :  To 
what  did  he  agree  ?  And  if  he  contracted  with  one  person,  as  he  had 
reason  to  suppose,  no  other  person  can  be  substituted  in  the  place  of  the 
apparent  contractee.  On  like  grounds  no  person  can  be  added  to  or  sub- 
tracted from  the  apparent  number.  The  words  of  the  written  instrument 
point  out  the  person  with  whom  he  contracted  and  measure  hb  liability, 
unless  it  be  made  to  appear  affirmatively,  by  legitimate  evidence,  that  the 
guarantor  intended  to  embrace  others. 

The  court  below,  in  holding  the  surety  liable,  laid  stress  on  an  extract 
from  a  section  in  Story  on  Partnership,  the  effect  of  which,  we  think,  was 
misapprehended.  The  passage  is  as  follows  :  '*  If  a  contract  of  guaran- 
tee should  be  entered  into  apparently  with  one  partner,  but  in  reality  it 
should  be  intended  for  the  indemnity  of  the  firm,  for  advances  to  be  made 
l)y  the  firm,  an  action  might  be  maintained  by  all  the  partners,  as  upon 
a  joint  contract  therewith,  although  the  written  papers  containing  the 
guarantee  should  be  addressed  to  one  partner,  and  he  alone  should  con- 
duct the  negotiation ; "  citing  Garrett  v.  Hundley^  3  B.  &  C.  463 ;  S.  C, 
4  id.  664.  It  will  be  observed  Justice  Story  makes  it  a  part  of  his  su|>- 
position  that  the  guarantee  is  intended  for  the  indemnity  of  the  firm, 
though  apparently  entered  into  toward  one  person.  In  the  case  cited  by 
him  evidence  was  produced  at  the  trial  which  established  that  the  guar- 
antee was  intended  to  be  given  for  the  joint  benefit  of  the  firm  and  not 
for  that  of  the  member  solely  to  whom  it  was  addressed.  This  evidence 
of  special  facts  took  the  case  out  of  the  general  rule,  which  would  have 
otherwise  governed  it. 

The  case  should  be  stated  with  some  particularity.  An  action  was 
iirst  brought  by  Garrett,  alone,  against  Handley.  It  appeared  at  the  trial 
that  the  loan,  on  account  of  which  the  guarantee  was  given,  did  not  be- 
long to  Garrett  solely,  but  to  himself  in  conjunction  with  two  partners, 
and  he  was  nonsuited.  A  second  action  was  brought  by  the  partners, 
though  the  guarantee  was  addressed  to  Grarrett  alone.  The  plaintiffs, 
to  show  right  of  action,  produced  a  correspondence  between  Bodenham, 
one  of  the  partners,  and  the  defendant,  for  the  purpose  of  showing  that 
the  guarantee,  though  in  terms  given  to  Garrett,  was  intended  for  the 
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benefit  of  the  firm.  On  the  part  of  the  defendant  it  was  urged,  first, 
that  the  correspondence  did  not  prove  that  the  guarantee  was  intended 
for  the  benefit  of  the  firm  ;  and  second,  assuming  that  it  did,  still,  that 
the  action  ought  to  have  been  brought  in  the  name  of  Garrett,  to  whom 
the  guarantee  was  in  terms  given.  The  court  directed  the  case  to  stand 
over  in  order  to  read  the  correspondence.  At  a  later  day  the  judges  said 
that  they  had  perused  the  correspondence,  and  thought  that  it  sufficiently 
appeared  that  the  guarantee  was  intended  for  the  benefit  of  the  firm  and  not 
for  Garrett  alone,  and  that  being  so,  they  were  of  opinion  that  the  action 
was  properly  brought  in  the  name  of  the  parties  for  whose  benefit  the 
contract  was  entered  into.  The  reporter  states  the  point  of  the  decision 
to  be,  that  an  action  may  be  maintained  by  the  several  partners  of  a  firm, 
apon  a  guarantee  given  to  one  of  them,  if  there  be  evidence  that  it  was 
given  for  the  benefit  of  all.  The  same  principle  was  applied  to  the 
decision  of  BcUeman  v.  PhtlHps,  15  East,  272.  In  that  case  a  letter  of 
guarantee  was  addressed  to  an  attorney,  and  parol  evidence  was  offered 
to  show  that  it  was  intended  for  his  client.  Lord  Ellenborouoh  said 
that  the  parol  evidence  did  not  go  to  extend  the  terms  of  the  agreement 
IP  writing  ;  it  only  went  to  show  that  the  letter  was  addressed  to  him  as 
the  attorney  for  the  plaintiff  and  not  as  the  principal  and  creditor  of  the 
debtor.  These  cases  show  in  the  clearest  manner  that  the  mere  address* 
ing  of  a  guarantee  to  one,  in  the  absence  of  parol  evidence  of  intentiou, 
will  not  permit  another  to  recover  upon  it. 

That  this  was  the  interpretation  put  upon  these  cases  by  Judge  Stort 
is  plainly  shown  by  the  language  used  by  him  in  section  247  of  the  work 
already  cited,  where  he  remarks  :  '*  It  never  can  be  said  with  truth  or 
justice  that  a  guarantee  or  suretyship  for  advances  to  be  made  by  A.,  B. 
&  C.  does  properly  extend  to  any  advances  made  b}^  A.  or  B.,  or  by 
A.,  B.  &  D. ;  and  therefore  the  guarantor  or  surety  may  with  all  good 
faith  and  correctness  say  non  in  hcBcfoedera  veni"  citing,  with  approval, 
Strange  v.  Lee^  3  East,  484,  490.  In  that  case  the  guarantee  reciting  that 
B.  intended  to*open  a  bank  account  with  C.  D.  &  E.,  as  his  bankers,  was 
conditioned  for  payment  to  them  of  all  sums  from  time  to  time  advanced 
to  B.  at  the  said  banking-house.  It  was  held  that  on  C.'s  death  such 
obligation  ceased,  and  did  not  cover  future  advances  made  after  another 
partner  was  taken  in.  Lord  Ellenborough  said  :  "  The  court  will  no 
doubt  construe  the  words  of  the  obligation  according  to  the  intent  of  the 
parties,  to  be  collected  from  them  ;  but  the  question  is,  what  that  intent 
was.  The  defendant's  obligation  is  to  pay  all  sums  due  to  them  on  no 
count  of  their  advances  to  Blyth.  Now,  who  are  *  them  *  but  the  i)ersoni 
before  named  ?     ♦     *     ♦     The  words  will  admit  of  no  other  meaning 
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*  *  *  We  are  desired  to  construe  our  obligation  to  be  answerable  for 
money  due  to  them  (certain  partners  having  been  before  named),  to 
mean  money  due  to  any  part  of  them  ;  a  construction  which  would  be 
contrary  to  the  words  of  the  instrument."  Pp.  490,  491.  The  only 
case  appearing  to  lend  color  to  the  plaintiff's  claim  is  Walton  v.  Dod$on^ 
3  Carr.  &  Payne,  162.  The  case  is  briefly  reported  at  fiisi  priusy  and 
was  decided  shortly  after  Garrett  v.  Handley^  supra.  It  is  probably 
nor  Inconsistent  with  it,  but  if  so  must  be  disregarded. 

lu  the  case  at  bar  the  defendant  agreed  that  Edward  F.  Barrow  should 
account  to  John  W.  Bams  for  goods  received,  and  should  sell  on  com- 
mission for  him,  and  be  accountable  for  the  proceeds,  after  deducting 
commissions  to  be  allowed  him  by  Bams.  It  is  not  possible,  on  any 
principle  of  construction  established  by  the  commentators  and  the  cases 
cited,  to  add  to  the  name  of  John  W.  Barns  those  of  William  and 
Charles  Bams,  his  copartners,  it  not  being  made  to  appear  that  the  de- 
fendant knew,  at  the  time  of  the  executi9n  of  the  contract,  that  it  was 
entered  into  by  John  W.  Barns,  not  for  himself  merely  but  also  for  his 
copartners. 

The  order  of  the  General  Term  should  be  reversed  and  the  judgmeat 

entered  upon  the  report  of  the  referee  should  be  affirmed,  with  costs. 

All  concur. 

Order  reversed^  and  judgment  accordingUf. 


Mitchell,  appellant,  v.  Reed 

(61N.T.  123.) 

PartMfrtiMp  —  relcaUm  of  partners  —  renewal  of  partnership  lease  to  one  partner. 

A  partnership  formed  to  continue  nntil  a  certain  date  leased  premises  for  a  term  to  ex- 
pire at  the  same  date,  and  made  valuable  improvements  thereon.  During  the  term 
one  partner,  without  the  knowledge  of  the  others,  took  a  renewal  of  the  lease  in  his 
own  name  for  a  term  to  begin  at  the  expiration  of  the  partnership  term.  Heldy  that  the 
new  lease  inured  to  the  benefit  of  the  firm,  and  that  the  partner  was  in  equity  a  trus- 
tee of  the  lease  for  the  partnership. 

ACTION  to  have  a  certain  lease  declared  to  have  been  taken  for  the 
benefit  of  a  partnership,  and  to  have  it  adjudged  that  the  defendant 
held  it  as  trustee  for  the  firm. 

The  plaintiffs  and  defendant  entered  into  a  copartnership  which  was  by 
its  terms  to  expire  May  1st,  1871,  for  the  purpose  of  carrying  on  the 
Hoffman  House  in  New  York.  They  procured  a  lease  of  said  house. 
whi(*ii  was  also  to  terminate  May  1st,  1871.     The  firm  spent  large  sumii  of 
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moii^j  in  improving  the  leased  property,  and  had  considerably  increased 
the  rental  value  thereof.  In  1869,  the  defendant,  without  the  knowl- 
edge of  Ills  copartners,  procured  a  new  lease  of  the  Hoffman  House  in 
his  own  name  for  a  term  commencing  May  1st,  1871.  The  court  on  the 
trial  foui.d  that  the  defendant  was  the  sole  owner  of  the  lease,  and  that 
the  plaintiff  had  no  interest  or  right  in  it,  and  ordered  judgment  for  the 
defendant  This  judgment  was  affirmed  by  the  General  Term  (61  Barb 
310),  and  plaintiff  appealed. 

A.  J.  VohJerpoel  and  J.  M  BurriUy  for  appellant. 

John  K.  P&,'ier  and  WiUard  0,  BartleU,  for  respondent 

Earl,  C.  The  relation  of  partners  with  each  other  is  one  of  trust  and 
confidence.  Each  is  the  general  agent  of  the  firm,  aud  is  bound  to  act 
in  entire  good  faith  to  the  other.  The  functions,  rights  and  duties  of 
partners  in  a  great  measure  comprehend  those  both  of  trustees  and  agents, 
and  the  general  rules  of  law  applicable  to  such  characters  are  applicable 
to  them.  Neither  partner  can,  in  the  business  and  affairs  of  the  firm, 
clandestinely  stipulate  for  a  private  advantage  to  himself ;  he  can  neither 
sell  to  nor  buy  from  li^e  firm  at  a  concealed  profit  to  himself.  Every  ad- 
vantage which  he  can  obtain  in  the  business  of  the  firm  must  inure  to  the 
benefit  of  the  firm.  These  principles  are  elementary,  and  are  not  con- 
tested. Story,  §§  174, 175  ;  Collyer,  181,  182.  It  has  been  frequently 
held  that  when  one  pav'tner  obtains  the  renewal  of  a  partnership  lease 
secretly,  in  his  own  ni»me,  he  will  be  held  a  trustee  for  the  firm 
as  to  the  renewed  lease  It  is  conceded  that  this  is  the  rule  where 
the  partnership  is  for  a  limited  term,  and  either  partner  takes  a  lease 
commencing  within  the  t^rm  ;  but  the  contention  is  that  the  rule  does  not 
apply  where  the  lease  thus  token  is  for  a  term  to  commence  after  the  ex- 
piration of  the  partnership  by  its  own  limitation,  and  whether  this  con- 
tention is  well  founded,  is  oi^e  of  the  grave  questions  to  be  determined 
upon  this  appeal. 

It  IS  not  necessary,  in  mainlining  the  right  of  the  plaintiff  in  this  case. 
to  hold  that  in  all  cases  a  leabe  thus  taken  shall  inure  to  the  benefit  of 
the  firm,  but  whether,  upon  tht^  facts  of  this  case,  these  leases  ought  to 
inure  to  the  benefit  of  this  finn.  I  will  briefly  allude  to  some  of  the 
prominent  features  of  this  case  These  parties  had  been  partners  for 
Bome  years  ;  they  were  equal  in  dignity,  although  their  interests  differed. 
The  plaintiff  was  not  a  mere  suboidinate  in  the  firm,  but  so  far  as  appears, 
jnst  as  important  and  efficient  in  its  affairs  as  the  defendant.     They  pro- 
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cared  the  exclusive  control  of  the  leases  of  the  property,  to  terminate 
May  1,  1871,  and  their  partnership  was  to  terminate  on  the  same  day. 
They  expended  many  thousand  dollars  in  fitting  up  the  premises,  a  por- 
tion thereof  after  the  new  leases  were  obtained,  and  they  expended  & 
rery  large  sum  in  furnishing  them.  By  their  joint  skill  and  influence 
they  built  up  a  very  large  and  profitable  business,  which  largely  enhanced 
the  rental  value  of  the  premises.  More  than  two  years  before  the 
expiration  of  their  leases  and  of  their  partnership,  the  defendant  secretly 
procured,  at  an  increased  rent,  in  his  own  name,  the  new  leases,  which  are 
of  great  value.  Although  the  plaintiff  was  in  daily  intercourse  with  the 
defendant,  he  knew  nothing  of  these  leases  for  about  a  year  after  they 
had  been  obtained.  There  is  no  proof  that  the  lessors  would  not  have 
leased  to  the  firm  as  readily  as  to  the  defendant  alone.  The  permanent 
fixtures,  by  the  terms  of  the  leases  at  their  expiration,  belonged  to  the 
lessors.  But  the  movable  fixtures  and  furniture  were  worth  vastly  more 
to  be  kept  and  used  in  the  hotel  than  to  be  removed  elsewhere.  Upon 
these  facts  I  can  entertain  no  doubt,  both  upon  principle  and  authority, 
that  these  leases  should  be  held  to  inure  to  the  benefit  of  the  firm.  If 
the  defendant  can  hold  these  leases,  he  could  have  held  them  if  he  ha^ 
secretly  obtained  them  immediately  after  the  partnership  commenced,  and 
had  concealed  the  fact  from  the  plaintiff  during  the  whole  term.  There 
would  thus  have  been,  during  the  whole  term,  in  making  permanent  m- 
pi  ovements  and  in  furnishing  the  hotel,  a  conflict  between  his  duty  to  the 
firm  and  his  self-interest.  Large  investments  and  extensive  furnishing 
would  add  to  the  value  of  his  lease,  and  defendant  would  be  under  con- 
stant temptation  to  make  them.  While  he  might  not  yield  to  the  tempta- 
tion, and  while  proof  might  show  that  he  had  not  yielded,  the  law  will 
not  allow  a  trustee  thus  situated  to  be  thus  tempted,  and  therefore  dis- 
ables him  from  making  a  contract  for  his  own  benefit.  Terwilliger  v. 
Brown^  44  N.  Y.  237,  and  cases  cited.  It  matters  not  that  the  court  at 
Special  Term  found  upon  the  evidence  that  the  improvements  were  judi- 
cious and  prudent  for  the  purposes  of  the  old  term.  The  plaintiff  was 
entitled  to  the  unbiased  judgment  of  the  defendant  as  to  such  improve- 
ments, uninfluenced  by  his  private  and  separate  interest.  But,  further, 
the  parties  owned  together  a  large  amount  of  hotel  property  in  the  form 
of  furniture  and  supplies,  considerably  exceeding,  as  I  infer,  $100,000  in 
value.  Assuming  that  the  partnership  was  not  to  be  continued  after  the 
1st  day  of  May,  1871,  this  property  was  to  be  sold,  or  in  some  way  dis- 
posed of  for  the  benefit  of  the  firm,  and  each  partner  owed  a  duty  to  the 
firm  to  dispose  of  it  to  the  best  advantage.  Neither  could,  without  the 
violation  of  his  duty  to  the  firm,  place  the  property  in  such  a  situation 
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that  it  would  be  sacrificed,  or  that  he  could  purchase  it  for  his  separate 
benefit,  at  a  great  profit  Much  of  this  property,  such  as  mirrors,  carpet^ 
etc,  was  fitted  for  use  in  this  hotel,  and  it  is  quite  manifest  that  all  of  it 
would  sell  better  with  a  lease  of  the  hotel,  than  it  would  to  be  removed 
therefrom.  It  is  clear  that  one  or  both  of  these  parties  could  obtain  ad* 
vantageoas  leases  of  the  hotel  for  a  term  of  years,  and  hence,  if  the  par- 
ties had  determined  to  dissolve  their  partnership,  it  would  have  been  a 
measure  of  ordinary  prudence  to  have  obtained  the  leases  and  transferred 
the  property  with  the  leases  as  the  only  mode  of  realizing  its  value. 
This  was  defeated  by  the  act  of  the  defendant,  if  he  is  allowed  to  hold 
these  leases,  and  thus  place  himself  in  a  position  where  the  property  must 
be  largely  sacrificed  or  purchased  by  himself  at  a  great  advantage.  Thi» 
the  law  will  not  tolerate.  The  language  of  Lord  El  don,  in  I'eatherston- 
hough  V.  Fenwich,  17  Yes.  311,  a  case  in  many  respects  resembling  this, 
is  quite  in  point.  He  says :  '^  If  they  (the  defendants)  can  hold  thi» 
lease,  and  the  partnership  stock  is  not  brought  to  sale,  they  are  by  no  means 
on  equal  terms.  The  stock  cannot  be  of  equal  value  to  the  plaintiff,  who 
was  to  carry  it  away  and  seek  some  place  in  which  to  put  it,  as  to  the 
defendants  who  were  to  continue  it  in  the  place  where  the  trade  was  al- 
ready established,  and  if  the  stock  was  sold  the  same  construction  would 
give  them  an  advantage  over  the  bidders.  In  effect  they  would  have 
secured  the  good-will  of  the  trade  to  themselves  in  exclusion  of  theif 
partnei*."  For  these  reasons,  independently  of  the  consideration*  that 
the  leases  themselves  had  a  value  to  which  the  firm  was  entitled  upon 
other  grounds  and  upon  authorities  to  be  hereafter  cited,  the  plaintiff, 
who  commenced  his  suit  about  one  year  before  the  term  of  the  partner- 
ship expired,  was  upon  undisputed  principles  and  authorities  applicable 
to  all  trustees  and  persons  holding  a  fiduciary  relation  to  others,  entitled 
to  the  relief  he  prayed  for. 

It  has  long  been  settled  by  adjudications,  that  generally  when  one 
partner  obtains  the  renewal  of  a  partnership  lease  secretly,  in  his  own 
name,  he  will  be  held  a  trustee  for  the  firm,  in  the  renewed  lease,  and 
when  the  rule  is  otherwise  applicable,  it  matters  not  that  the  new  lease 
is  upon  different  terms  from  the  old  one,  or  for  a  larger  rent,  or  that  the 
lessor  would  not  have  leased  to  the  firm.  The  law  recognizes  the  re- 
newal of  a  lease  as  a  reasonable  expectancy  of  the  tenants  in  possession, 
and  in  many  cases  protects  this  expectancy  as  a  thing  of  value.  I  wiU 
briefly  notice  a  few  of  the  cases  upon  this  subject.  In  Holridge  v.  Gih 
letpie^  2  Johns.  Ch.  30,  Chancellor  Kent  says  :  "  It  is  a  general  principle 
pervading  the  cases,  that  if  a  mortgagee,  executor,  trustee,  tenant  fo? 
life  etc.,  who  has  a  limited  interest,  gets  an  advantage  by  being  in  po9> 
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session, '  or  behind  the  back '  of  the  party  interested  in  the  subject,  or  by 
some  contrivance  or  fraud,  he  shall  not  retain  the  same  for  his  own 
benefit,  but  hold  it  in  trust."  That  was  a  case  where  a  lease  was  assigned 
as  security,  and  the  assignee  surrendered  it  to  the  lessor  and  took  a  new 
lease  for  an  extended  term  of  years.  In  Ph^e  y.  WardeU,  5  Paige,  268, 
Chancellor  Walworth  lays  down  the  general  rule,  'Uhat  if  a  person 
who  has  a  particular  or  special  interest  in  a  lease,  obtains  a  renewal 
thereof  from  the  circumstances  of  his  being  in  possession  as  tenant,  or 
from  having  such  particular  interest,  the  renewed  lease  is  in  equity  con- 
sidered as  a  mere  continuance  of  the  original  lease,  subject  to  the  addi- 
tional charges  upon  the  renewal,  for  the  purpose  of  protecting  the  equita- 
ble rights  of  all  parties  who  had  any  interest,  either  legal  or  equitable^ 
in  the  old  lease.''  That  case  was  followed  in  Gihhes  v.  Jenkins,  3  Sandf. 
Ch.  131,  where  it  was  held  that  one  purchasing  a  leasehold  which  was 
subject  to  a  mortgage  and  contained  no  covenant  of  renewal,  could  not 
escape  the  lien  of  the  mortgage  by  suffering  the  lease  to  expire  and  after- 
ward obtaining  a  new  lease  of  the  premises  ;  that  the  new  lease  in  such 
case,  though  not  a  renewal,  was  a  continuance  of  the  original  lease  for 
the  purpose  of  protecting  the  rights  of  the  parties  interested  in  the  orig- 
inal lease,  both  legal  and  equitable.  In  these  two  cases  church  leases 
were  involved,  and  some  stress  was  laid  upon  that  fact,  as  the  continu- 
ance of  such  leases  was  expected  as  a  matter  of  course,  without  any 
covenant  of  renewal.  But  the  fact  that  they  were  church  leases  could 
make  no  real  difference  in  the  principle  upon  which  the  decisions  were 
based.  The  fact  that  a  renewal  or  continuance  of  a  lease  is  more  or  less 
certain  can  make  no  difference  with  the  principle ;  that  springs  from  tlie 
fact  that  the  party  obtained  the  new  lease  from  the  position  he  occupied, 
being  in  possession  and  having  the  good-will  which  accompanies  that,  or 
being  connected  with  the  old  lease  in  some  way,  and  thus  enabled  to  take 
an  inequitable  advantage  of  other  parties  also  interested,  to  whom  he 
owed  some  duty. 

In  Struthers  v.  Pearee,  51  N.  Y.  357,  it  was  held  that  when,  during 
the  existence  of  a  continuing  copartnership  of  undetermined  duration, 
three  or  four  copartners,  without  tiie  knowledge  of  the  other,  obtained  a 
new  lease  in  their  own  names,  of.  premises  leased  and  used  by  the  firm, 
the  same  became  partnership  property,  and  upon  dissolution  the  other 
partner  was  entitled  to  his  proportion  of  the  value.  In  that  case  the  de 
fendants  intended  to  dissolve  the  copartnership  as  early  as  August,  and 
gave  written  notice  on  the  18th  day  of  September,  1865,  for  the  dissolu- 
tion on  the  thirty-first  day  of  December,  following.  On  the  eleventh 
day  of  September,  the  defendants  secretly  obtained  a  new  lease,  in  their 
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tyvrn  names,  of  the  game  premises,  for  a  term  of  five  years,  to  commence 
May  1,  1866.  I  think  that  case  is  fairly  decisive  of  this.  It  is  true 
tbat  a  period  for  a  dissolution  of  the  partnership  had  not  been  fixed  when 
the  new  lease  wsa  taken,  hut  negotiations  were  pending  for  its  dissolut'on, 
and  a  few  days  after  the  new  lease  was  taken,  a  time  for  its  dissolution 
wai'  fijte4  by  a  written  notice.  But  it  can  make  no  difference  that  the 
partner»hip  might  have  been  continued  by  the  parties  until  after  the  uew 
term  conmeneed.  So  it  might  here,  if  the  parties  had  so  willed.  There 
they  had  the  right  to  dissolve  it  at  any  time.  The  principle  which  lies 
at  the  foundation  of  the  decision  of  that  and  all  similar  cases  must  be  the 
one  above  stated,  that  the  defendants  in  possession  took  advantage  of 
their  position  to  procure  the  new  lease,  and  thus  deprived  the  plaintiff 
•of  a  benefit  to  which  he,  with  them,  was  equally  entitled.  In  a  note  to/ 
Mo^cfy  V.  McUtktws^  17  Yes.  185  (Sumner's  ed.),  the  learned  editor  saysj 
as  a  deduction  from  adjudged  cases,  that  "  with  a  possible  exception  iu^ 
favor  of  a  bona  fide  purchaser,  it  seems  to  be  an  universal  rule  that  no 
one  who  b  in  possession  of  a  lease  or  a  particular  interest  in  a  lease, 
which  lease  is  affected  with  any  sort  of  equity  in  behalf  of  third  persons, 
eaa  renew  the  same  for  his  own  use  only ;  but  such  renewal  must  be 
construed  as  a  graft  upon  the  old  stock. '*  In  Clements  v.  HaUn  2  De  G. 
•A  J.  173,  where  one  partner  in  a  mining  partnership  died  in  1847,  and 
tlie  surviving  partner  thereafter  worked  the  mine  without  a  new  lease 
thereof,  claiming  to  do  so  for  his  own  benefit,  until  1850,  when  the  lessor 
g»ve  him  notice  to  quit  in  March,  1851,  when  he  entered  into  new  nego- 
tiations with  the  lessor  for  a  new  lease,  and  obtained  one  of  the  greater 
part  of  the  mine,  on  terms  nraeh  more  burdensome  than  those  of  the  old 
tenancy,  it  was-  held  that  those  who  claimed  under  the  will  of  the  de- 
ceased partner  were  entitled  to  a  share  of  the  benefit  of  the  new  lease. 
In  Clegg  v.  Fishwich^  1  McN.  &  G.  294,  one  of  several  partners  working 
a-  mine  under  a  lei»e  died,  and  the  firm  business  was  thereafter  carried 
on  for  several  years  between  the  surviving  partners  and  the  plaintiff, 
widow  of  the  deceased  partner.  Finally,  the  old  lease  expired,  and  some 
of  the  partners  took  a  new  lease  of  the  mine  without  the  privity  of  the 
plain  tiff «  It  was  held  that  the  estate  of  tlie  deceased  partner  was  inter- 
ested in  the  new  lease.  The  lord  chancellor  says  :  **■  The  old  lease  was 
the  foundation  of  the  new  lease,  the  tenant's  right  of  renewal  arising  out 
of  the  old  lease  giving  the  partners  the  benefit  of  this  new  lease  ;  at  leabt 
the  law  assumes  it  to  be  so.  Without  saying  at  all  what  circumstances 
tiiare  may  be  to  interfere  with  that  ordinary  right,  we  know  that  the  rj\e. 
of  equity  is  that  parties'  interested  jointly  with  others  in  a  lease  cannal 
to  themselves  the  benefit  of  a  renewal  to  the  exclusion  of  the  other 
Vol.  XIX.— 88 
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parties  iDterested  with  them."  In  Ghgg  v.  JBdnumdsony  8  De  G.,  McN. 
&  6.  787)  the  managing  partners  of  a  mining  partnership  at  will  give 
notice  of  dissolution  to  the  rest,  and  intimated  their  intention,  after  the 
dissolution,  to  apply  for  a  new  lease  for  their  own  exclusive  benefit,  and 
did  so  and  obtained  a  lease,  and  it  was  held  to  inure  to  the  benefit  of  the 
partnership.  See,  also,  the  leading  cases  of  Featherstonhaugh  v.  Fenwick^ 
17  Yes.  298,  and  Keeck  v.  Sandfordy  2  Eq.  Cas.  Abr.  741,  and  notes 
to  the  latter  case  in  1  Leading  Cases  in  Equity,  82,  where  the  whole 
doctrine  is  discussed,  and  conclusion  reached  in  harmony  with  the  views 
above  expressed.  I  therefore  conclude  that  it  makes  no  difference  that 
these  leases  were  obtained  for  a  term  to  commence  after  the  partnership, 
by  its  own  limitation,  was  to  terminate.  I  can  find  no  authority  holding 
that  it  does,  and  there  is  no  principle  sustaining  the  distinction  claimed. 
The  defendant  was  in  possession  as  a  member  of  the  firm,  and  the  firm 
owned  the  good-will  for  a  renewal,  which  ordinarily  attaches  to  the  pos- 
session. By  his  occupancy,  and  the  payment  of  the  rent,  he  was  brought 
into  intimate  relations  with  the  lessors ;  he  became  well  acqustinted  with 
the  value  of  the  premises,  and  he  took  advantage  of  his  position,  during 
the  partnership,  secretly  to  obtain  the  new  leases.  He  must  hold  them 
for  the  firm. 

I  am  therefore  of  opinion  that  the  judgment  should  be  reversed  and 
new  trial  granted,  costs  to  abide  the  event. 

DwiGHT,  C.  The  question  at  issue  in  this  case  is,  whether  a  member 
of  a  commercial  partnership,  during  its  continuance,  and  without  the  coi» 
sent  or  knowledge  of  his  associate,  can  take  a  renewal  of  a  lease  of  prop- 
erty used  in  the  business,  in  his  own  name  and  for  his  own  benefit,  the 
partnership  having  a  definite  termination,  and  the  renewal  lease  com- 
mencing at  its  expiration. 

The  general  power  of  a  partner  to  take  a  lease  of  such  property  for 
his  own  benefit  must  be  considered  as  settled  in  this  court  by  the  decision 
in  StrtUhers  v.  Pearce^  51  N.  Y.  357.  In  that  case  the  lease  was  taken 
during  the  existence  of  the  partnership,  which  was  of  indefinite  duration. 
No  notice  had  been  given  of  its  termination  when  this  lease  was  taken. 
The  facts  presented  the  case  of  a  lease  taken  during  the  existence  of  tlie 
partnership,  and  to  begin  in  enjoyment  during  that  time.  The  court  ex- 
pressly distinguished  it  from  the  present  case,  which  had  then  been  d> 
cided  in  the  Supreme  Court.     P.  862. 

The  only  point  now  open  for  discussion  is,  whether  the  fact  that  wbea 
Read  took  the  renewal  of  the  lease  the  partnership  had  a  precise  limily 
and  was  to  terminate  before  the  lease  commenced,  is  material.     Befora 
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ooDBidering  that  point,  it  maj  fairly  be  daimed  that  this  case  comes 
within  the  precise  decision  in  Struthers  y.  Pearce,  on  a  ground  not  men- 
tioned in  the  argument  Bead,  though  his  lease  was  not  to  commence 
in  possession  until  after  the  expiration  of  the  original  lease,  acquired  an 
immediate  interest  by  way  of  an  ifUeresse  termini.  This  precise  point 
was  decided  in  Smiih  v.  Day,  2  M.  &  W.  684, 699  ;  2  Piatt  on  Leases,  60. 
This,  it  is  true,  is  not  an  estate,  but  a  right.  Still  it  is  the  subject  of  grant 
before  entry.  1  Steph.  Com.  268 ;  Burton's  Real  Property,  18,  pi.  61 ;  2 
Crabbon  Beal  Property,  227.  If  the  partnership  had  acquired  this  interes8€ 
terminiy  it  might,  as  the  facts  of  the  case  show,  have  been  disposed  of  for 
a  large  sum  of  money.  If  the  doctnne  of  Struthers  v.  Pearce  establishes 
that  the  partner  cannot  acquire  a  lease  in  his  own  behalf,  to  commence 
while  the  partnership  lasts,  by  parity  of  reasoning  he  cannot  obtain  an 
inUresie  termini  under  the  same  circumstances. 

If,  however,  this  view  is  not  correct,  the  main  question  must  be  dis- 
posed of.  Can  a  partner  take  a  lease  for  himself,  to  commence  in  pos- 
session after  the  partnership  has  expired  ?  In  order  to  settle  this  point 
it  is  essential  to  give  the  subject  a  more  full  examination  than  was  re- 
quisite in  Struthers  y.  Pearce,  and  to  consider  more  at  large  the  principles 
on  which  this  branch  of  the  law  rests.  It  grows  out  of  the  relation  of 
trust  and  confidence  between  partners,  and  is  a  branch  of  the  rule  that  a 
trustee  cannot  profit  from  the  estate  for  which  he  acts.  It  largely  has 
Its  roots  in  a  principle  of  public  policy,  as  shown  in  one  of  the  early  de- 
dsions.  Keech  y.  Sandford,  Sel.  Ca.  in  Chan.  61 ;  Griffin  v.  Griffin,  I 
S.  &  L.  352,  per  Lord  Bedesdale.  The  general  rule  is  so  well  settled 
that  it  would  be  a  waste  of  time  to  refer  to  authorities.  The  text-writers 
on  the  law  of  partnership,  without  exception,  assert  the  applicability  of 
this  rule  of  law  to  partnership  transactions.  Lindley  on  Part.  495; 
Story  on  Part.,  §§  174,  175 ;  Pars,  on  Part,  §§  224-226;  CoUyer  on 
Part,  §§  281,  282. 

The  special  rule  that  a  trustee  cannot  take,  for  his  own  benefit,  a  renewal 
of  a  lease  which  he  holds  in  trust  is  enforced  in  a  great  number  of 
cases.  The  principle  on  which  it  rests  is  nowhere  more  fully  or  clearly 
stated  than  in  the  argument  of  Sir  Francis  Hargrave  in  Lee  y.  Ver- 
non,  5  Brown's  Pari.  Cases,  10th  Eng.  ed.,  1803.  Although  the  passage 
is  somewhat  long,  it  is  quoted  as  shedding  much  light  on  a  subject,  the 
principle  of  which  has,  in  course  of  time,  become  somewhat  obscure.  He 
said :  ^  It  has  long  been  an  established  practice  to  consider  those  who 
are  in  possession  of  lands  under  leases  for  Uyes  or  years  as  haying  an 
interest  beyond  the  subsisting  term,  -and  this  interest  is  usually  termed 
the  tenant  right  of  renewal,  which,  though  according  to  language  and 
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ideas  strictly  legale  is  not  aay* certain,  or.eyea oontinffnt. estate,  but  only 
a  chanccy  there  being jiomeans  of  .compelling.aTOnewa]y  yet  is  so  adverted 
to.iniall.transactioiis  relative  ta  leasehold  .piopeity,  that  itinfluenoes  the 
prioe  ic  sales^andas  of  ten.  an  inducement  to  accept,  ol  it  in.  mortgagee 
and.  settlements.     Thie  observation*  is  moce  "especially  applicable  to  leases 
from  the  crown^  th&  church,  colleges,  or  other.  CM'poraiions,  and,  indeed, 
fsom  .private  persons,  .where- the  .tenure  is  of  aacienttdate^    •  «  *     Xhis 
<  tenant  right '  of  .renewal,  aar  it  is.  termed^  however .  imperfect  ^r  contin- 
gent in  its.natore,  being,  still.  &  .thing.. of .  vaiuev  oi^ght  •  to.  bei protected  by 
the  courts  .of  jiistice,  .and. whea  thos»  whet  a«e  entidad-to^  its  incidental 
advantages,  whether  by  purchase  or  other  derivation,  .ate  disi^pointed  of 
them  by  fraud,  imposition,  jnisrepresentJUiftir,  or^  unfair  practice  of  any 
kind,  it  is  fit  and  reasonable  tliat  this  injury  shaaldhave  redress.     Ao* 
cordingly,  courts  of.  equity  have  so  fas  recognized,  the.  tenaat  right  of 
renewal  as  frequently  to  interpose  in. its  favor  by  decreeing  .that  new  or 
reversionary  leases  gained  by  means'  or  suppp9iiion  of  the-  tenant  right  of 
renewal,  should  be  for  .the  benefit  of  the  same  persenaasi  were  interested 
in  .the  ancient,  lease^  and  those  who  procured  saob  new  leases^  and  were 
legidly  possessed  of  them,. should  be  trustees  for. that. purposew    'Jliere  is- 
a. great  variety  of  authorities,  on.  this.  head,. but.  the  cases twidcii  have 
hitherto  occurred  have  been  principally  of  two  kinds;  s^ne  being  cases 
of  .persons  not  having  any  benefi  cialinterest  in.the.-old  lease^  as  gnasdians 
and  executors,  and  others  being  cases  of  persons,  having  only  partial  and 
limited  interests,  as  tenants  for.  life,  mortgagjees  and. mortgagors,  and  in 
cases  of  both  deseriptions,  those  who  have  procured  a^new  lease  in  such 
situations  have  been  uniformly  declared,  trustees  for.  the  persons  benefi- 
cially interested  in  the  ancient  lease,  either*  wholly  or  in  part,"  according 
to  the  pariiculac  circumstances,!  the  court  ever  presuming  that  the  new 
lease  was  obtained  by  means  of  a  connection  with  and  a  reference  to  the 
interest  in  the  ancient  one,  without  in  the  least  regarding  whether  the 
persons  renewing  intended  to  act  as  trustees,  or  for  their  t>wii  emolument.'' 
From  this  exposition,  so  luminous  and  judicial. ia  its  tone,  which  is 
fully  sustained  by  the  authorities,  itis<:lear  that  therule  under  considera- 
tion is  not  confined  to  crown,  church. or  college  leases;  but  embraces 
those  of'  every  kind.     The  same  principle  appertains  to  all.     The  cestui 
^ue. trust 'lisis  a  right  to  the  chance  of  renewaL    Though  ihis-is  termed  a 
^'tenant  right"  as  between  the  lessee  and  the  landlord, .that tis  a  mere 
phrase.     It  is  a  hope,  an  expectation,  rather,  than.ajight.     Such  as  it  is^ 
the  trustee  .shall  not  take  it  to.  himself,  but  if -it  results  in  any  SBbstaatiai 
benefit  he  shall  hold  it  for  his  beneficiary.    P%/#  v..  Yfbrdsfi,  S  Paige^ 
268';  Binnett  v.  Van  Syckel,  4  Duer,  462;  Oihbes  v.  JenkinSy  3  Sandl 
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Ch.  13^0 ;  i>atKmrT.>i^afintn)7,  "2  Joins.  Gh.  252 ;  Ammwr  t.  }4iaomifiery 
10  Paige,  572 ;  Dickinson  v.  Codwise,  1  Sandf.  Ch.  226.  SomeHsif  iiiese 
were  mstaaoesof  ehnrchor  other  *corporatioD  leases,  and  <otkei«  were  not. 
In  no  oaee  has  it  been  held  that  the  mk  is  eonfiiied  to  theee,  as  at 
eertainly  eannot  be  on  principle. 

The  whole  doctrine  is  extended  to  the  case  of  partners  in  FeiUherMtm' 
Jumgh  T.  Fenimt^  17  Yes.  298 ;  ChggY.  Bdmondtwi,€  De  G.,  M.  ^G. 
787  ;  Clements  v.  ffall,  2  Be  6.  <&  J.  173 ;  Oleffg  t.  Fishwiek,  1  McK.'& 
6.  294 ;  Struiken  y.  Pierce,  'Supra- 

The  principle  cannot  depend  on  the  fact  whether  the  lease  is  mstde'te 
begin  during  tiie  oontinnanee  of  the  partnership  or  at  its  close.     Onoe 
Admit  the  general  -princi^e,  and  it  must  result  in  this.     WhUe'tke^relBr' 
Hen  lasts,  one  partner  canaot  clandestinely  and  erxelvsively  profit  by  the 
tmst  relation.     Hiere  may,  perhaps,  be  oases  where  thcact  is  openly 
done  by  the  tn»tee  and  acquiesced  in  by  the  bene^iary  tbatwotrld  aodinit 
of  different  considerations.     It  is  not  now  neeessary  to  decide  that^in no 
case  can  a  partner  take  a  lease  *for  his  own  benefit.    '-What  is  now  to  h& 
decided  is,  whether  be  can  ^o  so  behind  the  back  of  his  associate  and 
without  his  consent.     The  bad  consequences  of  making  any  such  distine- 
tion  as  the  defendant  seeks  to  maintain  in  the  present  case  is  easily 
shown  by  a  reference  to 'the  relation  of  a  guardian  and  his  ward.     A 
guardian,  we  may  suppose,  hoMs  a  lease  in  his  o'fficial  character  which  is 
to  expire  at  iiis  ward's  majority.     While  the  relation  of  guardian  and 
ward  exists,  be  takes  a  lease  to  himself  to  commence  at  the  termination 
of  the  existing  lease.     Could  that  be  sustained?    Has  he  not  profited  by 
die  trust  relation?     When  he  takes  a  lease  to  himself,  can  a  tenable 
distinction    be  taken  between  one  commencing   immediately,  and  one 
beginning  at  a* future  day,  even  though  that  day  be  postponed  until  the 
tmst  relation  expires?  The  sound  rule  is,  that  he  cannot  make  any  profit 
to  himself  from  a  secret  transaction  initiated  while  the  relation  of  trust«e 
and  cestui  que  trust  exists,  no  matter  when  it  springs  into  active  opera- 
tion.    It  must  never  be  forgotten  that,  on  general, principles  of  Uie  law 
of  contracts,  his  right  to  the  lease,  as  between  him  and  his  landlord, 
commences  as  soon  as  he  has  made  his  agreement  for  it.    This  is  an 
immediate  subject  of  sale,  and  if  the  trustee  can  hold  it,  he  will  be  allowed 
to  profit  by  the  trust  relation  which,  as  has  been  shown,  he  cannot  do. 
The  cestui  que  trust  may  accordingly  say  :    ^^  All  the  value  of  this  lease 
you  hold  in  trust  for  me.     Grant  that  it  is  not  yet  an  testate  but  only  .a 
right — make  it  over  .to  me  in  the  /condition  in  which  you  hold.it.''   While 
no  case  has  been  fonnd  presenting  the  pxeciae  facte- in  the  case  .at  bar,  the 
principles  which  should  govern  it  may  be  derived  from  the  result  in 
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FeaihersUmhaugh  v.  Fenwicky  supra ;  Olegg  v.  Edmondson  and  OUgg  y. 
Fishwick,  supra. 

In  the  first  of  these  cases,  the  partnership  was  for  an  indefinite  period, 
and  might  be  dissolved  at  the  pleasure  of  either  party,  on  notice.  It  was 
dissolved  November  2 2d,  1804,  the  day  on  which  the  lease  expired. 
Two  of  the  partners,  without  communication  with  the  plaintiff,  had 
applied  for  a  renewal  of  the  lease,  and  obtained  it  before  giving  notice  of 
the  dissolution  of  the  partnership.  The  new  lease  was  to  run  for  eight 
years  from  the  expiration  of  the  old  one.  On  October  19th,  they 
gave  notice  to  dissolve  the  partnership.  The  court  held  that  the  new 
lease  belonged  to  the  partnership,  and  was  assets  of  the  firm.  Much 
stress  was  laid  on  the  fact  that  the  transaction  was  a  clandestine  one, 
and  the  court  thought  if  notice  had  been  given  the  case  might  have 
admitted  of  different  consideration.  The  case  is  not  in  all  respects  parallel 
in  its  facts  with  the  case  at  bar,  for  at  the  time  the  lease  was  taken,  the 
period  for  the  termination  of  the  partnership  had  not  been  fixed,  and 
only  became  subsequently  ascertained  by  notice. 

In  the  case  of  Olegg  v.  Fdmandsan,  which  was  also  an  instance  of  a 
partnership  to  be  dissolved  at  the  pleasure  of  the  parties,  the  effect  of  a 
notice  to  dissolve,  preceding  the  execution  of  the  renewal  lease,  came 
before  the  court.  In  that  case,  ^ve  managing  partners  had  determined 
to  dissolve  their  partnership,  and  had  communicated  their  intent  in  June, 
1846,  and  their  determination  to  take  a  renewal  to  themselves.  To  this 
two  other  partners  objected,  claiming  that  the  renewal  should  bo  for 
the  benefit  of  all.  Formal  notice  of  dissolution  was  given  in  July,  to 
take  effect  on  September  30th.  On  the  succeeding  11th  of  Decem- 
ber, a  new  lease  was  executed  for  twenty-one  years  to  the  managing 
partners,  to  take  effect  from  September  29,  1846.  The  defendants 
endeavored  to  distinguish  this  case  from  that  of  Feaiherstonhaugh  v. 
Fenwick,  on  the  ground  of  the  openness  and  fairness  of  the  transaction. 
The  court,  however,  held  that  the  mere  communication  of  an  intent  on 
the  part  of  the  managing  partners  to  apply  for  a  lease  for  their  own 
benefit  was  not  sufficient  to  gihre  them  an  exclusive  right  to  it.  This 
case,  on  the  point  of  time,  is  stronger  than  the  case  at  bar,  for  the  new 
lease  was  taken  after  the  partnership  was  dissolved,  though  some  stress 
was  laid  upon  a  point  which  does  not  appear  here,  that  the  act  was  that 
of  managing  partners. 

On  principle,  in  many  cases  it  is  of  but  little  consequence  whether  the 
partnership  is  dissolved  or  not  before  the  renewal,  since,  if  the  former 
partners  become  tenants  in  common,  the  result  is  the  same.  OlemenU  v. 
Holly  2  De  6.  &  J.  173  ;  Van  Home  v.  Fonda,  5  Johns.  Ch.  388  ;  Baket 
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T.  Whiting,  3  Sumn.  475,  495.  The  case  of  Olegg  y.  Fishunck  is  stil] 
nearer  to  the  one  under  consideration.  In  this  instance,  the  renewal 
lease  was  obtained  during  the  existence  of  the  partnership,  and  the  lease 
commenced  at  its  expiration.  This  lease  was  declared  to  be  held  in  trust 
lor  the  firm. 

Without  further  collation  of  authorities,  the  fair  deductions  from  the 
principles  on  which  they  rest  may  be  summed  up  as  follows  : 

1.  A  trustee  holding  a  lease,  whether  corporate  or  individual,  holds 
the  renewal  as  a  trustee,  and  as  he  held  the  original  lease. 

2.  This  does  not  depend  upon  any  right  which  the  cestui  que  trust  has 
to  the  renewal,  but  upon  the  theory  that  the  new  lease  is,  in  technical 
terms,  a  "  graft  "  upon  the  old  one ;  and  that  the  trustee  **  had  a  facility," 
by  means  of  his  relation  to  the  estate,  for  obtaining  the  renewal,  from 
which  he  shall  not  personally  profit 

8.  This  doctrine  extends  to  commercial  partnerships,  and  one  of 
seyeral  partners  cannot,  while  a  partnership  continues,  take  a  renewal 
lease  clandestinely,  or  ^'  behind  the  backs  "  of  his  associates,  for  his  own 
benefit.  It  is  not  material  that  the  landlord  would  not  have  granted  the 
new  lease  to  the  other  partners,  or  to  the  firm. 

4  It  is  of  no  consequence  whether  the  partnership  is  for  a  definite 
or  an  indefinite  period.  The  disability  to  take  the  lease  for  individual 
profit  grows  out  of  the  partnership  relation.  While  that  lasts,  the  re- 
newal cannot  be  taken  for  individual  purposes,  even  though  the  lease  does 
"i  >t  commence  until  after  the  expiration  of  the  partnership. 

5.  It  cannot  necessarily  be  assumed  that  the  renewal  can  be  taken  by 
ar  individual  member  of  the  firm,  even  after  dissolution.  The  former 
partners  may  still  be  tenants  in  common ;  or  there  may  be  other  reasons, 
of  a  fiduciary  nature,  why  the  transaction  cannot  l>e  entered  into. 

The  authorities  cited  on  behalf  of  the  defendant  do  not  disprove  these 
conclusions. 

In  Lee  v.  VefTum^  supra,  there  was  no  trust.  The  question  arose 
between  a  stranger  to  the  lease  and  the  claimant  The  point  made  by 
the  plaintiff  was,  that  the  ^\  tenant  right "  of  renewal  had  become  strictly 
a  right,  so  that  even  a  stranger  could  not  take  a  renewal  and  hold  it  for  his 
own  benefit  It  was  an  extraordinary  claim,  having  no  foundation  in 
principle,  and  was  rejected. 

In  Van  Dyke  v.  Jackson^  1  £.  D.  Smith,  419,  the  party  had  made  a 
•pedal  contract  with  his  partner  to  abandon  the  place  where  the  business 
was  carried  on.  The  case  turned  on  the  special  contract  to  leave  the 
business  in  the  hands  of  the  other  party. 

Mu$selmaxCs  Appeal,  62  Penn.  St  81,  does  not  raise  the  question.    It 
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was  not  sought  there  to  charge  a  partner  with  the  value  of  a  renewal 
lease  which  he  had  taken  to  himself  during  the  existence  of  the  partner- 
ship, but  rather  with  that  of  the  good-will  as  it  existed  after  the  partner- 
ship was  dissolved.  In  fact,  the  place  where  the  business  was  carried  on 
was  sold  for  the  benefit  of  the  firm,  and  it  was  held,  in  substance,  that 
the  good-will  had  been  realized  in  the  enhanced  value  of  the  property 
sold. 

It  is  said,  in  the  present  case,  that  Bead  was  not  authorized,  by  the 
articles  of  partnership,  to  contract  for  Mitchell  after  the  expiration  of  the 
firm ;  and  that,  therefore,  Mitchell  cannot  take  advantage  from  the 
renewal  lease.  The  answer  is,  that  he  made  the  contract  while  the  firm 
was  in  existence,  and  Mitchell  may  adopt  and  ratify  it.  The  objection 
also  proves  too  much,  as  it  applies  to  all  the  cases  in  which  the  partner^ 
acting  clandestinely,  has  been  declared  a  trustee. 

In  Phillips  V.  Boeder,  18  N.  J.  Eq.  95,  one  of  the  partLers,  R.,  prior 
to  the  partnership,  owned  the  lease,  exclusively,  of  certaii.  a^^ne  quar- 
ries. He  entered  into  a  partnership  with  P.  for  three  years,  and  so  much 
longer  as  B.  should  continue  lessee  of  the  qusurries.  In  the  lease  there 
was  a  covenant  of  renewal  at  the  option  of  B.  He  having  declined  to 
renew,  it  was  held  that  the  partnership  expired ;  or  in  other  words,  that 
B.  was  under  no  obligation  to  renew,  and  thus  to  continue  the  partner- 
ship. There  could  be  no  pretense  in  this  case  that  the  doctrine  under 
review  applied,  since  the  original  lease  did  not  itself  belong  to  the  firm. 
It  was  the  private  property  of  one  of  the  partners,  which  he  was  under 
no  obligation  to  preserve  for  the  firm's  benefit. 

In  Achenson  v.  Fair,  3  Dr.  &  War.  512,  the  point  decided  was,  that 
the  doctrine  was  not  to  be  extended  to  (additional  lands  purchased  by 
trustee  ;  in  other  words,  the  rule  was  fully  recognized,  but  nothiiig  was 
to  be  governed  by  it  except  that  which  could  be  fairly  regarded  as  a 
graft  on  the  former  lease. 

In  Nesbitt  v.  TVedennick,  1  Ball  &  B.  29,  48,  a  mortgagee,  not  in  pos* 
session,  obtained  a  renewal,  the  original  lease  having  been  forfeited,  both 
in  law  and  equity,  for  non-payment  of  rent.  I^ere  there  was  no  violation 
of  trust.  The  rule  under  discussion  was  fully  recognized,  but  its  appli- 
cation to  the  existing  case  denied.  The  court  said  :  "  In  all  the  caMt 
upon  this  subject,  either  the  party  by  being  in  possession  obtained  ^e 
renewal,  or  it  was  done  behind  the  back,  or  by  some  contrivance  in  fraud 
of  those  who  were  interested  in  the  old  lease ;  and  there  was  eitlier  a 
remnant  of  the  old  lease,  or  a  tenant  right  of  renewal  on  which  a  new 
lease  could  be  engrafted."  There  could  be  no  plainer  recognition  of 
the  general  principle  maintained  by  the  plaintiff. 
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In  Maunsell  v.  (yBnen,  1  Jones'  £xch.'  184,  the  facts  were  that  there 
was  an  under-tenant  who  took  a  new  lease  from  the  original  landlord 
without  advising  his  own  immediate  landlord.  The  court  held  that 
there  was  no  fiduciary  relation  between  these  parties.  The  principle  was 
fullj  admitted,  but  the  facts  did  not  raise  a  case  for  its  application. 
Jot,  C.  B.,  said :  ^^  It  is  admitted  that  there  is  no  authority  which  can 
be  produced  where  such  a  lease  as  the  present  has  been  declared  to  be  a 
trust ;  and  that  we  are  now  called  upon  to  go  further  than  af\jf  decision 
has  ever  gone  before,  and  to  make  an  authority  for  future  decisions.  We 
are  called  upon  to  do  this  on  what  are  called  the  principles  of  a  court  of 
equity  ;  namely,  that  where  a  person  is  clothed  with  a  fiduciary  character 
and  in  that  character  becomes  possessed  of  an  interest  in  land,  held  under 
%  determinable  lease,  any  acquisition  by  him  of  a  new  interest  in  those^ 
knds  is  a  continuation  of  the  old  lease,  and  a  '*  graft"  upon  it.  This> 
however,  is  the  first  time  that  I  have  heard  it  asserted  that  if  an  under- 
tenant obtains  a  lease  of  his  lands  from  the  head  landlord  without  con- 
sulting his  own  immediate  landlord,  that  lease  is  a  trust  for  his  immediate 
landlord,  because  that  person  had  a  tenant  right  of  renewal.  But  there 
it  no  fiduciary  character  imposed  on  tm  under-tenant,  in  reference  to  his 
landlord,  by  the  creation  of  the  relation  of  landlord  and  tenant  which 
would  entitle  the  plaintiff  to  the  relief  he  seeks,  on  the  ground  of  hia 
having  a  tenant  right  of  renewal.  A  eestui  que  trust  is  entitled  to  the 
benefit  of  a  new  lease,  obtained  by  a  trustee  by  means  of  a  tenant  right 
of  renewal,  which  the  latter  became  entitled  to  as  trustee,  but  there  ia 
no  such  person  in  the  present  case."  This  language  plainly  shows  that 
the  court  was  but  following  in  the  wake  of  Lee  v.  Vernon  ;  and  holding 
that  the  doctrine  of  tenant  right  of  renewal,  and  that  the  new  lease  is  & 
graft  on  the  old  stock,  are  not  tg  be  extended  to  strangers,  but  confined 
to  persoBfl  acting  in  AJMucianLcharftfltar    .«. 

The  only  other  case  that  will  be  noticed  is  Anderson  v.  Lemon,  8  N. 
Y.  236,  which  holds,  that  one  partner  may  in  good  faith  purchase  and 
hold,  for  his  own  use,  the  reversion  of  real  estate  occupied  by  the  copart* 
nership,  under  a  lease  for  years,  with  the  qualification  that  if  he  secretly 
makes  such  purchase  in  his  own  name  while  the  other  partner  with  his 
concurrence  is  negotiating  with  the  owner  to  obtain  the  property  for  the 
use  of  the  firm,  the  purchaser  will  be  declared  a  trustee. 

This  decision  carefully  admits  the  general  doctrine,  but  considers  it 
sot  applicable  to  the  case  where  one  of  the  partners  purchases  in  good 
faith  the  landlord's  interest  as  distinguished  from  taking  a  new  lease.  It 
10  simply  a  case  of  an  exception  to  a  general  rule.  It  can  scarcely  be 
oonaidered  as  a  decision  in  jfavor  of  a  partner's  right  to  purchase,  since 
Vol.  XIX.— 34 
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he  was,  under  the  circamstances,  a  trustee.  Should  the  questioD  he  dis- 
tinctly presented,  it  will  deserve  consideration  whether  the  view  in 
Anderson  v.  Lemon,  that  one  partner  may  even  in  good  faith  huy  the 
reversion  for  himself,  is  correct  There  is  great  cogency  in  the  remarks 
of  Sir  William  Grant,  that  the  partner  may  in  this  way  intercept  and 
cut  off  the  chance  of  future  renewals  and  consequently  make  use  of  lis 
situation  to  prejudice  the  interests  of  his  associates.  RandaU  v.  RusieU^ 
3  Meriv.  190,  197.  There  appears  to  be  no  direct  decision  allowing  the 
partner  thus  to  purchase,  and  the  right  to  do  so  is  treated  as  doubtful  by 
approved  text-writers.  1  Lead.  Cas.  Eq.  (3d  Am.  ed.)  pp.  43,  44,  marg. 
paging. 

The  application  of  the  principles  discussed  in  this  opinion  to  the  case 
at  bar  is  obvious. 

The  plaintiff  and  defendant  were  owners,  as  partners,  of  a  lease  of 
premises  in  the  city  of  New  York,  on  which  a  hotel  business  was  car- 
ried on,  yielding  a  large  profit  These  consisted  of  Nos.  1111,  1113, 
1115  Broadway,  and  Nos.  1  and  3  West  Twenty-fourth  street  The 
leases  of  the  Twenty-fourth  street  property  were  made  directly  to  them, 
November  17th,  1866.  The  Broadway  property,  through  a  series  of 
transactions  not  necessary  to  be  detailed,  became  vested,  according  to  the 
fair  construction  of  the  various  agreements  respecting  it,  in  the  partner- 
ship. The  leases  expired  on  the  same  day.  May  1st,  1871,  when  the 
partnership  terminated.  While  the  partnership  continued,  both  parties 
thought  it  necessary  to  provide  a  place  for  a  bar  room,  and  with  this  view 
the  premises  No.  3  West  Twenty-fourth  street  were  connected  with  the 
rear  of  the  premises  fronting  on  Broadway,  known  as  the  '^  Hoffman 
House,''  and  the  first  story  fitted  up  and  used  for  that  purpose.  A  con- 
siderable expenditure  was  made  with  this  view,  and  large  profits  were 
realized,  as  the  course  taken  was  judicious.  While  all  of  the  leases 
owned  by  the  firm  were  still  in  existence,  viz.,  April  20th,  1869,  and  on 
January  2l8t,  1869,  the  owners  of  the  hotel  property  made  leases  to  the 
defendant  to  commence  from  May  1st,  1871,  and  to  continue  as  to  part 
of  the  property  for  five  years,  and  as  to  another  portion  for  ten  years 
from  that  date,  at  specified  rents.  The  leases  were  obtained  by  Read 
without  notice  to  the  plaintiff,  and  he  now  claims  that  they  are  his  ex- 
clusive property.  They  are  of  great  value,  and  the  hotel  at  the  com- 
mencement of  the  action,  March,  1870,  was  still  in  operation.  The  fur- 
niture, fixtures,  stock,  etc,  were  valuable,  and  the  business  carried  on  was 
profitable. 

The  case  has  in  it  every  element  of  the  equity  which  has  been  already 
considered.  The  partnership  is  undisputed ;  the  leases  were  in  existence 
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ivhen  the  renewal  was  made.  The  act  of  renewal  was  clandestine,  or  oo- 
corred  ''  behind  the  back  of  the  plaintiff.  It  took  place  while  the  part- 
nership was  in  force.  The  right  to  renewal  was  immediate  and  vested 
in  Reed  daring  the  partnership  continuance.  The  property  belonging  to 
the  firm,  and  which  will  be  prejudiced  by  the  prospect  of  disposing  of  i1 
at  a  sacrifice  at  the  dose  of  the  existing  lease,  is  large  and  valuable. 

Common  justice  and  a  due  regard  to  rules  of  public  policy  demand 
Ihat  the  renewal  list  should  be  declared  to  belong  to  the  firm,  and  that 
the  defendant  should  be  required  to  account  to  the  plaintiff  for  his  por- 
tion of  its  value.  The  clauses  in  the  leases  to  Reed  that  there  shall  be 
no  assignment  without  the  consent  of  the  landlord  do  not  stand  in  the 
way  of  the  plaintiff's  relief.  This  does  not  consist  in  an  assignment  in 
the  ordinary  sense  of  that  term.  On  the  contrary,  the  ground* of  relief 
is  that  the  defendant  acted  inequitably  when  he  entered  into  the  contract ; 
that  he  must  therefore  be  considered  as  a  trustee,  while  the  assignment 
to  the  firm  simply  follows  as  an  incident  to  the  giving  complete  effect  to 
^e  tnist  relation  declared  by  the  court  to  exist  between  the  parties. 
Feaiherstonhaugh  v.  Fenwtcky  supra. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

AU  concur ;  Reynolds,  C,  not  sitting. 

Judgment  reverted. 


MoCavfsbtt  v.  The  Sputten  Dutyil  &  Pobt  Mobris  Railboad 

CoMPi^NT,  appellant 

(61N.Y.  178.) 

Contractor  and  ooniractee  —  respondeat  svperwr. 

A  laflioad  company  let  by  contract  the  entire  work  of  constnictiiig  its  road.  The  con- 
tractor BTiblet  a  part  of  the  work.  Thiongh  the  negligence  of  men  employed  by  the 
sub-contractor  in  performing  the  work,  stones  and  rocks  were  thrown  by  a  blast  upon 
plaintifif's  adjoining  property,  injuring  it  Eeld^  that  the  railroad  company  was  not 
liable  therefor. 

ACTION  to  recover  damages  for  injuries  to  plaintiff's  property  occa- 
sioned by  blasting  rocks  in  the  construction  of  defendant's  railroad. 
The  material  facts  were  as  follows.     The  defendant  was  duly  organ- 
ized and  authorized  to  construct  its  road.     In  April,  1870,  it  made  a  con. 
tract  with  one  Decker  to  construct  the  entire  road  for  a  gross  sum  to  be 
|Mud  to  him.     The  contract  contained  this  clause :  "  The  contractor  shall 
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be  responsible  for  all  damages  done  to  prembes  through  which  the  lin» 
of  said  railroad  runs,  in  consequence  of  learing  gates  or  fences  open  ;  and,, 
also,  for  all  depredations  on  wood  fences  or  other  property  by  workmen 
in  his  employ,  or  by  blasting  rocks  so  as  to  damage  buildmgs  or  other 
property.  The  amount  of  any  damages  resulting  therefrom  may  be  paid, 
by  the  company,  and  deducted  from  any  amount  which  may  become  doe. 
said  contractor.^  Decker  sub-let  some  of  the  work,  and  men  employed 
by  the  sub-contractor,  who  were  engaged  in  blasting,  did  their  work  in* 
such  a  manner  as,  by  an  over-charge,  to  cast  rocks  against  and  itito  a. 
grocery  occupied  by  the  plaintiff,  near  the  railroad,  destroying  and  injur* 
ing  his  goods,  and  doing  other  damage.  These  facts  appearing,  at  the- 
close  of  plaintiff's  evidence  the  counsel  for  defendant  moved  for  a  dismis- 
sal of  the  complaint,  on  the  ground  that  the  blasting  was  done  by  the* 
contractor  with  the  defendant  or  the  sub-contractor  with  said  contrac- 
tor ;  and  that  any  alleged  claim  of  the  plaintiff  for  any  damages  oc- 
casioned thereby  is  against  them,  and  not  against  the  defendant.  The- 
court  granted  the  motion,  and  dismissed  the  complaint,  and  plain tiS*»^ 
counsel  excepted.  The  General  Term  reversed  this  judgment  and  or- 
dered a  new  trial. 

Mlioi  F,  Skepard,  for  appellant 

Wm.  Barney  J  for  respondent  Defendant  was  liable  for  the  injuries- 
done  by  the  blasting.  Hayy.  Oohoes  Co,yZ  Barb.  42,  44;  2  Comst  159^ 
161-163  ;  Radcliff*8  JSxrs.  v.  Mayor,  etc,,  4  id.  199  ;  Loseey.  Buchanan^. 
51  N.  Y.  479  ;  Stone  v.  Ches.  R,  R.  Co.,  19  N.  H.  427  ;  2  Hill,  on  Torts,. 
420  ;  Carman  Y.  S.  and  J.  R,  R.  Co.,  4  Ohio  St  399  ;  Lowell  v.  R  andL^ 
R.  R.  Co.,  23  Pick.  24 ;  Gourdier  v.  Cormack,  2  E.  D.  S.  200 ;  Sedg.  on. 
Dam.  (3d  ed.)  136,  145,  146,  480,  555  ;  Meyers  v.  Malcolm,  6  Hill,  292 ; 
Gilbert  v.  Beach,  5  Bosw.  445  ;  First  Bp.  Ch.  v.  Sche,  and  T.  R.  R.  Co.y. 
5  Barb.  85 ;  Congreve  v.  Smith,  18  N.  T.  82,  83  ;  Oongreve  v.  Morgan^ 
id.  85  ;  McKeon  v.  See,  51  N.  Y.  806, 807  ;  Starrs  v.  0%  cf  DHea,  17  id. 
108  ;   Water  Co.  v.  Ware,  16  Wall.  566. 

Earl,  C.  The  defendant  had  the  right  to  build  its  road  in  the  plac^ 
where  it  was  located,  and,  hence,  was  not  engaged  in  an  unlawful  enter- 
prise. It  let  the  contract  to  build  the  entire  road  to  one  Decker,  and  it 
seems  that  he  sub-contracted  the  whole  or  a  portion  of  the  work,  and  the^ 
blasting  complained  of  was  done  by  men  employed  by  the  sub-contractor. 
Over  these  men  the  defendant  had  no  control.  It  neither  hired  nor  paid 
them,  and  could  not  control,  direct  nor  disKsharge  them.    Hence,  the  rolttt 
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; 

«f  rBspwideat  superior  i^Iies  ;  sad  (iie  prineipal  for  whom  the  men  were 
working,  and  by  whom  they  were  employed,  and  not  the  defendant,  is 
liable  for  the  damage  done  to  the  plaintiff.  Thene  has  been  difficulty  m 
die  application  of  this  rale,  growing  out  of  the  fact  that  it  is  not  always 
'tasy  to  determine  whose  servant  the  person  committing  the  wi^ng  is. 
There  is  no  such  diffleolty  in  thift  case.  Every  man  is  answerable  for 
-aets  done  by  the  negligence  of  those  whom  the  law  denominates  his  ser- 
vants, because  such  servants  represent  the  master  himself,  and  their  acts 
^stand  upon  the  same  footing  a»  his  own.  In  JBoJAit  v.  Landorij  etc.,  4  Exch. 
255,  RoLPiB,  B.,  says  :  ^  The  liability  of  any  one,  other  than  the  party 
actually  guilty  of  any  wrongful  act,  proceeds  on  the  mnxxm  qui  fhcii  per 
€dium  facit  per  se.  The  party  employing  has  the  selection  of  the  party 
^employed,  and  it  is  reasonable  that  he  who  has  made  choice  of  an  unskill- 
fnl  or  careless  person  to  execute  his  orders  should  be  responsible  for  any 
injury  resulting  from  the  want  of  skill  or  want  of  care  of  the  person  em< 
ployed ;  but  neither  the  principle  of  the  rule  nor  the  rule  itself  can  apply 
to  a  case  where  the  party  sought  to  be  charged  does  not  stand  in  the 
•oharacter  of  employer  to  the  party  by  whose  negligent  act  the  injury  has 
been  occasioned/' 

This  is  not  a  case  where  defendant  contracted  for  work  to  be  done 
which  would  necessarily  produce  the  injuries  complained  of.  They  were 
<eaused  by  the  unskillful  and  negligent  manner  in  which  the  blasts  were 
conducted.  The  injuries  were  not  occasioned  in  consequence  of  the 
omission  of  any  duty  which  was  incumbent  on  the  defendant.  It  had  let 
the  contract,  so  far  as  appears,  to  a  competent  person,  and  had  provided, 
in  the  contract,  that  he  should  be  responsible  for  any  damage  occasioned 
by  blasting.  The  defendant  did  not  authorize  or  permit  a  nuisance  upon 
its  premises.  If  it  had,  it  would  have  been  liable  for  any  damage  oo< 
casioned  by  the  nuisance.  Hence,  if  the  defendant  can  be  held  liable  in 
this  case,  it  must  be  upon  the  naked  ground  that  it  is  responsible  for  the 
careless  acts  of  the  sub-contractor's  servants  over  whom  it  had  no  control. 
There  is  no  authority  in  this  State  for  imposing  such  a  liability  under 
mch  a  state  of  facts. 

In  Pack  V.  The  Mayer,  ete,,  of  New  York,  8  N.  T.  222,  the  defendants 
liad  let  a  contract  to  one  Foster  to  level  and  regulate  Bloomingdale  road, 
in  the  city  of  New  York,  and  Foster  had  sub-contracted  with  one  Riley 
to  do  all  the  blasting  of  rocks  upon  the  job  ;  and  Riley,  while  engaged 
in  blasting,  threw  rocks  into  the  plaintiff's  house,  doing  damage  for  which 
die  action  was  brought.  It  was  held  that  defendants  were  not  liable ; 
diat  Riley  was  not  their  servant ;  and  hence,  that  they  were  not,  under 
the  rule  of  respondeat  superior,  responsible  for  his  acts.     This  case  was 
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approved  and  followed  in  Kelly  v.  The  Mayor^  etc.,  of  New  York,  11  N.  Y» 
432.  In  the  latter  case,  the  defendants  had  let  the  contract  of  grading  a 
street,  in  the  city  of  New  Tork,  to  one  Quin  ;  and  his  servants,  in  blasting 
rocks  in  the  street,  caused  a  stone  to  be  thrown  against  plaintiff's  house 
and  for  the  injury  thus  caused  the  plaintiff  sued.  It  was  held  that  defend- 
ant was  not  responsible  for  the  negligence  of  Quin's  servant.  It  is  im* 
possible  to  distinguish  these  cases  from  the  one  now  before  us.  They 
have  never,  so  far  as  I  can  discover,  been  questioned. 

In  Storrs  v.  The  City  of  UttcOy  17  N.  Y.  104,  while  Judge  Comstock 
criticised  the  case  of  ELake  v.  Ferris,  5  id.  48,  he  expressly  approved  the 
two  cases  above  cited.  In  that  case  the  defendant  was  held  liable,  be- 
cause it  owed  a  duty  to  the  public  to  keep  its  streets  in  a  safe  condition 
for  travel,  and  not  because  it  was  responsible  for  any  negligent  act  of 
the  contractor.  In  Water  Company  v.  Ware,  16  Wall.  566,  the  defend* 
ant  had  taken  a  contract  to  lay  water  pipes  along  the  streets  of  the  city 
of  St.  Paul,  and  then  sub-contracted  the  work,  and  the  sub-contractor,  by 
his  carelessness,  caused  the  injury  sued  for.  The  defendant  was  held 
liable,  because  he  had  agreed,  in  his  contract  with  the  city,  to  be  respon- 
sible for  all  such  damages.  Clifford,  J.,  lays  down  the  following  rules 
applicable  to  such  cases :  ^'  When  the  obstruction  or  defect  caused  or 
created  in  the  street  is  purely  collateral  to  the  work  contracted  to  be  done> 
and  Is  entirely  the  result  of  the  wrongful  acts  of  the  contractor  or  his 
workmen,  the  rule  is  that  the  employer  is  not  liable ;  but  when  the  ob- 
struction or  defect  which  occasioned  the  injury  results  directly  from  the 
acts  which  the  contractor  agreed  and  was  authorized  to  do,  the  person 
who  employs  the  contractor  and  authorizes  him  to  do  these  acts  is  equally 
liable  to  the  injured  party."  In  this  case,  the  injury  complained  oJ 
did  not  result  directly  from  any  thing  which  the  contractor  was  bound,  by 
his  contract,  to  do,  but  from  the  careless  and  wrongful  acts  of  the  men 
engaged  in  the  blasting.  If  the  blasting  had  been  properly  done  the 
plaintiff  would  have  suffered  no  damage. 

In  Butler  v.  Hunter,  7  Hurl.  &  N.  826,  the  plaintiff  and  defendant 
were  owners  of  adjoining  ancient  houses,  and  an  architect,  employed  by 
the  defendant  to  superintend  the  repairs  of  his  house,  having  considered 
it  necessary  to  pull  down  and  rebuild  the  front  wall,  agreed  with  a  con* 
tractor  to  do  the  work  for  an  estimated  price,  and  the  workmen  of  the 
contractor,  in  pulling  down  the  wall,  removed  a  brest  summer  which  was 
inserted  in  the  party-wall  between  defendant's  and  plaintiff's  house,  with- 
out taking  any  precautions  by  shoring  or  otherwise,  in  consequence  of 
which  the  front  wall  of  the  plaintiff's  house  fell ;  and  it  was  held  that 
there  was  no  evidence  for  the  jury  of  any  liability  on  the  part  of  the 
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defendant.  Pollock,  C.  B.,  said :  ''  No  doubt,  when  the  act  is,  in  it> 
self,  a  nuisance,  the  party  who  employed  another  to  do  it  is  respon- 
sible for  all  consequences,  for  then  the  maxim  '  quifacit  per  alium  facii 
per  «e,'  applies.  But  when  the  mischief  arises  not  from  the  act  itself, 
but  the  improper  mode  in  which  it  is  done,  the  person  who  ordered  it  is 
not  responsible  unless  the  relation  of  master  and  servant  exist."  In 
Beedie  v.  The  London^  etc.,  4  Exch.  244,  a  company,  empowered  by  act 
of  Parliament  to  construct  a  railway,  contracted,  under  said  act,  with 
certain  persons  to  make  a  portion  of  the  line,  and  by  the  contract  reserved 
to  themselves  the  power  of  dismissing  any  of  the  contractor's  work- 
men for  incompetence.  The  workmen,  in  constructing  a  bridge  over  a 
public  highway,  negligently  caused  the  death  of  a  person  passing 
beneath,  along  the  highway,  by  allowing  a  stone  to  fall  upon  him  ;  and 
it  was  held  that  the  company  was  not  liable,  and  that  the  terms  of  the 
contract  did  not  make  any  difference.  Rolfe,  B.,  said  :  "  The  wrong- 
ful act  here  could  not,  in  any  possible  sense,  be  treated  as  a  nuisance. 
It  was  a  single  act  of  negligence,  and  in  such  a  case  there  is  no  princi- 
ple for  making  any  distinction  by  reason  of  negligence  having  arisen  in 
reference  to  real  and  not  to  personal  property.''  During  the  argument  of 
the  case,  Platt,  B.,  put  the  following  question  to  counsel :  ^'  Suppose 
the  occupier  of  a  house  were  to  direct  a  bricklayer  to  make  certain  re- 
pairs to  it,  and  one  of  his  workmen,  through  his  carelessness,  were  to  let 
a  brick  fall  upon  a  passer-by,  is  the  owner  liable  ?  "  The  decision  of 
the  case  answered  this  question  in  the  negative. 

In  AUen  v.  WiUard,  bl  Penn.  St.  374,  Agnew,  J.,  said :  "  The  princi- 
ple extracted  from  the  cases  is  said  to  be,  that  a  person,  natural  or  arti- 
ficial, is  not  liable  for  the  acts  or  negligence  of  another  unless  the  relation 
of  master  and  servant,  or  principal  and  agent,  exist  between  them ;  and 
that  when  an  injury  is  done  by  a  person  exercising  an  independent  em- 
ployment, the  party  employing  him  is  not  responsible  to  the  person  injured. 
This  doctrine,  it  must  be  noticed,  has  regard  to  cases  where  the  purpose  ol 
the  contract  is  entirely  lawful,  and  where  the  owner  of  the  property 
upon  which  the  contract  is  to  be  executed  can  lawfully  commit  its  perform- 
ance to  others." 

The  case  of  Hay  v.  The  Cohoes  Co.^  2  Comst.  159,  is  not  an  author- 
ity, and  has  never  been  regarded  as  an  authority  upon  the  questions  in- 
volved in  this  case.  It  was  there  assumed  that  the  persons  who  caused 
the  injuries  complained  of  were  the  agents  and  servants  of  the  defend* 
ants,  and  the  only  question  considered  in  the  Court  of  Appeals  was. 
whether  the  defendants  could  be  made  liable  without  the  proof  of  negli' 
gence. 
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A  farther  reference  to  authorities  caanot  be  useful.  They  are  not 
oniform  and  free  from  confasion.  It  has  not  always  been  easy  to  deter- 
mine whether  the  relation  was  that  of  master  and  servant,  or  that  of  con- 
tractor and  contractee,  and  some  difficolties  h»ve-  been  occasioned  by  av 
tempts  to  establish  a  distinction  between  the  owners  of  real  aad  of  personal 
property,  and  to  hold  the  former  to  a  stricter  liability  than  the  latter  by 
making  them  responsible  for  the  negligent  use  and  managemeat  of  dieir 
real  estate,  and  negligent  conduct  upon  it  by  contractors  and  their  agents. 
But  this  distinction  has  been  qnite  thoroughly  repudiated,  as  is  shown 
by  the  cases  above  cited,  and  also  by  Shearman  and  Redfield  on  Negli- 
gence, 95,  and  cases  cited  in  note. 

I  am,  therefore,  of  opinion  that  the  disposition  of  this  case  at  the 
Circuit  was  the  proper  one,  and  that  the  order  of  the  General  Term 
must  be  reversed,  and  jodgment  at  the  Circuit  affirmed,  with  costs. 

All  concur  with  Earl,  C,  except  DwroHT,  C«,  dissenting.* 

Orijgr  of  Omercd  Term  reversed,  cmdjudpneni  at  Cfircmt  affhrned* 


Perrt,  appellant,  v.  The  Lorillard  Fire  Insurakoe  Cohpant. 

(61X.T.214.) 

IHre  Insurance —condition  in  policy— change  of  title  to  property  — ejfect  ofboaikrxq^teff 

ofxnxvTed. 

A  policy  of  fire  insurance  was  conditioned  to  be  void  if  atiy  changs  should  taks  place 
**  in  the  title  or  possession  of  the  property,  whether  by  legul  proeees  or  judicial  decree 
or  voluntary  transfer."  The  iuftured  was  declared  a  banlompt  in  involuntary  pro- 
ceedings, and  his  property  was  assigned  by  tlie  register  to  the  assignee  in  bankruptcy. 
Afterward  the  insured  property  was  destroyed  by  fire.  Beld^  that  the  policy  had  be- 
come void  under  the  condition,  and  this  even  though  the  loss,  if  any,  was  by  the  teros 

of  tlie  policy  payable  to  a  mortgagee. 
■        .    ■        it..-     -  I 

*  DwiofTT,  C,  delivered  a  lengthy  dissenting  opinion,  the  ground  of  his  dissent  being 
Indicated  by  the  following  extract  from  the  close  of  his  opinion  : 

"  The  ground  upon  which  the  decision  of  this  case  i»  to  be  rested  is  substantially  this : 
Railway  companies,  in  excavating  for  their  works,  if  they  cast  stones  and  earth,  by 
blaflting  or  otherwise,  upon  the  lands  of  adjoining  proprietors,  are  presumptively  liable 
for  tlie  injuries  caused,  as  having  committed  a  breach  of  duty  imposed  upon  them  by 
the  general  rule  of  law,  that  one  must  use  his  own  property  90  as  not  to  injure  an  ad- 
joining proprietor.  This  presumption  may  be  repelled  by  showing  that  the  act  of  cast* 
ing  out  the  stones,  etc.,  was  necessary  to  the  construction  of  their  worlcs,  as  authorized 
by  the  le^slature,  in  which  case  the  act  becomes  damnum  absque  ir\juria.  Unless  the 
prefinmiition  can  be  repelled  in  this  manner  they  are  liable  for  the  consequences  of  the 
unlawful  act  caused  by  their  brea^n  of  duty,  and  cannot  shift  off  responsibility  by  show- 
ing that  the  act  was  done  through  the  medium  of  a  contractor.  This  rule  is  partic- 
ularly applicable  whero  the  contractor  is  employed  to  do  the  very  act  which,  in  its  re- 
sults, causes  such  breach  of  duty.*' 
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ACTION  upon  a  policy  of  insurance  against  fire,  issued  December  14, 
1869,  by  defendant  to  James  Cochrane  upon  a  house  owned  by  him* 
The  policy  provided  as  follows  : 

"  Loss,  if  any,  pay  Chauncy  Perry  "  (the  plaintiff)*  who,  at  that  time, 
lield  a  mortgage  on  the  property  insured,  exceeding  the  amount  of  insur- 
«noe.  The  policy  aiso  contained  this  condilion :  ^^  If  the  property  (insured) 
shall  be  sold  or  transferred,  or  any  change  take  place  in  title  or  posses- 
sion, whether  by  legal  process  or  judicial  decree,  or  voluntary  trans- 
fer or  conveyance,"  then  "  this  policy  shall  be  void."  The  house  was 
burned  on  the  23d  day  of  May,  1870,  damaging  the  property  beyond  the 
amount  of  the  insurance  (Cochrane  being  then,  and  up  to  the  time  of 
the  trial,  on  February  28,  1871,  in  possession  thereof).  Previous  to 
that  time  involuntary  and  compulsory  bankruptcy  proceedings  were  com- 
menced agaiAst  the  said  Cochrane,  which  resulted  in  an  adjudication 
made  on  the  Ist  day  of  April,  1870,  declaring  and  adjudging  him  a 
bankrupt,  and  the  register  in  bankruptcy,  on  the  30th  day  of  April,  1870, 
by  virtue  of  the  bankrupt  act,  conveyed  and  assigned  to  the  assignee, 
selected  by  the  creditors,  all  the  estate,  real  and  personal,  of  the  said 
bankrupt,  including  all  the  property,  of  whatever  kind,  of  which  he  was 
then  possessed,  or  in  which  he  was  interested  or  entitled  to  have  on  the 
26kh  day  of  January,  1870  (the  time  when  the  bankruptcy  proceedings 
were  commenced),  with  all  his  deeds,  books  and  papers  relating  thereto, 
excepting  such  property  (not  including  that  in  question)  as  was  exempted 
from  the  operation  of  the  assignment  by  the  provisions  of  the  fourteenth 
section  of  the  said  act.  It  was  admitted  on  the  trial  that  the  proceed- 
xzigs  in  the  court  of  bankruptcy  were  regular  so  far  that  the  court  ac- 
quired jurisdiction  of  the  person  and  estate  of  Cochrane. 

At  the  close  of  the  evidence  the  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  involuntary  proceedings  in  bankruptcy  pro- 
duced such  a  change  of  title  in  the  property  insured  as  to  render  the 
policy  void  by  the  terms  thereoL  The  motion  was  granted,  and  an  ex- 
eeption  taken  thereto  was  ordered  to  be  heard  in  the  first  instance  at 
General  Term,  when  the  order  was  affirmed. 

Geo.  F.  Danfarth^  for  appellant.  The  words  of  the  condition  as  to 
sale  or  transfer  or  change  of  title  entail  a  forfeiture  and  must  be  strictly 
ooDstrued.  15  Johns.  276  ;  2  Wils.  234 ;  Hoffman  v.  Ins.  Co.,  32  N.  Y. 
403.  A  change  caused  by  an  adjudication  in  bankruptcy  is  not  within 
the  condition  of  the  policy.  Bac.  Abr.,  Sheriffs,  m.;  2  How.  (U.  S.)  256, 
257 ;  Gen.  £.  B.  Law  of  1850,  §  10;  Wadham  v.  Marlow,  2  Chit.  607. 
Neither  the  adjudication  in  bankruptcy  nor  the  subsequent  proceedings 
Vol.  XIX.— 35 
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effected  any  change  in  the  title  to  or  possession  of  the  property  insured. 
2  Pars,  on  Cont.  380, 488,  672 ;  OrU.  Ek,  v.  Mumford,  2  Barb.  Ch.  596 ; 
4  Nat.  Bk.  Reg.  110;  Phil.  Ins.  107;  Copeland  v.  Stevens,  1  B.  &  jk. 
592 ;  17  Wall.  481.  Notwithstanding  the  adjudication  and  proceedlngi 
in  bankruptcy,  Cochrane  still  had  an  interest  in  the  policy.  Charman  r. 
Charman,  14  Ves.  580 ;  In  re  Ifoyt,  3  Bk.  Reg.  13  ;  Hitchcock  v.  N.  Wi 
Im.  Co.,  26  N.  Y.  68,  69  ;  Wilson  v.  Hill,  3  Mete.  70  ;  Strong  v.  Mcarf. 
Ins.  Co.,  10  Pick.  40  ;  Adams  v.  Roch  Mut.  Ins.  Co,,  29  Me.  292  ;  EstU 
v'.  Massasoit  Ins.  Co.,  56  Barb.  183  ;  Phelps  v.  Gib,  F.  Ins.  Co.,  9  Bosw. 
404;   Waring  v.  Loder,  53  N.  Y.  581. 

James  B.  Perkins,  for  respondent 

LoTT,  Ch.  C.  The  act  of  Congress  entitled  ''  An  act  to  establish  % 
uniform  system  of  bankruptcy  throughout  the  United  States,''  approved 
March  2, 1867  (U.  S.  Stats,  at  Large,  vol.  14,  p.  517),  by  section  14  there- 
of, declares  that  as  soon  as  an  assignee  in  bankruptcy  is  appointed  and 
has  qualified,  the  judge  of  the  court  of  bankruptcy,  or,  where  there  is  no 
opposing  interest,  the  register  .in  bankruptcy  shall,  by  an  instrument 
under  his  hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and 
personal,  of  the  bankrupt,  with  all  his  books  and  papers  relating  thereto; 
that  such  assignment  shall  relate  back  to  the  commencement  of  the  \\to* 
ceedings  in  bankruptcy,  and  that  thereupon,  by  operation  of  law,  the 
title  to  all  such  property  and  estate,  both  real  and  personal  (except  cer- 
tain property  exempted  from  its  operation  not  embracing  or  induding 
that  in  question),  shall  vest  in  the  said  assignee.  It  then  further  declares 
as  follows  :  "  All  the  property  conveyed  by  the  bankrupt  in  fraud  of  hii 
creditors,  all  rights  in  equity,  choses  in  action,  patents  and  patent  rights 
and  copyrights,  all  debts  due  him  or  any  person  for  his  use,  and  all  liens 
and  securities  therefor,  and  all  his  rights  of  action  for  property  or  estate^ 
real  or  personal,  and  for  any  cause  of  action  which  the  bankrupt  had 
against  any  person  arising  from  contract  or  from  the  unlawful  taking  or 
detention,  or  for  injury  to  the  property  of  the  bankrupt,  and  all  rights  of 
redeeming  such  property  or  estate,  with  the  like  right,  power,  title  and 
authority  to  sell,  manage,  dispose  of,  sue  for  and  recover  or  defend  the 
same,  as  the  bankrupt  might  or  could  have  had  if  no  assignment  had  beea 
made,  shall,  in  virtue  of  the  adjudication  in  bankruptcy  and  -he  appoint 
ment  of  his  assignee,  be  at  once  vested  in  such  assignee.'' 

The  bankrupt,  Cochrane,  at  the  time  of  the  adjudication  of  tie  cc  ^rt 
of  bankruptcy  declaring  him  to  be  such,  and  at  the  time  of  the  assign- 
mont  by  the  register  in  bankruptcy,  under  and  in  pursuance  of  the  abo*f» 
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mentioned  provision,  to  the  assignee  appointed  by  him,  owned  and  was 
in  possession  of  the  dwelling-house  insured  and  covered  by  the  defend- 
ant's policy,  and  it,  by  the  assignment,  passed  to  the  said  assignee,  sub- 
ject to  the  plaintifE^s  mortgage.    The  policy,  after  insuring  the  property, 
declared  on  its  face  that  the  loss,  if  any,  was  payable  to  the  said  plain-* 
tiff;  and  his  interest,  cls  mortgageej  was  not  specifically  insured.      He 
therefore  stood  in  the  same  relation  to  the  defendant  as  Cochrane,  the 
insured,  did,  and  his  rights  were  subject  to  all  the  conditions  and  pro- 
visions contained  in  the  policy,  to  the  same  extent  as  if  the  clause  declar- 
ing the  loss,  if  any,  to  be  payable  to  him,  had  not  been  inserted.     See 
Gro9venor  v.  The  Atlantic  Fire  durance  Company,  17  N.  Y.  391.    One 
of  those  conditions  and  provisions  was,  that  if  the  insured  property  should 
be  sold  or  transferred,  or  any  change  take  place  in  title  or  possession, 
whether  by  legal  procees  or  judicial  decree,  or  voluntary  transfer  or  con- 
veyance, then,  and  in  every  such  case,  the  policy  should  he  void.     The 
question  is  then  presented,  whether  the  policy  in  question  had  become 
void  at  the  time  the  fire  occurred — which  was  on  the  23d  of  May,  1870, 
—  more  than  a  month  after  Cochrane,  the  assured,  was  adjudged  to  be  a 
bankrupt,  and  twenty-three  days  after  the  date  and  execution  of  the  said 
assignment  by  the  register  to  the  assignee  in  ba^^kruptcy.    There  can  be 
no  doubt  that  Cochrane  had  then  ceased  to  be  the  owner  of  the  premises, 
and  that  there  had  been  a  transfer  and  change  of  title  effected  by  the 
bankrupt  proceedings,  although  he  himself  had  not  made  a  sale  or  vol- 
untary transfer  or  conveyance  thereof.     Is  the  transfer  and  change  of 
title  so  made  a  violation  of  the  condition  or  provision  of  the  policy  above 
referred  to  ?  I  cannot  doubt  that  it  is.   The  bankrupt  act  above  referred 
to  declared  the  several  District  Courts  of  the  United  States  to  be  "  con- 
stituted courts  of  bankruptcy,"  with  original  jurisdiction  in  their  respect> 
ive  districts,  in  all  matters  and  proceedings  in  bankruptcy,  and  they  were 
thereby  *^  authorized  to  hear  and  adjudicate  upon  the  same,"  according 
to  the  provisions  of  the  said  act.  The  policy  in  question  was  issued  after 
that  act  took  effect ;  and  the  language  used  is  sufficiently  broad  and  com- 
prehensive to  include  a  transfer  and  change  of  title  by  or  under  a  decree 
of  a  court  of  bankruptcy.   It  not  only  declares  that  if  the  property  insured 
shall  be  sold  or  transferred,  but  also  that  if  '^  any  change  take  place  in 
title  "  or  possessions,  "  whether  by  legal  process  or  judicial  decree,  or  vol- 
untary transfer  or  conveyance,"  then,  and  in  every  such  case,  the  policy 
shall  be  void.     The  adjudication  of  the  court  of  bankruptcy,  adjudging 
and  declaring  Cochrane  a  bankrupt,  was  a  judicial  decree,  and  the  bank- 
rupt act  declared  that  all  his  property  was,  '*  in  virtue  of  the  adjudication 
of  bankruptcy  f  and  the  appointment  of  his  assignee,  at  once  vested  in  si;«A 
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and  it  further  declared  that  a  copy,  duly  certified  by  the  derk 
<ii  the  «oiirt,  ander  the  seal  thereof,  of  the  assignment  made  by  the  judge 
•or  M^lster,  as  tlie  case  might  be,  to  him  as  assignee,  should  bo  condtisive 
TidemcB  of  his  tide  as  such  assign-ee,  to  take,  hold,  sue  for  and  recover  the 
^^operty  of  the  bankrupt.   These  proyisions  clearly  show  that  there  was 
a  frunsfer  and  ehmiffe  of  title  to  the  dwelling^iouse  insured  by  the  policy, 
•tinder  aad  by  Yirtne  of  such  adjudication.  There  is  no  ground  for  saying, 
\as  isclairased  fay  the  appellant's  counsel,  that  the  words  ^judicial  decree," 
•iiscd  in  the  policy,  have  a  *^  technical  meaning."    He  says,  using  his  own 
1;iiNgva^e.  that  ^  they  express  a  judgment  in  a  court  of  equity,  and  were 
-so  used  in  the  policy,  referring,  undoubtedly,  to  some  proceedings  the 
T€sulc  id  which  was  a  decree  acting  upon  property  direct,  as  by  direction 
to  eoaYey  cr  to  enforce  a  mechanic's  lien,  or  vendor's  lien,  or  foreclosure 
•of  a  mcxrtgage."     There  is  no  authority  or  reason  for  such  a  limitation. 
^ke  terms  are  general,  and  not  in  any  manner  restricted  to  a  decree  of 
4iBy  particular  court  or  tribunal  competent  to  render'  a  judgment  or 
-<lecpee,  which,  in  its  effect,  or  by  its  results,  operates  as  a  ti-ansfer,  or 
■chaDge  of  tide.     They  were  used  in  contradistinction  to  "  a  voluntary 
^raaslep  Or  conveyance,"  which  is  also  specially  mentioned  as  a  means  of 
<eilecuiig  a  change  of  title,  and,  by  construction  of  the  courts,  has  been 
lieW  BOt  to  extend  and  apply  to  a  transfer  of  title  by  operation  of  law, 
And  consequently  was  not  considered  to  be  a  violation  of  the  covenant 
•Against  alienation  in  policies  of  insurance  and  leases  containing  them. 
Judgments  of  a  court  of  equity,  which  the  counsel  concedes  to  be  within 
the  terms,  do  not,  per  se,  so  effectually  transfer  the  title  to  the  property 
4iffe€ted  thereby  as  the  adjudication  in  bankruptcy  does,  by  virtue  of  the 
provisions  of  the  bankrupt  act  herein  above  particularly  referred  to. 
They  are  the  foundation  and  authority  for  executing  conveyances,  as 
\|jre8cribed  and  directed  thereby ;  and  it  is  clear  that  an  alienation  by  or 
'  throng  a  judgment  or  decree  of  any  and   every  competent  court  was  pro- 
hibited, and  that  it  was  uitended  to  declare  that  such  an  alienation  of  the 
property  insored,  as- well  as  that  by  a  conveyance  executed  by  the  owner 
hhnself,  should  render  the  policy  void.    Such  is  the  fair  and  proper  coa- 
"Struction  of  the  terms  used  to  express  the  intention  of  the  parties,  with 
'the  view  and  object,  unquestionably,  of  declaring  that  a  diange  of  title 
^  '•peratTon  of  law  in  the  cases  designated,  as  well  as  voluntary  convey- 
ances^ should  be  a  violation  of  the  covenant  against  alienation  in  the 
Ijolky  and  render  it  void ;  and,  as  the  counsel  of  the  respondent  well 
•ays,  to  hold  that  the  title  has  not  been  changed  by  the  decree  in  bank* 
mptCT,  is  to  nullify  the  agreement  of  the  parties,  which  is  to  be  con- 
•«tnied  and  have  the  same  effect  when  expressed  m  a  policy  of  insurance 
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as  m  any  other  inBtmiDeiit     See  Savage  v.  H&wmHl  Im.  O.,  52  N.  Y^ 
502. 

The  ca«e  of  Starkweather  v.  Cleveletnd  Ins,  Co.,  2  Ah/b.  (U-  S.)  ^7' 
decickd  by  the  District  Court  of  the  Northern  District  of  Ohio,  is  n&t  in 
consistent  with  the  views  abore  expressed,  in  relation  to  die  ODTvnaint 
and  its  effoct,  but  in  perfect  and  entire  harmony  tberer/ith.  By  a  rtsfer- 
^nco  to  the  facts  therein,  it  appears  that  the  covenant  against  alienation 
contained  in  the  policy,  there  in  question,  was  in  these  words  :  ^  If  die 
title  to  the  property  is  transferred  or  changed,  this  policy  shall  be  roM."^' 
No  mention  is  made  as  to  the  manner  of  effecting  sucii  transfer.  And\ 
Sherman,  J.,  in  his  opinion,  says  that  ^  the  corenant  against  the 
change  or  transfer  of  title  in  different  policies  varies  somewhat  m 
phraseology.  In  some  policies  the  language  used  is  ^  sold  or  conveyed 
in  whole  or  in  part,'  in  others  *  shall  not  be  alienated  by  sale  or  other- 
wise,* or,  as  in  this,  *  the  title  shall  not  be  changed  or  transferred.'  '*  ' 
He  adds,  "  all  these  expressions  are  in  substance  the  same.     *     *      #> 

These  covenants,  therefore,  on  the  part  of  the  assured,  are  t^af" 
he  will  not  assign  the  policy  or  in  any  manner  change  his  title  to. 
or  the  ownePBhip  of  the  property  insured."  This  last  remark  cleariy 
shows  that  he  considered  and  construed  the  covenant,  then  the  sub- 
ject of  consideration,  to  be  limited  and  restricted  to  a  transfer  or 
change  of  title  by  the  (xesmred  ktnuelf,  and  not  to  extend  to  or  include  ar 
change  of  title  by  mere  operation  of  law.  This  is  more  fully  shown  Vjr 
what  he  subsequently  says.  After  a  review  of  certain  cases  cited  by  him^ 
upon  the  effect  of  an  involuntary  act  of  bankruptcy  upon  the  breaches  of' 
covenant  in  insunanoe,  and  other  like  contracts,  he  concludes  as  follows  r 
"  On  these  authorities,  it  seems  clear  to  me  that  the  danses  in  this  policy 
forbidding  its  assignment,  and  the  change  and  transfer  of  the  title  to  the^ 
property  have  no  more  effect  than  similar  words  in  leases.  Both  are 
contracts  between  two  persons,  with  this  difference,  that  leases  are  under 
seal  and  therefore  of  a  higher  nature."  The  authorities  referred  to  by 
him,  related  to  general  covenants  against  alienation,  construed  to  W 
limited  in  their  effect  to  a  voluntary  alienatioji  by  the  parties  themselves^ 
and  none  of  them  appear  to  have  extended  the  covenant,  as  the  policy 
now  the  subject  of  consideration  does,  to  a  transfer  or  change  of  titla 
"  by  legal  process  or  judicial  decree,"  and  not  limiting  it  to  a  "  voluntary 
transfer  or  conveyance.''  The  difference  in  the  terms  of  the  covenant 
in  the  case  of  StarkmwcUher  v.  Cleveland  Ins,  Co.  from  that  in  this,  shows^ 
that  it  cannot  be  considered  as  an  authority  against  the  coiiwU*uetioi)< 
given  by  me  to  the  coveuwat  m  question.  The  learned  judge  in  that  c&s<» 
also  advances  the  doctrine  (not  necessary  to  the  decision  made  by  him  us 
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above  stated,  as  to  the  meaning  of  the  policy)  that  the  assignee,  in  cases  of 
involmitarj  bankruptcy  had  '^  the  mere  control  of  the  bankrupt's  property, 
as  the  agent  of  the  law,  to  sell  the  same  and  pay  his  debts,"  saying  *^  tliat 
the  law  does  not  give  to,  or  vest  in,  him  the  absolute  ownership  in  his  own 
right  to  the  property.  He  is  a  mere  trustee,  accountable  under  the  law 
to  the  cestui  que  trust.  He  holds  the  property  assigned  to  him  in  trust  of  all 
leases  and  policies,  as  well  as  other  property,''  and  claims  that  the  property, 
notwithstanding  the  adjudication  adjudging  him  a  bankrupt,  and  the  as- 
signment of  his  property  by  the  register  in  bankruptcy,  is  still,  in  law, 
the  bankrupt's  property,  but  by  operation  of  law,  in  the  hands  of  the  as- 
signee, for  the  sole  purpose  of  seUing  and  applying  the  proceeds  for  the 
bankrupt's  benefit.  I  concede  that  the  property  does  not  become  vested 
In  the  assignee,  as  his  ovm  individual  property,  to  be  held  by  him  in  hi$ 
own  right  and  for  his  personal  use  and  benefit,  and  that  it  is  held  by  him 
in  trusty  but  for  the  benefit,  primarily ,  of  the  bankrupfs  creditors,  and  so 
far  for  his  use  in  the  payment  of  his  debts.  I,  however,  do  not  agree 
with  him  that  the  title  to  the  property  does  not  become  vested  in  the  as- 
signee, but  on  the  contrary,  as  I  have  shown,  the  title  thereto,  and  not 
the  mere  control  thereof,  is,  by  the  clear  and  unequivocal  language  of 
the  bankrupt  act,  to  which  reference  has  hereinbefore  been  particularly 
made,  declared  to  be  vested  in  the  assignee.  He  becomes  the  oumet 
thereof  in  trust,  I  admit,  for  the  purposes  declared'in  the  said  act,  but, 
nevertheless,  the  owner,  and  does  not  stand  in  the  mere  relation  of 
agent  for  the  bankrupt  who,  both  in  fact  and  law,  has,  by  the  proceed- 
ings, become  divested  of  the  legal  title. 

It  foUows,  from  the  views  above  expressed,  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed 


Ths  Glen  and  Hall  Manufacturing  Cohpant  v.  Hall,  appeUunt. 

(61N.Y.228.) 

Trade-mark  —  place  of  httsiness. 

When  one  has  established  a  business  at  a  particular  place,  from  which  he  has  or  may 
derive  profit,  and  has  attached  to  such  business  a  name  indicating  to  the  public  when 
it  is  carried  on,— e.flr.,  **  No.  10  Soutli  Water  street,"— he  thereby  acquires  property  in 
the  name,  which  will  be  protected  from  invasion  by  a  court  of  equity  on  prindples, 
analogous  to  those  applicable  in  case  of  the  invasion  of  a  trade-mark.  (Lott,  Ch.  C 
and  Earl,  C,  dissenting.) 
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i  CTION  to  restrain  the  defendant  from  the  use  of  the  words ''  Num< 
jX  ber  10/'  as  a  trade-mark.  The  defendant  set  up  a  counter-claim 
%k>  the  same  trade-mark,  and  asked  tc  have  the  plaintifE  restrained  from 
niog  it. 

The  justice  at  the  trial  found  the  following  facts :  Joseph  Hall  es tab- 
fished,  more  than  thirty  years  before  the  trial,  on  South  Water  street  in 
tbe  city  of  Rochester,  a  manufactory  for  the  construction  of  threshing 
nachines.  The  business  was  carried  on  extensively  until  his  death,  in 
1865.  ELis  establishment  was  known  for  many  years  as  ^^  Number  10 
South  Water  street." 

The  defendant,  Charles  S.  Hall,  purchased  the  establishment  from  the 
executors  of  Joseph  Hall,  together  with  '^  the  tools,  patterns  and  fixtures," 
ID  May,  1868,  and  took  possession  of  the  same  in  February,  1869,  since 
which  time  he  has  carried  on  the  same  business  at  the  same  place.  In 
April  he  printed  in  his  hand-bills,  and  adopted  as  his  trade -mark,  the 
words,  "  The  Old  Joseph  Hall  Agricultural  Works,  No.  10  South  Water 
atreet,  Rochester,  N.  Y.,"  and  continued  to  use  such  trade-mark  until 
restrained  by  the  injunction  granted  in  the  action. 

In  September  or  October,  1869,  the  plaintiff  rented  a  small  office  on 
South  Water  street,  a  short  distance  from  the  defendant's  place  of  busi- 
ness, and  painted  the  number  on  it,  and  also  printed  the  number  on  its 
Mis  and  on  its  sign,  in  the  following  terms :  '*  The  Glen  &  Hall  Manu- 
facturing Company,  No.  10  South  Water  street,  Rochester,  New  York." 

At  this  time  the  plaintiff  was  carrying  on  the  same  business  as  the 
defendant.  Its  shops  are  located  in  the  town  of  Brighton,  two  miles  and 
■tore  from  the  shops  of  the  defendant.  It  took  the  office  in  South  Water 
street  and  adopted  the  number  (10)  with  the  intention  of  interfering  with 
the  defendant's  business,  and  tmfairly  securing  his  customers. 

On  these  findings  the  judge  reached  the  conclusion  of  law  that  "  Num- 
ber 10,'*  at  the  time  of  the  purchase  in  April,  1869,  and  since,  was  a 
material  part  of  the  defendant's  trade-mark;  that  he  was  entitled  to 
eompensation  for  damages  occasioned  by  his  being  restrained  from  using 
H,  as  well  as  to  those  sustained  by  reason  of  the  plaintiff's  use,  and  also 
to  a  perpetual  injunction  restraining  the  plaintiff  from  using  said  num- 
ber as  its  trade-mark,  or  keeping  the  same  on  its  office  or  building  in 
South  Water  street,  or  using  it  in  any  way  in  imitation  of  the  defendant's 
trade-mark. 

A  reference  was  then  ordered  to  ascertain  and  report  the  damages,  and 
•n  the  confirmation  of  the  report  judgment  was  directed  to  be  entered. 

A  motion  for  a  new  trial  was  granted  by  the  General  Term,  on  the 
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ground  that  the  defendant  was  not  entitled  to  the  special  relief,  both 
because  '^  Number  10  "  was  not  a  trademark,  and  that  if  it  were,  such 
relief  could  not  be  granted  by  way  of  couuter-ckum  to  the  present  action, 
and  defendant  appealed* 

* 

Jame9  O.  Cochrane,  for  appellant. 
James  Brick  Perkins,  for  respondent. 

D WIGHT,  C.  The  first  question  which  will  be  considered  in  this  caM 
is,  whether  the  words  ''  Number  10,"  used  under  the  circumstances  de* 
tailed  in  the  statement  of  facts,  constitute  a  good  trade-mark. 

It  must  be  conceded  that  it  does  not  comply  with  the  definition  of  a 
trade-mark  as  usually  given  in  the  text-books.  That  has  been  commonly 
confined  to  the  products  of  manufacture  or  of  human  labor.  Thn» 
Upton  says,  "  a  trade-mark  is  the  name,  symbol,  figure,  letter,  foi  m  or 
device  adopted  and  used  by  a  manufacturer  or  merchant  in  order  t<»  des- 
ignate the  goods  that  he  manufactures  or  sells  and  distinguish  them  from 
those  manufactured  or  sold  by  another,  to  the  end  that  they  may  be 
known  in  the  market  as  his."  (Page  9.)  The  doctrine  was,  however, 
extended  in  Congress  Spring  Company  v.  High  Hock  Spring  CompaaM^ 
45  N^.  Y.  291 ;  S.  C,  6  Am.  Rep.  82  ;  to  a  peculiar  product  of  nature, 
the  water  of  mineral  springs,  generally  known  in  the  market  and  sold  m 
a  useful  article.  In  that  case  it  was  declared  that  the  true  principle  ap- 
plicable to  the  subject  was  that  the  purchaser  of  an  article  under  a  trade- 
mark has  a  right  to  have  the  very  thing  which  he  seeks ;  and  the  owner 
has  the  right  that  the  very  thing  sought  shall  be  sold  for  his  profit* 
This  rule  was  held  to  be  as  clearly  applicable  to  such  products  of  nature 
as  have  been  referred  to,  as  to  the  results  of  human  industry. 

In  the  case  at  bar  there  was  no  product  of  industry  or  of  nature.  The 
trade-mark,  if  it  existed  at  all,  was  attached  to  the  building  or  works  in 
which  the  products  of  human  labor  were  made.  This  fact  does  not  affect 
the  application  of  the  principle  set  forth  in  the  Congress  Spring  case* 
It  is  still  true  that  the  purchaser  of  an  article  manufactured  at  ^^  No.  10 
South  Water  street "  has  a  right  to  have  the  very  thing  which  he  seekst 
and  the  owner  of  the  goods  there  manufactured  haft  the  right  that  the 
very  thing  sought  shall  be  sold  for  his  profit. 

The  authorities  are  not  at  variance  with  this  conclusion,  bnt  tend  to 
support  it. 

The  case  at  bar,  properly  considered,  is  a  species  of  ^'  good  will/' 
analogous  to  a  trade-*mark.     Browne  on  Trade-marks,  §S  96-100.    In 
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Ckwrton  V.  Dottglass,  1  Johns.  (Eng.)  188,  V.  C.  Wood  (Lord 
Hathekley)  explains  with  care  the  meaning  of  the  term  ^^  good-wUl." 
It  does  not  mean  simply  the  advantage  of  occupying  particular  premises 
which  have  been  occupied  by  a  manufacturer,  etc.  It  means  every  ad- 
vantage, every  positive  advantage  that  has  been  acquired  by  a  proprietor, 
in  carrying  on  his  business,  whether  connected  with  the  premises  m 
which  the  business  is  conducted,  or  with  the  name  under  which  it  i:> 
managed,  or  with  any  other  matter  carrying  with  it  the  benefit  of  the 
business. 

It  is  a  well-known  fact  that  the  ^  good-will,''  like  a  trade-mark,  is  a 
species  of  property.  It  is  a  subject  of  sale  by  the  proprietor  or  may  be 
sold  by  order  of  the  court.  The  cases  in  which  a  sale  has  taken  place 
by  order  of  the  court  have  been,  in  general,  those  of  partnership.  These 
have  been  treated  as  cases  of  property,  and  it  is  on  that  ground  alone 
that  the  jurisdiction  of  the  court  has  attached  to  them. 

There  may  thus  be,  in  a  particular  business,  both  a  "  good-will  "  attend- 
ing it  and  a  trade-mark  attached  to  goods  manufactured  and  sold.  Each 
of  these  is  under  the  protection  of  a  court  of  equity.  Hiall  v.  Barrows, 
9  Lond.  Jurist  (N.  S.)  483 ;  S.  C,  4  De  G.,  J.  &  S.  150.  The  court  in 
each  case  acts  on  the  principle  of  preserving  a  property  in  the  good- will 
or  trade-mark.  Ilcdl  v.  Barrows,  supra  ;  Bury  v.  Bedford,  4  id.  352  ; 
Edehten  v.  Edelsten,  id.  479  ;  Partridge  v.  Mench,  How.  App.  Cases, 
659.  In  the  case  of  Cloth  Company  v.  Cloth  Company^  9  Law  Times  (N. 
S.)  558 ;  4  De  G.,  J.  &  S.  137,  it  is  said  that  the  jurisdiction  of  the  court  to 
grant  relief  does  not  rest  on  supposed  fraud,  but  upon  a  property  in  the 
trade-mark,  and  upon  the  fact  that  an  injunction  is  the  only  mode  of 
protecting  it.  The  earlier  cases  to  the  effect  that  there  is  no  property  in 
a  trade-mark  must  be  deemed  in  that  respect  to  be  overruled.  Perry  v. 
Truefitt,  6  Beav.  73  ;  Collins'  Co.  v.  Braum,  3  Jur.  (N.  S.)  929 ;  Blanchard 
v.  BiU,  2  Atk.  485. 

A  trade-mark,  or  a  designation  of  one's  trade,  may  thus  be  sold  by 
order  of  the  court,  whether  it  be  attached  to  a  new  business  or  to  one 
long  existing.  In  such  case  **  good-will "  and  trade-marks  are  governed 
by  similar  rules.  In  BrcMury  v.  Dickens,  27  Beav.  53,  on  the  dissolu- 
tion of  a  partnership,  the  title  of  a  magazine,  '*  Household  Words,"  was, 
by  order  of  the  court,  put  up  at  auction  and  sold.  The  court  said  that 
property  in  a  literary  periodical  like  this  is  confined  purely  to  the  mere 
title,  and  that  forms  part  of  the  partnership  assets  and  must  be  sold  for 
the  benefit  of  the  partners,  if  of  any  value.  The  decree  ordered  the  sale 
of  the  right  to  use  the  name  of  the  periodical  and  the  right  to  publish, 
ttuier  the  same  name  and  title,  cmiy  periodical  or  other  workj  whether  in 
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-eantinuance  of  said  periodical  called  "  Household    Words^**  or  otherwise^ 

-at  the  purchaser  might  think  fit.     The  sale  showed  what  the  value  oC  ft 

mere  title  might  he,  as  it  produced  £3,550. 

It  would  follow,  from  these  principles,  that  if  a  person  had  established 
E  business  at  a  particular  place,  from  which  he  has  derived,  or  may  deriyes^ 

.profit,  and  has  attached  to  that  business  a  name  indicating  to  the  publie 
where  or  in  what  manner  it  is  carried  on,  he  has  acq'uired  a  property  in 
the  name  which  will  be  protected  from  invasion  by  a  court  of  equity,  on 
principles  analogous  to  those  which  are  applied  in  case  of  the  invasion  of 
a  trade-mark. 

In  Harper  v   Pearson^  3  Law  Times  (N.  S.),  547,  the  plaintiff  and  de- 

■  Cendant  carried  on  business  of  a  similar  description.  On  the  expiration 
of  the  term,  in  a  lease  of  certain  works  to  the  plaintiffs,  where  they  had 
carried  on  their  business,  the  defendants,  fifteen  months  afterward,  had 
procured  a  lease  of  the  same  works,  with  the  exception  of  certain  mines 

of  clay.  The  defendants  issued  a  circular  and  card  tending  to  lead  the 
public  to  suppose  that  the  defendants  had  succeeded  to  the  business  of  the 
|>Iaintiff,  and  were  working  the  same  material  as  the  plaintiff  had  formerly 
used.  It  was  held  by  the  court,  that  though  the  words  of  the  circular  and 
card  might  be  literally  true,  yet  if  they  tended  to  mislead  the  public  it  would 
restrain  them  from  further  circulating  or  issuing  any  similar  circular  or 
card.  The  court  said  :  "  It  is  a  clear  case  that  the  defendants  have  repre- 
sented on  the  card  to  the  public  that  Messrs.  Pearson  are  late  *•  Harpers  & 
Moore,'  and  they  have  no  business  to  do  that,  and  I  must  grant  an  in- 
junction.''     This  case  is  a  strong  illustration  of  the  doctrine  under  con- 

-flideration,  as  the  court  must  have  held  that  the  plaintiffs  in  that  case  had 
a  property  in  the  good-will  of  the  business  and  of  the  name  under  which 
it  was  carried  on,  even  after  they  had  ceased  to  transact  their  business  at 
the  particular  place  where  the  appellation  "  Harpers  &  Moore "  was 
first  used.  In  other  words,  the  name  of  the  business  could  be  severed 
from  the  place  where  it  was  transacted,  and  while  thus  separated  could 
l)e  treated  as  an  object  of  property,  so  as  to  prevent  third  persons  from 
attaching  it  to  their  business  and  thus  depriving  the  owners  of  a  legiti- 
mate profit  which  they  might  reap  elsewhere  under  the  same  name.  It 
seems  plain  that  if  a  banking-house  had  acquired  a  name,  such  as  that  of 
Baring  Brothers,  though  there  were  no  partner  of  the  name  of  Baring, 
it  would,  on  general  principles  of  law,  and  independent  of  a  statute  pre- 
venting the  use  of  fictitious  names,  have  a  property  in  such  name,  with- 
out reference  to  the  particular  place  where  the  business  was  carried  on. 
Though  the  name  might  be  inseparable  from  the  business,  it  would  be 
separable  from  the  premlsee  ;  so  that  the  business  might,  for  example 
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be  carried  on  on  the  opposite  side  of  the  street.  These  doctrines  find 
further  support  in  Partridge  v.  Menck,  2  Barb.  Ch.  103  ;  Peterson  v. 
Humphrey,  4  Abb.  Pr.  394 ;  Howard  v.  Hetiriques,  3  Sandf.  S.  C.  725  ; 
Marsh  v.  BiUings,  7  Cush.  322  ;  Christt/  v.  Murphy,  12  How.  Pr.  77  | 
Hudson  v.  Osborne,  39  L.  J.  (N.  S.)  Ch.  79  :  other  cases  in  Browne  on 
Tl'ade-marks,  ch.  12. 

In  Partridge Y.  Menck,  Chancellor  Walworth  said:  "The  court,  in 
trade-mark  cases,  proceeds  on  the  ground  that  the  plaintiff  has  a  valua- 
ble interest  in  the  good-will  of  his  trade  or  business,  and  that  having  ap- 
propriated to  himself  a  particular  label,  sign  or  trade-mark,  indicating 
that  the  article  is  manufactured  or  sold  by  him  under  his  authority,  or 
that  he  carries  on  his  business  ai  a  particular  place,  he  is  entitled  to  pro- 
tection against  any  one  who  attempts  to  pirate  upon  the  good- will  of  his 
friends  or  customers,  or  patrons  of  trade,  by  sailing  under  his  flag  with- 
out his  authority." 

In  Howard  v.  Henriques,  the  question  was  as  to  the  rights  of  a  hotel 
proprietor  to  the  designation  of  his  hotel  (Irving  house).  The  court 
said  that  every  man  ought  to  be  permitted  to  pursue  his  lawful  calling 
in  his  own  way,  provided  he  does  not  encroach  on  the  rights  of  his 
neighbors  or  the  public  good.  But  he  must  not,  by  any  deceitful  or 
other  practice,  impose  on  the  public,  and  he  must  not,  by  dressing  himself 
in  another  man's  garments,  and  by  assuming  another  man's  name,  en- 
deavor to  deprive  that  man  of  his  own  individuality  and  of  the  gains  to 
which,  by  his  industry  and  skill,  he  is  fairly  entitled.  It  was  held  that 
in  the  case  then  under  discussion  the  hotel-keeper  must  not  be  deprived 
of  the  fruits  of  that  good-will  which  belonged  to  himself  alone.  Marsh 
V.  Billings,  supra,  presented  facts  involving  a  like  principle. 

In  Christy  v.  Murphy,  the  rule  was  applied  to  the  protection  of  a  place 
of  public  amusement.  Hudson  v.  Osborne,  supra,  is  quite  in  point.  The 
"  good- will  "  in  a  title  to  a  manufactory  of  certain  provisions  had  been 
sold  by  assignees  in  bankruptcy  to  the  plaintiffs,  who  continued  to  carry 
on  under  the  title  Q^  Osborne  house  *')  a  business  such  as  that  which  the 
defendant  Osborne,  the  bankrupt,  had  formerly  conducted  under  the 
same  name.  Osborne,  having  been  discharged  in  the  bankrupt  proceed- 
ings, commenced  anew,  and  used  upon  his  new  place  of  business  the 
words  "  Osborne  house,"  where  he  carried  on  the  same  kind  of  manu- 
facturing as  before.  He  put  up  signs  on  his  buildings  and  issued  circu- 
lars calculated  to  lead  the  public  to  believe  that  he  was  conducting  the  old 
business.  The  court  said  that  he  had  no  right  to  use  the  words  **  Osborne 
bouse"  as  holding  out,  in  any  manner,  that  he  was  carrying  on  business 
In  continuation  of  or  in  succession  to  the  business  originally  conducted 
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by  Osborne,  the  defendant.  He  might  have  said  that  he  had  been  twenty- 
two  years  at  the  Osborne  house,  or  that  one  of  his  partners  had  been 
for  many  years  managing  there,  but  he  must  not  appropriate  to  himself 
the  very  words  which  were  selected  to  designate  the  business,  so  as  to 
lead  persons  to  think  that  ho  is  continuing  the  identical  business  which 
has  been  sold.  On  the  same  principle,  a  person  who  has  been  a  manager 
of  another's  business  has  a  right,  on  setting  up  an  independent  business, 
to  make  known  to  the  public  that  he  has  been  with  the  firm,  but  he 
must  take  care  not  to  do  so  in  a  way  calculated  to  lead  the  public  to  be- 
lieve that  he  is  carrying  on  the  business  of  his  former  employer,  or  is  in 
any  way  connected  with  it.  Glenny  v.  Smithy  2  Drew.  &  Sma.  476 ; 
Hookham  v.  Pottage,  L.  R.,  8  Ch.  91.  It  was  not  denied  by  the  plaintifl 
in  the  present  case,  that  the  words  "  Number  10,'*  South  Water  street, 
were  a  mere  arbitrary  designation,  and  did  not  correspond  to  any  street 
numbering.  It  is  clear  that  this  title  passed  with  the  property  and  busi- 
ness. Hudson  V.  Osborne,  supra;  Hall  v.  Barrows^  supra;  Upton  on 
Trade-marks,  75,  citing  Compare  v.  Bajou,  French  Court  of  Cassation  ; 
Howe  V.  Searing y  10  Abb.  Pr.  264.  The  neglect  to  carry  on  the  busi- 
ness for  a  number  of  years  does  not  prevent  a  party  from  resuming  his 
trade-mark  or  sign  of  the  good-will,  nor  entitle  another  to  use  it.  (  Same 
cases.)  It  is  also  held  in  Walton  v.  Orowley,  3  Blatch.  440,  that  a  per- 
son may  become  a  complete  assignee  of  a  trade-mark  and  acquire  all  the 
rights  of  the  former  owner. 

The  defendant,  however,  in  the  present  case,  had  acquired  the  right, 
by  his  own  acts,  to  make  use  of  the  designation.  There  is  evidence  to 
show  that  the  defendant,  in  June,  1869,  issued  a  price-list  of  his  manu- 
factures as  of  10  South  Water  street.  The  plaintiff  did  not  make  use  of 
this  designation  until  after  August  9th  of  that  year.  No  particular 
length  of  time  is  necessary.  Lord  Romillt,  in  Hull  v.  Barrows^  said 
that  the  right  might  be  acquired  in  a  week's  use,  even  though  the  article 
to  which  the  trade-mark  was  attached  had  acquired  no  particular  reputation 
in  the  market  under  the  designation.  These  propositions  are  perfectly 
consistent  with  the  idea  that  a  trade-mark,  etc.,  is  property. 

It  is  claimed,  however,  in  one  of  the  plaintiff's  points,  on  the  argument, 
that  the  learned  judge,  at  the  trial,  erred  in  his  finding  of  facts,  as  there 
was  no  evidence  to  support  some  of  them.  No  such  point  was  taken  at 
the  Greneral  Term.  T^t  tribunal  proceeded  on  the  ground  that  there  was 
no  right  of  the  defendant  which  could  be  protected  in  the  action,  assuming 
the  facts  to  be  aa  found  by  the  judge.  If,  however,  the  correctness  of  hia 
findings  is  before  us,  I  think  that  there  was  evidence  sufficient  to  maintain 
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tuch  findings  as  are  necessary  to  uphold  the  defendant's  right    Any  thin^ 
beyond  this  is  immaterial,  and  could  not  harm  the  plaintifE. 

It  is  now  necessary  to  inquire  whether  the  rights  of  the  defendant  tc 
the  good-wiU  of  the  business  can  be  enforced  in  the  present  action  by 
way  of  counteixdaim.  It  was  held  that  they  could  under  the  proyisioni 
of  the  Code. 

The  order  of  the  Greneral  Term  should  be  rerersed,  and  that  of  thi 
Special  Term  should  be  affirmed. 

All  concur;    except  LoTT,.Ch.  C,  and  Eabl,  C,  dissenting. 

Order  reversed,  and  decision  of.  Special  Term  affirmed* 


HowAED  y.  Dalt,  appellant. 

(61N.  Y.362.) 

Oontraet  of  serviee  —  breach  of  action  for  —  damages  —  evidence.    Letters  —  presumj^ 

tion  as  td  their  receipt 

Plaintiff  entered  into  a  ccmteact  with  defendant  to  enter  defondant's  service  at  a  futui^ 
day.    Upon  the  arrival  of  the  day  named,  plaintiff  tendered  performance,  bat  defend 
ant  absolutely  repudiated  the  contract  Held,  (1)  a  breach  of  the  contract  for  whicl 
plaintiff  had  an  immediate  right  of  action;    (2)  that  the  action  was  one  for  damaget 
for  such  breach  and  not  for  wages  ;  (3)  that  it  was  not  necessary  for  plaintiff,  aftei 
such  breach,  to  tender  service  or  to  keep  in  readiness  to  perform. 

In  an  action  against  an  employer  for  breach  of  a  contract  of  service  defendant  may  show, 
in  mitigation  of  damages,  that  plaintiff  has  not  used  reasonable  diligence  in  securing 
other  employment,  and  semble  that  the  burden  of  proving  that  fact  is  on  the  defendant 

Where  a  letter  is  properly  directed  and  posted  to  a  party,  or  is  deposited  in  a  place  used 
by  him  for  such  purpose —  e.  g.,  the  letter-box  at  his  place  of  business  —  the  presump- 
tion is  that  he  received  it,  and  his  denial  of  the  receipt  simply  raises  a  question  of  fact 

ACTION  for  breach  of  contract  of  service. 
Plaintiff  alleged  that  on  the  20th  of  AprU,  1870,  she  contracted  with 
defendant  to  serve  him  as  an  actress  at  his  theater  in  New  York  for  the 
aeason  commencing  on  or  about  September  15,  1870,  and  terminating  on 
or  about  July  1,  1871,  at  ten  dollars  a  week.  That  at  the  proper  time 
she  appeared  and  offered  to  enter  upon  such  service,  but  was  prevente<l 
by  defendant     The  answer  was  a  general  denial. 

The  referee  found  the  facts  substantially  as  alleged  by  the  plaintiff,  and 
that  plaintiff  was  entitled  to  judgment  for  $410.  The  other  facts  are 
tuffidently  stated  in  the  opinion. 

Richard  M,  Henry,  for  appellant. 

Spencer  L.  HiUier,  for  respondent. 
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DwiGHT,  C.  It  is  insisted,  by  the  defendant,  that  the  complaint  in 
this  cause  should  have  been  dismissed,  on  the  ground  that  the  plain tifE 
made  and  maintained  no  proper  tender  of  service.  The  finding  of  the 
referee  that  the  plaintifE  ofEered  and  tendered  performance  of  her  part  of 
the  contract,  but  that  the  defendant  repudiated  the  contract,  and  thereby 
prevented  the  plaintiff  from  performing  her  part  of  it,  is  said  to  be  un- 
sustained  by  the  evidence,  and  to  be  erroneous. 

As  this  is  substantially  the  whole  question  rabed  by  the  defendant  on 
this  appeal,  it  will  be  the  most  convenient  way  to  discuss  it.  to  consider 
the  effect  of  the  acts  of  the  defendant  denying  the  existence  of  the  con- 
tract. The  fact  that  there  was  a  valid  contract  has  been  found  by  the 
referee.  The  evidence  showed  that  a  proposal,  in  writing,  was  made  by 
Mr.  Daly  to  the  plaintiff  for  an  engagement  of  her  services  for  the  year 
1869.  The  plaintiff  testifies  that  she  signed  an  acceptance  on  Saturday, 
April  13,  1870,  and  placed  it  in  the  letter-box  of  the  defendant,  at  the 
theater.  The  defendant  admits  that  this  letter-box  was  sometimes  used 
as  a  place  for  deposit  of  the  duplicates  of  contracts  made  between  him 
and  the  actors.  It  is  true  that  he  testified  that  he  never  received  the 
papers  which  the  plaintiff  asserts  that  she  deposited  in  the  box.  This, 
however,  is  immatenal.  The  minds  of  the  parties  met  when  the  plamtiff 
complied  with  the  usual,  or  even  occasional,  practice,  and  left  the  accept- 
ance in  a  place  of  deposit  recognized  as  such  by  the  defendant.  This 
doctrine  is  analogous  to  that  which  has  been  adopted  in  the  case  of  com- 
munication by  letter  or  by  telegraph.  Vassar  v.  Camp,  11  N.  Y.  441 ; 
Trevor  v.  Wood,  36  id.  307.  The  principle  governing  these  cases  is,  that 
there  is  a  concurrence  of  the  minds  of  the  parties  upon  a  distinct  propo- 
sition, manifested  by  an  overt  act.  White  v.  Corltes,  46  N.  Y.  467.  The 
deposit  in  the  box,  under  the  circumstances  of  the  present  case,  is  such 
an  act. 

The  case  may  also  be  rested  upon  the  fact  there  was  evidence  to  lead 
to  a  presumption  that  the  document  reached  the  defendant,  as  it  was 
placed  in  a  receptacle  considered  by  him  to  be  a  suitable  one  for  the  de- 
posit of  documents  of  this  class.  In  the  ordinary  course  of  business  it 
would  reach  the  defendant,  as  he  would  be  supposed  to  have  competent 
attendants  in  charge  to  transact  his  business.  His  denial  that  he  received  it 
simply  raises  a  case  of  conflict  of  evidence,  on  which  the  referee  has  passed 
in  the  plaintiff's  favor.  In  Dana  v.  Kemhle,  19  Pick.  112,  it  appeared  that 
it  was  the  usage  of  a  hotel  to  deposit  all  letters  left  at  the  bar  in  an  urn 
kept  for  that  purpose,  whence  they  were  sent,  almost  every  fifteen  min- 
utes throughout  the  day,  to  the  rooms  of  the  different  guests  to  whom 
they  were  directed.     It  was    held  that  there  was  a  presumj>t:ou  that  a 
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letter  addressed  to  one  of  the  guests  left  at  the  bar  was  received  by  him. 
The  same  point  was  ruled,  in  substance,  in  Hetherington  v.  Kemp,  4  Camp^ 
192,  where  a  letter  was  placed  on  a  table  where  letters  were  usually 
placed  to  go  to  the  pu^iroffice.  The  court  held  that  this  would  l)o 
sufficient  if  it  were  proved  that  they  were  usually  carried  to  the  post 
office.  Though  no  strict  usage  was  established  in  the  case  at  bar,  there  was 
enough  proved  to  show  that,  in  the  ordinary  course  of  business,  the 
letter  addressed  to  him  by  the  plaintiff  was  likely  to  reach  him. 

The  evidence  bearing  upon  the  referee's  finding  that  the  defendant 
repudiated  the  contract  thus  formed,  is,  substantially,  as  follows: 
At  the  end  of  August,  or  the  beginning  of  September,  1870,  the 
plaintiff  saw  the  defendant's  posters  in  the  street,  with  a  list  of  his  com- 
pany. Not  seeing  her  name  she  wrote  to  the  defendant  for  an  explana- 
tion, but  received  no  answer.  She  then  went  to  the  theater,  where  she 
met  the 'defendant,  and  asked  him  why  he  had  not  answered  her  letter^ 
to  which  inquiry  he  replied  that  he  had  answered  it ;  that  it  was  lying  in 
the  box  office  of  the  theater  for  her,  and  had  not  been  sent  to  her,  because 
he  expected  she  would  call  for  it.  The  defendant  then  handed  her  the 
letter,  which  bore  date  August  31st,  and  which  stated  that  he  was 
not  aware  of  making  any  engagement  with  the  plaintiff  for  the  present 
season ;  and  that  he  certainly  had  no  contract  with  her.  After  she  had 
niad  this  letter,  she  said  to  the  defendant  that  she  had  his  paper  of  en* 
gagement.  He  seemed  quite  surprised,  and  said  that  he  had  not  got 
hers,  knew  nothing  about  it,  and  had  not  engaged  her.  On  her  cross- 
examination,  the  plaintiff  testified  that  the  conversation  just  detailed  oo 
curred  the  day  after  the  theater  opened. 

The  defendant  gives  a  version  of  the  interview  not  materially  different. 
He  says  that,  some  time  after  the  issue  of  the  preliminary  poster,  stating- 
the  announcement  of  the  season  of  1870-71,  the  plaintiff  called  on  him 
and  wished  to  know  why  her  name  was  not  on  the  poster,  and  he  replied 
because  she  was  not  a  member  of  the  company.  She  then  stated  that 
the  had  signed  a  contract,  and  he  then  called  her  attention  to  a  notice 
which  he  had  issued  requiring  an  acceptance  by  a  particular  day,  and 
stated  that  he  had  not  received  hers.  The  treasurer  of  the  defendant 
(Mr.  AppJeton),  who  heard  the  conversation,  says  that  the  plaintiff  hav- 
ing asked  why  her  name  was  not  on  the  poster,  the  defendant  answered 
it  was  because  she  had  not  complied  with  the  notice  put  up  in  his  green- 
room ;  and,  there  not  being  any  contract,  he  could  not  announce  her  aa 
one  of  the  company. 

This  testimony  shows  that  the  defendant  unequivocally  refused  to  reo 
ognize  the  contract.      After  the  plaintiff's  statement,  he  positively  de^ 
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clined  to  receive  her  as  one  of  the  company.  The  evidence  is  not  perfectly 
distinct  on  the  point  whether  the  plaintiff's  duties  had  commenced  at  the 
time  whi;n  the  defendant's  denial  of  the  contract  was  made.  This  may, 
perhaps,  be  inferred  from  a  statement  made  by  her  on  cross-examination, 
that  the  conversation  occurred  the  day  after  the  theater  was  opened. 
As  the  matter,  however,  remains  in  some  doubt,  the  subject  will  be  ex- 
amined from  both  points  of  view. 

I.  I  shall  first  consider  the  question  on  the  supposition  that  the  plain- 
UiTs  period  of  service  had  already  arrived,  and  that,  on  her  application 
for  permission  to  fulfill  her  contract,  the  defendant  repudiated  his  obli- 
gations. 

No  precise  form  of  words  was  necessary  on  his  part  to  reject  her  ser- 
vices ;  the  obligation  of  the  contract  being  created,  a  denial  of  its  exist- 
ence was  equivalent  to  a  refusal  to  allow  her  to  enter  upon  the  service. 
The  defendant's  intent  is  plain.  He  might  reject  her  services  indirectly 
as  well  as  directly.  The  sole  inquiry  is,  whether  he  has  done  an  act  in- 
consistent with  the  supposition  that  the  service  continues.  In  the  case 
of  Short  V.  Stone,  8  Ad.  &  Ell.  (N.  S.),  358,  it  was  held  that  if  a  man 
promised  to  marry  a  woman  on  a  future  day,  and  before  that  time  mar- 
ried another,  he  had  broken  the  contract  with  the  first  woman.  This 
was  on  the  ground  that  the  act  done  was  inconsistent  with  the  contract 
relations  of  the  parties.  See,  also.  Lovelock  v.  Franklyn,  8  Ad.  &  Ell. 
(N.  S.),  871.  I  think,  accordingly,  that  the  refusal  of  the  defendant  to 
recognize  the  contract  was  equivalent  to  a  refusal  to  continue  the  plaintiff 
in  his  employment 

The  next  point  is,  whether  the  plaintiff  was  bound,  notwithstanding 
the  defendant's  act,  to  keep  herself  in  readiness  to  perform  the  contract 
at  all  times,  or  in  any  form  to  tender  her  services.  This  inquiry  involves 
the  correct  theory  of  the  nature  of  the  action.  Does  the  plaintiff  sue 
for  wages  on  the  hypothesis  of  a  constructive  service,  or  for  damages  ? 
This  question,  as  far  as  appears,  has  never  been  fully  discussed  in  the 
appellate  courts  of  this  State  ;  and,  on  account  of  both  its  novelty  and 
importance,  will  be  considered  at  length. 

It  is  very  plain,  that  if  a  servant  has  actually  performed  the  service 
which  he  has  agreed  to  render  under  the  contract,  he  has  a  right  to  re- 
cover wages.  That  would  have  been  true  in  the  case  at  bar  if  the  de- 
feoidant  had  received  her  services  for  the  stipulated  period.  Had  he  not 
paid  her  according  to  the  agreement,  her  action  would  have  been  for  the 
fixed  wages.  If,  on  the  other  hand,  she  is  wrongfully  discharged,  and 
the  relation  of  master  and  servant  is  broken  off  as  far  as  he  is  concerned* 
it  is  clear  that  she  cannot  recover  for  wages  in  the  same  sense  as  if  she 
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had  actually  rendered  the  service.  In  an  early  nist  prius  case  the  fiction 
of  a  "  constructive  "  service  was  resorted  to,  and  a  servant  discharged 
without  cause  was  allowed  to  recover  wages.  Gandell  v.  Pontigny^  4 
Oampb.  375 ;  see,  also,  CoUins  v.  Price,  4  Bing.  132.  This  review  has 
been  discarded  in  later  decisions,  and  has  been  disapproved  by  text- 
wj iters.  Archard  v.  Homor^^  Carr.  &  Payne,  349  ;  Smithy,  Haywardy 
7  Ad.  &  Ell.  544 ;  Aspdinv,  Austin,  5  Ad.  &  Ell.  (N.  S.),  671 ;  FewingsY. 
Tisdal^  1  Ezch.  295  ;  Mdertonv.  Emmens,  6  Com.  Bench,  178  ;  Goodman 
V.  Pocock,  15  Ad.  &  Ell.  (N.  S.),  582;  Mr.  Smith's  notes  to  Cutter  v.  Powell, 
2  Smith's  Leading  Cases,  20 ;  C  M.  Smith  on  the  Law  of  Master  and 
Servant,  p.  95,  note^;  Whitaker  v.  Sandifer,  1  Duvall  (Ky.),  261  ;  Cham- 
herlin  v.  McCallister,  6  Dana,  352;  Clark  v.  Marsiglia,  1  Den.  317; 
Durkee  v.  Motty  8  Barb.  423  ;  Moody  v.  Leverich,  4  Daly,  401. 

These  cases  and  authorities  hold,  in  substance,  that  if  a  servant  be 
wrongfully  discharged,  he  has  no  action  for  wages,  except  for  past  services 
rendered,  and  for  sums  of  money  that  have  become  due.  As  far  as  any 
other  claim  on  the  contract  is  concerned,  he  must  sue  for  the  injury  he 
has  sustained  by  his  discharge,  in  not  being  allowed  to  serve  and  earn 
the  wages  agreed  upon.  Smith  on  Master  and  Servant,  96,  note  n  ; 
JSlderton  v.  Emmons,  6  Com.  Bench,  187  ;  Beckham  v.  Drake,  2  Ho. 
Jx>rds  Cases,  606.  A  servant  wrongfully  discharged  has  but  two  reme- 
dies growing  out  of  the  wrongful  act:  (1)  He  may  treat  the  contract  of 
hiring  as  continuing,  though  broken  by  the  master,  and  may  recover 
damages  for  the  breach.  (2)  He  may  rescind  the  contract ;  in  which 
case  he  could  sue  on  a  quantum  meruit,  for  services  actually  rendered. 
These  remedies  are  independent  of  and  additional  to  his  right  to  sue  for 
wages,  for  sums  actually  earned  and  due  by  the  terms  of  the  contract. 
This  last  amount  he  recovers  because  he  has  completed,  either  in  full  or 
in  a  specified  part,  the  stipulations  between  the  parties.  The  first  two 
remedies  pointed  out  are  appropriate  to  a  wrongful  discharge. 

To  apply  these  principles  to  the  case  at  bar,  the  plaintiff  must  have 
been  ready  and  willing  to  continue  in  the  defendant's  service  at  the  time 
of  the  latter's  refusal  to  receive  her  into  his  employment.  2  Wms. 
Saund.  352  et  seq.,  note  to  Peeters  v.  Opie.  It  is  not  necessary,  however, 
that  she  should  go  through  the  barren  form  of  offering  to  render  the 
service.  WaUis  v.  Warren^  4  Exch.  361  ;  Levy  v.  Lord  Herbert,  7  Taunt. 
314 ;  Carpenter  v.  Holcomh,  105  Mass.  284,  and  cases  cited  in  opinion  by 
Colt,  J.  Her  readiness,  like  any  other  fact,  may  be  shown  by  all  the 
circumstances  of  the  case.  It  sufficiently  appeared  by  the  conduct  of  the 
parties. 

After  the  defendant  had  declined  to  give  her  employment,  there 
Vol.  XIX.— 37 


290  NEW  YORK, 

Howard  v.  Daly. 


110  farther  duty  oq  the  plaintiff's  part  to  be  in  readiness  to  perform.  If 
that  readiness  existed  when  the  time  to  enter  into  service  commenced, 
and  the  defendant  committed  a  default  on  his  part,  the  contract  was 
broken  and  she  had  a  complete  cause  of  action.  Tender  of  performance 
is  not  necessary  when  there  is  a  willingness  and  ability  to  perforin,  ind 
actual  performance  has  been  prevented  or  expressly  waived  by  the 
parties  to  whom  performance  is  due.  Franchot  v.  Lecxh^  5  Cow.  506  ; 
Cart  V.  Amhergate  and  R,  R,  Co.,  17  A.  &  E.  (N.  S.),  127.  This  rule  is 
recognized  in  Nelson  v.  Plimpton  Fire-proof  E,  Co.,  55  N.  Y.  480,  484. 
Her  future  conduct  could  not  affect  her  right  to  sue,  though  it  might  bear 
on  the  question  of  damages.  She  was  not  obliged  to  remain  in  New 
York,  or  in  any  form  to  tender  her  services  after  they  had  been  once 
definitively  rejected. 

If  this  theory  of  the  plaintiff's  case  is  correct,  her  only  further  duty 
was  to  use  reasonable  care  in  entering  into  other  employment  of  the  same 
kind,  and  thus  reduce  the  damages.  This  obligation  is  of  a  general 
nature,  and  not  peculiarly  applicable  to  contracts  of  service.  The  cases 
on  this  point  are :  JSmmons  v.  Elderton,  4  H.  L.  Cas.  646  ;  Costigan  v. 
Mohawk  and  K  R.  R.  Co.,  2  Den.  609  ;  Dillon  v.  Anderson,  43  N.  Y. 
231 ;  Hamilton  v.  McPherson,  28  id,  76.  The  uncontradicted  testimony 
was,  that  this  duty  was  discharged  by  the  plaintiff.  She  made  effort  to 
procure  employment,  but  failed.  While  it  would  be  unquestionably  her 
duty  to  accept,  if  offered,  another  eligible  theatrical  engagement,  it  cuuld 
scarcely  be  expected  that  she  should  spend  much  time  in  actively  seeking 
for  employment.  Having  made  some  effort  and  having  failed,  I  think 
she  was  justified,  under  the  known  usage  in  that  business  of  forming 
companies  of  actors  at  certain  seasons  of  the  year,  and  the  slight  pros- 
pect of  success  in  making  an  engagement  after  the  15th  of  Septem- 
ber, in  awaiting  the  close  of  the  theatrical  season.  How  far  a  person 
who  is  wrongfully  discharged  from  employment  is  bound  to  seek  it  is 
not,  perhaps,  fully  settled.  Chamberlain  v.  Morgan,  68  Penn.  St.  168; 
King  v.  Steiren,  44  id.  99.  In  the  first  of  these  cases  it  is  said  that  it  is 
the  dutv  of  a  dismissed  servant  not  to  remain  idle,  and  that  the  defend- 
ant  may  show,  in  mitigation  of  damages,  that  the  plaintiff  might  have 
procured  employment.  This  seems  to  be  a  reasonable  rule.  Prima  facie, 
the  plaintiff  is  damaged  to  the  extent  of  the  amount  stipulated  to  be 
paid.  The  burden  of  proof  is  on  the  defendant  to  show  either  that  the 
plaintiff  has  found  employment  elsewhere,  or  that  other  similar  employ- 
ment has  been  offered  and  declined,  or,  at  least,  that  such  employmnnt 
might  have  been  found.  I  do  not  think  that  the  plaintiff  is  bound  to 
show  aflirmatively,  as  a  part  of  her  case,  that  such  employment    was 
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sought  for  and  could  not  be  found.  2  Greenl.  on  Ev.,  §  261,  a  ;  Ootti' 
gan  v.  M.  and  H.  R.  JR.  Co.,  2  Den.  609. 

No  such  evidence  having  been  offered  by  the  defendant,  the  plaintiff 
should  recover  the  whole  amount  of  her  stipulated  compensation  as  the 
damages  attributable  to  the  defendant's  breach  of  contract.  Th.6,  as  has 
been  seen,  is  the  true  measure  of  damages.  Ciossman  v.  Ladoste,  28  E. 
L.  and  Eq.  140;  Goodman  v.  Pocock,  15  Ad.  &  El.  576;  Smith  v. 
TTiomson,  8.  C.  B.  444 ;  Smith  on  Master  and  Servant,  98. 

Some  of  the  cases  which  may  appear  to  conflict  with  this  opinion,  or 
which  are  at  variance  with  it,  will  now  be  briefly  reviewed.  Taylor  v. 
Bradley  J  39  N.  Y.  129,  is  not  opposed.  The  only  point  decided  in  that 
case  was,  that  if  there  be  an  agreement  to  let  a  farm  for  three  years  on 
specified  terms,  the  plaintiff  stipulating  to  occupy  and  work  the  farm, 
and  to  divide  the  proceeds  with  the  defendant,  the  owner,  and  the  latter 
breaks  off  the  agreement,  without  cause,  at  the  commencement  of  the 
letting,  the  plaintiff  may  recover  immediately  as  damages,  the  value  of 
the  contract.  This  proposition  is  entirely  consistent  with  the  views 
maintained  in  the  present  case,  though  there  are  dicta  in  the  case  not 
easily  reconcilable  with  the  result  reached  by  the  court.  Pp.  141,  142. 
Polk  V.  Daly,  4  Daly,  411,  is  supposed  by  the  defendant  to  support  his 
views.  This  is  a  clear  mistake.  The  court  expressly  approves  Moody 
V.  Leverich  in  the  same  volume.  (P.  416.)  This  case  is  most  distinct 
and  emphatic  in  the  plaintiff's  favor.  Polk  v.  Daly  simply  argues  the 
question  as  one  of  wages.  The  plaintiff  in  that  case  tendered  his  ser- 
vices before  the  time  for  his  employment  arrived,  and  was  discharged.  (It 
will  appear  hereafter  that  in  a  case  where  a  servant  is  discharged  from 
his  contract  before  the  time  of  service  arrives,  he  has  an  election  to  wait 
until  the  contract  day  arrives  and  then  tender  his  bervices,  or  to  sue  at 
once  for  damages.)  He  then  left  the  city  of  New  York  and  remained 
absent  until  the  whole  period  had  expired,  making  no  efforts  to  obtain 
employment.  The  court  held  that  if  the  action  were  for  wages,  he  must 
hold  himself  in  readiness  to  render  the  service.  This  is  correct.  No 
opinion  was  expressed  upon  the  point  as  to  what  the  rule  would  have 
been  in  an  action  for  damages.  As  far  as  any  authorities  are  opposed  to 
the  theory  maintained  in  the  present  case,  they  will  appear  to  rest  on 
the  nm/jr/W  case  of  Gandell  \.  Pontigny,  already  noticed.  Thus  in 
Tliompson  v.  Wood,  1  Hilt.  96,  there  is  a  dictum  of  Ingraham,  J.,  that  a 
servant  wrongfully  discharged  has  his  election  to  sue  for  wages  os  they 
l^ecome  due  from  time  to  time,  or  for  damages.  This  remark  that  he 
could  sue  for  wages  evidently  proceeds  on  the  discarded  doctrine  of  '*  con- 
structive   service."        In   Huntington  v.    The   Ogdemhnrgh  R,   R.    Go. 
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83  How.  Pr.  416,  there  are  some  remarks  of  a  similar  nature  by  Potter, 
J.,  though  there  is  an  apparent  confusiou  between  a  claim  for  wages,  ia 
case  the  contract  is  carried  out,  and  for  damages,  in  case  it  is  broken  off. 
The  opinion  of  James,  J.,  as  reported  in  this  case  in  7  American  Law 
Register  (N.  S.),  143,  appears  to  be  distinct  in  its  adoption  of  the  doc- 
trine of  constructive  service.  It  relies  on  a  case  in  Alabama  {Fowler  v 
Armour,  24  Ala.  194),  which  distinctly  holds  that  doctrine,  and  on  the 
dictum  of  Ingrauam,  J.,  in  Thompson  v.  Wood^  supra.  There  are  two 
or  three  other  cases  in  the  southern  and  western  States  that  have  fol- 
lowed GandeU  v.  Pontigny  ;  Armjield  v.  Nash^  31  Miss.  361 ;  Gordon  v, 
Brewster,  7  Wis.  355 ;  Booge  v.  Pacifc  R,  R.  Co,,  33  Mo.  212. 

This  doctrine  is,  however,  so  opposed  to  principle,  so  clearly  hostile  to 
the  great  mass  of  the  authorities,  and  so  wholly  irreconcilable  to  that 
-great  and  beneficent  rule  of  law,  that  a  person  discharged  from  service 
•must  not  remain  idle,  but  must  accept  employment  elsewhere  if  offered, 
that  we  cannot  accept  it.  If  a  person  discharged  from  service  may  re- 
•cover  wages,  or  treat  the  contract  as  still  subsisting,  then  he  must  re- 
main idle  in  order  to  be  ahvays  ready  to  perform  the  service.  How 
absurd  it  would  be  that  one  rule  of  law  should  call  upon  him  to  accept 
another  employment,  while  another  rule  required  him  to  remain  idle  in 
onler  to  recover  full  wages.  The  doctrine  of  **  constructive  service  "  is 
not  only  at  war  with  principle,  but  with  the  rules  of  political  economy, 
as  it  encourages  idleness  and  gives  compensation  to  men  who  fold  their 
arms  and  decline  service,  equal  to  those  who  perform  with  willing  hands 
their  stipulated  amount  of  labor.  Though  the  master  has  committed  a 
wrong,  the  servant  is  not  for  one  moment  released  from  the  rule  that  he 
should  labor  ;  and  no  rule  can  be  sound  which  gives  him  full  wages  while 
living  in  voluntary  idleness.  For  these  reasons,  if  the  plaintiff  was  dis- 
charged after  the  time  of  service  commenced,  she  had  an  immediate 
cause  of  action  for  damages,  which  were  prima  facie  a  sum  equal  to  the 
stipulated  amount,  unless  the  defendant  should  give  evidence  in  mitiga- 
tion of  damages. 

[The  learned  Commissioner  then  considered  the  rule  to  be  followed  in 
case  the  defendant's  denial  of  the  contract  preceded  the  lime  for  entering 
into  the  service,  expressing  the  opinion  that  the  plaintiff  would  then 
have  an  immediate  right  of  action  —  this  is  omitted,  as  it  was  not  con- 
curred in.*] 

The  whole  result  of  the  discussion  may  now  be  summed  up.  If  the 
defendant  in  the  case  at  bar  repudiated  his  contract  with  the  plain tifl 


*  See  on  thie  point  Daniel3  v.  Newton,  posL 
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after  the  time  of  performance  had  arrived,  the  plaintiff  had  an  action  for 
damages.  Her  interview  with  the  defendant  sufficiently  showeti  hei 
readiness  to  perform.  Her  action  was  for  damages  for  not  being  per> 
mitted  to  work,  and  not  for  wages  ;  and  the  defendant  might  show  affirm- 
atively, and  by  way  of  mitigation  of  damages,  that  she  had  opportunities 
to  make  a  theatrical  engagement  elsewhere,  which  she  did  not  accept. 
Without  such  proof  she  was  entitled  to  recover  the  full  amount  of  the 
compensation  stipulated  in  the  contract. 

On  the  other  hand,  if  the  defendant  rejected  the  services  of  the  plain- 
tiff before  the  time  for  performance  arrived,  she  had  an  election  either  to 
consider  his  act  as  a  breach  of  an  implied  contract  with  her  to  take  her 
into  his  service,  and  bring  an  immediate  action ;  or  to  wait  till  the 
appointed  day  arrived,  and  then  be  in  readiness  to  render  her  services.  Her 
election  will  be  evidenced  by  her  acts.  Having  made  no  tender  of  her 
services  at  the  appointed  day,  the  presumption  is,  that  she  considered  the 
act  of  repudiation  by  the  defendant  as  iinal,  and  now  brings  her  action 
for  damages.  Her  complaint  in  the  action  and  the  evidence  taken  at  the 
trial  are  sufficient  to  establish  such  a  claim.  Her  damages  are,  as  in  the 
other  hypothesis,  jonma^/onc  the  entire  amount  of  her  compensation,  un- 
less proof  was  offered  in  mitigation  of  damages,  which  was  not  done.  In 
either  aspect  of  the  case  the  verdict  and  judgment  were  right. 

My  brethren  concur  with  me  upon  the  first  ground  discussed  in  this 
opinion,  without  expressing  their  views  upon  the  correctness  of  the  role 
laid  down  in  Hochster  y.  De  La  Tour  and  kindred  cases.* 

The  judgment  of  the  court  below  must  be  affirmed. 

All  concur. 

Jtidgment  affirmed 


Dunning  y.  The  Ocean  National  Bank,  appellant 

(61  N.  Y.  497.) 

Trust — devise  to  an  executor  in  trust— trust  is  pei-sonal.    Equitable  conversion  — 
Sale  of  mortgaged  propeiiy — action  for  surplus  — Administrator. 

Land  was  devised  to  the  executor  named  m  the  will  in  trust  for  certain  purposes.  Tbi 
executor  renounced,  and  an  adniini^tnitor  with  the  will  annexed  was  Ap]X)inted.  Held, 
that  the  administrator  did  not  become  trustee  nor  succeed  to  «ny  right  in  the  trnsl 
estate. 

Land  was  sold  on  mortgage  foreclosure  after  tlie  death  of  the  mortgagor.      Udd,  that 
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the  8iiri)lii8,  after  $:itisfyin<>:  the  debt,  was  real  estate,  aud  that  tbri  adminiHtrator  of 
the  mortgagor  could  muintaui  no  action  to  recover  it. 

ACTION  by  Mary  S.  Dunning  as  trustee  appointed  by  the  court  fo* 
executor  of  a  trust  created  in  the  will  of  Margaret  Dunning,  di> 
ceased,  to  recover  surplus  moneys  arising  on  the  sale  of  mortgaged  prem- 
ises. The  opinion  states  the  case.  A  judgment  was  entered  for  the 
plaintiff  upon  a  decision  of  the  court  and  was  affirmed  by  the  General 
Terra. 

F,  W.  Hubbard^  for  appellant.  The  surplus  arising  from  the  fore- 
closure sale  was  personal  property,  and  the  plaintiff,  as  admin- 
istratrix, was  the  proper  person  to  sue  for  it  BogertY,  Fumum,  10 
Paige,  496  ;  Swazei/  v.  Wills,  1  Bradf.  495  ;  1  Duer,  308 ;  Graham 
V.  Dickinson,  3  Barb.  Ch.  169  ;  Banks  v.  Scott,  5  Mad.  500 ;  Cope  v. 
Wheeler,  41  N.  Y.  308  ;  Matthew  v.  Duryee,  45  Barb.  69 ;  Willard's 
Eq.  588  ;  2  Sandf.  Ch.  46;  Laws  1867,  chap.  658.  This  fund  should 
pass  into  hands  of  plaintiff  and  be  administered  in  the  manner  pre- 
scribed by  law.  Laws  1858,  chap.  314,  §§  1,  2  ;  Code,  §  113.  Plaintiff, 
as  administratrix,  should  be  held  competent  to  execute  the  will  fully 
under  the  statute.     3  R.  S.  (5th  ed.),  157,  §  22. 

Lansing  Sf  Smith,  for  respondent. 

Reynolds,  C.  On  the  2d  day  of  April,  1855,  William  Pearsons  con- 
veyed to  Margaret  Dunning  a  farm,  in  the  county  of  Jefferson  ;  and,  to 
secure  a  part  of  the  purchase-money,  she  gave  a  mortgage  for  $4,500. 
This  mortgage,  by  various  assignments,  became  the  property  of  the  de- 
fendant on  the  7th  day  of  December,  1858.  Under  the  power  of  sale 
contained  in  the  mortgage,  and  in  pursuance  of  the  statute,  the  defendant 
caused  the  farm  to  be  sold  on  the  2d  day  of  July,  1861,  and  pur- 
chased it  at  $5,190  ;  and  the  surplus  money  thence  arising  was  $1,833.78, 
which  the  defendant  has  ever  since  and  now  retains.  Mai^aret  Dunning, 
the  owner  of  the  farm,  subject,  of  course,  to  the  mortgage,  died  on  the 
19th  day  of  October,  1857,  leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  on  the  3d  day  of  January,  1859. 

By  this  will  the  farm,  covered  by  the  mortgage  before  referred  to 
(and  in  respect  to  the  surplus  arising  upon  the  foreclosure  sale  of  which 
the  question  now  in  controversy  arises),  was  devised  to  her  "  executors 
hereinafter  named,"  with  the  rents  and  profits,  in  trust,  for  the  use  of  her 
then  husband  and  two  sons,  as  follows :  To  the  husband  the  income  and 
profits  of  the  farm  ^'  from  time  to  time,  in  the  discretion  of  my  said  ex 


JANUARY  TERM,  1875.  295 

Duuuiiig  V.  The  Ocean  National  Bank. 

ecQtor,  for  the  necessary  support  and  maintenance  of  my  said  husband 
during  his  natural  life."  It  was  further,  in  substance,  declared  that  if  the 
income  of  the  farm  should  be  insufficient  to  support  the  husband,  then  the 
-executor  might  mortgage  or  sell  the  whole  or  any  part,  as  ^^  he  shall  deem 
most  for  the  interest  of  my  said  husband  and  children,"  and  invest  the 
money  for  the  benefit  of  the  husband.  In  case  the  farm  was  not  sold  dur- 
ing the  life  of  the  husband,  the  executor  was  then  ordered,  as  soon  after 
the  death  of  the  husband  as  '*  may  be,''  to  sell  the  farm  for  the  best  price 
to  be  obtained,  and  pay  one-half  of  the  money  to  two  daughters,  and  the 
other  half  to  be  invested  for  seven  years,  for  the  benefit  of  two  sons,  in 
a  special  manner  directed.  Without  stating  the  contents  of  the  will  in 
more  detail,  or  considering  the  validity  of  any  of  the  trusts  attempted  to 
be  created,  enough  has  been  said  to  enable  us  to  consider  the  only  ques- 
tion involved  in  the  case,  and  that  is,  whether  the  plaintiff's  claim  was 
barred  by  the  statute  of  limitations.  This  appears  to  have  been  the 
only  question  considered  by  the  Supreme  Court. 

A  few  further  facts  are  now  necessary  to  be  stated :  Jennings,  the  ex- 
ecutor named  in  the  will  of  Margaret  Dunning,  renounced  all  his  **  right 
and  claims,  to  act  as  executor  of  the  said  will,"  and  the  renunciation  was 
duly  filed  on  the  29th  of  January,  1859.  On  the  11th  day  of  March, 
18r)9,  letters  of  administration,  with  the  will  annexed,  were  duly  granted 
to  Mary  S.  Dunning,  the  present  plaintiff.  On  the  28th  day  of  Decem- 
t>er,  1869,  Mary  S.  Dunning  was  duly  appointed  by  the  Supreme  Court 
a  trustee  to  carry  out  the  trusts  imposed  upon  the  executor  named  in 
the  will  of  Margaret  Dunning,  and  this  she  accepted  ;  and  this  action  was 
brought  under  her  supposed  authority  as  trustee  under  that  appointment ; 
and,  if  the  cause  of  action  against  the  defendant  did  not,  in  the  sense  of 
the  law,  accrue  until  that  appointment,  it  is  very  clear  that  the  plaintiff 
was  entitled  to  recover. 

It  is  urged  that  when  the  plaintiff  was  granted  letters  of  administration 
with  the  will  of  Margaret  Dunning  annexed,  on  the  11th  of  March,  1859, 
the  cause  of  action  in  the  present  case  accrued,  and  that  she  might,  in 
that  capacity,  assert  in  the  courts  her  right  to  recover  all  the  assets  be- 
longing to  the  estate  of  the  testatrix,  Margaret  Dunning.  This  might, 
indeed,  be  in  every  thing  regarded  as  general  assets  of  the  estate  of  the 
decedent ;  but  in  this  case  a  very  different  question  is  presented.  The 
farm  in  question  was  devoted,  in  trust,  to  a  special  purpose,  which  does 
not  appear  to  have  had  any  necessary  connection  with  the  disposition  of 
the  residue  of  her  estate.  We  cannot,  therefore,  dispose  of  this  case 
without  considering  the  questions  whether  the  plaintiff,  as  administratrix 
with  the  will  annexed,  succeeded  to  all  the  powers  in  trust  intended  ta 
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be  confided  to  the  original  executor  named  in  the  will,  if  such  be  the 
law  it  is  very  obvious  that  the  action  was  barred  ;  and  the  same  result 
will  follow  if  the  plaintiff,  when  appointed  administratrix  cum  testamento 
amiexoy  or  when  the  surplus  was  produced  on  the  foreclosure  sale,  she 
had  in  that  capacity  an  immediate  right  of  action  to  recover  it. 

At  the  common  law,  an  executor  or  administrator  had  nothing  to  do 
with  any  thing,  save  the  mere  personal  assets  of  the  testator  or  intestl^te ; 
and  it  is  now  the  law  that  an  administrator  has  no  further  authority,  save 
where,  by  statute,  he  may  apply  to  a  court  of  competent  jurisdiction, 
upon  a  proper  state  of  facts,  for  the  sale  of  the  real  estate  of  his  intestate, 
for  the  payment  of  his  debts.  It  is  said,  in  the  old  books,  and  the  rule  is 
still,  to  a  large  extent,  preserved,  that  an  executor  merely  takes  by  force 
of  the  probate  of  the  will,  and  that  this  legal  office  of  executor  does  not 
necessarily  embrace  naked  powers  respecting  real  estate,  specially  con- 
ferred, or  powers  coupled  with  an  interest  or  trust  of  any  kind,  and  it  is 
not  too  much  to  say  that  the  appointment  of  a  trustee,  named  in  a  will,  of 
all  the  personal  estate  of  a  testator,  would  not  have  made  him  an  executor 
at  the  common  law.  Hie  King  v.  Jenkitis^  1  Dowl.  &  Ryl.  41.  The 
distinction  between  the  mere  executorial  powers,  derived  from  the  pro- 
bate of  a  will,  and  powers  given  to  a  person  named  as  executor,  in  re- 
spect to  real  estate,  either  naked  or  in  trust,  with  an  interest,  has  not, 
I  think,  always  been  very  carefully  considered  so  far  as  the  adjudged 
cases  enable  me  to  discover.  In  the  case  at  bar,  it  is,  I  think,  very 
obvious  that  the  testatrix  intended  to  make  her  executor  a  trustee,  with 
large  discretionary  power,  which  he  might  exercise  without  any  refer- 
ence to  his  duty  as  an  executor.  This  trust  duty  was  not  annexed  to 
the  office  of  executor,  but  was  devised  to  him  as  a  person.  He  might, 
therefore,  accept  and  execute  the  tmst  without  proving  the  will  or 
taking  out  letters  testamentary.  He  became  trustee,  and  was  vested 
with  the  trust  estate  by  virtue  of  the  will  alone.  Judson  v.  Gibbons j  5 
Wend.  225  ;  Conklin  v.  Egerton,  21  id.  430 ;  S.  C,  25  id.  224 ;  Roome  v. 
Phillips,  27  N.  Y.  357,  363.  This  being  so,  it  of  course  follows  that  the 
plaintiff,  as  administratrix,  with  the  will  annexed,  did  not  succeed  to  any 
right  concerning  the  trust  estate,  which  she,  by  virtue  of  that  office, 
could  enforce,  unless,  upon. her  application  to  some  court  of  competent 
jurisdiction,  the  real  estate  embraced  in  the  trust  might  be  ordered  sold 
for  the  payment  of  the  debts  of  the  testatrix.  The  farm  in  question 
having  been  devised  by  the  will  to  Jennings,  the  executor  named,  it 
might  be  assumed,  if  nothing  to  the  contrary  was  shown,  that  he  had  ac- 
cepted the  trust.  In  such  a  case  his  right  of  action  to  recover  the  trust 
estate  or  its  proceeds,  or  the  surplus  money  in  dispute,  would  accrue  at 
once,  and,  if  not  asserted  within  the  proper  period  of  limitation,  would  be 
forever  barred.     The  evidence  or  findings  in  the  present  case  are  quite 
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sufficient  to  establish  the  fact  that  Jennings  never  did,  and  never  intended 
to,  accept  the  trust.  While  his  renunciation  of  the  office  of  executor 
would  not  necessarily  divest  him  of  his  right  to  execute  the  trust,  it  is 
some  evidence  that  he  intended  to  have  nothing  to  do  with  the  estate, 
and  it  abundantly  appears,  as  a  matter  of  fact,  that  he  and  all  concerned 
anderstood  that  he  refused  to  accept  the  trust. 

It  was  the  practice  in  such  cases,  in  earlier  times,  to  require  the  re- 
nouncing trustee  to  execute  a  release  to  his  associate  trustees,  or  to  exe- 
cute a  deed  of  disclaimer.  1  Cruise,  539.  In  this  case  the  trustee  had 
no  associates,  and  could  make  no  release  ;  and  a  formal  deed  of  disclaimer 
appears  not  to  be  regarded  as  necessary  in  the  present  condition  of  the 
law.  Burrit  v.  Sillimany  13  N.  Y.  93  ;  Townson  v.  TickelU  3  B.  <&  Aid. 
31.  If  the  foregoing  views  are  correct,  it  follows  that,  until  the  ap- 
pointment of  the  plaintiff  by  the  Supreme  Court,  on  the  28th  of  December, 
1865,  as  trustee  in  the  place  of  Jennings,  Ihere  was  no  party  legally  ex- 
isting in  whom  a  right  of  action  vested  to  recover  the  money  in  contro- 
versy. BucJdin  v.  Ford^  5  Barb.  395  ;  Angell  on  Limitations,  §§  54,  62  ; 
Davis  V.  Garr,  2  Seld.  124. 

We  are  referred  by  the  learned  counsel  for  the  appellant  to  chapter 
658  of  the  Laws  of  1867  as  having  some  application  to  the  present  case, 
but  it  has  none.  The  rights  of  all  parties  to  the  surplus  in  dispute  had 
been  irrevocably  fixed  before  the  act  was  passed,  and  they  could  not  be 
affected  by  any  subsequent  legislation.  Besides,  the  act,  in  its  very 
terms,  cannot  be  applied  to  this  case,  in  any  possible  aspect,  so  far  as  I 
can  discover.  But  as  the  defendant  never  paid  the  surplus  claimed  into 
any  Surrogate's  Court  in  any  supposed  compliance  with  the  statute  re- 
ferred to,  or  to  any  other  court  or  person,  we  find  no  occasion  to  conside) 
the  question  further. 

The  judgment  below  should  be  affirmed,  with  costs. 

DwiGHT,  C.  I  concur  with  Judge  Reynolds  in  the  disposition  ol 
this  cause.  I  desire  to  add  a  few  words  upon  a  question  much  discussed 
on  the  argument,  which  is,  whether  the  money  in  litigation  could  have  been 
collected  by  the  administrator  on  the  theory  that  it  was  personal  property. 
This  depends  upon  the  correct  application  of  the  doctrine  of  "  equitable 
conversion."  In  order  to  become  personal  estate  for  the  purposes  of  ad- 
ministration, the  money  must  have  belonged  to  the  decedent  as  personalty. 
Whatever  once  descended  to  her  heirs  or  devisees  cannot  be  divested  from 
them,  except  for  the  purpose  of  liquidating  some  superior  claim.  After 
that  has  been  satisfied,  any  surplus  belongs  to  the  heir  or  devisee,  on 
llie  theory  that  it  stands  in  the  place  of,  and  represents,  the  original  fund* 
Vol.  XIX.— 38 
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The  conversion  of  the  land  into  money  was  only  made  for  a  special  pur- 
pose; and  that  having  been  accomplished,  the  surplus,  by  a  fiction  of 
equity,  is  reconverted  into  land. 

The  truth  of  this  view  can  be  easily  shown  by  supposing  that  the 
mortgaged  property  had  consisted  of  separate  lots,  and  no  more  had 
been  sold  on  the  foreclosure  than  was  necessary  to  satisfy  the  mortgage. 
The  unsold  residue  would  then,  of  course,  belong  to  Mrs.  Dunning's 
heirs  or  devisees.  Could  it  possibly  have  made  any  difference,  if  the  lots 
had  happened  to  be  sold  and  a  surplus  realized  ?  If  so,  this  would  be  to 
make  the  rights  of  heirs  and  devisees  depend  upon  accident  rather 
than  upon  principle.  As* this  property  once  belonged  to  the  devisee  in 
trust,  and  for  the  space  of  time  between  the  date  of  the  testatrix's  death 
and  that  of  the  foreclosure,  the  surplus  which  represents  in  equity  that 
estate,  still  belongs  to  the  devisee.  An  action  to  recover  it  could  be 
brought  by  no  other  persont  The  devise,  owing  to  the  renunciation 
of  Jennings,  not  being  in  existence  until  an  appointment  was  made  De- 
cember 28th,  1869,  the  statute  of  limitations  did  not  begin  to  run  until 
that  time,  and,  of  course,  is  no  bar  to  this  action. 

These  views  are  clearly  sustained  by  the  authorities.  Wright  v.  J^osBj 
2  Sim.  &  Stuart,  323,  is  distinctly  in  point.  In  that  case  the  mortgage 
contained  a  power  of  sale  with  a  direction  that  the  surplus  money  should 
be  paid  to  the  mortgagor,  his  executors  or  administrators.  The  interest 
on  the  mortgage  having  remained  unpaid,  the  mortgagee  sold  the  estate 
after  the  mortgagor's  death,  under  the  power  of  sale,  for  a  sum  which 
considerably  exceeded  the  mortgage  money  and  interest.  The  action 
was  brought  by  the  plaintiffs  as  administrators  of  the  mortgagor,  for  an 
accounting  as  to  this  surplus.  The  bill  was  demurred  to  by  the  defend- 
ant, on  the  ground  of  want  of  equity.  The  court  said,  that  if  the  estate 
had  been  sold  by  the  mortgagee  in  the  life-time  of  the  mortgagor,  then 
the  surplus  money  would  have  been  personal  estate  of  the  mortgagor, 
and  the  plaintiff  would  have  been  entitled.  But  the  estate  being  unsoM 
at  the  death  of  the  mortgagor,  the  equity  of  redemption  descended  to  the 
heir,  and  he  is  now  entitled  to  the  surplus  produce.  See  also,  to  the 
same  effect,  PoUey  v.  Seymour^  2  Yo.  &  Coll.  721 ;  Brovm  v.  Bigg^  7  Ves. 
279  ;  Bourne  v.  Bourne,  2  Hare,  39  ;  McUson  v.  Swift,  8  Beavan,  374 ; 
Van  V.  Bamett,  19  Ves.  102  ;  Biggs  v.  Andrews,  5  Sim.  424 ;  Dalzell 
on  the  Law  of  Equitable  Conversion,  89  ;  Vamum  v.  Meservey  Allen,  1 60. 

The  Massachusetts  cases  hold  that  the  executor  or  administrator  may 
bring  the  action  for  the  surplus  when  the  mortgage  provides  that  it  shall 
l>e  paid  to  the  mortgagor,  his  ^  executors  or  administrators.''  They 
recognize  the  doctrine  that  a  surplus,  under  such  circumstances,  is  usually 
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real  estate,  but  declare  that  the  equity  of  redemption  in  mortgaged  landg 
IS  but  a  trust  estate,  and  that  the  legal  title  to  the  money  is  in  the  exec> 
ator  or  administrator  by  force  of  the  contract  with  the  mortgagee,  and 
chat  when  he  collects  it  he  holds  it  in  trust  for  the  heirs  or  devisees,  sla 
the  ciise  may  be.  Vamum  v.  Meserve,  supra.  These  views  cannot  pre- 
vail here.  The  equity  of  redemption  is  a  legal  estate  in  New  York. 
The  case  of  Vamum  v.  Meserve  is  in  direct  opposition  to  Wright  v.  JRose^ 
sttpra,  where  the  promise  was  also  made  to  pay  the  mortgagor,  his 
*^  executors  or  administrators."  The  true  construction  of  those  words 
undoubtedly  is,  that  the  promise  is  to  pay  the  executors  or  administra- 
tors whenever  it  might  have  been  collected  by  the  mortgagor,  as  e,  g,y 
where  the  land  was  sold  in  his  life-time.  ^ 

The  statute  of  1867,  chapter  658,  cited  on  the  argument,  is  not  in  the 
way.  This  act  lends  no  countenance  to  the  theory  that  the  present 
surplus  is  to  be  regarded  as  personal  property.  On  the  other  hand,  it 
\h  carefully  framed  on  the  supposition  that  it  is  real  estate.  The  first 
section  provides  that  the  surplus  shall  be  paid  over  to  the  surrogate  of  a 
court  having  jurisdiction  to  entertain  an  application  for  the  sale,  or 
mortgage,  or  lease  of  the  real  estate  of  a  deceased  person  for  the  pay- 
ment of  debts.  The  second  section  requires  that  the  surrogate  shall, 
upon  the  application  of  an  executor,  administrator  or  creditor,  made  in 
the  same  manner  as  upon  proceedings  for  the  sale,  etc.,  of  land,  make  an 
order  disposing  of  the  surplus  moneys  as  proceeds  of  real  estate. 

This  section  has,  as  would  appear,  only  a  limited  scope,  and  is  simply 
designed  to  provide  a  method  for  applying  the  surplus  to  the  paymerU  of 
debts.  It  makes  no  change  in  the  law  as  to  the  proper  person  (consid- 
ered as  owner)  to  bring  an  action  for  the  surplus.  The  terms  of  the 
statute  show  that  the  surplus  is  regarded  as  real  estate.  The  most  care« 
ful  precautions  are  taken  to  prevent  the  heirs  from  being  deprived  of  it, 
except  in  the  same  manner  and  to  the  same  extent  that  would  be  per« 
mitted  in  case  the  land  had  remiuned  unsold. 

The  judgment  should  be  affirmed. 

All  ooncur.  Judgment  afflrtMJL 
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Westcott  y.  Faroo,  appellant. 

(61  N.  Y.  542.) 

Carrier  —  express  company  —  conditiotu  in  receipts. 

HaiDtiff  delivered  to  ao  express  company  a  package  for  transportation,  and 
received  a  receipt  providing  that  the  company  shoald  not  be  liable  for  any  loss  or 
duinage  (1)  "  to  any  box,  package  or  thing  for  over  fifty  dollars,  unless  the  true  value 
tliereof  in  herein  stated; "  nor  (2)  "  nnless  the  claim  therefor  shall  be  made  in  writing 
witliiu  tliirty  days  from  the  accruing  of  the  cause  of  action."  Heldj  (1)  that  the  first 
condition  did  not  include  a  loss  occasioned  by  tlie  company's  negligence,  and  (2)  that 
the  second  condition  could  not  be  enforced  unless  pleaded. 

VCTION  against  the  president  of  the  American  Merchants'  Union 
Express  Company  to  recover  the  value  of  a  package  of  furs  belong- 
ing to  plaintiff,  and  which  were  delivered  to  defendants'  company  in 
New  York  for  transportation,  and  lost  en  route. 

When  the.  package  was  delivered  to  defendant  the  consignor  gave  to 
the  company' s  agent  the  following  receipt,  partly  printed  and  partly 
written,  which  was  signed  and  returned  to  the  consignor. 

"  New  York,  January  7,  1870. 

'*  Received  of  J.  Ruszits  one  bale,  said  to  contain  valued  ai 

dollars,  marked  Geo.  Westcott  &  Co.,  Utica,  N.  Y.,  which  we  un- 
dertake to  carry  to  the  nearest  point  of  destination  reached  by  this  com- 
pany, subject  expressly  to  the  following  conditions :  This  company  is  not 
to  be  liable  for  any  loss  or  damage,  except  as  forwarders  only,  nor  for 
any  loss  or  damage  by  fire.  *  *  *  Nor  shall  this  company  be  liable 
for  any  loss  or  damage  of  any  box,  package  or  thing  for  over  fifty  dol- 
lars, unless  the  just  and  true  value  thereof  is  herein  stated ;  nor  upon 
any  [)roperty  or  thing,  unless  properly  packed  and  secured  for  transpor- 
tation ;  nor  upon  any  fragile  fabrics,  unless  so  marked  upon  the  package 
containing  the  same ;  nor  upon  any  fabrics  consisting  of  or  contained  in 
i^Uihs.  This  company  will  not  be  liable  for  any  loss  or  damage,  unless 
the  claim  therefor  shall  be  made,  in  writing,  within  thirty  days  from  the 
accruing  of  the  cause  of  action,  in  a  statement  to  which  this  receipt  shall 
be  annexed.  The  party  accepting  this  receipt  hereby  agrees  to  the  cou« 
ditiOQs  herein  contained." 

The  value  of  the  package  was  $1,104,  but  neither  the  company  nor  iti 
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%^Dt  had  any  knowledge  that  its  vahie  exceeded  $50.  Plaintiff  de- 
manded the  package  of  defendants'  company,  but  it  was  not  delivered. 
'I'lie  consignee  was  agent  of  plaintiff. 

1>e  referee  found  "  that  the  allegations  of  the  complaint  numbered 
«iue,  tWD,  three  and  four  were  true,"  and  tlie  plaintiff  claimed  that  this 
was  1  finding  of  negligence  on  the  part  of  the  company,  but  thip  the 
'^oQipany  disputed  on  the  ground  that  the  allegations  of  the  complaint 
»vere  not  numbered. 

Plaintiff  made  no  claim,  in  writing,  within  thirty  days,  as  required  by 
•he*  receipt. 

The  referee  decided  as  matter  of  law  that  the  plaintiff  was  entitled  to 
recover  the  value  of  the  package  with  interest,  and  the  judgment  en- 
Tere<l  thereon  was  affirmed  at  General  Term. 

The  plaintiff  was  stockholder  in  defendant's  company,  and  it  was  pre- 
iiminarily  objected  that  he  could  not  maintain  the  action  as  it  would  be  in 
the  nature  of  an  action  against  himself  and  others,  but  the  court  held 
ihac  under  the  statute  he  could. 

Francis  Keman,  for  appellant.  The  receipt  given  to  plaintiff  by 
die  express  company  is  the  contract  by  which  the  rights  of  the  parties  in 
this  case  are  to  be  controlled.  Long  v.  N.  T.  G.  R.  R>  Co.,  50  N.  Y. 
7G  ;  Belger  v.  Dinsmore,  51  id.  166 ;  S.  C,  10  Am.  Rep.  575  ;  Steers  v. 
A^.  T,  S^  P.  S.  S,  Co.,  15  Am.  Rep.  453.  Under  the  contract  defendant 
became  an  ordinary  bailee  and  forwarder  for  hire,  according  to  the  terms 
of  the  same.  Dorr  v.  N.  J,  St.  Nav.  Co,.  11  N.  Y.  485,  493;  Sunder- 
land  V.  Westcott,  40  How.  468  ;  Hooper  v.  Wells,  Fargo  ^r  Go,,  b  Am. 
L.  Reg.  (N.  S.)  1 6.  Defendant  was  only  liable  for  loss  or  damage  by 
negligence,  and  such  negligence  will  not  be  presumed,  but  must  be  affir- 
matively shown.  Lamb  v.  G  ^  A,  R,  R.  ^  T.  Co,,  46  N.  Y.  272 ;  S. 
C,  7  Am.  Rep.  327 ;  Cochran  v.  Dinsmore,  49  id.  249  ;  French  v.  B,,  N. 
T,  4-  Erie  R.  R,  Co,,  4  Kejes,  108;  Moore  v.  Evans,  14  Barb.  530. 
The  evidence  will  not  warrant  a  finding  of  loss  by  negligence.  BurreH 
V.  iV:  T,  a  R.  R.  Co,,  45  N.  Y.  184 ;  Moore  v.  Evans,  14  Barb.  530. 
The  damages  should  be  limited  to  $50.  Belger  v.  Dinsmore,  supra  ;  Wet- 
zeU  Y.  J>insniore,  45  N.  Y.  496;  Gragin  v.  V.  T,  G  R.  R.  Co.,  51  id.  64; 
S.  C,  10  Am.  Rep.  559 ;  Wamei-  v.  West.  Tr.  Co.,  5  Robt.  490;  Merrili 
V.  Grinnell,  80  N.  Y.  594,  615,  616;  Orange  Go.  Bk.  v.  Brown, '^^ 
Wend.  115.  The  failure  to  present  a  written  claim  within  thirty  day§, 
w  required  by  the  contract,  prevented  a  recovery.  Roach  v.  hu.  Co.,  3C 
N.  T.  546. 


Charles  Mason,  for  respondent. 
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DwiGHT,  C.  [after  deciding  a  question  of  practice].  The  defendant 
further  objects  that  it  is  not  liable  because  '^  no  claim  was  made  in 
writing  within  thirty  days  from  the  accruing  of  the  cause  of  action," 
according  to  a  stipulation  in  the  contract  under  which  the  package 
was  sent.  It  is  urged  that  this  clause  is  in  the  nature  of  a  condition 
precedent  to  the  plaintiff's  right  to  recover,  and  that  as  no  such  claim 
has  been  made,  there  is  no  right  of  action. 

I  do  not  think  that  this  construction  is  correct.  The  clause  in  ques- 
tion assumes  that  the  plaintiff  has  a  ^  cause  of  action,"  which  has  already 
"  accrued  "  to  him  before  the  thirty  days  commenced  to  run.  In  thai 
view  the  provision  is  in  the  nature  of  a  statute  of  limitations,  and  should 
have  been  set  up  in  answer.  As  that  was  not  done,  the  defendant  can- 
not avail  himself  of  it.  Had  we  come  to  the  conclusion  that  the  clause 
was  a  condition  precedent,  the  question  would  have  been  t)pen  to  con« 
sideration  whether  so  short  a  time  was  reasonable.  See  Adams  .Express 
Co,  V.  Reagan^  29  Ind.;  Soidhem  Express  Co.  v.  Caperton^  44  Ala.  101  ; 
S.  C,  4  Am.  Rep.  118. 

The  facts  of  the  case  must  now  be  considered  on  their  merits. 

The  true  question  in  the  cause  concerns  the  effect  upon  the  parties  of 
the  stipulation  that  the  defendant  should  ^*  not  be  liable  for  any  loss  or 
damage  of  any  box,  package  or  thing  for  over  fifty  dollars,  unless  the 
just  and  true  value  is  herein  stated." 

It  must  be  conceded  that  this  stipulation,  under  the  circumstancep  of 
this  case,  is  a  part  of  the  contract,  and  is  binding  on  the  plaintiff.  This 
is  decided  in  Belger  v.  Dinsmore,  51  N.  Y.  166  ;  S.  C,  10  Am.  Rep.  575, 
and  in  Steers  v.  Liverpool  Steamship  Co.,  57  id.  2  ;  S.  C,  15  Am.  Rep.  453. 

The  only  question  open  for  discussion  is  the  correct  construction  of 
the  words  used.  Does  the  phrase  ^^  any  loss  or  damage  "  include  losses, 
etc.,  caused  by  the  negligence  of  the  defendant  ?  It  is  claimed  by  the 
defendant  that  there  was  no  finding  by  the  referee  that  it  was  guilty  of 
negligence.  The  plaintiff  controverts  this  position.  The  difference 
between  the  parties  is  occasioned  by  the  referee's  finding  that  certain 
proj)ositions  numbered  in  the  complaint  were  true,  without  setting  forth 
exact  facts,  and  there  is  a  controversy  as  to  the  propositions  represented 
by  the  numbers.  The  allegation  of  negligence  was  set  up  in  the  com- 
l>laint ;  there  was  evidence  to  sustain  it  at  the  trial,  and  it  is  difficult  to 
f.>ippose  that  the  learned  and  experienced  referee  who  tried  the  cause  did 
ii^ot  find  one  way  or  the  other  upon  the  subject. .  At  all  events,  there 
was  sufficient  evidence  to  support  such  a  finding.  The  property  in 
qnij.^tion  was  proved  to  be  in  the  custody  of  the  company,  at  its  office  ld 
Kew  YorL,  and  thereafter  no  trace  of  it  can  be  found.     The  defendant 
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gave  no  satisfactory  explanation  of  the  loss.  True,  one  Brownson,  the 
defendant's  agent,  made  inquiries  for  the  package,  and  found  that  it,  or  a 
corresponding  package,  was  put  on  a  shipping  bill  for  Utica  on  January 
17th,  1870,  but  could  obtain  no  further  trace  of  it.  As  far  as  appears, 
he  made  no  effort  to  find  it,  except  by  inquiring  by  letter  concerning  it 
and  by  examining  the  company's  books.  These  facts  serve  to  show  neg- 
ligence within  the  ruling  in  Steers  v.  Liverpool  Steamship  Company, 
supra.  The  question  is  thus  distinctly  presented  whether  the  words 
in  the  receipt,  that "  this  company  will  not  be  liable  for  any  loss  or  dam- 
age of  the  box,  package  or  thing  for  over  fifty  dollars,  unless  the  just 
and  true  value  thereof  is  herein  stated,''  will  exempt  the  defendant  from 
liability  for  a  loss  occasioned  by  the  negligence  of  its  servants. 

It  was  suggested  in  the  argument,  on  the  part  of  the  appellant,  that 
this  case  should  be  disposed  of  in  his  favor,  on  the  ground  that  it  was  a 
fraud  on  the  part  of  the  plaintiff's  agent  toward  the  defendant  not  to 
have  disclosed  the  true  value  of  the  goods,  when  called  upon  to  do  so, 
which  would  either  have  defeated  the  recovery  altogether,  or  at  least 
have  reduced  it  to  fifty  dollars.  This  point,  however,  was  not  presented 
at  the  trial,  nor  was  this  defense  distinctly,  if  at  all,  set  up  in  the  answer. 
Under  the  circumstances  we  do  not  think  that  theory  open  to  consider- 
ation. Had  it  been,  it  would  have  been  necessary  to  consider  such  cases 
as  Clay  V.  Willan,  1  H.  Black.  298  ;  Izett  v.  Mountain,  4  East,  370 ; 
J^irh'  Ison  v.  WiUan,  5  id.  507  ;  Bignold  v.  Waterhouse,  1  M.  &  S.  259  ; 
Batson  v.  Donovan,  4  Barn.  &  Aid.  21,  and  opinion  of  Holrotd,  J., 
and  kindred  cases,  in  which  this  aspect  of  the  case  and  its  relations  to 
the  question  of  negligence  have  been  fully  considered  in  the  English  courts 

Dismissing  this  topic  of  fraud,  it  is  only  necessary  to  examine  the  point 
whether  the  clause  in  the  defendant's  receipt  is  sufiScient  to  exempt  it 
from  losses  occasioned  by  negligence.  This  point  must  now  be  regarded 
as  settled  by  recent  decisions  in  this  court  and  in  the  Court  of  Appeals. 
Reference  may  be  made  to  Belger  v.  Dinsmore,  51  N.  Y.  166 ;  S.  C,  IC 
Am.  Rep.  575 ;  Steers  v.  Liverpool,  New  York  and  P,  Steamship  Co,, 
supra  ;  Magnin  v.  Dinsmore,  56  N.  Y.  168.  The  result  of  these  cases 
is,  that  it  is  lawful  for  a  carrier  to  make  such  a  contract  as  was  entered 
into  in  the  present  case,  exempting  him  from  liability,  and  that  he  may, 
by  clear  and  distinct  expressions,  relieve  himself  from  losses  occasioned 
by  his  own  negligence.  On  the  other  hand,  general  words,  "  such  a-a 
that  he  will  not  be  liable  for  loss,  or  detention,  or  damage,"  are  not  to 
be  construed  to  extend  to  losses,  etc.,  occasioned  by  negligence.  The  words 
are  to  be  taken  most  strongly  against  the  party  whose  language  they  are, 
aiacl  who  is  in  an  advantageous  position  in  fixing  the  terms  of  the  contract, 
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The  case  of  Magnin  v.  Dtnsmore,  supra,  so  closely  resembles  the 
present  case  as  in  substance  to  govern  it.  The  contract  contained  the 
following  clause :  "  It  is  further  agreed  and  is  part  of  the  consideration 
of  this  contract,  that  the  Adams  Express  Company  are  not  to  be  held 
liable  or  responsible  for  the  property  herein  mentioned,  for  any  loss  or 
damage  arising  from  the  dangers  of  railroad,  ocean,  steam  or  river  nav- 
igation, etc.,  or  unless  specially  insured  by  them,  and  so  specified  in  the 
receipt ;  *  ♦  *  and  if  the  value  of  the  property  above  described  is 
not  stated  by  the  shipper,  the  holder  thereof  will  not  demand  of  the 
Adams  Express  Company  a  sum  exceeding  fifty  dollars  for  the  loss,  or 
detention  of  or  damage  to  the  property  aforesaid."  The  Court  of  Ap- 
peals held,  that  the  clause  requiring  insurance  must  be  regarded  as  dis- 
tinct from  that  referring  to  a  disclosure  of  value.  Accordingly,  the 
losses  referred  to  under  the  latter  clause  nlust  be  other  than  those  speci- 
fied in  the  former,  which  were  of  the  dangers  of  railroad,  ocean  and 
steam  navigation,  etc. 

Under  the  last  clause  of  the  contract,  the  jury  found  a  verdict  for  the 
plaintiff  for  fifty  dollsirs,  no  value  having  been  stated  by  the  shipper  at 
the  time  of  making  the  contract,  though  the  goods  were  worth  upwards 
of  $1,400.  It  appeared,  however,  that  the  package  had  never  been 
delivered  to  the  consignees,  nor  was  any  explanation  of  the  failure  to 
deliver  shown  by  the  carrier.  The  Court  of  Appeals  held,  that  there 
was  sufficient  evidence  of  negligence  to  go  to  the  jury,  and  that  the 
judgment  of  the  court  below  must  be  reversed,  since  there  was  no  clear 
expression  of  intent  in  the  carrier's  receipt  to  exempt  itselt  from  losses 
occasioned  by  its  negligence.  The  result  in  the  case  at  bar,  in  the  court 
below,  as  reported  in  6  Lansing,  319,  was  approved. 

We  are  unable  to  distinguish  Magnin  v.  Dinsmore,  in  any  material 
respect,  from  the  present  case.  There  were  in  the  case  under  discussion 
clauses  exempting  the  defendants  from  the  dangers  of  navigation,  and  act 
of  God.  etc.,  entirely  distinct  from  that  now  under  consideration.  The 
words  affecting  the  decision  of  this  cause  were  simply  these :  **  Nor  shall 
this  company  be  liable  for  any  loss  or  damage  of  any  box,  package  or 
thing  for  over  fifty  dollars,  unless  the  just  and  true  value  thereof  is 
herein  stated."  There  is  in  this  phraseology  no  such  clear  and  distinct 
expression  of  exemption  from  loss  by  negligence  as  the  case  of  Magnin 
V.  Dinsmore  requires,  and  it  has  been  already  shown  that  there  was,  as 
in  that  case,  sufficient  evidence  of  negligence  to  justify  a  finding  to  that 
effect. 

The  judgment  of  the  court  below  must  be  affirmed. 

All  concur.  JudgmerU  affirmed. 
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De  Grove  v.  Thk  Metropolitan  Insurance  Company,  appellants 

(61  N.  Y.  KM.) 
Insurance  —-  parol  contract  to  insure. 

Plaintiff  applied  to  defendant's  agent  for  a  policy  of  marine  insurance  on  certain  goods, 
and  paid  tlie  premium.  The  agent  said  it  Mas  not  his  custom  to  give  a  policy,  and 
that  it  was  unnecessary,  and  gave  him  a  receipt  specifying  tlie  risk  insured,  but  con- 
taining no  conditions.  Heldj  that  the  contract  was  governed  by  the  limitations  and 
conditions  contained  in  the  policies  ordinarily  used  by  the  Company.  {See  note,  p.  309.) 

Per  Earl. — An  agent  of  an  insurance  company  has  apparent  authority  to  insure  in  the 
modes  authorized  by  tlie  company's  cliarter,  and  upon  the  terms  and  conditions 
inserted  in  their  policies  in  ordinary  use. 

ACTION  upon  a  contract  of  insurance.  It  appeared  that  defendant 
carried  on  the  business  of  fire  and  marine  insurance ;  that  each  was 
conducted  separate  and  apart  from  the  other  ;  that  in  1865  one  Grannis 
was  its  agent  at  Macon,  Ga.,  for  the  business  of  fire  insurance  ;  that  he 
applied  for  authority  to  act  as  agent  for  marine  insurance,  and  that  the 
company  authorized  him  so  to  act,  sending  him  one  open  policy,  100 
notices  of  indorsement  to  be  forwarded  as  each  risk  was  taken  thereon, 
and  twenty-five  blank  marine  policies.  The  open  policy  insured  Grannis 
**  for  whom  it  may  concern  as  hereon  indorsed,"  and  contained  a  condition, 
as  did  also  the  blank  marine  notices, — that  no  loss  would  be  paid  unless 
amounting  to  five  per  cent,  and  that  no  action  on  the  policy  should  be 
sustained  unless  commenced  within  twelve  months  next  after  the  loss. 

On  December  12,  1865,  plaintiff's  assignees  applied  to  Grannis  for  a 
policy  on  the  cotton  mentioned  below,  but  was  informed  by  the  agent  that 
a  policy  was  not  necessary,  that  it  was  not  his  custom  to  give  one,  but  he 
received  the  premium  and  gave  him  the  following  receipt  therefor  : 

"  E.  C.  Grannis,  General  Insurance  Agency,  Macon,  Georgia." 
No.  16.  $8,000. 

"  Received  of  Johnson,  McMahon  &  Co.,  of  Macon,  Ga.,  $100  pre- 
mium on  their  application  to  the  Metropolitan  Insurance  Company  of 
New  York,  for  insurance  on  $7,000  for  the  term  of  trip  from  Macon, 
Georgia,  to  New  York,  on  the  following  property,  to  wit :  On  forty-one 
bales  of  cotton  from  Macon  to  Alexandria,  by  railroad,  on  box  car,  and 
by  steamer  from  Alexandria  to  New  York.     Dated  at  Macon,  this  12th 

day  of  December,  1865. 

" E.  C.  Grannis,  Agent" 

The  risk  was  reporte<l  to  the  company  as  a  marine  rifik  and  was  entered 
by  the  agent  on  the  open  policy  issued  to  him. 
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The  cotton  was  shipped  December  14.  Part  of  the  cotton  was  in« 
jured  en  routes  and  in  May,  1866,  plaintiff's  assignors  notified  Grannis 
that  two  bales  had  been  damaged,  and  August  11,  made  out  their  proof 
of  loss  at  $3D6.  ^  The  defendants  refused  payment  because  the  losj  was 
not  five  per  cent.  In  December,  1866,  assured  furnished  further  proofs 
of  loss  and  the  company  again  declined  —  though  not  until  January, 
1867  —  to  pay,  on  the  same  ground.  The  action  was  commenced  August 
27,  1869.  The  defendant's  answer  set  up  the  condition  in  their  usual 
policies,  limiting  the  right  of  action  to  twelve  months  after  the  loss,  and 
also  that  no  loss  would  be  paid  unless  amounting  to  five  per  cent.  On 
the  trial,  plaintiff  proved  loss  equaling  five  per  cent. 

The  court  found  that  there  was  no  agreement  between  plaintiff's  as- 
signor and  defendant's  agent,  making  the  conditions  in  the  policies  a 
part  of  the  contract ;  that  such  conditions  were  not  communicated  to 
him  nor  known  to  him  ;  but  that,  if  such  conditions  constituted  a  part 
of  the  contract,  they  had  been  waived  by  defendant,  and  ordered  judg- 
ment for  plaintiff  for  $463  and  interest  from  February,  1867,  thirty 
days  after  defendant's  first  refusal  to  pay.  The  General  Term  affirmed 
the  judgment  and  defendant  appealed. 

Samuel  ITand,  for  appellant. 

Henry  Broadhead,  for  respondent.  Strict  proof  of  loss  was  unneces* 
sary.  O'NeU  v.  Buff.  F.  Ins.  Co.,  8  N.  Y.  122 ;  Bumstead  v.  Dividend 
Ins.  Co.y  12  id.  81.  The  parol  contract  of  insurance  was  valid  and 
could  be  enforced  without  a  policy,  and  the  action  of  defendant's  agent 
amounted  to  a  waiver  of  the  provisions  of  its  policies  as  to  strict  proofs 
and  suit  within  one  year.  Ide  v.  Phcenix  Ins.  Co.,  Alb.  L.  J.,  July  9, 
1870  ;  Ames  v.  K  T.  U.  Ins.  Co.,  14  N.  Y.  253,  264  ;  Post  v.  ^tna  Ins. 
Co.,  43  Barb.  351 ;  People  v.  Liv.  L.  and  G.  Ins.  Co.,  2  N.  Y.  S.  C. 
273,  274.  This  was  a  parol  insurance  uncontrolled  by  a  policy.  Kelltf 
v.  Comm.  Ins.  Co.,  10  Bosw.  82 ;  Fish  v.  CotteneU  44  N.  Y.  538  ;  Bodind 
V.  Ex.  F.  Ins.  Co.,  51  id.  117;  Sanhoum  v.  Fireman* s  Ins.  Co.,  82 
Mass.  44.  The  waiver  of  conditions  was  found  at  Circuit  as  a  matter  of 
fact  and  cannot  be  reviewed.  Bowman  v.  Agri.  Ins.  Co.,  2  N.  Y.  S.  C. 
266;  Baker  v.  Spencer,  47  N.  Y.  533,  565.  The  retention  of  the  proofs 
was  a  waiver  of  all  objections  to  them.  Btish  v.  WesL  F.  Ins.  Co.^ 
2  N.  Y  S.  C.  632 ;  4  Bosw.  1 ;  2  N.  Y.  53 ;  57  Barb.  578  ;  23  WeD  L 
•52o  ;  Dolm  v.  Fireman's  Ins.  Co.,  5  Lans.  275. 

EiRL,  C.     The  defendant  is  a  domestic  corporation,  organized  under 
chap^^r  d08,  Laws  of  1849,  chapter  2,  Laws  of  1853,  and  chapter  10<>, 
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Laws  of  1863,  and  it  was .  authorized  by  its  charter  to  engage  ?n  are 
insorance,  and  in  marine  and  inland  transportations  and  navigaiion  insur- 
ances. 

It  was  engaged  in  both  kinds  of  insurance,  kept  each  kind  separate  tn 
separate  books,  and  had  different  policies  for  each.  Grann.'^,  defend- 
ant's agent  at  Macon,  was  authorized  to  engage  in  both  kinds  of  insur- 
ance, and  had  blanks  for  both  kinds. 

On  the  12th  of  December,  1865,  McMahon,  one  of  the  assured,  applied 
to  Grannis  for  an  insurance  upon  the  cotton,  and  asked  him  for  a  policy. 
Grannis  informed  him  that  it  was  not  his  custom  to  give  a  policy,  thac 
it  was  an  unnecessary  expense,  and  that  it  was  his  custom  to  give  such 
a  paper  as  the  receipt  dated  December  12,  1865,  which  was  binding,  and 
he,  as  a  witness  for  plaintiff,  testified  that,  in  all  cases  where  a  policy 
was  asked  for,  one  was  made  out  and  given  to  the  party  insured,  and  the 
receipt  was  taken  up,  if  one  had  been  previously  given,  as  he  invariably 
told  parties  insuring  that  it  was  better  to  have  the  company's  policy  in 
case  of  loss.  He  reported  the  insurance  to  the  company  as  a  marine 
risk,  and  it  was  entered  upon  the  open  marine  policy,  which  had  beeu 
issued  to  him  for  the  purpose  of  such  risks,  and  was  manifestly  under- 
stood by  him  and  the  company  as  a  risk  in  the  marine  department. 

The  plaintiff  claims  that  the  receipt  embodies  the  whole  contract  of 
nsumnce,  and  hence,  that  the  conditions  set  up  in  the  answer  have  no 
application.  The  defendant  claims  that  this  was  a  mere  application  for 
a  policy,  and  that  a  contract  of  insurance  must  be  looked  for  in  the  form 
•if  marine  policy  used  by  the  company,  upon  which  the  risk  was  in- 
ilorsed.  The  judge  at  Special  Term  upheld  the  plaintiff's  claim,  and  the 
important  question  for  us  to  determine  is,  whether  this  holding  was  correct- 
According  to  plaintiff's  claim  this  was  a  general  insurance  against 
every  kind  of  risk,  an  insurance  that  the  cotton  would  safely  reach  ir^ 
destination.  There  were  no  limitations  or  conditions  in  the  contract. 
It  was  an  absolute  unconditional  insurance  against  every  thing.  Such 
an  insurance  Grannis  had  no  authority  to  make.  He  was  authorized  tc 
t^ngage  in  the  two  kinds  of  insurance  which  the  company,  by  its  charter, 
was  authorized  to  make ;  and  he  was  to  insure  upon  the  terms,  condi- 
tions and  limitations  mentioned  in  the  blank  policies  with  which  he  was 
furnished.  Neither  was  it  within  the  scope  of  his  apparent  -authority  to 
make  such  an  insurance.  It  is  not  probable  that  any  agent  ever  had  such 
authority,  or  that  any  company  was  ever  authorized  to  engage  in  such 
insurance.  He  was  the  known  agent  of  a  company  engaged  in  lire  and 
marine  insurance,  and  such  an  agency  gave  him  apparent  authority  onh 
to  insure  in  the  modes  authorized  by  the  company's  charter,  and  upoi 


308  NEW  YORK, 


l)e  Grove  v.  Tin*  Metropolitan  lusunmce  Company. 

the  term?  and  conditions  inserted  in  their  policies  in  ordinary  use.  No 
ore  could  presume,  from  the  fact  of  hi^  agency  for  such  a  company,  that 
ho  rTas  authorizeil  to  make  such  an  insurance  as  is  claimed.  Hence,  if 
wt  assume  that  tlie  receipt  is  a  complete  contract  of  insurance,  and  that 
tmliodies  the  whole  contract,  it  would  not,  being  in  excess  of  the 
a^T'^.nt's  authority,  bind  the  company.  But  the  receipt  is  not  a 
complete  contract  of  insurance.  It  does  not  purport  to  be.  It  is 
evidently  inchoate.  It  does  not  even  state  that  the  insurance  is  against 
loss  or  damage  from  any  cause.  It  does  not  specify  the  peril  or  risk 
insured  against,  and  this  every  insurance  policy  must  do.  1  Phil, 
on  Ins.,  §  35;  Baptist  Church  v.  Brooklyn  Ins.  Co,.  28  N.  Y.  153,  161, 
164  ;  7\/ler  v.  New  Atnsterdam  Ins,  Co,^  4  Robt  151.  Hence,  if  the  plaintiff 
were  obliged  to  stand  upon  this  receipt  as  his  only  policy,  he  would  fail 
in  the  action  for  the  want  of  a  complete  contract  in  which  the  minds  of  the 
parties  had  met.  This  receipt  must,  therefore,  when  considered  in  con- 
nection with  the  parol  evidence,  be  treated  as  a  mere  application  for 
insurance,  as  evidence  that  the  assured  had  paid  the  premium  and  were 
entitled  to  be  insured  from  its  date.  Ellis  v.  Albany  City  Fire  Ins.  Co., 
50  N.  Y.  402 ;  S.  C,  10  Am.  Rep.  495.  The  assured  must  be  held  to  have 
known  the  general  character  of  business  done  by  defendant.  They  went 
to  the  agent  to  be  insured  on  their  cotton  in  transit  from  Macon,  by  rail- 
road and  water,  to  New  York,  and  for  that  purpose  needed,  and  must 
have  expected,  a  policy  appropriate  to  the  subject-matter  and  the  perils 
to  be  insured  against,  and,  hence,  they  must  have  intended  to  procure  an 
inland  policy,  or  what  is  sometimes  mentioned  in  the  evidence  as  a  ma- 
rine policy.  Such  an  insurance  wjis  intended  by  the  agent  and  was  un- 
derstood Iw  the  defendant ;  and  it  was  such  an  insurance  which  the 
assured  must  have  expected.  Every  business  man  knows  that  all  insur- 
ance companies  have  forms  of  policies  in  common  use  which  contain  the 
terms,  limitations  and  conditions  to  be  inserted  in  all  contracts  of  Insurance. 
They  must  have  expected  an  insurance  upon  the  usual  terms.  It  cannot 
be  presumed  that  they  expected  a  special  contract  variant  from  the  usual 
terms  imposed  by  the  company.  The  assured  went  to  the  agent,  asked 
for  a  policy,  paid  the  premium,  mentioned  the  subject-matter  of  insurance, 
and  the  route  and  destination  of  the  cotton,  and  left  it  to  the  agent  to  see 
that  their  insurance  was  entered  in  the  proper  department  of  the  com- 
pany, expecting  to  be  insured  in  the  ordinary  way.  They  were  assured 
that  the  receipt  was  binding,  as  it, really  was.  Binding  to  what?  Bind- 
ing to  an  insurance  in  the  usual  form.  Suppose  the  assured  had  returned 
the  receipt  and  demanded  a  policy,  what  kind  of  a  policy  could  they 
have  compelled  the  defendant  to  issue  ?     Clearly  one  in  its  usual  form 
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and  no  other.  Ang.  on  Ins.,  §  37  ;  Phil,  on  Ins.,  §  15  ;  Ellis  v.  Albany 
City  Fire  Ins,  Co»,  supra.  It  is  said  in  Phillips  that  a  memorandum 
tliat  a  subject  *'  is  insured,"  or  '*  shall  stand  insured,"  means  that  "  it  is 
insured,  or  shall  be  so,  according  to  the  ordinary  form  of  policy  used  in 
tho  office  where  the  memorandum  is  made."  We  must,  therefore,  look 
to  the  marine  and  inland  policies  used  by  the  company,  upon  one  of 
which  this  risk  was  indorsed,  for  the  limitations  and  conditions  contained 
in  the  contract  of  insurance. 

[In  the  remainder  of  the  opinion  the  facts  were  reviewed  and  it  was 
stated  that  there  was  error  in  not  allowing  the  defendant  the  benefit  of 
the  condition  "  that  suit  must  be  brought  within  twelve  months  after 
loss  ;  "  and  also  of  the  condition  that  loss  under  five  per  cent,  should  not 
be  paid,  the  plaintiffs  being  hold  concluded  by  the  amount  of  loss  which 
they  claimed  in  their  proof  furnished  the  company.  The  opinion,  which 
we  have  not  deemed  it  necessary  further  to  give,  having  stated  the  "  two 
grounds,"  concludes  as  follows  :  ] 

Upon  the  two  grounds  above  mentioned,  therefore,  I  favor  a  reversal 
of  the  judgment  and  a  new  trial,  costs  to  abide  event. 

All  concur,  on  the  ground  that  plaintiff's  rights  are  to  be  governed  by 
vqch  a  policy  as  the  assured  was  entitled  to  have  upon  his  application. 

Judgment  reversed^ 

XoTE  —Parol  contracts  to  insure  are  valid.  Ellis  v.  Albany  City  Ins.  Co.,  10  Am. 
Rep.  495  and  note:  Ide  v.  Photntx  Ins.  Co.,  2  Bis8.333;  Anf/cll  v.  Harford  Fire  Ins.  Co., 
17  Am.  Rep.  322;  Mobile  Ins.  Co.  y.  McMillan,  31  Ala.  711,  even  though  the  company* a 
charter  require  contracts  of  insurance  to  he  in  writing,  etc.  Security  Fire  Ins.  Co.  ▼. 
Kentucky  Marine  Ins.  Co.,  3  Am.  Rep.  301;  Hening  v.  The  United  States  Ins.  Co.,  2 
Dill.  26;  Commercial  Ins.  Co.  v.  Union  Ins.  Co.,  19  How.  318;  Ins.  Co.  v.  Coit,  20  WaiL 
560;  Dayton  Ins.  Co.  v.  Kelly,  15  Am.  Rep.  612;  Sanborn  \.  Firemen's  Ins.  Co.,  16  Gray, 
448;  New  England  Ins.  Co.  v.  Bobinson,  25  Ind.  536.  See  otherwise,  IleniJtg  r.  27U 
United  States  Ins.  Co.,  4  Am.  Rep.  332;  Croghan  v.  Underwriters'  Agency,  53  Ga.  109; 
Lindauer  v.  Delaware  Ins.  Co.,  13  Ark.  461. 

in  New  England  L\fe  Ins.  Co.  v.  JIasbrook,  32  Ind.  447,  it  was  held  that  notice  of  a 
company's  rules  regarding  payment  of  premiums  did  not  make  such  rules  part  of  \n 
oral  contract  to  insure,  and  that  the  cor|)oration  could  make  such  contracts  in  violatiou 
of  its  own  rules  unless  its  charter  expressly  prohibited. 

It  is  not  necessary  to  a  valid  parol  agreement  to  insure  that  the  premium  be  paid;  if 
credit  ta  given  tlierefor  until  the  policy  is  delivered,  it  is  sufficient.  Angell  v.  Hartford 
Fire  Ins.  Co.,  17  Am.  Rep.  322.  The  agent  must,  however,  have  power  to  bind  the  com- 
pany.   Hartford  Fire  Ins.  Co.  v.  Wilcox,  57  IlL  18a— Rkp. 
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Boston  Diatite  Compaxt  v.  Florence  MANXTFACTUBiNa  Compaht* 

(114  Maas.  69.) 

Jurisdiction  of  court  of, equity  as  to  slander  of  title. 

Tlie  jurisdiction  of  a  court  of  equity  does  not  extend  to  cases  of  libel  or  of  slandei 
or  of  false  representations  as  to  the  character  or  quality  of  the  plaintiff's  property,  oi 
as  to  his  title  thereto,  which  involve  no  breach  of  trust  or  of  contract. 

BILL  IN  EQUITY  against  the  Florence  Manufacturing  Company,  Isaac 
S.  Parsons,  George  A.  Burr  and  George  A.  Scott,  alleging  that  the 
plaintiff  corporation  was  and  for  three  years  had  been  engaged  in  the 
manufacture  of  sundry  articles,  among  which  were  toilet  mirrors,  made 
from  a  composition,  invented  and  patented  by  one  Merrick,  which  was 
capable  of  being  moulded  by  heat  and  pressure  into  various  shapes,  and 
that  they  had  applied  to  this  material  the  trade-mark  name  ^^  Diatite/* 
by  which  it  was  generally  known  ;  that  the  defendant  corporation  was 
engaged  in  the  manufacture  of  toilet  mirrors  from  another  material  capa- 
ble of  being  moulded  and  pressed,  upon  which  there  were  no  letters  pa- 
tent ;  that  the  defendant  Parsons  was  the  president,  the  defendant  Burr 
the  treasurer,  and  the  defendant  Scott  the  agent  of  the  defendant  cor- 
poration ;  that  Parsons,  Burr  and  Scott,  acting  as  such  officers  and  lo 
the  name  of  the  corporation,  falsely,  fraudulently  and  maliciously,  and 
for  the  purpose  of  injuring  the  plaintiff  and  diverting  its  trade,  repre- 
sented to  the  plaintiff's  customers  that  the  articles  manufactured  by  the 
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pluntifE  under  its  letters  patent  were  manufactured  in  infringement  of 
letters  patent  owned  by  the  defendant  corporation,  and  that  the  defend- 
ant corporation  was  prosecuting  a  suit  against  the  plaintiff  corporation 
for  such  infringement.  The  bill  then  set  forth  specific  instances  in 
wh;ch  persons,  in  the  bill  named,  who  intended  to  make  purchases  of 
the  plaintiff,  had  been  deterred  therefrom  by  oral  and  written  represen- 
tations, of  the  purport  above  set  forth,  made  to  them  by  the  defendants, 
and  had  been  induced  to  purchase  of  the  defendant  corporation. 

The  bill  prayed  that  the  defendants  might  be  enjoined  from  making 
such  representations,  that  the  defendant  corporation  might  be  decreed  to 
account  for  the  profits  of  its  sales  made  by  reason  of  such  false  represent 
tations. 

The  defendants  demurred,  because  the  plaintiff  had  not  stated  a  case 
which  entitled  it  to  the  relief  prayed  for. 

D.  W.  Band,  for  defendants. 

T.  W.  Clarke,  for  plaintiff. 

Gray,  C.  J.  The  jurisdiction  of  a  court  of  chancery  does  not  extend 
to  cases  of  libel  or  slander,  or  of  false  representations  as  to  the  character 
or  quality  of  the  plaintiff's  property,  or  as  to  his  title  thereto,  which  in- 
Tolve  no  breach  of  trust  or  of  contract.  Huggonson^s  case,  ^2  Atk.  469, 
488;  Gee  v.  Pritchard,  2  Swanst.  402,  413  ;  Seeleg  v.  Fisher,  11  Sim. 
581,  588  ;  Fleming  v.  Newton,  1  H.  L.  Cas.  363,  371,  376 ;  Emperor  of 
Austria  v.  Day,  3  DeG.,  F,  &  J.  217,  238-241 ;  Mulkem  v.  Ward,  L. 
R.,  13  Eq.  619.  The  opinions  of  Vice- Chancellor  Malins  in  Springhead 
Spinning  Co,  v.  Riley,  L.  R.,  6  Eq.  551,  in  Dixon  v.  Holden,  L.  R.,  7  Eq. 
488,  and  in  Rollins  v.  Hinks,  L.  R.,  18  Eq.  855,  appear  to  us  to  be  so  in- 
consistent with  these  authorities  and  with  well-settled  principles,  that  it 
would  be  superfluous  to  consider  whether,  upon  the  facts  before  him,  his 
decisions  can  be  supported. 

The  jurisdiction  to  restrain  the  use  of  a  name  or  a  trade-mark,  or  the 
publication  of  letters,  rests  upon  the  ground  of  the  plaintiff's  property  in 
his  name,  trade-mark  or  letters,  and  of  the  defendant's  unlawful  use 
thereof.  RotUh  v.  Webster,  10  Beav.  561 ;  Leader  Cu>th  Co,  v.  Ameri* 
can  Leather  Cloth  Co.,  4  De  G.,  J.  &  S.  187,  and  11  H.  L.  Cas.  528 ; 
AfaxweU  v.  Bogg,  L.  R.,  2  Ch.  807,  810,  813;  Gee  v.  Pritchard,  2 
Swanst.  402. 

The  present  bill  alleges  no  trust  or  contract  between  the  parties,  and 
no  use  by  the  defendants  of  the  plaintiff's  name ;  bat  only  that  the  d&» 
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fendants  made  false  and  fraudulent  representations,  oral  and  written,  tliat 
the  articles  manufactured  by  the  plaintiff  were  infringements  of  letters 
patent  of  the  defendant  corporation,  and  that  the  plaintiff  had  been  sued 
by  the  defendant  corporation  therefor ;  and  that  the  defendants  further 
threatened  divers  persons  with  suits  for  selling  the  plaintiff's  goods,  upon 
the  false  and  fraudulent  pretense  that  they  infringed  upon  the  patent  of 
the  defendant  corporation.  If  the  plaintiff  has  any  remedy,  it  is  by  ac- 
tion at  law.  Barley  v.  Walford,  9  Q.  B.  197 ;  Wren  v.  W^  L.  R.,  4 
Q.  B.  780. 

Demurrer  sustained  and  hiU  dismissed. 


Bboughton  v.  Sillowat. 

(114  Mafls.  71.) 
Auction  —  terms  of  sale  —  cash  paymenL 

When  the  terms  of  a  iiale  by  anction  reqaire  a  cash  payment,  the  auctioneer  has  no 
authority  to  receive  as  payment  a  check  upon  a  bank  in  which  the  drawer  has  at  the 
time  no  funds  ;  and  the  vendor  is  not  bound  by  the  act  of  the  auctioneer,  though  he 
omits  to  notify  the  vendee  that  he  repudiates  it 

(CONTRACT  for  a  refusal  by  the  defendant  to  deliver  to  the  plaintiff 
J  a  deed  of  a  parcel  of  land  in  Brighton,  offered  for  sale  by  the  defend* 
ant  at  an  auction  sale  at  which  the  plaintiff  was  the  highest  bidder. 

At  the  trial  in  the  Superior  Court,  before  Lord,  J.,  it  appeared  that 
the  plaintiff  was  the  highest  bidder  at  the  auction,  and  that  he  signed 
the  contract  of  sale ;  that  the  contract  provided  that  $500  should  be  paid 
at  the  time  of  sale  ;  that  the  plaintiff,  after  the  sale,  which  was  on  Thurs- 
day in  the  afternoon,  gave  his  check  for  $500  to  the  auctioneer,  who 
gave  a  receipt  therefor  as  for  $500  received  ;  that  the  check  was  given 
in  a  house  that  was  on  the  land ;  that  the  defendant  was  at  the  auction, 
but  was  not  in  the  house  where  the  settlement  was  made  ;  that  at  the 
time  the  check  was  drawn  and  till  about  noon  on  Saturday  there  were 
no  funds  in  the  bank  upon  which  it  was  drawn  to  meet  it ;  that  on  Fri- 
day, the  day  after  the  auction,  the  plaintiff  requested  the  auctioneer  to 
hold  back  the  check  that  the  plaintiff  might  get  notes  discounted  to  pro- 
vide funds  to  meet  it ;  that  the  auctioneer  told  the  plaintiff  that  he  could 
not  retain  it,  but  that  unless  it  was  paid  that  day.  the  sale  would  be  off  ; 
that  the  check  was  deposited  between  11   and  12  on  Friday;  that  the 
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defendant  was  first  informed. of  the  facts  on  Saturday  in  the  mornir£[; 
that  he  then  forbade  the  auctioneer  from  proceeding  further  in  the  baal- 
ness,  revoked  his  agency,  and  stated  that  he  should  not  go  on  with  the 
bargain,  as  the  conditions  of  sale  had  not  been  complied  with  by  the 
plaintiff  but  that  he  gave  no  notice  thereof  to  the  plaintiff,  and  that  he 
caused  inquiry  to  be  made  for  the  check  at  the  auctioneer's  bank  and  at 
the  Mount  Vernon  National  Bank,  on  which  bank  it  was  drawn,  but 
could  not  find  it. 

The  auctioneer  testified  that  pursuant  to  the  usual  course  of  business 
he  should  have  had  a  return  from  the  check  by  10  o'clock  Saturday 
morning.  It  further  appeared,  without  contradiction,  that  at  12  o'clock 
on  Saturday  the  plaintiff  succeeded  in  borrowing  $500  and  in  placing  the 
same  on  deposit  in  the  Mount  Vernon  Bank  ;  that  the  check  was  subse- 
quently presented  during  bank  hours  of  that  day  and  paid  on  presenta- 
tion ;  that  the  amount  of  the  check  never  went  into  the  hands  of  the  de- 
fendant, who  refused  to  receive  it,  but  remained  in  the  hands  of  the 
auctioneer,  and  was  subsequently  repaid  by  him  to  the  plaintiff,  who  re- 
ceived it  under  an  agreement  that  the  receipt  should  be  without  preju- 
dice ;  that  on  Saturday  afternoon  at  about  3  o'clock,  and  while  the  money 
was  to  the  auctioneer's  credit  in  his  bank,  the  parties  met  for  the  first 
time  after  the  defendant  had  discovered  the  facts  about  the  check ;  that 
the  defendant  informed  the  plaintiff  that  he  should  go  no  further  with  the 
sale,  as  the  plaintiff  had  given  him  a  fraudulent  check,  and  had  failed  to 
comply  with  the  terms  of  the  sale,  and  was  not  entitled  to  a  deed  ;  and 
that  the  defendant  afterward,  and  before  the  time  within  which  by  the 
terms  of  the  sale  he  was  to  deliver  a  deed  to  the  plaintiff,  sold  the  land 
to  a  third  person. 

The  defendant  contended,  and  asked  the  court  to  rule,  that  he  was  en- 
titled to  a  verdict,  and  asked  the  court  to  rule  as  follows  : 

"  That  the  auctioneer  had  no  authority  to  take  a  check  instead  of  cash, 
at  all  events  a  check  drawn  on  a  bank  in  which  the  plaintiff  had,  at  the 
time  of  drawing  the  same,  no  funds. 

"  That  if  the  auctioneer  had,  by  virtue  of  his  position,  authority  to 
take  a  check  and  did  take  one,  yet  if  before  the  check  was  paid  the  de- 
fendant ascertained  that  the  check  did  not  represent  funds,  he  could  re- 
voke the  authority  of  the  auctioneer,  and  if  he  did  so  immediately  upon 
ascertaining  the  facts,  the  subsequent  payment  of  the  check  to  the 
auctioneer  would  be  without  authority,  and  would  not  be  such  a  payment 
as  would  be  a  compliance  with  the  terms  of  sale  and  entitle  the  plaintiff 
to  a  deed." 

But  the  court  submitted  the  case  to  the  jury  on  the  following  instruc* 
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tions  :  *<  If  Silloway  was  present  and  saw  the  check  taken,  or  if  the 
check  was  taken  in  his  absence,  and  was  drawn  against  funds,  and  good 
jn  the  ordinary  course  of  business,  the  plaintiff  can  recover.  If  the 
defendant,  having  ascertained  that  the  check  was  drawn  against  no 
funds,  repudiated  the  contract,  he  had  a  right  to  do  so ;  if  he  did  sc  ihe 
plaintiff  cannot  recover.  If  h^  did  not  repudiate  the  contract,  and 
the  check  was  subsequently  paid  on  its  first  presentation  at  the  bank 
upon  which  it  was  drawn  and  in  the  usual  course  of  business,  then  the 
plaintiff  is  entitled  to  recover.  Mere  revocation  of  agency  would  not  be 
of  itself  necessarily  a  repudiation  of  the  contract.  Merely  saying  to  the 
auctioneer  that  he  was  no  longer  an  agent  would  not  affect  this,  if  the 
contract,  having  been  already  partly  performed,  was  subsequently  carried 
out  by  the  payment  of  the  check  in  the  usual  course  of  business,  without 
notice  of  revocation  of  the  agency  of  the  auctioneer.  If  the  contract 
was  sub.«equently  carried  out,  the  plaintiff  can  recover  ;  otherwise 
he  cannot." 

Other  instructions,  as  to  the  contract,  and  what  was  performance,  and 
what  failure  to  perform,  were  given,  which  were  not  objected  to.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  excepted. 

W.  W.  Warren,  for  defendant. 
A.  A,  Ranney,  for  plaintiff. 

Gray,  C  J.  The  terms  of  the  contract  of  sale  requiring  SoOO  to 
be  paid  down,  the  auctioneer  had  no  right,  by  virtue  of  his  employment 
as  such,  and  without  express  authority,  to  bind  the  defendant  by  accept- 
ing as  cash  a  check  drawn  against  a  bank  in  which  the  drawer  had 
at  the  time  no  funds.  Sykes  v.  Giles,  5  M.  &  W.  645  ;  Williams  v. 
Evans,  L.  R.,  1  Q.  B.  352;  Taylor  y,  Wilson,  11  Mete.  44;  Story  on 
Agency,  §  209. 

There  was  no  evidence  in  the  case  that  the  drawer  had  funds  in 
the  bank  when  the  check  was  drawn,  or  that  the  defendant  knew  that 
the  auctioneer  had  taken  a  check  until  the  second  day  afterward, 
or  ever  assented  to  or  ratified  the  taking  of  the  check.  The  act  of  the 
auctioneer  in  taking  the  check  being  unauthorized,  it  was  not  necessary 
for  the  defendant  to  repudiate  it. 

It  follows  that  the  defendant  was  entitled  to  the  first  instruction 
requested,  and  that  the  instructions  ^^ven  did  not  meet  the  requirement« 
nf  the  case. 

Exceptions  sustained. 
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Parker  v.  Moulton- 

(14  Mass.  99.) 
Fal't  represifitations  on  sale  of  land 

FalM  lepreeentations  as  to  the  conditiou,  situation  and  value  of  real  estate,  knowinglj 
made  by  the  vendor  to  the  purchaser,  are  not  actionable,  unless  the  purchaser  has 
been  fraudulently  Induced  to  forbear  Inquiry  as  to  their  truth ;  and,  in  such  case,  the 
means  by  which  he  has  been  thus  induced  to  forbear  inquiry  must  be  specificaily 
xet  (urtti  ui  the  declaratiou.* 

C'^OLT,  J.  This  is  an  actiou  of  tort.  The  defendant  demurs  to 
^  the  declaration,  which,  in  the  first  count,  alleges  in  substance 
i!i:it  the  defendant,  intending  to  defraud  the  plaintiff,  represented 
ihiii  he  owned  a  dwelling-house,  in  good  repair  and  well  finished,  upon  a 
lot  of  land  in  Somerville,  of  the  value  of  $2,000,  with  several  other  lots 
of  level  land  in  Melrose,  near  the  railroad  station,  each  of  the  value  of 
$200 ;  that  the  plaintiff  had  no  opportunity  to  see  these  lots,  but  relying 
on  the  representations  of  the  defendant,  agreed  to  exchange  certain 
real  estate  he  owned  in  Canada  for  the  defendant's  land  in  Somer- 
ville  and  Melrose,  and  to  pay  him  a  sum  of  money  secured  by  note  and 
mortgage  on  the  Somerville  prc-perty  ;  that  he  delivered  to  the  defendant 
a  deed  of  the  Canada  land,  and  left  with  a  third  party  the  note 
and  mortgage,  to  be  delivered  when  the  deed  of  the  Melrose  property 
was  delivered  to  him  by  the  defendant.  It  is  then  alleged  that  the 
defendant  fraudulently  obtained  the  plaintiff's  note  and  mortgage,  witliout 
giving  or  offering  to  give  any  deed  of  the  Melrose  property,  and 
concludes  by  charging  that  all  the  representations  as  to  the  condition 
and  finish  of  the  dwelling-house  in  Somerville,  and  as  to  the  character 
and  situation  of  the  Melrose  property,  and  the  value  of  the  several  lots, 
were  false  and  fraudulent. 

The  second  count  contains  no  material  allegations  in  addition  to  those 
in  the  first  count,  except  that  it  is  alleged  that  the  plaintiff  was  pre- 
vented by  the  defendant's  artifice  from  making  an  examination  z^l 
the  Somerville  and  Melrose  property. 

The  cause  of  action  thus  set  forth  must  be  treated  as  an  action  on  the 
case  for  deceit,  founded  upon  false  affirmations  respecting  real  estate  of 
which  the  defendant  was  the  seller.  The  affirmations  here  set  forth  is 
between  buyer  and  seller,   it  has   been  repeatedly  decided,    will  not 

*  See  Ellis  v.  Andrews,  15  Am.  Rep.  379  ;  13  Alb.  Law  Jour.  leO. 
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support  an  action,  although  the  defeudant  knew  them  to  be  false  whea 
made.  They  concern  the  value  of  the  land  or  its  condition  and  adapta- 
tion to  particular  uses,  which  are  only  matters  of  opinion  and  estimate, 
as  to  which  men  may  differ.  To  such  representations  the  maxim 
eavecU  emptor  applies.  The  buyer  is  not  excused  from  an  examination, 
anless  he  be  fraudulently  induced  to  forbear  inquiries  which  he  would 
otherwise  have  made.  If  fraud  of  this  latter  description  is  relied  on  as 
an  ailditional  ground  of  action,  it  must  be  specifically  set  forth  in 
the  declaration,  and  cannot  be  charged  in  general  terms  only.  Gordon 
V.  Parmelee,  2  Allen,  212  ;  Brown  v.  Oastles,  11  Cush.  348  ;  Veasey  v. 
Dottm,  3  Allen,  380. 

It  is  not  attempted  to  support  this  declaration  on  the  ground  of  fraud, 
practiced  in  preventing  the  plaintiff  from  testing  the  truth  of  the 
defendant's  affirmations. 

The  fraud  of  the  defendant,  in  obtaining  the  note  and  mortgage 
on  the  Somerville  property,  was  plainly  not  intended  by  the  pleader  to 
be  alleged  as  constituting  a  cause  of  action.  The  acts  by  which  it  was 
accomplished  are  not  set  forth,  and  the  damages  claimed  are  not 
attributed  to  it. 

Judgment  for  the  defendcmL 

» 

G,  A  Somerhy  Sf  B.  C,  MouUon,  for  defendant. 
W  A.  Field  ^  J.  D.  FaUan,  for  plaintiff. 


Ring  v  Nbale. 

(114  Mass.  111.) 
Chattel  morttjage  —  trover  by  second  mortgagee, 

A  leoond  mortgagee  of  personal  property,  who  is  not  in  actual  possessloii,  oannol  mBia^ 

tain  an  action  In  the  nature  of  trover  for  its  converafon. 

TORT  for  the  conversion  of  personal  property.  At  the  trial  in  tha 
Superior  Court,  before  Devins,  J.,  the  plaintiff  produced  a  chattel 
mortgage,  under  which  she  claimed  title,  made  to  her  by  one  Searle, 
dated  September  4,  1868,  and  recorded  January  19, 1870.     It  appeared 
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that  on  November  9,  1870,  the  plaintiff,  for  breach  of  the  condition  of 
the  mortgage,  caused  a  notice  in  due  form  of  her  intention  to  foreclose 
it  to  be  served  on  Searle,  and  to  be  duly  recordt'd,  but  that  she  never 
took  possession  of  or  removed  any  of  the  property.  It  also  appeared 
that  Searle  bad  given  to  another  person  a  prior  mortgage  of  the  same 
property,  dated  November  28,  1861,  and  duly  recorded,  which  had  nevei 
oeen  paid  or  discharged;  that  July  8,  1871,  Searle,  being  in  possession 
of  the  proi>erty,  sold  and  delivered  it  to  the  defendant,  without  the 
knowledge  or  consent  of  the  plaintiff  or  of  the  first  mortgagee  ;  that 
both  mortgages  were  then  overdue  ;  that,  by  the  terms  of  both  mort- 
gages, the  mortgagors  were  entitled  to  possession  till  breach  of  condition  ; 
and  that  at  the  time  of  the  sale  the  conditions  of  both  mortgages  had 
been  broken,  but  neither  the  plaintiff  nor  the  first  mortgagee  had  taken 
possession  of  any  part  of  the  property. 

It  was  admitted  that,  prior  to  the  bringing  of  the  action,  a  demand  had 
been  made  upon  the  defendant  for  the  property,  and  that  he  had  refused 
to  deliver  it  to  the  plaintiff. 

Upon  the  foregoing  facts  the  court  ruled  that  the  action  could  not  be 
maintained,  and  directed  a  verdict  for  the  defendant,  and  reported  the 
case  at  the  request  of  the  plaintiff.  If  the  ruling  was  erroneous,  the 
case  was,  by  agreement  of  the  parties,  to  be  referred  to  an  auditor  for 
the  assessment  of  the  damages. 

G.  W,  Morse,  for  plaintiff. 

C.  G>  KeyeSy  for  defendant. 

Colt,  J.  The  declaration  is  for  the  conversion  of  personal  property. 
To  maintain  the  action  of  tort  in  the  nature  of  trover,  the  plaintiff  must 
have  the  legal  title  to  the  property  in  question,  and  must  show  possession 
or  a  right  to  immediate  possession.  It  is  not  enough  that  he  shows  an 
equitable  title,  such  as  a  right  to  redeem,  or  a  reversionary  interest  sub- 
ject to  the  present  legal  title  of  another.  The  whole  legal  title  and  ris^ht 
of  possession  passes  to  the  mortgagee  by  a  mortgage  of  personal  prop- 
erty, and  is  defeated  only  by  the  performance  of  the  condition.  The 
plaintiff 's  interest  in  this  property  is  that  of  a  second  mortgagee.  The 
legal  title  and  right  of  immediate  possession  at  the  time  of  the  alleged 
conversion  was  in  the  holder  of  the  first  mortgage,  to  whom  alone  the 
defendant  is  liable  in  this  form  of  action.  The  defendant  cannot  be  held 
in  two  actions  of  the  same  kind,  at  the  same  time,  for  the  same  tort,  in 
favor  ol  different  persons.     Nor  can  the  rights  of  the  holder  of  the  first 
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mortgage  be  defeated.  The  law  has  thus  been  laid  down  many  times  in 
this  Commonwealth.  Landon  v.  Emmons^  97  Mass.  37  ;  Rugg  v.  Barnes^ 
2  Cush.  591 ;  Goodrich  v.  WiUard,  2  Gray,  203. 

The  plaintiff  relies  on  the  case  of  Treat  v.  Gtlmore,  49  Me.  34.  It 
secras  to  be  there  decided  that  the  unlawful  sale  by  an  attaching  officer 
of  personal  property  subject  to  a  second  mortgage  would  support  an 
action  of  trover  in  favor  of  the  holder  of  that  mortgage.  But  the  facti< 
in  that  case  show  that  the  plaintiffs  were  mortgagees  of  property,  part 
of  which  only  was  subject  to  the  prior  mortgage,  and  the  whole  of  which 
was  sold  by  the  defendant.  For  this  sale  the  holders  of  the  first  mort- 
gage had  already  recovered  a  judgment,  which  of  course  only  covered 
their  interest  in  the  property,  and  for  the  amount  thus  recovered  the  jury 
were  required  to  make  allowance  in  their  verdict.  It  would  seem  that 
the  recovery  of  the  first  judgment  and  its  payment  operated  to  discharge 
the  first  mortgage,  and  was  properly  allowed  in  mitigation  of  damages  as 
a  payment  which  had  inured  to  the  plaintiff 's  benefit.  So  tbat  the  rule 
above  given  was  not  necessarily  encountered  in  that  case.  It  is  doubtful, 
at  least,  whether,  without  the  features  indicated,  the  rule  would  have 
been  disregarded  by  that  learned  court. 

No  question  of  laches  or  fraud  on  the  part  of  the  holder  of  the  first 
mortgage,  or  of  the  validity  of  that  mortgage,  was  made  at  the  trial.  If 
the  plaintiff  had  intended  to  rely  on  such  grounds,  she  should  have  in- 
sisted upon  them  at  the  trial,  so  that  they  might  have  been  submitted 
with  proper  instructions  to  the  jury. 

Judgment  an  the  verdicL 


Thobndike  v.  Bath. 

(114  Mass.  116.) 

Sale  —  deliveryy  when  giifficienL 

Bvidenoe  that  a  person  seeing  an  unfinished  piano  in  the  maker's  shop  offered  to  par- 
chase  it  of  him  if  he  would  finish  it,  that  the  offer  was  then  and  there  accepted,  that 
a  bill  of  sale  was  then  and  there  made,  that  tlie  price  was  paid  at  a  suheequent  day, 
the  piano  being  left  to  be  finished,  will  authorize  a  jury  in  finding  a  delivery  of  the 
piano  sufficient  to  paBS  the  title  as  against  a  subsequent  purchaser. 

REPLEVIN  for  two  pianos.     The  defendant  answered  denying  thai 
the  property  was  in  the  plaintiff,  and  asserting  property  in  himself. 
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At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  the  plaintiff 
introduced  evidence  that  he  bought  the  pianos  of  one  Lorenzo  Matt,  the 
maker,  October  10,  1871,  and  that  in  November  he  took,  and  continued  in, 
actual  possession  of  them,  until  they  were  taken  from  him  by  the  defend- 
ant upon  a  replevin  writ  brought  by  the  defendant  against  Matt,  when  thej 
were  retaken  by  him  from  the  defendant  upon  the  writ  in  this  action. 

The  defendant  testified  that  July  27,  1871,  Matt  applied  to  him  for 
money,  and  offered  to  sell  him  some  pianos  which  were  in  process  oi 
making  at  Matt's  factory ;  that  Matt  and  he  went  together  to  the  factory 
and  looked  at  four  unfinished  pianos ;  that  Matt  said  he  would  sell  them 
to  him  and  take  his  notes  at  four  months  in  payment,  and  that  they 
would  be  finished  so  that  they  could  be  sold  by  him  at  a  profit  before  the 
notes  became  due,  and  that  he  would  finish  them  in  good  style ;  that  the 
defendant  offered  to  give  S250  apiece  for  them,  if  Matt  would  go  on  and 
finish  them  in  good  style,  so  that  he,  the  defendant,  could  resell  them ; 
that  Matt  accepted  this  offer,  and  thereupon  made  out  and  gave  him  a 
bill  of  sale  of  the  four  pianos,  in  which  they  were  designated  by  their 
numbers ;  •that  Matt  said  he  should  want  the  money  about  the  first  of 
the  next  month ;  that  afterward,  August  8,  he,  the  defendant,  gave 
Matt  his  notes  at  four  months  for  one  thousand  dollars  in  payment;  that 
these  notes  were  negotiated  by  Matt  and  paid  by  the  defendant  at 
maturity ;  that  nothing  more  was  said  at  the  time  about  finishing  the 
pianos ;  that  he  went  into  Matt's  place  several  times  afterward,  and  saw 
the  condition  the  pianos  were  in,  and  inquired  of  Matt  when  they  would 
be  finished,  to  which  Matt  would  reply  that  it  was  a  longer  job  to  finish 
them  than  he  had  supposed  it  would  be ;  that  two  of  the  pianos  specified 
in  his  bill  of  sale  were  the  two  pianos  purchased  by  the  plaintiff  October 
10,  1871,  and  replevied  by  him  in  this  action ;  that  the  pianos  remained 
in  Matt's  factory,  and  Matt  continued  to  work  on  them  until  the  two 
pianos  replevied  in  this  action  were  sold  to  the  plaintiff  by  Matt,  and 
were  taken  possession  of  by  the  plaintiff. 

No  other  evidence  of  delivery  was  offered  by  the  defendant. 

The  plaintiff  requested  the  court  to  instruct  the  jury  that  upon  this 
testimony  there  was  no  evidence  of  a  delivery  of  the  pianos  by  Matt  to 
the  defendant.  The  court  declined  to  do  so,  but  submitted  the  question 
to  the  jury,  under  instructions  which  authorized  them  to  find  that  there 
was  a  delivery,  provided  they  found  that  the  sale  was  bona  fide* 

The  jury  found  for  the  defendant,  and  the  plaintiff  alleged  exceptions 

J.  L.  77iomdikey  for  plaintiff. 
C  Bhdgett,  Jr.,  for  defendant. 
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Ames,  J.  In  order  that  a  sale  of  personal  property  should  go  into  full 
effect,  so  that  it  cannot  be  defeated  or  set  aside  in  favor  of  a  subsequent 
bona  fide  purchaser  of  the  same  property,  it  is  necessary  that  the  first 
purchaser  should  show  that  he  had  perfected  his  title  bv  having  had 
actual  delivery  of  it  to  himself,  or  by  something  equivalent  thereto. 
iMiifecur  V.  Sumner  J  17  Mass.  110;  Parsons  y,  Dickinson,  11  Pick.  352; 
Packard  v.  Wood^  4  Gray,  307  ;    Veazie  v.  Somerby,  5  Allen,  280. 

Hut  it  often  happens,  especially  in  the  case  of  bulky  articles,  that  an 
effectual  delivery  is  made,  although  it  does  not  appear  that  the  thing  sold 
was  removed  by  the  buyer,  or  came  literally  into  his  personal  custody. 
The  books  are  full  of  cases  in  which  constructive  or  symbolic  delivery  is 
held  to  be  equivalent  to  actual  delivery,  without  a  vbible  change  of 
possession.  The  thing  sold  may  remain  in  the  hands  of  the  seller,  and 
yet  the  title  may  pass  effectually  to  the  buyer.  This  has  repeatedly 
been  decided  in  the  case  of  the  sale  of  a  horse,  which  the  buyer  leaves  in 
the  custody  of  a  seller.  Tuxworth  v.  Moore,  9  Pick.  347  ;  BuUard  v. 
Wait,  16  Gray,  55  ;  Elmore  v.  Stone^  1  Taunt.  458.  In  the  last  of 
these  cases,  the  horse  had  been  removed  into  another  «table,  but  the 
court  say  that  that  fact  was  wholly  immaterial.  It  is  sufficient  if  the 
parties  agree  that  the  seller  is  to  retain  the  possession,  not  under  his  lien 
for  the  price,  but  as  the  agent  or  bailee  of  the  buyer. 

In  Marvin  v.  Wallis,  6  E.  &  B.  726,  the  seller  retained  the  horse  in 
his  possession  for  his  own  use,  by  consent,  or  in  other  words  as  a  bor* 
rower,  as  it  was  held  that  he  was  a  bailee  of  the  buyer,  and  that  the 
delivery  was  sufficient.  The  possession  of  the  seller  continued  uninter- 
rupted, but  the  nature  of.  his  holding  had  changed. 

In  Barrett  v.  Goddard,  3  Mason,  107,  goods  lying  in  a  warehouse  were 
sold  by  marks  and  numbers,  and  paid  for  by  a  promissory  note  on  six 
months*  credit,  it  being  a  part  of  the  bargain  that  the  goods  should 
remain  at  the  option  and  for  the  benefit  of  the  buyer  at  the  seller's  ware- 
house, rent  free,  for  the  time  being.  It  was  held  by  Mr.  Justice  Story 
tliat  the  delivery  was  sufficient  against  subsequent  purchasers,  and  that 
tlie  continuance  of  possession  by  the  seller  did  not  prevent  the  delivery 
from  being  effectual,  if  the  sale  was  otherwise  complete  and  nothing 
remained  to  be  done  on  the  part  of  the  buyer,  and  if  it  was  a  part  of  the 
bargain  that  they  should  remain  with  the  seller. 

In  Beecher  v.  MayaU,  16  Gray,  376,  it  was  held  that  where  steam 
boilers  were  left  in  the  possession  of  the  seller  to  be  repaired  for  the 
buyer,  no  further  evidence  of  delivery  was  necessary,  for  the  seller's  pos- 
session would  be  in  that  case  the  buyer's  possession.  To  the  same  effect 
is  the  decision  in  Hotchkiss  v.  Hunt,  49  Me.  213,  in  which  the  court 
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tay,  bj  Mr.  Justice  Kent,  that  when,  by  the  terms  of  an  agreement  of 
sale,  the  article  sold  is  to  remain  in  the  possession  of  the  vendor  for  a 
specific  purpose,  as  a  part  of  the  consideration,  and  the  sale  is  otherwise 
complete,  the  possession  of  the  vendor  will  be  the  possession  of  the  ven« 
dee,  and  the  delivery  will  be  sufficient  to  pass  the  title,  even  against 
subsequent  purchasers. 

In  the  case  at  bar,  the  pianos  sold  to  the  defendant  were  designated 
by  their  numbers,  and  sufficiently  identi£ed;  a  bill  was  made  and 
delivered,  the  price  paid,  and  the  sale  has  been  found  by  the  verdict  tc 
have  been  bona  fide.  Upon  the  case  as  presented  by  the  exceptions,  we 
think  that  the  jury  were  authorized  to  find  that  the  substance  of  the 
transaction  between  Matt  and  the  defendant  was  a  sale  of  the  four 
unfinished  pianos  by  Matt  to  the  defendant,  an  exercise  of  control  by  the 
defendant,  and  a  bailment  of  the  pianos  to  Matt  by  the  defendant  to  be 
finished  for  him,  and  a  payment  by  note  of  the  price  of  the  pianos  in  their 
unfinished  state,  and  of  the  labor  and  material  to  be  furnished  by  Matt 
in  order  to  complete  them  for  the  defendant  In  this  state  of  the  eyi> 
dence,  we  cannot  say  that  the  jury  might  not  rightfully  have  inferred  that 
the  property  was  so  delivered  to  the  defendant  as  to  pass  the  title,  even 
against  a  subsequent  purchaser. 

Exetptioni  avemded. 


McMahan  y.  Bows. 

(114  Maes.  14a) 

Deea  —  by  perton  disseixed, 

A  deed  by  a  penwo  disseized  is  valid  against  every  one  bat  tlie  dls^fekor  and  hlsprivtai. 

WRIT  OF  ENTRY  to  recover  a  strip  of  land  on  I  Street,  South 
Boston,  the  strip  being  three  feet  in  breadth  on  the  street,  and 
extending  back  from  the  street  in  length  forty-five  feet.  Writ  dated 
June  19,  1871.     Plea  nid  dtssetzin, 

L  KnowleSy  Jr,y  for  demandant 

S.  M,  Mor$e^  Jr.^  for  tenant 
Vol.  XIX. — 41 
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Morton,  J.  This  is  a  writ  of  entry.  The  tenant  at  the  trial  denied 
the  seizin  of  the  demandant,  and  claimed  title  in  himself  by  adverse 
possession.  The  rulings  of  the  court  as  to  his  claim  of  adverse  posses- 
sion were  sufficiently  favorable  to  the  demandant,  and  were  not  e.tce|:tcd 
to  by  her.  The  only  question  before  us  is  as  to  the  correctness  of  the 
rulings  upon  the  issue  whether  the  demandant  had  proved  her  seizin. 

It  appeared  that  the  locus  was  conveyed  to  the  demandant's  husbaLci 
in  1854;  that  he  died  in  1862,  and  that  in  1864  his  heir-at-law  con- 
veyed it  to  the  demandant.  There  was  evidence  tending  to  show  that 
the  husband  of  the  demandant  was  disseized  at  the  time  of  his  death, 
and  that  his  heir-at-law  never  entered  on  the  demanded  premises,  but 
was  disseized  when  he  made  his  deed  to  the  demandant.  It  also  ap- 
peared that  the  tenant  claimed  under  a  deed  to  him,  dated  in  1871,  which 
did  not  include  the  premises  in  question,  and  that  he  has  been  in  adverse 
possession  of  them  since  his  deed.  The  demandant  claimed,  and  it  was 
held  by  the  court,  that  the  tenant  could  not  tack  to  his  own  possession 
the  disseizin,  if  any,  of  his  grantor,  there  being  no  privity  of  estate  be- 
tween them  as  to  the  locw.  In  this  aspect  of  the  case,  she  asked  the 
court  to  rule  that  the  tenant  could  only  defeat  the  demandant's  title  by 
showing  that,  at  the  date  of  her  deed,  her  grantor  was  disseized  by  the 
tenant  himself  or  by  some  one  under  whom  he  claimed  title.  The  pre- 
siding judge  refused  this  ruling,  but  Instructed  the  jury,  in  substance, 
that  if  her  grantor  was  disseized  by  any  one  when  he  made  his  deed,  the 
demandant  could  not  recover.  To  test  the  correctness  of  this  ruling,  we 
must  assume  that  the  disseizin  of  the  tenant  commenced  at  the  date  of 
his  deed,  which  was  after  the  deed  to  the  demandant. 

The  rule  that  a  disseizee  cannot  convey  land  was  founded  partly  upon 
the  peculiar  nature  of  livery  of  seizin  under  the  ancient  common  law, 
and  partly  upon  considerations  of  public  policy.  Blackstone  states  the 
reason  of  the  rule  to  be,  "  lest  pretended  titles  might  be  granted  to  great 
men,  whereby  justice  might  be  trodden  down,  and  the  weak  oppressed." 
2  Bl.  Com.  290.  The  early  authorities  in  this  Commonwealth  generally 
state  it  to  be,  lest  pretended  titles  be  purchased  and  lawsuits  be  pro- 
moted. 4  Dane's  Abr.  8 ;  Ward  v.  Bartholomew^  6  Pick.  409.  The 
reasons  have  in  a  great  measure  ceased  to  exist,  and  the  tendency  of  the 
later  decisions  is  to  modify  the  strict  rule  as  anciently  held.  Sparhawk 
Y.  Bagg,  16  Gray,  583. 

The  authorities  in  this  State,  cited  by  the  tenant,  show  the  rule  to  \}f* 
established  that  a  deed  of  a  disseizee  conveys  no  title  which  can  l^e  en- 
forced in  the  name  of  the  grantee,  ac^ainst  the  disseizor  or  his  privies ; 
but  they  go  no  further.     It  is  now  held  that  such  deed  is  good  against 


NOVEMBER  TERM,  IbTd.  323 


McMahan  v.  Bowe. 


the  grantor,  and  that  it  entitles  the  grantee  to  an  action  to  recover  the 
land,  in  the  name  of  the  grantor,  but  to  his  own  use,  even  against  the 
disseizor.  Famum  y.  Peterson,  111  Mass.  148;  Wade  v.  Lindsei>t  6 
Mete.  407 ;  Cleavdand  v.  Flctgg,  4  Cush.  76.  In  the  case  last  cited,  the 
tenant  held  under  a  deed  given  to  him  when  his  grantor  was  disseized ; 
but  it  was  held  that  as  he  had  entered  and  obtained  possession  under  his 
deed,  he  could  avail  himself  of  his  title  in  defense  to  a  writ  of  entry,  to 
avoid  circuity  of  action. 

In  University  of  Vermont  v.  Joslyn,  21  Yt.  52,  it  was  held  that  a  deed 
by  a  disseizee  was  invalid  only  as  to  the  person  holding  adversely  at  the 
time  of  the  deed,  or  those  who  subsequently  came  in  under  him ;  but  a» 
to  all  other  persons  valid,  and  passed  the  title  of  the  grantor.  The  same 
rule  was  held  in  Livingston  v,  Proseus^  2  Hill,  526. 

It  seems  to  us  that  the  doctrine  held  in  these  cases  is  founded  upon 
reason.  If  a  person  who  is  disseized  conveys  land,  and  the  disseizor 
abandons  the  possession,  and  the  grantee  enters  and  occupies  it,  we  are 
of  opinion  that  he  acquires  an  indefeasible  title.  He  thus  acquires  an 
actual  seizin  under  a  title  which  his  grantor  is  estopped  by  his  deed  to 
deny,  and  a  stranger  who  subsequently  disseizes  him  cannot  set  up  the 
invalidity  of  his  deed. 

If  the  disseizor  abandons  his  possession,  and  the  grantee  does  not  enU  r 
mto  actual  occupation,  but  the  land  is  vacant,  we  see  no  reason  why  the 
same  result  should  not  follow.  Livery  of  seizin,  necessary  at  common 
law,  is  not  required  under  our  laws.  Delivery  of  the  deed  is  delivery  of 
seizin  unless  the  land  is  adversely  occupied  at  the  time.  If  it  is,  and 
the  disseizor  abandons  his  possession,  we  think  it  inures  to  the  benefit 
of  the  grantee,  and  gives  him  a  seizin,  so  that  he  has  a  title  which  is 
valid  against  a  stranger  who  subsequently  disseizes  him.  This  result  is 
according  to  justice  and  the  real  rights  of  the  parties,  and  it  is  no  hard- 
ship upon  any  one  to  permit  the  grantee  to  bring  the  suit  in  his  own 
name  instead  of  resorting  to  the  fiction  of  a  suit  by  his  grantor.  It 
follows,  therefore,  in  the  case  at  bar,  that  the  instructi6ns  asked  for 
should  have  been  given. 

Exceptions  sustained. 
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Grat  v.  Boston  Gas-light  Compaitt. 

(lU  Mass.  149.) 
Nuisance  —  by  act  qfothert  than  owner  of  property  —  action  by  owner. 

The  owner  of  a  building  to  the  chimney  of  which  a  gas  company  has,  without  the  owb« 
er's  consent,  so  aiflxed  a  wire  as  to  render  the  chimney  unsafe,  and  ultimately  to 
cause  its  fall  upon  a  passer-by,  may  be  liable  for  the  damage  so  caused  ;  and  if  when 
80  liable,  he  pays  the  damage,  he  has  an  action  against  the  company  for  indemnity. 
{Seerwtep.df2S.) 

TORT.  The  first  count  of  the  declaration  was  as  follows  :  **  And 
the  plaintiff  says  that  the  defendant  forcibly  entered  a  certain  par- 
<;el  of  land  of  the  plaintiff  with  a  building  thereon  [describing  it],  and 
placed  and  fastened  a  telegraph  wire  upon  a  certain  chimney  of  said  build« 
ing,  and  continued  the  said  wire  so  placed  and  fastened  for  a  long  time, 
by  means  whereof  the  said  chimney  was  pulled  and  thrown  down  and 
broken  to  pieces,  and  the  roof  of  said  building  was  broken  and  injured. 
And  the  plaintiff  says  that  Josiah  W,  Brown  and  Harrison  Chick  were 
then  owners  of  a  certain  horse,  harness  and  wagon,  which  they  were  then 
driving  along  said  Summer  street,  and  by  reason  of  the  premises  certain 
parts  of  said  chimney  so  pulled  and  thrown  down  as  aforesaid  fell  upon 
said  horse,  harness  and  wagon,  and  hurt  and  injured  the  same,  so  that  the 
paid  horse  afterward  died  of  said  injuries  ;  and  thereupon  the  said  Brown 
and  Chick  brought  an  action  of  tort  in  this  court  against  the  plaintiff 
for  the  recovery  of  damages  for  the  injuries  so  sustained  by  them,  of  all 
¥<^hich  the  defendant  afterward  had  notice  and  was  requested  by  the 
plaintiff  to  defend  said  action,  which  the  defendant  neglected  and  refused 
to  do.  And  the  plaintiff,  by  reason  of  the  premises,  was  obliged  to  pay, 
and  did  pay  to  said  Brown  and  Chick  to  satisfy  them  for  their  said 
damages  and  to  settle  and  compromise  said  action,  the  sum  of  three 
hundred  and  tliirty-five  dollars,  and  necessarily  incurred  divers  other  ex- 
penses, costs  and  charges  in  and  about  said  settlement  and  the  making 
thereof/' 

There  was  a  second  count,  alleging  that  the  defendant  corporation 
*'  placed  and  fastened  "  upon  the  chimney  "  a  telegraph  wire,  and  con- 
tinued the  same  wire  so  placed  and  fastened  for  a  long  time,  and  the 
defendant  so  negligently  and  improperly  conducted  itself  in  and  about  the 
placing,  fastening  and  continuing  of  the  said  wire,"  ''  that  by  reason  ot 
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the  negligence  and  improper  conduct  of  the  defendant  in  that  behalf/'  the 
chimney  was  thrown  down,  etc.,  as  in  the  first  count. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  it  appeared  that 
the  plaintiff  owned  a  building  on  the  corner  of  Summer  and  Washington 
streets  in  Boston ;  that  the  defendant  corporation,  without  his  permission, 
placed  a  telegraph  wire  on  the  chimney  of  the  building,  and  that  Decem- 
ber 5,  1871,  the  chimney  was  either  blown  down,  or  pulled  down  by  the 
wire,  in  a  heavy  gale  of  wind ;  that  when  the  chimney  fell,  it  caused 
some  damage  to  the  roof  of  the  building,  and  injured  a  horse  and  a 
wagon,  belonging  to  Brown  and  Chick,  which  were  then  being  driven 
along  Summer  street ;  that  Brown  and  Chick  thereupon  made  a  claim 
on  the  plaintiff,  and  subsequently  brought  a  suit  against  him  for  the 
injury  to  the  horse  and  the  wagon ;  but  that  before  the  entry  of  the  action 
a  settlement  was  made  by  the  parties ;  that  the  plaintiff,  before  making 
the  settlement,  gave  written  notice  of  the  suit  to  the  defendant,  in  which 
he  alleged  that  the  damage  was  caused  by  the  defendant's  wire  pulling 
over  the  chimney,  and  stated  that  he  should  look  to  the  indemnity,  and 
requested  the  corporation  to  defend  the  suit ;  that  the  defendant  in  an- 
swei  declined  to  defend  the  suit,  or  to  advise  as  to  its  settlement :  that 
the  plaintiff  then  made  the  above  compromise,  and  commenced  this 
action ;  that  the  sum  paid  to  Brown  and  Chick  in  settlement  was 
iS'M) ;  that  the  plaintiff  also  paid  $50  for  counsel  fees  incurred  in  making 
tht  settlement ;  and  that  the  damage  to  the  building  was  $97.  There 
was  no  evidence  that  Brown  and  Chick  alleged  that  the  fall  of  the  chim- 
ney was  due  in  any  degree  to  the  fact  that  the  defendant's  telegraph 
wire  was  placed  upon  it. 

The  defendant  objected  to  the  admission  of  all  evidence  relating  to  tht 
injury  sustained  by  Brown  and  Chick,  and  to  their  suit,  and  asked  the 
court  to  rule  that  the  plaintiff  could  not  recover  for  the  amount  paid 
them  in  settlement,  or  for  his  legal  expenses ;  and  further  requested  the 
court  to  instruct  the  jury,  that  if  the  chimney  was  old,  unsafe  and  danger- 
ous, and  if  the  injury  to  Brown  and  Chick  was  occasioned  partly  thereby 
and  partly  by  reason  of  the  defendant's  telegraph  wire  being  attached  Ui 
the  chimney,  and  if  Brown  and  Chick  brought  their  suit  against  the 
plaintiff  alone,  and  the  plaintiff  settled  it,  he  could  not  recover  from  the 
defendant  the  whole  or  any  part  of  the  amount  paid  in  settlement. 

The  court  declined  so  to  rule,  but  instructed  the  jury  "  that  whatever 
the  previous  condition  of  the  chimney  was,  if  the  wire  "  pulled  it  dowiu 
that  is,  if  they  found  that  the  chimney  came  down  by  reason  of  the  stuiiii 
of  the  wire  upon  it, — that  is,  that  it  would  not  have  come  down  on  thai 
'jccasion,  had  it  not  been  for  the  strain  of  the  wire  upon  it,-»the  plainliH 
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would  be  entitled  to  recover  the  expenses  of  putting  his  building  into  the 
same  condition  as  it  was  before;  and  further  instructed  them,  for  the 
purposes  of  the  trial,  and  in  order  that  the  jury  might  settle  all  the  ques- 
tions of  fact  in  this  trial,  that  the  plaintiff  would  be  entitled  to  recover 
the  amount  he  paid  to  Brown  and  Chick,  with  the  expenses  attending 
that  suit,  provided  the  jury  found  tliat  the  compromise  was  bona  Jlde, 
and  was  a  reasonably  proper  thing  for  the  plaintiff  to  make,  and  the  sum 
paid  Brown  and  Chick  was  a  reasonably  proper  sum." 

The  jury  found  for  the  plaintiff  for  $482  damages,  and  also,  in  answer 
to  a  question  of  the  court,  found  specially  that  the  wire  did  ''  pnll  down 
the  chimney.'* 

The  defendant  alleged  exceptions. 

E,  M,  Morse^  Jr,^  4*  ^*  ^*  Greerumgh^  for  defendant. 

J,  G.  Gray^  Jr.^  Sf  J.  L,  Thomdihe^  for  plaintiff. 

Endicott,  J.*  The  defendant,  without  the  permission  of  the  plain- 
tiff,  attached  to  the  plaintiff's  chimney  a  telegraph  wire.  In  a  gale  of 
wind,  some  time  afterward,  the  chimney  was  blown  down,  and  fell  into 
the  street,  injuring  a  horse  and  a  wagon  then  passing  which  belonged  to 
Brown  and  Chick.  They  brought  an  action  against  the  plaintiff  as  owner 
of  the  building,  for  the  injury  caused  by  the  defective  condition  of  tho 
chimney.  The  plaintiff  gave  notice  of  the  suit' to  the  defendant,  stating 
that  the  injury  was  caused  by  the  wire  pulling  down  the  chimney,  and 
that  he  should  look  to  the  company  for  indemnity,  and  requested  it  to 
come  in  and  defend  the  action.  The  defendant  declined  to  defend,  or  to 
advise  a  settlement.  The  plaintiff  settled  the  suit  with  Brown  and  Chick 
and  brought  this  action  to  recover  the  sum  so  paid,  the  legal  expenses 
thereby  incurred,  and  the  damage  done  to  the  plaintiff's  building  by  the 
fall  of  the  chimney.*  The  jury  have  found  that  the  telegraph  wire 
pulled  down  the  chimney.  The  defendant  admits  its  liability  to  pay  for 
the  sum  paid  Brown  and  Chick,  or  for  the  expenses  of  the  plaintiff. 

The  first  position  taken  by  the  defendant  is,  that  the  plaintiff  was  not 
liable  in  the  action  brought  by  Brown  and  Chick,  because  the  owner  of  a 
building  is  not  answerable  for  acts  of  negligence  or  wrong-doing  com- 
mitted on  his  land  or  building  by  a  stranger. 

It  is  undoubtedly  true  that  when  a  stranger  does  a  negligent  or  unlaw* 
ful  act  on  the  land  or  building  of  another,  and  in  doing  that  act  occasioni 
injury  to  a  third  party,  the  owner  of  the  land  or  building  is  not  liabla 

*  Gray,  C.  J.,  did  not  Hit  io  this  case. 
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Such  a  case  would  have  been  presented  if  the  injury  had  been  caused  by 
the  fall  of  the  chimney  while  the  defendant,  without  the  knowledjre  ot 
permission  of  the  plaintiff,  was  putting  the  wire  upon  the  chimney.  The 
injury  so  resulting  would  hav^  arisen,  not  from  the  unsafe  condition  of 
the  chimney  as  part  of  the  building,  but  from  a  negligent  act  committed 
ivithout  permission,  and  not  under  the  authority  of  the  owner.  But  the 
facts  show  a  very  different  state  of  things.  The  wrongful  act  of  the 
defendant  caused  the  chimney,  which  was  adjacent  to  the  highway,  to 
become  unsafe  and  liable  to  fall  by  reason  of  the  strain  of  the  wire,  and 
this  condition  was  continued  for  a  considerable  period,  and  existed  at  the 
time  of  the  injury.  The  owner  of  a  building,  under  his  control  and  in 
his  occupation,  is  bound,  as  between  himself  and  the  public,  to  keep  it  in 
such  proper  and  safe  condition,  that  travelers  on  the  highway  shall  tiot 
suffer  injury.  Milford  v.  Holbrook,  9  Allen,  17  ;  Shipley  v.  Mfty  Asso- 
dates,  101  Mass.  251 ;  S.  C,  3  Am.  Rep.  346  and  cases  cited ;  Hadley  y. 
Taylor,  L.  R.,  1  C.  P.  53 ;  Kearney  y.  London,  Brighton,  S^c,  Railway 
Co,,  L.  R.,  6  Q.  B.  759 ;  Welfare  v.  London  Sf  Brighton  Railway  Co.,  L. 
R.,  4  Q.  B.  693.  It  is  the  duty  of  the  owner  to  guard  against  the  danger 
to  which  the  public  is  thus  exposed,  and  he  is  liable  for  the  consequences 
of  having  neglected  to  do  so,  whether  the  unsafe  condition  was  caused  by 
himself  or  another.  Coupland  v.  Hardingham,  3  Camp.  398.  Nor  can 
the  owner  protect  himself  from  liability,  because  he  did  not  in  fact  know 
Ihat  the  building  was  unsafe ;  he  is  bound  to  exercise  the  proper  care 
required  under  the  circumstances  of  the  case.  The  liability  of  the  plain- 
tiff, therefore,  to  Brown  and  Chick  did  not  depend  upon,  and  was  not 
based  upon,  the  particular  act  of  the  defendant,  but  upon  the  determina- 
tion of  the  question,  whether  the  chimney  was  unsafe  and  dangerous  to 
travelers  under  such  circumstances  that  the  owner  was  responsible  for 
the  injury  suffered.  It  cannot  be  said,  as  matter  of  law,  upon  these  facts, 
that  the  plaintiff  was  not  liable  to  Brown  and  Chick,  and  that  he  could 
have  successfully  defended  the  action. 

The  second  objection  taken  by  the  defendant  is  that  the  injury  was 
caused  by  the  negligence  of  the  plaintiff  and  defendant ;  that  they  were 
joint  tortfeasors,  and  that  there  cannot  be  indemnity  or  contribution 
between  them. 

When  two  parties,  acting  together,  commit  an  illegal  or  wrongful  act, 
the  party  who  is  held  responsible  in  damages  for  the  act  cannot  have 
indemnity  or  contribution  from  the  other,  because  both  are  equally  cul- 
pable, or  participes  criminis,  and  the  damage  results  from  their  joint 
offense.  This  rule  does  not  apply  when  one  does  the  act  or  creates  the 
fjuiftance,  and  the  other  does  not  join  therein,  but  is  thereby  exposed  to 
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liability  and  suffers  damage.  He  may  recover  from  the  party  whose 
wrongful  act  has  thus  exposed  him.  In  such  case  the  parties  are  not  tfi 
par,  deUeto  as  to  each  other,  though  as  to  third  persons  either  may  be 
held  liable.  The  numerous  cases  in  our  own  reports  are  analogous, 
where  towns,  having  been  held  liable  for  an  unsafe  condition  of  the  high« 
way,  have  recovered  from  the  persons  whose  acts  caused  the  unsafe 
condition.  The  reasons  given  in  these  cases  are  conclusive  on  this  point. 
In  LaweU  v.  Boston  Sf  Lowell  Hailroad  Co.,  23  Pick.  24,  the  authorities 
were  fully  considered,  and  upon  general  principles  it  was  held  the  town 
could  recover,  the  parties  not  being  in  pari  delicto.  No  distinction  is 
there  made,  that  the  liability  is  cast  upon  the  town  by  statute  and  not  by 
the  common  law,  and  no  such  distinction  is  noticed  in  any  of  the  cases 
which  follow  it.  Lowell  v.  Short,  4  Gush.  275 ;  Swansea  v.  Ohace,  1& 
Gray,  303;  Attlford  v.  Holbrooh,  9  Allen,  17  ;  West  BoyUton  v.  Masofiy 
102  Mass.  341.  In  the  last  case,  it  was  said  the  only  fault  of  the  town 
was  the  failure  to  remedy  a  nuisance  which  the  defendant  had  created. 
Nor  can  there  be  any  such  distinction  in  principle.  The  ground  of  the 
action  is  that  the  defendant  has,  by  his  own  unauthorized  act,  exposed 
the  plaintiff  to  a  liability,  and  it  is  immaterial  whether  the  liability  is 
imposed  by  force  of  a  statute  or  by  the  rules  of  the  common  law.  In 
either  case  the  plaintiff  is  held  liable  by  inference  of  law,  and  not  by 
reason  of  his  active  participation  in  the  act  which  was  the  occasion  of 
the  injury.  Pearson  v.  Skelton,  1  M.  &  W.  504.  See  also  Chicago  City 
V.  Bobbins^  2  Black,  418';  Bailey  v.  Bussing,  28  Conn.  455.  We  are 
therefore  of  opinion  that  the  defendant  is  responsible  over  to  the  plaintiff 
in  this  action,  the  jury  having  found  that  the  wrongful  act  of  the  defend- 
ant caused  the  unsafe  condition  of  the  building,  and  exposed  the  plaintiff 
to  the  liability. 

The  plaintiff  gave  notice  to  the  defendant  of  the  action  brought  by 
Brown  and  Chick,  and  the  defendant  refused  to  come  in  and  defend ;  the 
jury  have  found  that  the  sum  paid  in  settlement  was  reasonable,  and  that 
the  plaintiff  acted  prudently  in  paying  it;  and  he  is  entitled  to  recover 
that  sum  and  his  expenses,  together  with  the  damages  to  his  building. 
No  question  was  made  by  the  defendant  as  to  the  items  of  the  plaintiff's 
expenses.  Swansey  v.  Ohace,  16  Gray,  303  ;  Manchard  v.  Equitable 
Safety  Ins.    Co.,  12  Allen,  386 ;  Smith  v.  Compton,  3  B.  &  Ad.  407 ; 

nndaU  V.  BeU,  11  M.  &  W.  228. 

Exceptions  overruled. 

Note.— Afl  to  the  liability  of  owners  or  tenants  of  premises  for  injoriee  occasioned  bf 
reason  of  their  being  unsafe,  see  1  Wash.  Real  Prop.  (4tli  ed.  1  639:  also  Swords  v. 
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Edgar,  17  Am.  Rep.  296;  Tjeonard  v.  Storer,  15  id.  78;  Clancy  v.  Byme^  id.  391.  ^VsAef 
▼.  Thirkdl,  4  id.  422;  Owinnell  v.  JS!ai7i«r  (Eng.  Com.  Pleas),  15  Am.  Rep.  896,  note; 
Ji/u22en  v.  St.  John,  id.  530.— Rbf. 


Bailet  v.  New  England  Mutual  Life  Insurance  Compakt. 

(114Ma8B.177.) 

Action  — parties  to  action  on  insurance  policy. 

When  the  promise  of  the  insurer  in  a  policy  is  to  the  insured,  his  executors,  administra- 
tors and  assij^ns,  to  pay  him,  his  executors,  administrators  or  assigns,  an  action  upon 
it  cannot  be  maintained  in  the  name  of  one  for  whose  benefit  it  is  expressed  to  be  made. 
iSee  note  p.  331,) 

CONTRACT  upon  a  policy  of  life  insurance.  Writ  dated  June  9, 
1873.  The  declaration  alleged  that  the  defendants  made  a  policy 
of  insurance,  a  copy  of  which  was  annexed,  for  the  sum  of  $2,500,  on  the 
life  of  Joseph  A.  Bailey,  Jr.,  for  the  term  of  his  life,  for  the  benefit  of 
his  widow.  After  the  allegations  of  the  death  of  the  insured  March  21, 
1873,  and  notice  and  pro()f  of  the  same  to  the  defendants,  the  declaration 
concluded,  "and  the  plaintiff  is  the  widow  of  said  deceased,  and  the 
defendants  were  bound  to  pay  the  amount  of  said  loss  to  the  plaintiff 
within  sixty  days  after  said  notice."  By  the  terms  of  the  policy,  which 
wasdatqd  June  28,  1860,  the  defendants,  in  consideration  of  the  premium 
paid  and  to  be  paid  annually  "  by  Joseph  A.  Bailey,  Jr.,  "  "  being  the 
assured  in  this  policy,"  "  do  insure  the  life  of  said  Joseph  A.  Bailey,  Jr., 
in  the  amount  of  $2,500  for  the  term  of  his  life."  "  And  the  said  com- 
pany do  hereby  promise  to,  and  agree  with  the  said  assured,  his  execu- 
tors, administrators  and  assigns,  well  and  truly  to  pay  the  said  sum  insured 
to  the  said  assured,  his  executors,  administrators  or  assigns,  sixty  days 
after  due  notice  and  proof  of  the  death  of  the  said  assured  during  the 
continuance  and  before  the  termination  of  this  policy.  For  the  benefit 
of  his  widow,  if  any." 

In  the  Superior  Court  the  case  was  submitted  upon  the  following 
agreed  statement  of  facts  : 

"  The  defendants  admit  all  the  facts  necessary  to  enable  the  plaintiff 

to  recover,  except  her  right  to  maintain  this  action  in  her  own  name, 

and  insist  that  no  action  can  be  brought  upon  said  policy  except  in  the 

name  of  the  executor  or  administrator  of  Joseph  A.   Bailey,  Jr.,  the 
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insured.  This  question  is  submitted  to  the  court,  judgment  to  be 
entered  for  the  plaintiff  in  the  sum  of  $2,500,  with  interest  from  May  29, 
A.  D.  1873,  or  for  the  defendants,  as  the  court  shall  determine  upon  the 
foregoing  agreed  statement." 

Judgment  was  ordered  for  the  defendants,  and  the  plaintiff  appealed 
Ic  thb  court. 

F.  r.  AifcA,  for  plaintiff. 
2).  Fo9tery  for  defendants. 

Endicott,  J.  We  think  the  question  raised  in  this  case  has  been 
Betded  by  the  recent  decisions  of  this  court.  In  Burroughs  v.  State 
Assurcmce  Co.,  97  Mass.  359,  it  was  held,  on  a  policy  payable  upon  the 
death  of  the  assured  to  his  executors,  administrators  or  assigns,  for  the 
use  of  the  wife  and  children  of  the  assured,  that  an  assignee  of  the  same 
could  maintain  the  action,  although  in  fact  it  was  defended  by  the  guar- 
dian of  an  infant  child  of  the  assured,  the  wife  being  dead.  If  the 
assured  had  left  no  wife  or  child,  the  assignee,  upon  recovery,  would 
have  received  the  whole  amount  to  his  own  use  ;  as  the  assured  left  a 
child,  the  assignee  would  hold  the  amount  ^recovered  subject  to  the 
equitable  rights  of  the  child,  which  could  not  be  determined  in  that  suit, 
bat  might  be,  if  necessary,  in  a  suit  brought  afterward  by  the  child 
against  the  assignee.  In  Gould  v.  .Emerson,  99  Mass.  154,  such  a  suit 
was  brought  by  a  child  against  an  administrator  who  had  received  the 
amount  due  upon  a  similar  policy,  and  judgment  was  for  the  plaintiff,  on 
the  ground  that  the  same  having  been  properly  paid  to  the  administrator, 
he  held  it  as  trustee,  that  the  plaintiff  did  not  claim  as  creditor,  legatee 
or  distributee,  but  as  cestui  que  trust  of  money  in  regard  to  which  the 
trustee  had  no  duty  but  immediate  payment. 

The  principle  upon  which  these  decisions  rest  is,  that  in  policies  of 
this  kind  the  executor,  administrator  or  assignee  becomes  a  trustee  under 
an  express  trust,  and  the  legal  title  being  in  him,  he  can  maintain  an 
action  in  his  own  name  against  the  company.  It  therefore  necessarily 
follows  that  the  cestuis  que  trust  cannot  maintain  such  action,  but  must 
have  their  rights  determined  between  themselves  and  the  trustee  in 
other  forms  of  proceeding.  This  brings  this  class  of  trusts  within  the 
general  rules  governing  all  trusts,  and  renders  the  practice  simple  and 
uniform.  To  allow  cestuis  que  trust  to  maintain  actions  in  their  own 
names  might  subject  insurers  to  several  suits  on  the  same  policy,  or  caU 
upon  them  to  determine  who  has  the  beneficial  interest,  or  force  them  to 
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resort  to  a  bill  of  interpleader  to  ascertain  the  equitable  rights  of  the 
parties. 

In  Campbell  v.  New  England  Insurance  Co,j  98  Mass.' 381,  a  suit  was 
brought,  as  in  the  case  at  bar,  by  a  wife  who  had  the  entire  equitablo 
interest,  but  the  objection  that  she  could  not  maintain  the  action  was  not 
taken  till  the  case  was  on  trial  for  the  third  time.  The  court  held  that 
the  defendants,  by  their  previous  conduct  of  the  case,  had  waived  the 
right  to  avail  themselves  of  this  objection,  but  intimated  that  if  valid, 
and  seasonably  taken,  it  would  have  rendered  the  other  ground  of 
defense  immaterial.  See  also  Exchange  Bank  v.  Rice^  107  Mass.  37 ; 
S.  C,  9  Am.  Rep.  1. 

We  think  the  objection  valid,  in  this  case  seasonably  taken,  and  there 
most  be 

Judgment  for  the  defendants. 

NoTB.— /n  Davenport  v.  Mutual  Life  Ins.  Oo.y  47  Vt  528,  in  assampsit  on  a  policy  of 
life  inBurance  by  the  administrator  of  the  insured,  the  declaration  alleged  a  couHidera- 
tion  moving  from  the  insured,  and  a  promise  to  pay  the  wife  and  children  of  the  insured, 
or  their  le^  representatives.  Held,  on  demurrer,  that  the  action  could  not  be  main- 
tained in  the  name  of  the  administrator.  * 

The  court  said.  Powers,  J.,  delivering  tlie  opinion  :  "The  questions  in  this  ca^se 
arise  upon  a  demurrer  to  the  plaintiff's  declaration.  It  is  insisted  firnt,  that  the  plaintiff 
cannot  maintain  this  suit  as  the  administmtor  of  Trombley,  but  that  the  suit  should  be 
brought  in  the  name  of  the  wife  and  children  of  Trombley.  The  general  rule  in  ai^tiona 
on  contracts  is,  that  the  suit  should  be  brought  by  the  party  having  the  legal  interest  in 
the  contract  —  the  person  to  whom  the  promise  and  undertaking  run.  Hall  v.  Huntoon, 
17  Vt.  244  ;  Corey  v.  Povoers,  18  id.  587.  The  averment  in  the  declaration  is,  that  the 
defendant  *  undertook  and  then  and  there  faithfully  promised  to  pay  to  the  wife  and 
children,  or  their  legal  representatives,'  etc  As  this  declaration  stands,  the  right 
of  action  is  clearly  in  the  wife  and  children.  When  the  sufficiency  of  pleadings 
is  challenged  by  demurrer,  inferences  are  to  be  drawn  against,  rather  Uian  in  favor  of 
the  pleader;  and  in  this  case,  a  promise  to  the  intestate  can,  at  least,  only  be  inferred  — 
it  is  not  alleged.  The  case  of  Fugttre  v.  Mutual  Society  of  St.  Joseph,  46  Vt.  362,  did 
not  turn  upon  a  question  of  pleading.  In  that  case,  it  was  held  that  the  plaintiff  could 
not  recover  because  there  was  nothing  due  him.  An  examination  of  tliat  case  will 
show  that  the  declaration  counted  upon  a  promise,  not  to  the  plaintiff,  but  to  the 
deceased  husband.  There  is,  obviously,  no  conflict  l)etween  the  doctrines  of  that  case 
and  the  one  at  bar.  The  view  we  have  taken  of  the  question  renders  it  unnecessary 
to  consider  the  other  questions  raised." 

In  Hogle  v.  Guardian  Life  Im.  Co.,  4  Abb.  Pr.  (N".  S.)  346;  S.  C,  6  Rob.  567,  W.  pro- 
cared  insurance  on  his  life  by  a  policy,  expressing  on  its  face  to  be  for  the  plaintiff* ii 
benefit;  by  which  the  company  agreed  "  to  ytsiy  the  assured,  his  executors,  eta,"  the  sum 
assured.  The  New  York  Superior  Court,  at  General  Term,  held  tliat  the  term  "  assured  " 
was  intended  to  designate  the  person  for  whose  benefit  the  insurance  was  effected,  and 
that  the  action  was  well  brought  by  the  plaintiff. 

In  Myers  v.  Keystone  Mut.  Life  Ins,  Co.,  27  Penn.  St.  268,  it  was  held  in  an  action  on 
a  policy  on  the  life  of  the  husband  for  the  use  of  the  wife,  that  she  could  maintain  th« 
tction  notwithstanding  there  was  an  executor.    So  in  McComas  v.  Covenant  Mut.  Lif% 
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Iris.  Co-t  56  Mo.  573,  tlie  policy  agreed  to  i^ay  the  biuband,  his  executors,  administraton 
or  assigOB,  but  the  cousideratiou  was  expressed  as  paid  for  the  use  and  beuetit  of  the 
vrife.     It  was  held  tliat  a  suit  by  the  wife  was  well  brought 

In  a  policy  on  tlie  life  of  the  husband  for  tiie  benefit  of  the  wife,  was  this  stipalatioD, 
'*  In  case  of  the  death  of  tlie  wife  before  tlie  decease  of  the  husband,  the  sum  insured 
shall  be  payable  to  their  children  or  to  their  gimrdian,  if  under  age."  Heldf  that  the 
iction  was  well  brought  to  the  name  of  a  guardian  ad  litem. 

In  Hnjijjert  v.  Uiiion  MuU  Life  Ins.  Co.,  7  Rob.  165,  the  poUcy  was  "  for  the  sole  and 
.4ei>arate  use  of  his  tliree  cliildren  named,  to  be  paid  to  the  said  assured,  their  admiuis* 
tmfioi-s,"  etc  The  insured  afterward  devised  the  policy  to  his  executors  in  trust  for 
certain  different  purposes.  It  was  held,  that  the  executors  could  not  maintain  the  action, 
for  the  children  were  entitled  to  tlie  fund  in  question . 

In  Fly  nil  v.  North  American  Life  Ins.  Co.,  115  Mass.  449,  it  was  held,  that  an  action 
on  a  policy  under  seal,  whereby  the  insurer  covenanted  with  A. ,  his  heirs,  executors, 
etc.,  to  pay  the  sum  insured  to  B.  on  the  death  of  A.,  cannot  be  maintained  by  B.— Rsp. 


Curtis  v.  Aspinwall. 

(114  Mass.  187.) 

Auction  sale  —  employment  of  **  puffers  "  —  terms  of  sale  —  title  —  damages, 

iU' -bidding  or  pufflng  at  an  auction  sale,  advertised  **to  be  positiye,*'  of  land  in  lots, 
wil]  render  the  sale  voidable  by  a  purchaser  influenced  by  such  bidding,  whetlier  that 
liiddiug  was  upon  the  lot  purchased  by  him  or  upon  lots  previously  offered,  even 
though  such  bidding  was  instigated  by  the  auctioneer  without  the  seller's  knowledge; 
but  if  it  appears  that  he  was  not  so  influenced  the  sale  is  valid. 

<find,  tliat,  without  the  owner's  knowledge,  was  under  attachment,  was  sold  by  auction, 
ten  days  being  **  allowed  to  examiue  the  title,  within  which  time  the  property  must 
be  Fettled  for  at  the  ofllce  of  the  auctioneer."  The  attachment  was  not  discharged 
within  the  ten  days,  but  within  that  time  the  purchaser  had  written  to  the  auctioneer, 
declining  "  to  proceed  further  in  the  matter,"  as  he  considered  *'  the  whole  proceed- 
ing invalid."  In  an  action  against  the  purchaser  for  a  refusal  to  complete  the  con- 
tnict,  lu'ld^  that,  as  the  vendor  was  bound  to  give  a  good  title  only  upon  compliances 
with  the  terms  of  the  sale  within  ten  days,  the  purchaser's  letter  was  a  waiver  of  hio 
right  to  object  to  the  attachment  as  an  incumbrance. 

^nd  wa8  sold  by  auction,  a  sum  of  money  to  be  paid  "  on  the  spot,  which  will  be  for- 
feited to  the  seller  if  the  terms  and  conditions  are  not  complied  with,  but  the  forfeit- 
ure of  said  money  does  not  release  the  purchaser  from  the  obligation  to  take  tliQ 
property."  In  an  action  against  the  purchaser  for  not  taking  the  property,  held,  that 
the  money  paid  at  the  sale  should  be  considered  by  the  jury  in  reduction  of  damages. 

ACTIONS  of  contract  tried  together.      The  plaintiff  in   the   firsS 
action  sought  to  recover  damages  of  the  defendant  for  the  noii- 
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performance  of  an  agreement  to  complete  the  purchase  of  certain  lots 
of  land  bid  off  by  him  at  an  auction  sale.  The  plaintiff  in  the  second 
action,  being  the  defendant  in  the  first  action,  sought  to  recover  back  the 
money  paid  by  him  as  a  deposit  at  the  sale. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  it  appeared  thai 
June  6,  1871,  Curtis  being  the  owner  of  land  in  Brookline,  to  which 
he  had  acquired  title  March  31,  1868,  divided  it  into  eighteen  lots,  and 
caused  them  to  be  offered  for  sale  by  auction  by  A.  R.  Walker  &  Co., 
auctioneers.  Aspinwall  was  present,  and  the  other  lots  having  been  blJ 
<»ff  by  other  persons  present,  he  bid  off  the  remaining  five  lots,  and 
Kii^ied  on  the  spot  an  agreement  with  the  auctioneers  to  take  and  pay  for 
tUvni  according  to  the  terms  of  sale,  and  paid  down  the  sum  of  $125. 

The  material  portion  of  those  terms  was  as  follows  : 

"  Three-q^uarters  of  the  purchase-money  may  remain  as  a  power  of 
sale  mortgage  for  three  years,  at  7  per  cent,  interest  per  annum,  payable 
semi-annually,  or  the  whole  or  any  greater  part  may  be  paid  on  the 
delivery  of  the  deed.  Ten  days  will  be  allowed  to  examine  the  title,  within 
which  time  the  property  must  be  settled  for  at  the  office  of  the  auction- 
eer. No.  48  Winter  street,  Boston.  One  hundred  dollars  on  the  house, 
and  twenty-five  dollars  on  each  lot  will  be  required  of  the  purchasers  on 
the  spot,  which  will  be  forfeited  to  the  seller  if  the  terras  and  conditions 
^are  not  complied  with  ;  but  the  forfeiture  of  said  money  does  not  release 
the  purchaser  from  his  obligation  to  take  the  property.  The  value  of 
the  insurance  policies  now  on  the  property  must  be  paid  by  the  purchaser 
of  the  houses.  Taxes  for  the  present  year  are  to  be  paid  by  Mr.  Cur- 
tis. The  property  is  now  mortgaged  for  about  $2,500,  which  may  re- 
main if  the  estate  is  purchased  as  a  whole.  Lot  No.  1,  with  the  build- 
ings thereon,  will  be  offered  first,  giving  the  purchaser  the  privilege  of 
the  remaining  lots  at  three  cents  per  foot ;  should  the  purchaser  elect  to 
take  no  more  land  at  the  price  given,  it  will  then  be  offered,  giving  the 
highest  bidder  his  choice  of  one  or  more  lots  ;  and  all  lots  that  are  sold 
will  be  released  as  soon  as  when  desired." 

Attached  to  the  agreement  and  terms  of  sale  was  the  following 
extract  from  the  advertisement : 

**  The  owner  of  the  above  property,  Mr.  C.  D.  Curtis,  having  made  his 
arrangements  to  settle  permanently  in  California,  the  sale  will  be 
positive." 

On  January  17,  1871,  all  Curtis's  real  estate  had  been  attached 
on  mesne  prooesB,  without  his  knowledge  at  the  time,  in  an  action 
ftgainst  him  for  a  debt  of  upwards  of  $3,000  due  from  him  to  the 
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Brighton  National  Bank ;  and  the  attachment  remained  in  force  till 
after  the  bringing  of  the  present  actions. 

No  disclosure  of  the  existence  of  the  attachment  was  made  in 
any  advertisement  of  the  sale,  or  to  the  company  present,  or  to  the 
purchasers  at  the  time  of  sale.  Curtis  testified  at  the  trial  that  he  had 
no  actual  knowledge  or  information  of  the  attachment  until  after 
the  expiration  of  the  ten  days  allowed  by  the  terms  and  conditions 
of  sale  to  purchasers  to  examine  the  title. 

Aspinwall  received  from  the  auctioneers  the  following  letters : 

"  Boston,  June,  13,  1871.  Wm.  Aspinwall,  Esq. :  Dear  Sir, — Please 
advise  us  by  return  mail  if  you  wish  three-quarters  of  the  purchase- 
money  to  remain  on  mortgage,  as  per  terms  of  sale.  Yours,  &c.,  A.  B. 
Walker  &  Co." 

*^  Boston,  June  15,  1871.  Wm.  Aspinwall,  Esq.  :  Dear  Sir, — I  am 
uncertain  if  I  wrote  to  you,  asking  if  you  would  like  to  pay  all 
cash.  Please  advise  me,  and  excuse  second  letter,  should  this  prove  to 
be.     Yours,  &c.,  A.  R.  Walker  &  Co." 

To  these  letters  Aspinwall  replied  as  follows  : 

"42  and  44  Court  Street,  June  16,  1871.  Messrs.  A.  R.  Walker 
<&  Co. :  Gentlemen, — ^Your  notes  to  Mr.  Aspinwall  came  to  his  hand  last 
week  and  this  morning.  We  are  instructed  by  Mr.  Aspinwall  to  say  he 
shall  decline  to  proceed  further  in  the  matter  referred  to,  as  he  considers 
the  whole  proceeding  invalid.  Respect^fully  your  obedient  servants, 
Hodges  &  Barrett,  Att*ys  for  W.  Aspinwall.  P.  S. — Will  you  please 
accept  notice  that  Mr.  A.  will  expect  a  return  of  the  moneys  paid 
by  him." 

Aspinwall,  in  support  of  a  ground  of  defense  set  up  in  his  answer 
to  the  effect  that  Curtis  employed  by-bidders  and  caused  fictitious  bids  to 
be  made  at  the  sale,  and  particularly  at  the  sale  of  the  lots  struck  off  to 
him,  of  which  he  had  no  knowledge  at  the  time,  and  by  which  he  was 
deceived  and  induced  to  bid,  offered  evidence  tending  to  show  such 
by-bidding,  or  fictitious  bids,  upon  other  of  the  lots  embraced  in  the  sale 
than  those  bid  off  by  him.  There  was  no  evidence  offered  of  by 
bidding  on  the  lots  struck  off  to  him,  and  the  judge  excluded  the  evi- 
dence offered  as  incompetent. 

The  counsel  for  Aspinwall  requested  the  court  to  rule  : 
"  That  upon  the  foregoing  facts  and  evidence,  the  plaintiff  in  the  first 
action  had  no  legal  ground  of  action  against  him,  and  that,  as  plaintiff  in 
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the  second  action,  he  was  entitled  to  recover  back  the  money  paid  down 
by  him  at  the  sale. 

'^  That  the  agreement  was  by  its  terms  or  by  the  construction  the  law 
pats  upon  its  terms,  for  an  unincumbered  title.  That  it  required  Curtis 
to  exhibit  on  record,  or  to  have  such  title,  with  the  exception  of 
the  mortgage,  disclosed,  at  all  times  during,  or  at  least  at  some  time 
within,  the  period  allowed  by  the  agreement  for  the  examination  of  the 
title. 

*^That  the  existence  of  the  attachment,  undisclosed  by  Cartis,  entitled 
Aspinwall  to  treat  the  sale  as  invalid  and  not  binding  on  him. 

^*That  the  case  presented  was  not  one  of  mutual  agreement,  to 
be  performed  simultaneously,  but  one  where  Curtis's  agreement  in 
respect  to  title  was  to  be  made  good  before  Aspinwall  was  required 
to  take  any  step  toward  performance. 

''That  the  letter  of  June  16,  1871,  was  immaterial,  being  only  notice 
that  Aspinwall  declined  to  do  what  he  was  not  bound  to  do." 

The  presiding  judge  declined  to  rule  as  above  requested,  but  for 
purposes  of  the  trial  ruled  adversely  to  the  defendant  in  the  first  action, 
and  to  the  plaintiff  in  the  second,  upon  all  the  points  embraced  in 
the  requests. 

The  presiding  judge,  among  other  instructions  not  objected  to^ 
instructed  the  jury  that  if  they  were  satisfied  that  during  the  ten  days 
allowed  by  the  terms  and  conditions  of  sale  to  examine  the  title,  Curtis, 
having  the  present  ability  to  do  so,  was  ready  and  willing  to  comply  with 
all  his  obligations  under  the  agreement,  and  to  discharge  all  incum- 
brances,  and  but  for  the  letter  of  June  16,  1871,  the  defendant  might 
have  had  a  clear  title  upon  demand,  then  Curtis  was  entitled  to  recover 
in  both  actions. 

The  judge  also  instructed  the  jury  that  the  $125  paid  down  at 
the  sale  was  to  be  regarded  (in  case  they  found  for  Curtis)  as  a  forfeit, 
and  not  as  such  a  credit  as  would  reduce  his  damages  in  the  first  action. 

The  jury  found  a  verdict  for  Curtis  in  both  actions. 

Aspinwall  filed  a  motion  for  a  new  trial,  alleging  among  other  grounds 
that  the  verdict  was  against  evidence,  and  that  even  under  the  instruc- 
tions of  the  court  it  was  clear  as  matter  of  law,  that,  in  view  of 
the  admitted  ignorance  of  the  plaintiff  of  the  existence  of  the  attach- 
ment, he  could  not  have  been  ready  and  willing  to  discharge  it.  But 
the  court,  for  the  purpose  of  presenting  all  the  questions  of  law  to  the 
Supreme  Judicial  Court,  held  otherwise,  and  overruled  the  motion,  and 
Aspinwall  alleged  exceptions. 
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J,  Nickerson,  for  Curtis. 

Morton,  J.  There  is  some  diversity  in  the  decisionb,  %s  to  the 
circumstances  under  which  by-bidding  will  invalidate  a  sale  at  auction. 
But  it  is  clear,  both  upon  principle  and  the  weight  of  the  authorities,  that 
when  the  sale  is  advertised  or  stated  to  be  without  reserve,  the  secret 
employment  by  the  seller  of  puffers  or  by-bidders  renders  the  sale 
voidable  by  the  buyer.  Phippen  v.  Sttckney,  3  Mete.  384,  and  cases 
cited ;  Towle  v.  Leavitt,  3  Foster,  360  ;  Veazie  v.  Williams^  8  How.  134  ; 
Thomett  v.  Haines,  15  M.  «fe  W.  367. 

The  offer  of  property  at  auction  without  reserve  is  an  implied 
guaranty  that  it  is  to  be  sold  to  the  highest  bidder,  and  each  bidder  has 
the  right  to  assume  that  all  previous  bids  are  ^nuine.  The  seller 
in  substance  so  assures  him,  and  the  secret  employment  by  the  seller  of 
an  agent  to  make  fictitious  bids  is  equivalent  to  a  false  representation  by 
him,  as  to  a  matter  in  which  he  is  bound  to  speak  the  truth,  and 
act  in  good  faith.  The  real  bidder  is  deceived,  and  the  price  is 
enhanced,  by  artifice  and  false  pretenses.  In  the  case  at  bar  the  sellw 
stated  in  his  advertisement  that  ^'  the  sale  will  be  positive."  This 
is  equivalent  to  stating  that  it  would  be  without  reserve,  and  we  think 
that  the  evidence  offered  by  the  buyer  of  by-bidding  at  the  auction  sale 
should  have  been  admitted.  Though  his  offer  was  to  show  by-bidding 
upon  the  other  lots  embraced  in  the  sale,  and  not  upon  the  lots  bid  off  by 
him,  the  principle  is  the  same.  The  sale  was  of  a  large  piece  of  land  cut 
up  into  small  lots.  The  sales  of  all  the  lots  were  on  the  same  day,  and 
were  parts  of  the  same  transaction.  Any  artifice  or  fraud  used  to 
deceive  the  bidders,  and  to  enhance  the  price  of  the  lots  first  sold,  would 
tend  to  fix  the  apparent  value  of  all  the  lots,  and  to  mislead  the 
judgment  of  the  real  bidders  upon  the  lots  afterward  sold.  As  the 
purchase  by  the  buyer  in  this  case  was  of  the  last  lots  sold,  it  was  com- 
petent for  him  to  show  that  the  seller  secretly  procured  fictitious  bids  to 
be  made  upon  the  lots  previously  sold,  and  that  he  was  deceived 
and  misled  thereby.  There  must,  therefore,  be  a  new  trial  in  both  the 
suits.  If  the  buyer  succeeds  in  proving  his  allegation  of  the  seller's 
fraud  by  employing  by-bidders,  the  seller  cannot  maintain  Ids  action 
against  him,  and  he  is  entitled  to  recover  back  the  deposit  paid  to 
the  auctioneer.     HiomeU  v.  Haines^  4ihi  supra. 

Another  question  is  presented  by  this  bill  of  exceptions  which  it 
18  proper  to  consider,  as  it  will  arise  upon  another  trial. 
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It  appears  that  at  the  time  of  the  sale  there  was  an  attachment  upon 
the  land  sold,  in  a  suit  against  Curtis,  which  was  not  discharged  until 
after  Curtis's  suit  was  brought.  It  was  not  known  to  Curtis  until  after 
the  ten  days  named  in  the  conditions  of  sale  had  elapsed.  It  does  not 
appear  whether  it  was  known  to  Aspinwall  or  not.  It  is  contended  tbit 
this  defeats  Curtis's  right  to  maintain  his  action. 

By  the  fair  construction  of  the  contract  Curtis  was  required  to  convey 
to  the  purchaser  the  land  with  an  unincumbered  title.  The  provision 
that  the  purchaser  was  to  have  ten  days  to  examine  the  title,  implies  that 
he  was  not  bound  to  take  it  unless  he  could  have  a  good  title. 
Richmond  v.  Graffs  3  Allen,  25  ;  Packard  v.  Usher,  7  Gray,  529 ;  Mead  v. 
Fox,  6  Cush.  199. 

But  the  contract  does  not  stipulate  that  the  land  was  free  from  incum- 
brance at  the  time  of  the  sale,  and  all  that  Curtis  was  required  to  do  was 
to  give  the  purchaser  a  good  title  upon  his  complying  with  the  terms  of 
the  sale  within  ten  days.  Instead  of  ofiPering  to  perform  his  contract, 
Aspinwall,  on  the  16th  of  June,  wrote  a  letter  to  the  auctioneer  declining 
to  perform  it,  on  the  ground  that  '^  he  considers  the  whole  proceeding 
invalid."  We  think  this  was  a  waiver  of  his  right  to  object  that  there 
was  an  incumbrance  upon  the  land.  It  was  an  absolute  refusal  to  per- 
form on  other  grounds,  and  excused  Curtis  from  tendering  a  deed  or 
discharging  the  incumbrances  so  as  to  be  in  a  condition  to  convey  a  ^od 
title      Carpenter  v.  Holcomh,  105  Mass.  280. 

The  attachment  was  an  incumbrance,  which  the  examination  of  the 
title  would  disclose,  and  which  Curtis  could  have  discharged,  if  he  had 
notice  that  an  objection  was  made  on  that  account.  Aspinwall,  having 
broken  his  contract  by  an  absolute  refusal  to  perform  on  the  ground  that 
the  sale  was  void  on  account  of  by-bidding  or  for  some  other  reasons, 
cannot  now  defend  on  the  ground  of  an  incumbrance  subsequently 
discovered,  but  must  be  held  to  have  waived  any  objections  which  it  was 
in  the  power  of  Curtis  to  remedy.  Brewer  v.  Winchester,  2  Allen,  389  ; 
Howland  v.  Leach,  11  Pick.  151. 

We  are  of  opinion,  therefore,  that  the  ruling  of  the  presiding  judge 
that  Curtis  was  entitled  to  recover  if  the  jury  were  satisfied  that  he  had 
the  present  ability  and  was  ready  and  willing  to  discharge  all  incum- 
brances, and  that  but  for  the  said  letter  of  June  16,  Aspinwall  might 
have  had  a  clear  title  on  demand,  was  sufficiently  favorable  to 
Aspinwall. 

We  are  also  of  opinion  that  the  ruling  on  the  question  of  damages  was 
erroneous.  Curtis,  if  he  prevails,  is  entitled  to  recover  compensation  for 
all  the  loss  he  has  sustained  by  reason  of  the  refusal  by  the  defendant  to 
Vol.  XIX.— 43 


338  MASSACHUSETTS, 


Cartis  y.  ABpinwalL 


perform  the  contract.  The  one  hundred  and  twenty-five  dollars  paid  by 
the  defendant  as  a  deposit  should  be  considered  by  the  jnrj  in  reduction 
of  damages,  because  its  necessary  effect  is  to  reduce  the  loss  snstainec  Sy 
Curtis. 

Exceptions  mitainetL 

A  new  trial  was  had  in  the  Superior  Court,  before  Allen,  J.,  when 
Aspinwall  introduced  evidence  that  when  the  lots  bid  off  by  him  were 
offered  for  sale,  Curtis  secretly  procured  an  agent  to  bid,  as  a  by-bidder, 
against  him  ;  that  such  agent  did  bid  several  times  without  his  knowledge 
at  the  time,  in  consequence  of  which  he,  Aspinwall,  increased  his  bids 
higher  than  he  would  otherwise  have  done,  and  that  the  lots  were  struck 
off  to  him  at  the  highest  price  he  thus  bid. 

He  also  introduced  evidence  that  some  of  the  other  lots  previously 
offered  for  sale  were  struck  off  in  the  name  of  a  fictitious  person  by  the 
auctioneer,  who  procured  a  friend  to  personate  such  fictitious  person  and 
to  sign  a  fictitious  name  to  the  contract  of  sale,  for  the  benefit  of  Curtis, 
and  that  the  sale  of  these  lots  was  not  a  real  but  a  fictitious  sale,  and 
that  this  was  made  known  to  Curtis  by  the  auctioneer  immediately  after 
the  sale. 

Curtis  introduced  evidence  to  disprove  all  this  testimony  on  every 
point. 

Aspinwall  testified  that  he  witnessed  the  entire  sale  ;  that  he  had  no 
buspicion  even,  at  the  time,  that  any  of  the  bids  or  sales  were  not  genuine, 
and  on  his  cross-examination  testified,  ^^  I  should  not  have  made  a  bid 
had  I  not  supposed  it  was  a  good  speculation.  I  did  not  at  the  time 
think  of  any  thing  being  dishonest  about  it.  I  thought  it  was  a  good 
purchase  at  the  time.'' 

Curtis  asked  the  court  to  rule  ^^  that  Aspinwall  must  show  that  Curtis 
was  a  party  to  the  fraud,  if  any  is  proved,  and  that  he,  Aspinwall,  suf- 
fered by  reason  of  the  fraud  ;  that  if  Walker  acted  fraudulently  without 
the  knowledge  or  consent  of  Curtis,  Curtis  would  not  be  liable  for  his, 
Walker's,  acts ;  that  if  Aspinwall  shows  a  by-bidding  upon  any  of  the 
lots,  he  must  prove  that  his  bids  were  placed  on  them,  or  were  infiuenced 
by  them,  and  that  he  suffered  by  them." 

But  the  judge  declined  so  to  rule,  and  ruled  that  it  was  not  necessary 
to  prove  that  Curtis  knew  of  any  fraud  or  by-bidding ;  that  the  acts  of 
the  auctioneer  must  be  taken  and  considered  as  the  acts  of  Curtis,  even 
if  Curtis  was  entirely  ignorant  of  any  such  by-bidding  or  fraud  on  the 
part  of  the  auctioneer  ;  that  any  by-bidding  on  the  lots  previously  sold, 
where  the  sale  was  advertised  to  be  positive,  thoujyrh  there  was  none  on 
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the  lots  bought  bj  Aspinwall,  would  be  safficient  to  invalidate  the  sale ; 
that  if  the  jury  find  there  was  by-biddiug  on  any  of  the  lots,  either  those 
previously  offered  for  sale  or  those  bid  off  by  Aspinwall,itwas  not  neces- 
sary for  them  to  inquire  whether  the  bids  of  Aspinwall  were  influenced 
by  such  bids  or  not. 

The  jury  returned  a  verdict  for  Aspinwall  in  both  cases,  and  Curtis 
alleged  exceptions,  which  were  argued  in  November,  1875,  by  the  same 
counsel. 

Morton,  J.  The  verdict  of  the  jury  establishes  the  fact  that  at  the 
auction  sale  there  was  secret  by-bidding  procured  either  by  Curtb  or 
l»y  the  auctioneer  employed  by  him.  An  auctioneer  is  the  agent  of  the 
person  who  employs  him  to  sell.  From  the  nature  of  his  business  he  is 
the  agent  of  the  buyer  for  the  single  purpose  of  binding  him  by  a  memo* 
raiidum  in  writing  to  satisfy  the  statute  of  frauds,  but  in  all  other  respects 
he  is  the  agent  of  the  seller.  If  while  acting  in  the  business  of  his  prin- 
cipal he  commits  a  fraud,  of  which  the  principal  has  tlie  benefit,  the 
latter  is  responsible  for  it.  He  cannot  insist  upon  the  benefit  of  a  sale 
and  repudiate  the  fraudulent  acts  of  his  agent  which  were  a  part  of  it. 
^ogg  v.  Griffiny  2  Allen,  1 ;  Veazie  v.  Williams^  8  How.  134.  It  follows 
that  the  ruling  of  the  court,  that  it  was  not  necessary  to  prove  that  Cur- 
tis knew  of  any  by-bidding,  but  that  the  acts  of  the  auctioneer  must  be 
regarded  as  the  acts  of  Curtis,  was  correct. 

At  the  last  trial  there  was  evidence  tending  to  show  by-bidding,  both 
upon  the  lots  bid  off  by  Aspinwall,  and  upon  lots  previously  sold ;  and 
Curtis  asked  the  court  to  rule  "  that  if  Aspinwall  shows  a  by-bidding 
upon  any  of  the  lots,  he  must  prove  that  his  bids  were  based  on  them,  or 
were  influenced  by  them,  and  that  he,  Aspinwall,  suffered  by  them." 
The  court  refused  this  ruling,  and  instructed  the  jury  that  if  they  found 
**  there  was  by-bidding  on  any  of  the  lots,  either  those  previously  offered 
for  sale,  or  those  bid  off  by  Aspinwall,  it  was  not  necessary  for  them  to 
inquire  whether  the  bids  of  Aspinwall  were  influenced  by  such  bids  or 
not." 

This  presents  a  question  which  was  not  raised  at  the  former  hearing  of 
this  case..  The  only  point  then  adjudicated  upon  this  part  of  the  case 
was  that  evidence,  offered  by  Aspinwall,  that  Curtis  employed  puffers  or 
by-bidders  in  the  sale  of  the  lots  previously  offered  for  sale  was  admis- 
sible. The  conclusion  of  the  court  upon  this  question  is  state  Itu  be, 
tliat  *'  it  was  competent  for  him  to  show  that  the  seller  secretly  procured 
fictitious  bids  to  be  made  upon  the  lots  previously  sold,  and  that  he  was 
deceived  and  misled  thereby." 
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The  ground  upon  which  bj-bidding  at  an  auction  is  held  to  avoid  the 
sale,  is  that  it  is  a  fraud  upon  the  purchaser.  Strictly  speaking,  in  all 
cases  where  fraud  is  alleged  as  a  cause  of  action,  or  as  a  defense,  as  for 
instance  in  an  action  of  deceit,  the  burden  of  proof  is  upon  the  party 
alleging  it,  to  prove  the  fault  and  that  he  was  influenced  or  damaged  by 
it.  But  if  the  fraud  proved  is  practiced  for  the  purpose  of  misleading, 
end  such  is  its  natural  effect,  the  presumption  is  that  it  does  mislead, 
and  the  party  may  rest  upon  this  presumption  as  sustaining  such  burden 
of  proof,  in  the  absence  of  evidence  to  rebut  it.  Holbrook  v.  Burt^  22 
Pick.  546;  GoUins  v.  Denisan,  12  Mete.  549;  Watson  v.  Earl  Charle- 
mont,  12  Q.  B.  856. 

In  cases  where  secret  by-bidding  is  practiced  at  an  auction,  the  pre- 
sumption that  real  bidders  upon  the  same  property  are  influenced  and 
misled  by  it  is  very  strong,  if  not  conclusive.  The  purchaser's  bid  is 
based  upon  the  assumption  that  the  preceding  bids  are  real  and  would 
not  have  been  made  if  no  flctitious  bids  had  preceded  it.  The  fraud  of 
the  seller  is  directly  and  inseparably  connected  with  the  contract  of  the 
purchaser,  being,  in  its  nature,  an  inducement  to  that  contract.  Ordina* 
rily  such  by-bidding  not  only  naturally  but  necessarily  influences  and  mis- 
leads the  real  bidder. 

And  where,  as  in  the  case  at  bar,  a  large  tract  of  land  is  cut  up  into 
lots,  and  sales  of  the  lots  are  made  at  the  same  time,  as  parts  of  the  same 
transactions,  we  think  the  same  rule  applies.  The  designed  and  natural 
effect  of  by-bidding  upon  the  lots  first  sold  is  to  mislead  the  judgment  of 
the  buyers  as  to  the  value  of  the  whole  tract,  and  to  induce  them  to  bid 
more  than  they  would  upon  a  fair  sale.  There  is  a  presumption  that 
the  last  bidders  are  influenced  and  injured  by  the  previous  fictitious  bids, 
-and  they  may  avoid  the  sale  without  further  proof  that  they  are  in- 
flueuced  and  injured,  if  there  is  no  evidence  tending  to  control  or  rebut 
such  presumption. 

But  this  presumption  may  be  rebutted.  If  the  by-bidding  had  no 
effect  or  influence  upon  the  purchaser's  bid,  the  latter  cannot  avoid  his 
•contract.  As  in  other  cases  where  deceit  or  fraud  is  used  in  a  sale,  the 
purchaser  cannot  avoid  it  if  he  was  not  induced  or  influenced  by  the 
fraud  to  enter  into  the  contract. 

The  ruling  of  the  learned  judge  who  presided  at  the  trial  went  further 
than  this.  He  instructed  the  jury  that  any  by-bidding  on  any  of  the  lots 
avoided  the  sale,  and  that  they  were  not  to  inquire  whether  the  bids  of 
Aspinwall  were  influenced  by  such  by-bids  or  not  This  required  them 
to  flnd  a  verdict  for  Aspinwall,  if  there  was  any  by-bidding,  even  if  the 
evidence  satisfied  them  that  his  bid  was  in  no  way  induced  or  influenced 
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hj  the  fraud.  In  this  respect  the  instruction  was  erroneous.  As  the 
evidence  is  not  reported  we  cannot  see  that  this  error  was  immaterial^ 
and  ai«  therefore  of  opinion  that  there  must  be  a  new  trial. 

.deception  $uttain$d» 


Case  of  Supebyibors  op  Election, 

(lUKasB.  247.) 
Constitutional  law  ^^  appointment  of  superviaort  0/ election. 

A  statute  directing  the  jnstioee  of  this  court  to  appoint  Bupervleon  of  election  is  onoon* 
BtltatioDal  and  Told,  becaase  that  duty  is  not  a  judicial  function. 

PETITION  under  Stat.  1873,  eh.  376,  §  1,  for  the  appointment  of  super* 
visors  of  election.  The  petition  was  signed  by  five  legal  voters  ol 
Wiird  3  in  the  city  of  Boston,  and  was  in  the  following  words  : 

^  To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court,  holden 
at  Boston,  within  and  for  the  county  of  Suffolk. 

"  Respectfully  represent  the  undersigned,  being  five  legal  voters  of 
Ward  lliree  in  said  city  of  Boston,  that  they  desire  to  have  the  election 
of  State  and  county  officers,  to  be  held  in  said  ward  on  the  fourth  day  of 
November  next,  guarded  and  scrutinized  as  provided  in  the  376th  chap- 
ter of  the  acts  of  1873,  and  they  respectfully  petition  that  supervisors  of 
election  may  be  appointed  and  commissioned  in  said  ward,  as  provided  in 
said  act.     And  your  petitioners  will  ever  pray." 

This  petition  was  presented  on  October  24,  1873,  to  the  chief  justice, 
by  whose  order  notice  was  published  in  the  Boston  Daily  Advertiser  and 
Boston  Posty  to  all  persons  interested  in  the  matter  thereof,  or  in  a  like 
petition  in  relation  to  any  other  ward,  to  appear  before  the  Justices  of 
the  Supreme  Judicial  Court,  at  the  court-house  in  Boston,  on  October  27^ 
at  two  o'clock  in  the  afternoon,  that  they  might  then  and  there  show 
cause,  if  any  they  had,  why  the  prayer  of  the  petition  should  or  should 
not  be  granted. 

At  the  time  appointed,  the  matter  was  argued  hy  Ln,  M.  Okild,  for  the 
petitioners,  and  by  P.  A,  CoUins,  contra,  before  Gbat,  C.  J.,  Wells, 
Ames,  Morton  and  Endicott,  JJ.,  and  after  a  consultation  of  all  the 
Judges,  their  opinion  was  delivered  on  the  same  day  by 
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Grat,  C.  J.  This  application  is  made  under  the  Stat,  of  1873,  ch.  376. 
f  1,  which  provides  as  follows:  ^  Whenever,  prior  to  an  election,  Bwe 
legal  voters  of  auj  ward  of  a  city  shall  make  known  in  writing  to  a  jus- 
lice  of  the  Supreme  Judicixd  Court,  in  term  time  or  vacation,  th^r  de- 
sire to  have  such  election  guarded  and  scrutinized,  it  shall  be  the  duty 
of  sucfli  justice,  ufion  such  notice  as  he  shall  deem  meet,  or  without  no- 
tice, firior  to  such  election,  to  appoint  and  commission  two  legal  voters  of 
sucii  wan],  who  shall  be  of  different  political  parties,  and  shall  be  known 
anri  (leiiignated  as  supervisors  of  election.  Before  entering  upon  the 
duiu's  of  their  office,  the  said  supervbors  shall  be  duly  sworn  to  the  faith- 
ful and  impartial  discharge  of  the  same." 

A.4  the  application  appeared  to  involve  a  grave  question  of  constito- 
tional  law,  and  a  similar  application  might  according  to  the  terms  of  the 
statute  be  presented  to  a  justice  of  this  court  at  any  time,  the  matter  has 
been  argued  before  five  of  the  judges,  and  our  brethren  who  could  not 
attend  at  the  argument  have  taken  part  in  the  consultation. 

The  intention  of  the  Legislature  is  clearly  expressed  that  supervisors 
of  election  should  be  appointed  by  the  justices  of  this  court.  The  ques- 
tion is  whether  the  statute  is  constitutional. 

The  Constitution,  being  the  fundamental  law  of  the  Commonwealth, 
efttablished  by  the  people,  binds  and  controls  all  their  servants,  legisla- 
tive, executive  and  judicial.  Every  person  chosen  or  appointed  to  any 
office  is  expressly  required,  before  entering  upon  the  discharge  of  its 
duties,  to  take  an  oath  to  support  the  Constitution.  And  by  the 
eighteenth  article  of  the  Declaration  of  Rights  a  frequent  recurrence  to 
the  fundamental  principles  of  the  Constitution  is  declared  to  be  abso- 
lutely necessary  to  preserve  the  advantages  of  liberty  and  to  maintain  a 
free  government. 

The  Legislature  is  vested  by  the  Constitution  with  full  power  and 
authority  from  time  to  time  to  make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  statutes  and  ordinances,  directions 
and  instructions,  ^^  so  as  the  same  be  not  repugnant  or  contrary  to  this 
Constitution/'  as  they  shall  judge  to  be  for  the  good  and  welfare  of  this 
Commonwealth,  and  for  the  governing  and  ordering  thereof,  and  of  the 
subjects  of  the  same.  Every  reasonable  inference  is  to  be  drawn  in  favor 
of  the  validity  of  the  acts  of  each  branch  of  the  government.  But 
whenever  application  is  made  to  the  judiciary  to  carry  into  effect  any 
statute  in  a  particular  case,  and  the  statute  in  question  appears  to  be 
clearly  repugnant  to  the  Constitution,  it  is  the  duty  of  the  judges  to 
obe}^  the  Constitution  and  disregard  the  statute. 

The  people  of  Massachusetts,  warned  by  experience  of  the  inconven* 
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tences  and  dangers  arising  from  tbe  vesting  of  incompatible  powers  in  the 
same  persons  under  the.  royal  government  while  this  State  was  an  English 
province,  have  made  most  careful  provision  for  separating  the  three  great 
defianments  of  government,  and  for  removing  the  judiciary,  and  especial- 
ly this  court,  from  political  influences  of  every  kind,  as  far  as  possible. 

The  final  article  of  the  Declaration  of  Rights  declares  that  *^  in  the 
government  of  ibis  Commonwealth  the  legislative  department  shall  never 
exercise  the  executive  and  judicial  powers  or  either  of  them  ;  tbe  execu- 
tive shall  never  exercise  tbe  legislative  or  judicial  powers,  or  either  of 
them ;  the  judicial  shall  never  exercise  the  executive  or  legislative 
powers,  or  either  of  them  ;  to  tbe  end  it  may  be  a  government  of  laws 
and  not  of  men.''  Tbe  Constitution  further  expressly  prohibits  tbe 
judges  of  this  court  to  hold  a  seat  in  the  House  of  Representatives, 
Senate  or  Council,  or  any  other  office  or  place  under  the  authority  of 
this  Commonwealth,  except  that  of  justices  of  the  peace  through  the 
State ;  and  requires  all  commissions  to  be  signed  by  the  governor,  and 
attested  by  the  secretary  or  bis  deputy,  and  to  have  the  great  seal  of  tbe 
Commonwealth  affixed  thereto. 

Tbe  justices  of  this  court,  as  incidental  to  tbe  large  and  varied  judicial 
powers  and  jurisdiction  conferred  upon  them  by  the  Constitution  and 
law^i,  embracing  cases  criminal  and  civil,  in  common  law,  equity,  probate 
and  divorce,  may  be  and  have  been  by  many  statutes  authorized  to  ap- 
point subordinate  officers  of  various  kinds  to  assist  in  the  performance  of 
their  judicial  duties,  such  as  auditors,  special  masters  in  chancery,  com- 
missioners  to  take  depositions  in  other  States  in  cases  pending  here, 
commissioners  to  take  bail,  commissioners  for  the  partition  of  lands, 
division  of  flats,  or  the  setting  off  of  dower,  commissioners  of  sewers,  or 
for  the  improvement  of  meadows  and  low  lands,  and  commissioners  to 
adjust  the  rights  of  transportation  and  modes  of  connection  between  con- 
necting lines  of  railroad,  or  to  assess  the  expenses,  as  between  different 
counties,  towns  and  other  corporations,  of  maintaining  roads  or  bridges. 
Parts  of  the  duties  performed  by  some  of  these  officers  in  carrying  out 
their  functions  are  executive  iu  their  nature,  and  of  a  class  which  might 
be  imposed  by  law  upon  strictly  executive  officers.  But  all  the  officers 
above  enumerated,  when  appointed  by  the  court,  are  by  express  require- 
ment or  necessary  implication  obliged  to  return  a  report  of  their  doings 
to  the  court  for  its  judicial  action. 

The  judges  may  also  be  authorized  by  law,  except  so  far  as  otherwise 
expressly  provided  by  the  Constitution,  to  appoint  clerks  of  courts.  But 
tbe  duties  of  such  clerks  are  iu  no  sense  executive ;  they  are  merely 
ministerial,  and  incident  to  tbe  administration  of  justice.  On  like  groundsi 
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the  courts  are  authorized,  is  the  abeenoe  of  the  official  prosecator,  to 
appoint  a  aoitable  person  to  perform  his  duties ;  and  to  i4>point  all  offi- 
cers necessary  to  the  transaction  of  their  business. 

The  courts  maj  also  try  the  title  to  many  offices  by  iiMnuJamtcs,  qua 
warranto^  or  other  proper  process.  But  the  title  to  an  office  is  a  right 
that  has  always  been  held  to  be  a  proper  subject  of  judicial  decision, 
except  when  the  Constitution  has  committed  it  to  other  hands.  Anal- 
ogous to  this  is  the  power  conferred  on  this  court  by  statute  to  remove 
certiun  officers,  and  thus  to  declare  a  forfeiture  of  their  rights  and  a 
determination  of  their  offices. 

The  power  of  naturalization  may  perhaps  be  considered  as  one  of  the 
powers  that  may  be  intrusted  by  the  legislature  in  its  discretion  to  one 
or  another  department  of  the  government.  Before  the  adoption  of  the 
federal  Constitution,  it  was  habitually  exerdsed  by  the  Greneral  Court  of 
Massachusetts.  Since  the  adoption  of  that  Constitution^  it  has  been 
Tested  by  the  Congress  of  the  United  States,  with  the  assent  of  the  State 
legislatures,  in  the  judicial  tribunals  of  the  States,  as  well  as  in  those  of 
the  nation.  As  it  requires  a  final  determination  of  all  matters  of  law 
and  fact  involved  in  the  admission  of  the  applicant  to  citizenship,  it  may 
appropriately  be  made  a  subject  of  judicial  investigation  and  decision. 

The  Stot  of  1873,  ch.  876,  §§  2,  3,  declares  that  it  shall  be  the  ducy  of 
the  supervisors  of  election  to  attend  the  ward  meetings  ;  to  challenge  the 
vote  of  any  person  whose  qualifications  they  doubt ;  to  remain  where  the 
ballot-boxes  are  kept,  from  the  opening  of  the  polls  until  all  the  votes 
are  cast,  counted,  canvassed  and  sealed  up,  and  the  certificates  and  returns 
made  out ;  to  inspect  and  scrutinize  the  manner  of  voting  and  the  method 
of  keeping  and  marking  the  check  list;  to  count  and  canvass  every  ballot 
cast,  and,  in  the  event  of  a  disagreement  between  their  count  and  canvass 
and  those  of  the  ward  officers,  to  make  a  return  of  their  count  and  can- 
vass to  the  mayor  and  aldermen. 

These  supervisors,  although  intrusted  with  a  certain  discretion  in  the 
performance  of  their  duties,  are  strictly  executive  officers.  They  make 
no  report  or  return  to  the  court  or  to  any  judge  thereof.  Their  duties 
relate  to  no  judicial  suit  or  proceeding,  but  solely  to  the  exercise  by  the 
citizens  of  political  rights  and  privileges. 

We  are  unanimously  of  opinion  that  the  power  of  appointing  such 
officers  cannot  be  conferred  upon  the  justices  of  this  court  without  violat- 
ing the  Constitution  of  the  Commonwealth.  We  cannot  exercise  this 
power  as  judges,  because  it  is  not  a  judicial  function ;  nor  as  commis- 
sioners, because  the  Constitution  does  not  allow  us  to  hold  any  such 
office.  « 
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The  statute  in  question  can  find  no  support  in  the  act  of  Congress  of 
1871,  ch.  99,  conferring  power  to  appoint  similar  officers  upon  the  judges 
of  the  Circuit  Court  of  the  United  States,  or  in  the  action  of  those  judges 
pursuant  thereto ;  because  the  Constituuon  of  the  United  States  does 
not  so  explicitly  restrain  the  judges  from  exercising  executive  or  polit- 
ical functions  as  does  the  Constitution  of  this  Commonwealth;  and 
because  the  circuit  judges  acted  individually  and  without  opportunity  of 
conference,  and,  so  far  as  we  are  informed,  without  any  question  of  con^ 
•titutional  power  being  raised  or  argued.  PeUtUm 


COHICONWEALTH  Y.  CaRB. 

(114  Mass.  280.) 

Indictpient  —  misnomer. 

When  misnomer  Is  pleaded  In  abatement  to  an  indictment  for  a  misdemeanor,  and  the 
fact,  npon  issae  joined,  is  found  against  the  defendant,  he  is  not,  as  of  tight,  entitled 
to  plead  over. 

THE  defendant,  having  been  indicted  in  the  Superior  Court  for  a  mis- 
demeanor, pleaded  in  abatement  that  his  name  was  Bartholomew 
Carr,  and  that  he  was  not,  and  never  had  been  known  by  the  Christian 
name  of  Bartley.  The  Commonwealth  replied  that  he  was  known  as 
well  by  the  name  of  Bartley  as  by  the  name  of  Bartholomew.  Issue 
was  joined,  and  the  jury  found  that  he  was  known  as  well  by  the  name 
of  Bartley  Carr  as  by  the  name  of  Bartholomew  Carr. 

The  defendant  then  moved  for  leave  to  plead  not  guilty.     The  court 
refused  the  motion,  and  the  defendant  alleged  exceptions. 

I.  S.  Mbrsey  for  defendant. 

(7.  a,  Trcdfii  Attorney- General  J  for  Commonwealth. 

■ 

Gray,  C.  J.  All  the  authorities  agree  that  if  one  accused  of  misde- 
meanor pleads  misnomer  in  abatement,  and  an  issue  of  fact  is  joined 
thereon,  and  found  against  him  by  the  jury,  he  cannot,  as  matter  of  right, 
plead  over.  2  Hale's  P.  C.  255,  256  ;  KinUm  v.  Bbptan,  Owen,  59  ;  S. 
C.  nam.  Kirtan  v.  WiUianu,  Cro.  Eliz.  495  ;  77ie  King  v.  Gihganj  8  East, 
107  ;  BargeT,  Commonwealth,  3  Penn.  262,  264 ;  Guess  v.  State,  1  Eng 
Vol.  XIX.— 44 
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(Ark.)  147  ;  If  hb  plea  in  abatement  is  demurred  to,  and  overruled  in 
matter  of  law,  it  is  otherwise.  Commonwealth  v.  GoUiing^  14  Gray,  49. 
The  rale  in  cases  of  misdemeanors  is  the  same  as  in  civil  actions.  Foung 
V.  OiHei,  113  Mass.  34.  Exceptions  overruled. 


Commonwealth  v.  Nichols. 

(114  MaM.  28S.) 

WitneU'-right  ofaccuBed  when  witness  in  his  own  behalf,  AdnUery-^-evidence  of  other  nets. 

When  a  penon  chtaged  with  tlie  oommission  of  a  crime  become*  a  witnem,  under  « 
statute  providing  that  he  muy  **  at  his  own  request,  but  not  otherwi»te,  be  deemed  a 
competent  witnees/'  and  testifles  that  he  did  not  commit  it,  he  waives  hia  con8tituti<  mat 
privilege  an  to  criminating  himself,  and  may  be  croi»-examiued  as  to  every  thin;;  rel- 
evant to  the  issue.    (See  note,  p.  348  ) 

Upon  the  trial  of  an  indictment  for  adultery,  evidence  of  other  acts  of  adultery  commit- 
ted by  the  same  parties,  near  the  time  charged,  though  in  another  country,  is  adiiiU- 
Bible  to  BUpix>rt  the  indictment 

INDICTMENT  alleging  that  the  .defendant,  June  25,  1872,  at 
Brighton,  in  the  county  of  Middlesex,  committed  adultery  with  one 
Antoinette  M.  Morris. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  the  defendant 
testified  in  his  own  behalf  that  he  never  had  criminal  intercourse  with 
Antoinette  M.  Morris  in  Middlesex  county.  On  cross-examination  he 
was  asked  this  question,  ^*  Did  you  within  a  few  weeks  either  way  have 
criminal  intercourse  with  Miss  Morris  anywhere?"  He  declined  to 
answer  the  question  on  the  ground  that  it  would  tend  to  criminate  him, 
but  the  court  ruled  that  he  must  answer.  He  then  declined  to  answer 
on  the  further  ground  that  proceedings  against  him  for  adultery  with  the 
same  person  had  been  commenced  in  another  county,  and  that,  on  that 
account,  he  was  not  bound  to  furnish  evidence  against  himself ;  but  the 
court  ruled  he  must  answer,  and  he  answered,  *^  1  did." 

The  defendant  requested  the  court  to  rule  that  the  evidence  of 
Antoinette  M.  Morris  must  be  considered  as  that  of  an  accomplice,  and 
must  be  corroborated  in  some  material  particular  which  directly  showed 
that  the  defendant  committed  the  crime  alleged.  The  court  ruled  that 
she  was  to  be  regarded  as  an  accomplice,  but  that  if  the  jury  believed 
the  defendant's  answer  that  he  had  had  criminal  intercourse  with  her 
at  about  the  time  alleged  in  the  indictment,  although  not  in  Middlesex 
oonnty,  that  was  a  sufficient  corroboration  of  her  testimony  in  a  material 
fact 
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The  jury  returned  a  verdict  of  gailtj,  and  the  defendant  alleged 
exceptions. 

G.  A.  Samerby^  for  defendant 

W.  G,  Oohwmy  AssistarU  Attorney- General  ((7.  R,  Trains  Attorney^ 
Gfeneraly  with  him),  for  Commonwealth. 

Gr4T,  C.  J.  By  the  common  law,  a  witness  cannot  he  ohliged  to 
oriminate  himself,  and  may  therefore  refuse  to  testify  to  any  facts  which 
will  tend  to  prove  him  guilty  of  a  crime.  But  his  refusal  must  be  made 
at  the  beginning  of  his  examination  upon  the  issue  whether  a  crime  has 
been  committed  by  him.  If  he  answers  any  questions  upon  that  subject, 
he  cannot  afterward  interpose  his  privilege,  but  is  liable  to  be  fully 
examined  and  cross-examined  upon  the  matter.  Foster  y.  Pierce,  11 
Gush.  437  ;   Commonwealth  v.  Price,  18  Gray,  472. 

A  party  to  the  cause,  who  voluntarily  offers  himself  as  a  witness,  is 
entitled  to  no  more,  and  in  some  respects  to  less,  protection  than  a  third 
person  who  testifies  in  obedience  to  a  summons.  A  party  taking  the 
stand  as  a  witness  in  his  own  behalf  may  be  cross-examined  in  relation 
to  a  communication  between  himself  and  his  counsel,  as  to  which  the 
latter  would  not  be  allowed  to  testify.  Wbburn  v.  Henshaw,  101  Ma8& 
193 ;  S.  C,  3  Am.  Rep.  333.  And  a  refusal  to  answer  a  question,  on 
the  ground  that  it  might  criminate  him,  is  competent  evidence  against 
him,  when  it  would  not  be  against  an  ordinary  witness.  Andrews  v. 
Frye,  104  Mass.  234.  In  Norfolk  v.  Gayhrd,  28  Conn.  309,  the  defend- 
ant in  a  bastardy  process  having  testified  that  he  had  had  no  criminal 
intercourse  with  the  complainant  for  a  period  of  several  months,  includ- 
ing the  time  when  she  had  testified  that  the  child  was  begotten,  was  held 
to  be  liable  to  be  cross-examined  as  to  such  intercourse,  although  he 
claimed  to  be  exempt  from  answering,  on  the  ground  that  it  took  place 
at  an  earlier  period,  and,  upon  being  compelled  by  the  court  to  answer 
the  questions,  so  testified. 

The  twelfth  article  of  the  Declaration  of  Rights,  prefixed  to  the  Consti- 
tution of  the  Commonwealth,  declares  that  no  subject  shall  be  compelled 
to  answer  or  furnish  evidence  against  himself.  The  recent  statutes 
allowing  a  person  accused  of  crime  to  testify  upon  his  trial  (which  he 
could  not  do  at  common  law)  provides,  in  order  to  secure  this  constitu- 
tional privilege,  that  he  ^^  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness,"  and  that  his  neglect  or  refusal  to  testif} 
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shall  not  create  any  presumption  against  him.  Stats.  1866,  ch.  260 ;  18V  0, 
ch.  393,  §  1,  d.  3.  The  object  of  these  statutes  is  not  to  protect  or  assist 
CI  iminals,  but  lo  promote  the  discovery  of  truth,  so  far  as  can  be  done 
without  infringing  the  constitutional  rights  of  the  subject.  If  the  accused 
chooses  not  to  be  a  witness,  he  cannot  be  compelled  to  testify,  and  no 
inference  prejudicial  to  him  is  to  be  drawn  from  his  silenoe.  Obmmon- 
wtaJiih  V.  HarlcWy  110  Mass.  411.  But  if  he  puts  himself  on  the  stand 
as  a  witness  in  his  own  behalf,  and  testifies  that  he  did  not  commit  the 
crime  imputed  to  him,  he  thereby  waives  his  constitutional  privilege, 
and  renders  himself  liable  to  be  cross-examined  upon  all  facts  relevant 
and  material  to  that  issue,  and  cannot  refuse  to  testify  to  any  facts  which 
would  be  competent  evidence  in  the  case,  if  proved  by  other  witnesses. 
OommonweaUh  v.  Lannany  13  Allen,  563 ;  OommonwedUk  v.  MuUen,  97 
Mass.  545. 

Acts  of  adultery  betw^een  the  defendant  and  the  same  woman,  near  the 
time  of  the  adultery  for  which  he  was  indicted  in  this  case,  though  com- 
mitted in  another  place,  were  competent  to  be  proved  in  support  of  this 
indictment.  Thtnfery,  Thayer,  101  Mass.  111.  The  bill  of  exceptions 
does  not  show  that  any  objection  was  made  to  their  admissibility  because 
of  remoteness  in  point  of  time,  nor  that  the  testimony  of  the  defendant 
in  relation  to  them  did  not  corroborate  the  testimony  of  the  woman  upon 
a  material  point,  nor  even  what  her  testimony  was.  The  defendant  has 
therefore  no  just  ground  of  exception  to  the  course  of  proceeding  at  the 
trial.  ExceptUms  overruled, 

NoTB.—Soe  State  t.  Gber,  13  Am.  Bep.  88  ;  S.  a,  52  N.  H.  459,  and  the  note  thereto. 

The  doctrine  of  the  principal  case  was  also  held  in  Commonwealth  ▼.  Morgant  107 
Mass.  199;  McQorry  t.  People^  2  Lana.  227.  In  the  latter  case  the  court  said  :  "  He  (the 
defendant)  was  a  volunteer  witness  ander  the  proviiions  of  Chap.  678  of  the  Laws  of 
1869.  He  was  not  only  a  volunteer,  but  had  taken  the  necessary  oath  to  enable  himself 
to  testify, '  to  tell  the  tmth,  the  whole  truth  and  nothing  but  the  troth '  upon  the 
whole  issae  of  traverse  between  himself  and  the  people.  He  could  not  have  been  com- 
pelled to  give  evidence  at  all ;  but  when  he  made  himself  a  witness,  under  the  privilege 
conferred  upon  him  by  this  statute,  he  waived  the  constitutional  protection  in  his  favor 
and  subjected  himself  to  the  peril  of  being  examined  as  to  any  and  every  matter  perti« 
nent  to  the  issue— any  other  constroction  would  render  this  statute  the  most  effectual 
shield  to  crime  and  criminals  which  could  possibly  be  devised." 

When  upon  the  trial  of  an  indictment  a  prisoner  offers  himself  as  a  witness  and 
testifies  in  his  own  behalf  under  the  statute,  he  becomes  subject  to  the  same  rules 
and  is  called  upon  to  submit  to  the  same  tests  that  are  legally  applied  to  other  witnesses. 
Bnxndonr,  People,  42  N.T.  265;  Fralich  v.  People,  65  Barb.  48;  Commonwealth  v.  Bonner, 
97  Mass.  587. 

In  Stover  v.  People,  56  N.  T.  315  it  was  held  that  while  under  the  New  Tork  statute 
the  neglect  or  refusal  of  the  defendant,  upon  the  trial  of  an  Indictment,  to  testify  wiH 
act  create  any  presumption  against  him  ;  yet  if  he  does  become  a  witness  he  is  mads 
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competent  for  all  porposee  in  the  cue  and  if  by  his  own  testimony  he  can,  if  innocent, 
explain  and  rebut  a  fact  tending  to  show  his  guilt  and  he  foils  so  to  do,  the  same  pre- 
sumption  arises  from  his  failure  as  would  arise  from  a  failure  to  give  the  explanation  by 
another  witness  if  in  his  power  to  give  it. 

Whether,  where  the  statute  does  not  prohibit  any  adverse  inference  from  the  fact 
that  the  prisoner  does  not  take  the  stand,  the  failure  raises  a  presumption  against  him,  is 
not  entirely  settled.  In  State  v.  Laxorence,  57  Me.  574,  it  was  held  that  when  the  de« 
fendant,  in  a  criminal  case,  does  not  testify  as  a  witness  in  his  own  behalf,  it  is  not 
improper  for  the  presiding  judge,  in  his  cliarge  to  the  jury,  to  call  their  attention  to  the 
fact,  and  to  instruct  them,  that  it  is  a  circumstance  proper  for  their  consideration.  On 
this  poijit  the  coart  (after  remarking  of  a  prior  instruction  that  '*  the  respondent  is  not 
in  any  legal  sense,  aggrieved  by  the  instructions  given  or  withheld  upon  this  point ") 
said  :  "  So  of  the  last  instruction  excepted  to,  if  such  it  may  be  called.  It  would  seem 
to  be  rather  a  suggestion  of  a  fact  already  existing  in  the  case,  than  a  ruling  in  a  matter 
of  law.  That  the  prisoner  did  not  go  upon  the  stand  is  a  fact  in  the  case,  and  is  made 
no  more  or  lees  so,  simply  because  the  presiding  judge  saw  fit  to  call  Uie  attention  of 
the  jury  to  it 

It  could  hardly  have  escaped  the  notice  of  the  jury  if  the  judge  had  not  alluded  to  it 
in  his  charge.  It  will  exist  in  every  case,  so  long  as  the  act  permitting  parties  to  testify 
remains  the  law,  unless  the  party  himself  chooses  to  make  it  otherwise.  It  will,  too, 
tiave  its  legitimate  effect  upon  the  minds  of  the  jurors,  more  or  less  convincing 
according  to  the  circumstances  of  each  case,  whatever  may  be  the  ruling  of  the  court 
tn  regard  to  it  Belief  is  controlled  by  principles  more  potent  in  their  action  than 
artificial  rules  of  evidence.  When  a  person  has  an  opportunity  to  testify  in  relation  to 
a  matter  of  which  he  has  knowledge,  and  in  which  he  is  deeply  interested  and  refuses 
to  do  so,  such  refusal  will  have  its  weight,  modified  only  by  the  accomi>anying  circum- 
stances. We  act  upon  such  testimony  constantly.  It  is  the  instinct  of  our  nature,  and 
will  not  be  eradicated  by  the  ruling  of  any  court  If  this  leads  to  hi  justice,  the  wrong 
isinherent  in  the  law  permitting  parties  to  testify,  and  the  remedy  is  witli  the  legis* 
lature  alone." 

The  statute  of  Kew  York,  heretofore  cited  in  this  note,  provides  tliat  the  neglect  or 
refusal  of  any  prisoner  to  testify  in  his  trial  **  shall  not  create  any  presumption  against 
him,'*  and  the  Supreme  Court  held,  in  Crandall  v.  People,  2  Lans.  309,  that  it  was  error 
for  the  court  upon  the  trial  to  permit,  against  the  prisoner's  objection,  the  counsel  for 
the  proeecution  in  addressing  the  jury,  to  comment  on  the  omission  of  the  defendant  to 
offer  his  own  testimony,  as  a  circumstance  against  him  or  a  fact  to  be  considered  in 
determining  the  case.  So  in  Ruloff*s  cane,  45  N.  T.  213,  the  Court  said  :  '*  Neither  the 
prosecuting  officer  nor  the  judge  has  the  right  to  allude  to  the  fact  that  a  person  has  not 
availed  himself  of  this  statute,  and  it  would  be  the  duty  of  the  Court,  promptly  to 
interrupt  a  prosecuting  counsel  who  should  so  far  forget  himself,  and  the  duties  of 
his  ofllce,  as  to  attempt  to  make  use  of  the  fiu!t  in  any  way  to  the  prejudice  of  a  person 
on  trial."    See  alno  People  v.  Tyler,  36  Cal.  622  ;  Calkins  v.  State,  18  Ohio  St  366. 

A  defendant  putting  himself  upon  the  witness  stand  may  be  impeached  like  an  ordi< 
nary  witness.  CommomDealth  v.  Bonner,  97  Mass.  686  ;  Brandon  v.  People,  42  N.  T. 
266.  But  the  proeecution  cannot  impeach  his  general  moral  character.  Fletcher  v. 
State,  49  Ind.  126.  So  under  a  statute  providing  that  a  prisoner  may  *'  make  a  state- 
ment to  the  court  or  jury,  and  may  be  cross-examined  upon  any  such  statement,"  it  was 
held  that  questions  could  not  be  put  relating  to  matters  outside  of  that  statement,  such 
as  whether  the  prisoner  had  lived,  or  been  in  a  number  of  places  named,  and  wbethei 
at  one  time  he  had  not  been  arrested  on  a  charge  of  murder.  Oale  v.  People,  26  Mich. 
209  ;  S.  C,  1  Green's  Crim.  Law  Hep.  211. 

As  to  the  policy  of  Statutes  allowing  witnesses  to  testify  in  their  own  behalf,  see 
Rult^fv,  People,  45  N.  T.  213.— Rep. 


350  MASSACHUSETTS, 


Commonwealth  ▼.  Stratton. 


Commonwealth  v.  Stratton. 

(114  Masa.  303.) 
Assault  and  baitery  —  administering  "  love  powder. 


f> 


One  is  guilty  of  an  assftiilt  and  battery  who  deliven  to  another  a  thing  to  be 
(e.  fi.\  figs  ooutaining  "  love  powders,*'  knowing  that  it  contains  a  foreign  sabstanoe 
and  concealing  the  fact,  if  the  other,  In  ignorance  of  the  fact,  eats  it  and  is  injnied  in 
health.    (See  note,  p.  362.) 

INDICTMENTS,  each  charging  that  the  defendant,  upon  a  certain 
young  woman,  in  the  indictment  named,  made  an  assault  and  admin- 
istered to  her  a  large  quantity  of  cantharides,  '^  the  same  being ''  *'  a 
deleterious  and  destructive  drug,''  with  intent  to  injure  her  health,  where- 
by she  became  sick  and  her  life  was  despaired  of.  Both  cases  were  tried 
together. 

It  appeared  at  the  trial  in  the  Superior  Court,  before  Drvens,  J.,  that 
the  defendant,  in  company  with  another  young  man,  called  upon  the 
young  women  in  the  indictments  named,  and  during  the  call  offered  them 
some  figs,  which  they  ate,-  they  having  no  reason  to  suppose  that  the  figs 
contahied  any  foreign  substance ;  that  a  few  hours  after,  both  young 
women  were  taken  sick  and  suffered  pain  for  some  hours  ;  that  the  defend- 
ant and  his  companion  had  put  into  the  figs  something  they  had  procured 
by  the  name  of  "  love  powders,"  which  was  represented  by  the  person  of 
f\  hom  they  got  it  to  be  perfectly  harmless. 

Thei'e  was  evidence  that  one  of  the  ingredients  of  these  powders  was 
cantharides,  and  that  this  would  tend  to  produce  sickness  like  that  which 
the  young  women  suffered. 

The  court  instructed  the  jury  that  if  it  was  shown  beyond  a  reasonable 
doubt  *'  that  the  defendant  delivered  to  the  women  a  harmless  article  of 
food,  as  figs,  to  be  eaten  by  them,  he  well  knowing  that  a  foreign  sub- 
stance or  drug  was  contained  therein,  and  concealing  the  fact,  of  which  he 
knew  the  women  to  be  ignorant,  that  such  foreign  substance  or  dinig  was 
contained  therein,  and  the  women  eating  thereof,  by  the  invitation  of  the 
defendant,  were  injured  in  health  by  the  deleterious  character  of  the 
foreis^n  substance  or  drug  therein  contained,  the  defendant  should  be  found 
guilty  of  an  assault  upon  them,  and  this,  although  he  did  not  know  the 
foreign  substance  or  drug  was  deleterious  to  health,  had  beeu  assured 
that  it  was  not,  and  intended  only  to  try  its  effect  upon  them,  it  having 
beeu  procured  by  him  under  the  name  of  a  "  love  powder,"  and  he  being 
ignorant  of  its  qualities  or  of  the  effects  to  be  expected  from  it." 

The  jury  found  the  defendant  guilty  of  a  simple  assault  in  each  case, 
antl  he  alleged  exceptions. 
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IF.  Oolbumj  for  defendant 

C  H,  JVaiti,  Attorney  General,  for  Commonwealth. 

Wells,  J*  All  the  judges  concur  that  the  evidence  introduced  at  the 
trial  would  warrant  a  conviction  of  assault  and  battery,  or  for  a  simple 
assault,  which  it  includes.  And  in  the  opinion  of  a  majority  of  the  court, 
the  instructions  given  required  the  jury  to  And  all  that  was  essential  to 
constitute  the  offense  of  assault  and  battery. 

The  jury  must  have  found  a  physical  injury  inflicted  upon  another 
{)er8on  by  a  voluntary  act  of  the  defendant,  directed  toward  her,  which 
was  without  justification,  and  unlawful.  Although  the  defendant  was 
ignorant  of  the  qualities  of  the  drug  he  administered,  and  of  the  effects 
to  be  expected  from  it,  and  had  been  assured  and  believed  that  it  was  not 
deleterious  to  health,  yet  he  knew  it  was  not  ordinary  food,  that  the  girl 
was  deceived  into  taking  it,  and  he  intended  that  she  should  be  induced 
to  take  it  without  her  conscious  consent,  by  the  deceit  which  he  practiced 
upon  her.  It  is  to  be  inferred  from  the  statement  of  the  case  that  he 
expected  it  would  produce  some  effect.  In  the  most  favorable  aspect  of 
the  facts  for  the  defendant,  he  administered  to  the  girl,  without  her  con- 
sent and  by  deceit,  a  drug  or  "  foreign  substance,**  of  the  probable  effect 
of  which  he  was  ignorant,  with  the  express  intent  and  purpose  '*  to  tr} 
the  effect  upon  **  her.  This,  in  itself,  was  unlawful,  and  he  must  be  held 
responsible  for  whatever  effect  it  produced.  Being  an  unlawful  inter- 
ference with  the  personal  rights  of  another,  calculated  to  result,  and  in 
fact  resulting,  in  physical  injury,  the  criminal  intent  is  to  be  inferred  from 
the  nature  of  the  act  and  its  actual  results.  3  Bl.  Com.  120  ;  Hex  v. 
LoTig,  4  C.  &  P.  398,  407,  note.  The  deceit,  by  means  of  which  the  girl 
was  induced  to  take  the  drug,  was  a  fraud  upon  her  will,  equivalent  to 
force  in  overpowering  it.  Commonwealth  v.  Burke^  105  Mass.  376  ; 
S.  C,  7  Am.  Rep.  581 ;  Begina  v.  Lock,  12  Cox*s  C.  C.  244  ;  Hegtna 
v.  Sinclair,  13  id.  28. 

Although  force  and  violence  are  included  in  all  definitions  of  assault, 
or  assault  and  battery,  yet,  where  there  is  physical  injury  to  another 
person,  it  is  sufficient  that  the  cause  is  set  in  motion  by  the  defendant,  or 
that  the  person  is  subjected  to  its  operation  by  means  of  any  act  or  con- 
trol which  the  defendant  exerts.  In  3  Chit.  Crim.  Law,  799,  is  a  count, 
at  common  law,  for  an  assault  with  drugs.  For  other  instances  of  assault 
and  battery  without  actual  violence  directed  against  the  person  assaulted, 
see  1  Gabbett's  Crim.  Law,  82 ;  Rose.  Crim.  Ev.  (8th  ed.),  296 ;  3  Bl 
Com.  120,  and  notes  ;  2  Greenl.  Ev.,  §  84. 
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If  one  should  hand  an  explosivo  substance  to  another,  and  induce  him 
to  take  it  by  misrepresenting  or  concealing  its  dangerous  qualities,  and 
the  other,  ignorant  of  its  character,  should  receive  it  and  cause  it  to  ex- 
plode in  his  pocket  or  hand,  and  should  be  injured  by  it,  the  offending 
party  would  be  guilty  of  a  battery,  and  that  would  necessarily  include  an 
assault ;  although  he  might  not  be  guilty  even  of  an  assault,  if  the 
substance  failed  to  explode  or  failed  to  cause  any  injury.  It 
would  be  the  same  if  it  exploded  in  his  mouth  or  stomach.  If  that 
which  causes  the  injui^  is  set  in  motion  by  the  wrongful  act  of  the  de- 
fendant, it  cannot  be  material  whether  it  acts  upon  the  person  injured 
externally  or  internally,  by  mechanical  or  chemical  force. 

In  Eegina  v.  Button^  8  C.  dc  P.  660,  one  who  put  Spanish  flies  into 
coffee  to  be  drank  by  another,  was  convicted  of  an  assault  upon  the  person 
who  took  it,  although  it  was  done  '*  only  for  a  lark."  This  decision  is 
said  to  have  been  overruled  in  England.  Regina  v.  Dilwarth,  2  Mood. 
&  Rob.  531  ;  The  Queen  v.  Walkden,  1  Cox's  C.  C.  282  ;  Xegtna  v. 
Hanson^  2  C.  dc  K.  912.  In  the  view  of  the  majority  of  the  court,  the 
last  only  of  these  three  cases  was  a  direct  adjudication,  and  that  entirely 
upon  the  authority  of  mere  dicta  in  the  other  two,  and  without  any  satis- 
factory reasoning  or  statement  of  grounds ;  and  the  earlier  decision  in 
Regina  v.  Button  is  more  consistent  with  general  principles,  and  the 
better  law. 

MxceptioM  overruled, 

NoTS.— Adminintexing  cantharides  to  a  woman  with  intent  to  excite  her  sexual  passiozi, 
In  order  to  obtain  connection  with  her,  was  held  to  be  an  administration  with  intent  to 
injure,  aggrieve  or  annoy  within  23  Vict,  c.  8,  §  2.  Beg.  v.  WilkirUy  L.  &  G.  89  ;  9  Cox's 
C.  C,  20,  31  L.  J.  M.  C.  72.  But  admbiisteriDg  cantharides  to  a  woman  without  her 
knowledge,  with  intent  to  injure  her  health,  was  held  to  be  neither  indictable  as  an  as- 
saalt  nor  as  a  misdemeanor  at  common  law.  Reg.  v.  Han»on^  4  Cox's  C.  C.  138 ;  2  C.  & 
K.  912. 

In  Reg.  v.  Sinclair,  13  Cox's  C.  C.  28  ;  S.  C,  11  Eng.  Bep.  386,  B.  knowingthat  he  had 
the  gonorrhoea  had  connection  with  a  girl  without  informing  her  of  the  fact,  by  means 
of  which  the  disease  was  communicated  to  her,  and  it  was  held  by  Mr.  Justice  Shka  of 
Che  CsNTRAL  CaofiKAL  CouBT,  ou  the  strength  of  Reg^  v.  Bennett,  4  Fos.  &  Fin.  1105, 
that  an  indictment  for  inflicting  actual  bodily  harm  was  proper. 

In  Reg.  ▼.  Bennett,  decided  by  Mr.  Justice  Willes  in  1866,  the  prisoner  had  slept  with 
liis  niece  with  her  consent  and  communicated  to  her  a  syphilitic  disorder,  and  he  was 
held  guilty  of  an  assault 

Wharton  says  (2  Grim.  L.,  §  1246),  "  It  has  been  always  regarded  as  permissible  to 
chaise  the  administering  of  poison  aaan  assault ;  and  the  same  reasoning  applies  to  the 
malicious  application  of  injurious  drugs, "  dting  People  v.  BkOw,  1  Wheeler  0.  C  490. 
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Forgery  — >  J^xoMJtuletU  intent  —  representing  Hgnature  as  that  qf  anatktr. 

One,  wLo  with  intent  fraadiilently  to  atter  a  promifMory  note  ae  the  note  of  a  penoB 
dlier  titan  the  signer,  procoree  to  it  the  signature  of  an  innocent  party  who  doet  not 
•hereby  intend  to  bind  himself,  is  goUty  of  f oigeiy. 

INDICTMENT  containing  four  counts,  each  for  uttering  a  forged 
promissory  note. 
The  notes  described  in  the  indictment  were  as  follows  : 

*^  Boston,  Aug.  12,  1871.  Three  years  after  date  we  promise  to  pay 
to  the  order  of  ourselves  twenty-six  thousand  dollars,  value  received. 
Payable  at  any  bank  in 'Boston  with  interest  at  8^  per  cent  semi- 
annually.     Little  &  Co.*' 

*^  Boston,  Mass.,  Feb.  7,  1872.  Six  months  after  date  I  promise  to 
pay  to  the  order  of  myself  thirty-eight  hundred  and  eighty  dollars,  value 
received,  with  interest  at  8^  per  cent.    James  H.  Thompson." 

^<  Boston,  Feb.  19,  1872.  Eight  months  after  date,  I  promise  to  pay 
to  the  order  of  C.  H.  Foster,  fifteen  hundred  and  sixty-five  ^f^  dollars, 
value  received,  with  interest  at  8^  per  cent  per  annum.  James  H. 
Thompson."  Upon  the  margin  of  this  note  was  written,  ^  Notify  154 
Devonshire  St." 

**  Boston,  March  30,  1872.  Six  months  after  date,  I  promise  to  pay 
to  the  order  of  myself,  six  thousand  two  hundred  and  fifty  dollars,  value 
received.  Interest  at  the  rate  of  eight  and  one  half  per  cent  W.  C. 
Simmons." 

At  the  trial  in  the  Superior  Court,  before  Bacon  J.,  the  government 
called  one  George  P.  Little,  who  testified  as  follows : 

*^I  am  a  broker  at  No.  10  State  street;  have  been  in  business  for 
three  years  in  State  street ;  at  one  time  I  was  at  No.  93  Washington 
street,  and  at  another  time  I  was  at  No.  26^  Exchange  street ;  I  was 
trading  in  real  estate ;  have  known  defendant  half  a  dozen  years ;  defend- 
ant  sent  for  me  to  come  down  to  his  office,  No.  130  State  street,  and  I 
went  down  ;  he  said  he  wanted  me  to  make  a  large  note  ;  I  said  I  had 
done  business  under  the  name  of  Little  &  Co.,  and  he  told  me  to  sign  it 
*  Little  &  Co.,'  and  I  did  so,  and  made  the  note  so  signed,  described  in 
the  first  count ;  I  gave  the  note  to  Foster,  and  he  gave  me  ten  dollars.  I 
had  no  wrong  intention  in  making  the  note  ;  in  trade  it  is  sometimes  done, 
that  is,  notes  of  this  kind  are  made ;  the  note  was  made  August  12, 1871." 
VoT..  XIX.— 45 
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Ebenezer  N.  Chaddock  was  then  called,  and  said  he  was  eighty  years 
of  age,  and  osed  to  follow  the  sea.  ''  In  August,  1871,  I  held  Foster's 
notes  for  a  large  amount ;  saw  the  notes  signed  *  Little  &  Co.'  at  Fos- 
ter's office  on  the  12th  or  13th  of  August,  1871,  and  took  it  of  him 
and  gave  him  up  other  notes  of  his  and  some  Hicksville  stock  that  1  had 
for  it.  He  indorsed  the  note,  waiving  demand  and  notice,  and  gave  it  to 
me.  He  represent^Kl  that  this  Little  &  Co.  was  a  large  firm  doing  busi- 
ness on  Franklin  street,  in  Boston,  and  that  they  had  a  large  manufac- 
tory in  Charlestown.  He  said  the  note  was  secured  by  mortgage,  and 
that  he  had  caused  the  mortgage  to  be  assigned  to  me,  and  that  the  assign- 
ment was  at  the  Registry.  I  searched  for  Little  &  Co.,  but  could  not 
find  any  such  firm.  I  went  to  Charlestown  and  made  search,  but  could 
not  find  any  such  firm.  Foster  said  the  note  was  good,  first  quality.  On 
February  19,  1872,  I  first  saw  the  *  Thompson'  notes.  The  first  one 
I  took  that  day,  and  gave  Foster  his  own  note  in  return.  Foster  told 
me  at  this  time  it  was  gilt-edged  pajier.  He  said  Thompson  was  a  mem- 
ber of  a  firm  doing  business  at  154  Devonshire  street,  in  Boston;  that 
I  should  not  find  his  name  in  the  directory,  for  he  had  recently  comc:  from 
California  and  gone  into  the  firm.  1  took  the  second  ^  Thompson  '  note 
March  4,  1872.  He  said  it  was  the  same  man's  note,  and  I  gave  him  his 
own  notes  which  I  held  to  equal  amount.  I  saw  and  took  from  Fo&tci* 
the  <  Simmons  '  note,  March  30.  Foster  said  it  was  gilt-edged  paper, 
and  that  Simmons  was  the  son  of  John  Simmons,  a  former  wealthy  mer- 
chant in  Boston,  and  in  the  clothing  business  in  Dock  Square.  I  gave 
him  in  return  his  own  notes  1  held.  I  never  have  been  able  to  find  any 
man  by  the  name  of  James  H.  Thompson  or  of  W.  C.  Simmons.  Foster 
indorsed  all  the  notes,  waiving  demand  and  notice.  I  continued  to  go  to 
his  ofiice  till  July  last.  I  asked  him  sometimes  about  these  notes,  and 
he  said  they  would  be  paid  at  maturity.  This  last  note  was  given  for  a 
horse ;  never  gave  Foster  any  money  that  he  did  not  pay  back  to  me. 
When  I  took  these  notes  alleged  to  be  forged,  I  thought  Foster  perfectly 
good  ;  did  not  doubt  him  ;  did  not  doubt  him  before  July,  1872 ;  know 
Webber  &  Walker ;  were  frequently  in  the  office." 

David  G.  Banney  testified  :  '*  Am  a  member  of  the  firm  of  James  L. 
Little  &  Co.,  on  Franklin  street ;  the  members  of  our  firm  are  James 
L.  Little,  James  M.  Dunbar,  David  G.  Ranney,  F.  W.  lla^Ynes, 
James  L.  Little,  Jr.,  Joseph  A.  TUdeu  ;  we  have  been  thirteen  j^ears  in 
Franklin  street;  no  such  firm  as  Little  &  Co.  that  I  know  of;  this 
<  Little  &  Co.'  note  in  the  first  count  is  not  made  by  our  firm,  uoi 
any  member  of  it.*' 
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Edward  A.  White  testified :  "  John  Simmons  was  my  father-in  aw  ; 
his  last  son  died  in  the  year  1858  ;  their  names  were,  Theoilore  A.  Sim- 
mons, Lorenzo  Simmons,  and  John  Simmons,  Jr. ;  this  ^  Simmons '  note 
is  not  the  note  of  any  of  those  sons." 

Wingate  P.  Sargent  testified :  ^*  Am  member  of  the  firm  of  Sargent 
Brothers  &  Co. ;  in  February,  1872,  our  firm  occupied  Nos.  152  and 
154  Devonshire  street,  Boston ;  know  of  no  person  by  name  of  James 
H.  Thompson  ;  no  such  person  a  meml>er  of  our  firm  ;  these  '  Thomp- 
son '  notes  not  made  by  any  member  of  our  firm." 

Abijah  Thompson  testified  :  *^  I  am  in  the  employ  of  Sargent  Brothers 
&  Co. ;  know  of  no  such  person  as  James  H.  Thompson  at  154  Devon- 
shire street." 

Henry  R.  Smith  testified :  **  I  am  in  the  employ  of  Jordan,  Marsh  & 
Co.  since  January  20th,  last ;  was  employed  there  two  years  ago. 
1  wrote  these  notes,  the  two  notes  signed  *•  James  H.  Thompson.'  I 
met  a  man  named  Levi  Clark  in  a  saloon,  and  he  wanted  me  to  go  <lowo 
State  street  with  him,  and  I  went  to  Foster's  office  with  him.  As 
we  went  in,  Clark  said  to  Foster,  *  There  is  a  man  that  will  do  that  writ- 
ing,' and  Foster  said,  *  Let  me  see  some  of  your  writing ; '  and  I  sat 
down  and  wrote  some  cards,  and  he  then  handed  me  these  notes  in  blanks 
and  asked  me  to  fill  them  up,^  and  I  did  so,  and  asked  him  how  I  should 
sign  them.  He  said,  *'  Sign  any  name,'  and  I  signed  the  name  ^  James 
H.  Thompson.'  He  told  me  to  put  down  some  place  to  notify,  and  I 
put  down  the  number  on  Devonshire  street,  because  Jordan,  Marsh  & 
Co.  used  to  occupy  that  store,  and  I  worked  there.  I  never  went  by 
the  name  of  Thompson." 

Andrew  M.  Barton  testified  :  '^  I  am  employed  by  Jordan  &  Marsh  ; 
firm  was  formerly  at  154  Devonshire  street,  till  1870;  knew  Henry  R. 
Smith,  and  never  knew  him  by  any  other  name  ;  he  is  my  nephew." 

HoUis  C.  Pinkham  testified  :  '^  I  made  search  for  Little  &  Co.,  in 
Charlestown  and  Boston,  but  could  not  find  any  such  firm ;  could 
not  find  James  H.  Thompson  ;  found  that  John  Simmons'  sons  died 
in  1858." 

The  defendant  introduced  evidence  tending  to  show  that  Henry  R. 
Smith  sometimes  went  by  the  name  of  Thompson,  and  was  introduced  to 
the  defendant  by  that  name. 

W.  C.  Simmons,  culled  for  the  defendant,  testified  that  he  made 
the  note  signed  **  W.  C.  Simmons." 

On  cross-examination  he  said :  ''  I  have  lived  in  Boston  ten 
years  ;  was  born  in  Duxbury,  l^Iass.,  and  am  employed  in  an 
eating  saloon  in  Boston,  and  have  six  dollars  per  week ;  have  some 
money  in  the  savings  bank.     I  signed  the  note  to  accommodate  Clark. 
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He  came  into  a  store  in  North  Market  street,  where  I  was,  and 
said  something  to  me,  and  soon  went  oat  and  came  in  again,  and  brought 
a  blank  note,  and  I  filled  it  up  and  signed  and  indorsed  it.  Clark 
promised  to  take  care  of  it  when  due  ;  have  done  the  same  thing  for  a 
firm  of  the  name  of  Pratt  &  Co. ;  I  did  it  to  accommodate  Clark ; 
I  don't  know  where  Clark  is.  After  I  made  the  note  I  gave  it  to  Clark, 
and  he  went  out,  and  in  a  few  minutes  he  came  back  with  Foster. 
Foster  had  the  note,  and  showed  it  to  me,  and  asked  me  if  I  made 
it,  and  it  was  all  right.  I  told  him  yes,  and  it  would  be  paid  at 
maturity." 

The  defendant  testified  as  follows  :  ^<  The  note  signed  ^  Little  &  Co.* 
was  given  me  by  Little ;  I  gave  him  some  money  for  it  and  some  guano 
stock.  I  indorsed  it  and  gave  it  to  Capt.  Chaddock,  but  did  not  make 
any  of  the  representations  in  regard  to  it  that  Capt  Chaddock  has 
testified.  After  the  note  was  given,  Little  was  in  the  office  one  day, 
and  Capt.  Chaddock  asked  me  if  that  was  the  man  who  gave  the  note, 
and  I  told  him  it  was.  The  '  Thompson '  notes  were  made  in  my  office 
by  a  man  whom  Clark  brought  in  and  introduced  as  Thompson ;  I  never 
had  seen  him  before  ;  my  bargain  was  with  Clark  ;  I  had  no  reason  to 
suppose  his  name  was  not  Thompson;  he  was  introduced  to  me  and 
Capt.  Webber  by  that  name ;  Capt  Chaddopk  was  in  the  office  at  the  time. 
I  purchased  the  '  Simmons '  note  of  Clark.  I  never  made  any  represen- 
tations like  those  testified  to  by  Capt  Chaddock  about  the  '  Thomp- 
son '  notes,  nor  about  the  *  Simmons '  notes.  I  never  knew  any  thing 
about  John  Simmons'  sons,  or  that  he  had  any.  I  had  no  intention  of 
cheating  Capt  Chaddock,  and  received  nothing  for  these  notes  except 
notes  of  my  own,  which  Chaddock  held.  I  did  not  have  any  ELicksvilie 
stock,  and  never  knew  that  there  was  any.  I  indorsed  all  these  notes, 
waiving  demand  and  notice." 

The  defendant  requested  the  court  to  instruct  the  jury  as  follows : — 

^  1.  That  if  the  jury  find  that  the  note  signed  ^  Little  d;  Co.'  was 
signed  by  Greo.  P.  Little,  who  had  formerly  been  a  member  of  the  firm 
of  Little  &  Co.,  and  it  not  appearing  chat  there  was  any  other  firm 
of  the  name  of  Little  ds  Co.,  the  note  could  not  be  regarded  as  a  foigery, 
and  therefore  •  the  defendant  could  not  be  convicted  of  uttering  forged 
paper  under  the  first  count  in  the  indictment. 

^*  2.  That  the  note  signed  '  Little  &  Co.'  being  the  genuine  signature 
of  Geo.  P.  Little,  no  statements  by  the  defendant  as  to  the  members  of 
that  firm  could  make  said  note  a  forgery,  however  false  those  statements 
may  have  been,  provided  it  is  not  proved  that  there  was  in  point  of  faot 
another  firm  in  Boston  doing  business  under  the  name  of  Little  ds  Co., 
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uid  therefore  the  defendant  cannot  be  convicted  of  ottering  a  forged 
note  under  the  first  count  in  the  indictment. 

**  3.  That  if  the  two  notes  described  in  the  second  and  third  counts  in 
the  indictment,  signed  ^  James  H.  Thompson,'  were  made  by  the  witness 
Smith,  and  the  jury  find  that  he  was  known  in  the  community  by 
different  names,  and  that  said  Smith  did  not  disclose  his  true  nam.e,  and 
that  the  defendant  did  not  know  his  name,  but  took  said  notes,  suppos- 
ing that  they  were  the  genuine  notes  of  James  H.  Thompson,  and 
passed  them  as  such,  the  defendant  cannot  be  convicted  under  the 
second  and  third  oibunts  in  said  indictment 

^4.  That  if  the  jury  find  that  the  note  signed  *W.  C.  Simmons/ 
described  in  the  fourth  count  in  said  indictment,  was  the  genuine  signa- 
ture of  a  man  by  that  name,  and  that  it  is  not  proved  that  at  the  time  of 
the  making  of  said  note  there  was  another  person  of  that  name  in  Boston, 
then  the  note  cannot  be  considered  a  forgery,  and  the  defendant  cannot 
be  convicted  under  that  count  in  the  indictment 

^*  5.  That  although  the  jury  should  find  that  the  defendant  was  guilty 
of  making  false  pretenses  as  to  the  notes  described  in  the  indictment  yet 
he  could  not  be  found  guilty  under  either  count  of  the  indictment,  unless 
the  jury  find  that  there  was  another  existing  firm  of  the  name  of  Little 
&  Co.,  or  other  existing  persons  answering  to  the  names  of  James 
II.  Thompson  or  W.  C.  Simmons. 

[The  6th  and  7th  prayers  were  given.] 

**  8.  That  if  the  jury  find  that  the  defendant  indorsed  all  the  notes 
described  in  the  indictment,  and  thus  rendered  himself  pecaniarUy  liable 
on  them,  and  received  in  return  for  them  only  notes  signed  by  them,  this 
evidence  would  not  warrant  the  jury  in  finding  the  intent  to  defraud.*' 

The  court  declined  so  to  instruct  the  jury,  but  instructed  them,  among 
other  things,  as  follows  :  <^  There  are  three  things  which  the  government 
must  prove  in  this  case  in  this  respect  to  each  separate  count :  that  the 
defendant  passed  a  forged  note ;  that  he  knew  it  was  forged  when 
he  passed  it ;  that  he  passed  it  with  an  intent  to  defraud. 

<^  If  the  defendant  procured  Little  to  make  this  note  with  the  intention 
to  pass  it,  at  the  time  he  procured  him  to  do  it,  as  the  note  of  somebody 
else  than  the  Little  or  *  Little  d;  Co.,'  whose  note  it  was,  then  it  is  for« 
gery.  It  must  be  his  intention  at  the  time,  and  not  formed  after  he  had 
got  the  note  from  Little  without  any  present  intent  to  pass  it,  but  after- 
ward formed  the  idea  that  he  might  pass  it  as  the  note  of  another  firm 
or  of  another  person,  such  subsequent  determination  would  not  make  it 
a  forgery ;  he  must  have  had  the  intention  at  the  time  when  he  got 
Ihe  note  executed.    It  matters  not  whether  Little  was  innocent  in  the 
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transaction  or  not.  If  Little  intended  to  aid  Foster  in  putting  this  note 
into  circulation  as  the  note  of  another  firm  with  which  he  had  nothing 
to  do,  then  he  would  he  guilty  of  forgery.  If  Foster  got  it  from  him 
with  that  intention,  and  got  him  to  do  it  without  understanding  it,  it 
makes  no  difference ;  Foster  is  still  guilty  of  forgery,  for  having  pro- 
cured the  same  thing  to  be  done  by  an  innocent  party. 

'*  The  same  general  principle  will  apply  to  the  *  Thompson  '  notes  as 
applies  to  the  first  one ;  not  exactly,  however,  in  the .  same  form,  for  the  . 
evidence  is  different  here,  and  it  is  for  you  to  say  if  Smith  executed 
this  note  in  the  name  of  some  other  person  than  himsdlf,  in  the  name  of 
u  certain  'James  H.  Thompson,'  alleged  to  do  business  at  154  Devon- 
shire street,  with  the  intention  to  defraud  some  one  of  his  rights.  That 
would  be  forgery  in  Smith.  If  Foster  induced  or  hired  Smith  to  do 
that  with  that  intention,  and  Smith  did  it  in  Foster's  presence,  it  is  for- 
gery in  Foster,  and  it  is  forgery  in  him  whether  Smith  so  understood  it, 
or  had  that  intention  or  not,  if  he  intended  him  to  make  the  note  in  the 
flame  of  Thompson  —  in  the  name  of  a  certain  Thompson  who  did  busi- 
ness in  a  certain  place  —  and  there  is  no  such  person,  and  with  an  intent 
to  defraud ;  it  is  the  making  of  a  note  in  the  name  of  a  fictitious  per* 
«on,  with  an  intent  to  defraud,  and  it  is  clearly  in  the  law  a  forgery. 

*'''  The  '  Simmons '  note  in  the  last  count  stands  on  the  same  genoniJ 
principles.  Did  the  defendant  induce  a  certain  W.  C.  Simmons  to  mako 
that  note  with  the  intention,  at  the  time  he  induced  him  to  make  it,  to 
pass  it  as  the  note  of  some  other  Simmons  ?  If  he  did  he  is  guilty  of 
forgery,  whether  Simmons  understood  it  or  not,  in  the  same  way  that  I 
fiave  explained  with  regard  to  Smith  and  Little. 

'^  You  are  to  take  all  the  evidence  in  the  case  :  if  you  find  the  notes 
to  be  forged  ;  if  you  find  the  defendant  knew  they  were  forged ;  if  you 
find  he  passed  them  knowing  them  to  be  forged,  you  are  then  to  take 
these  facts  with  all  the  other  evidence  in  the  case  and  say  whether  he 
intended  to  defraud  or  not. 

''  To  state  briefiy  and  in  as  few  words  as  I  can  :  If  Foster  procured 
Little  to  make  the  note  signed  '  Little  &  Co.,'  with  the  intent  at  the 
time  to  utter  and  pass  it,  not  as  the  note  of  Little,  the  maker,  or  of  any 
firm  of  which  he  was  a  member,  but  as  the  note  of  a  certain  firm  other 
than  the  firm  of  which  he  was  a  member,  having  a  place  of  business  iji 
Franklin  street,  and  a  place  of  business  or  manufactory  in  Charlestowii^ 
this  makes  the  note  a  forgery,  whether  such  firm  is  real  or  fictitious,  if 
k  is  done  with  the  purpose  to  deceive  and  defraud. 

**^  If  Foster  procured  the  witness  Smith  to  sign  the  '  Thompson '  note, 
intending  at  the  time  to  use  them  as  the  notes  of  James  H.  Thompson, 
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having  a  place  of  business  at  154  Devonshire  street,  and  not  of  the 
person  making  it,  for  the  purpose  of  deceit  and  fraud,  this  makes  the 
two  *  Thompson  '  notes  forgeries." 

G.  A.  Somerby  Sf  I.  S.  Morse,  for  defendant,  cited  Commonwealth 
V.  Baldwin,  11  Gray,  197 ;  Rex  v.  Story,  Russ.  &  Rj.  81  ;  Rex  v.  Wehb^ 
id.  405 ;  S.  C,  3  Brod.  &  Bing.  228 ;  Rex  v.  Watts,  Russ.  &  Ry.  436 ; 
S.  C,  3  Brod.  &  Bing.  197  ;  The  King  v.  Hevey,  1  Leach  (4th  ed!),  229  ; 
Rerjina  v.  White,  1  Denison,  208 ;  Putnam  v.  SvlUvan,  4  Mass.  45. 

C.  R.  Train,  Attorney- General,  for  Commonwealth,  cited  The 
Queen  v.  Menkinsop,  1  Denison,  276;  Regina  v.  MitcheU,  id.  281,  note; 
liegina  v.  Mahony,  6  Cox's  Crim.  Cas.  487 ;  Regina  v.  Nishett,  id.  320 ; 
Regina  v.  Ji^ps,  4  Fost.  &  Fin.  81,  83 ;  Mead  v.  Toang,  4  T.  S.  28  ; 
The  King  v.  ParkeSy  2  Leach  (4th  ed.),  775  ;  The  King  v.  Taft,  1  Leach, 
172;  Tlie  King  v.  Sheppard,  id.  226;  The  King  v.  Lockett,  id.  94; 
77ie  King  v.  Bolland,  id.  83  ;  The  King  v.  Dunn,  id.  57  ;  Rex  v.  Mar- 
shatty  Russ.  &  Ry.  75  ;  Rex  v.  Whtley,  id.  80 ;  i?6X  v.  Peacock^  id.  268 ; 
7?6a:  V.  Francis,  id.  209  ;  Rsjina  v.  Richards,  1 1  Cox's  Crim.  Cas.  43  ; 
People  V.  Peacock,  6  Cow.  72  ;  P^opfc  v.  Peahody,  25  Wend,  472 ;  .fiar. 
field  V.  ^<a<6,  20  Ga.  127. 

Wells,  J.  Two  questions  are  presented  by  the  instructions  in  re* 
gard  to  the  note  signed  '^  Little  &  Co."  First,  whether  the  fact  that  the 
manual  operation  of  attaching  the  signature  was  performed  by  a  person 
of  the  name  of  Little  who  had  done  business  under  the  name  of  Little  & 
Co.,  is  compatible  with  a  verdict  finding  the  note  to  be  a  forgery.  Second, 
whether  it  may  be  found  to  be  a  forgery  on  the  part  of  the  one  who  pro- 
cures it  to  be  so  made,  intending  to  use  it  as  the  note  of  some  other 
party  or  pretended  party  and  thereby  defraud  another,  although  Little 
was  innocent  of  fraudulent  intent,  and  signed  the  note  without  understand- 
ing the  purpose  for  which  it  was  procured. 

Forgery  is  not  necessarily  counterfeiting.  One  definition  quoted  ap- 
provingly in  Commonwealth  v.  Ray,  3  Gray,  441,  is  **  the  making  a  false 
instrument  with  intent  to  deceive."  In  The  King  y.  Parkesj  2  Leach  (4th 
ed.),  775,  it  is  defined  as  **  the  false  making  a  note  or  other  instrument 
with  intent  to  defraud." 

By  Gen.  Stats.,  ch.  1 62,  §  1,  *^  whoever  falsely  makes  "  a  promissory 
note,  *'  with  intent  to  injure  or  defraud  any  person,"  is  punishable  as  for 
the  offense  of  forgery.  The  falsity  of  the  instrument  consists  in  its  purport- 
ing to  be  the  note  of  some  party  other  than  the  one  actually  making  the 
signature.  The  falsity  of  the  act  consists  in  the  intent  that  it  shall  pass 
an  1  be  received  as  the  note  of  some  other  party.    If  there  be  simulation 
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or  any  device  in  or  upon  the  instmment  itself,  adopted  to  make  it  appeal 
to  be  the  note  of  such  other  party,  so  that  the  falsity  and  its  proof  are 
both  borne  apon  it,  no  one  would  doubt  that  the  charge  of  forgery  might 
b<)  maintained,  notwithstanding  that  the  signature  is  of  a  name  which 
might  lawfully  be  used  by  the  person  who  attached  it  to  the  note. 

It  matters  not  by  whom  the  signature  is  attached,  if  it  be  not  attached 
as  his  own.  If  the  note  is  prepared  for  the  purpose  of  being  fraudulently 
used  as  the  note  of  another  person,  it  is  falsely  made.  The  question  of 
forgery  does  not  depend  upon  the  presence  upon  the  note  itself  of  the  in* 
dicia  of  falsity.  If  extrinsic  circumstances  are  such  as  to  facilitate  the 
accomplishment  of  the  cheat  without  the  aid  of  any  device  in  the  note 
itself,  the  preparation  of  a  note  with  intent  to  take  advantage  of  those 
circumstances  and  use  it  falsely  is  ^'making  a  false  instrument."  If 
Little  &  Co.,  '^  a  laige  firm  doing  business  on  Franklin  street,  Boston,'' 
and  having  ^*  a  large  manufactory  in  Charlestown,"  were  well  known  and 
in  undoubted  credit,  and  the  Little  &  Co.,  of  Greorge  P.  Little,  were  of 
no  credit  and  entirely  unknown,  and  Greorge  P.  Little  made  and  signed 
the  note,  not  as  his  own  or  as  the  note  of  his  firm,  but  solely  with  a  view 
to  its  use  as  the  defendant  in  this  case  used  it,  all  the  elements,  both  of 
effect  and  intent,  necessary  to  constitute  the  offense  of  forgery,  would  ex- 
ist. The  position  of  the  case  is  the  same,  if  the  party  defrauded  knew 
nothing  of  either  firm  except  from  the  representations  of  the  defendant ; 
and  the  supposed  makers  of  the  note  did  not  in  fact  exist  at  all.  United 
States  V.  Turner,  7  Pet.  182. 

The  distinction  is  plainly  drawn  in  OommanwecUth  v.  Baldwin,  11  Gray, 
197,  between  one  who  assimies  to  bind  another,  either  jointly  with  him- 
self, or  by  procuration,  however  groundless  and  false  may  be  his  pretense 
of  authority  so  to  do,  and  one  who  signs  in  such  manner  that  the  instru- 
ment may  purport  to  bear  the  actual  signature  of  another-  party  having 
the  same  name,  and  intending  that  it  shall  be  so  received.  It  purports 
to  be  the  instrument  of  such  other  party,  among  those  not  familiar  with 
his  handwriting,  by  bearing  his  name ;  and  it  is  a  false  instrument,  and 
falsely  made,  i  it  was  so  intended.  Chmmowweakh  v.  Stephenson,  11 
Cush.  481. 

The  second  question  is,  in  a  measure,  involved  in  the  first  To  con- 
stitute forgery,  where  there  has  been  no  subsequent  alteration,  the  fraud- 
ulent intent  must  attend  the  making  of  the  instrument.  But  it  is  not 
necessary  that  it  should  be  in  the  mind  of  the  one  whose  hand  holds  the 
pen  in  writing  the  signature.  If  that  is  done  at  the  dictation  or  request 
of  another,  and  for  his  purposes  and  use,  and  his  designs  are  fraudulent 
io  as  to  make  it  forgery  if  he  had  written  it  himself^  then  the  instrument 
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18  a  forged  one.  (hmmonweitlth  y.  StevenSf  10  Mass.  181 ;  (hmrnar^ 
wealth  y.  JSoy,  3  Gray,  441.  The  circomstaDce  that  the  person  so  em- 
ployed bore  the  same  name  as  that  subscribed  to  the  instrament,  makes  it 
necessary  that  it  shoold  be  made  to  appear  not  to  haye  been  a  genuine 
transaction ;  and  that  the  signature  was  not  attached  to  the  paper  as  a 
contract  of  the  one  who  wrote  it.  If  he  signed  it  without  understanding 
its  purpose,  thoughtlessly,  or  from  unfamiliarity  with  business  matters, 
or  being  himself  deceiyed,  he  might  not  be  guilty  of  a  criminal  offense, 
and  yet  the  instrument  might  be  a  forgery,  so  that  the  one  who  pro- 
cured it  to  be  so  made  might  be  conyicted  either  of  the  crime  of  forgery 
or  of  uttering  a  forged  instrument. 

The  foregoing  propositions  are  all  amply  sustained  by  the  authorities 
dted  in  behalf  of  the  Commonwealth. 

Of  those  cited  by  the  defendant,  Regina  y.  WMUy  1  Denison,  208,  was 
a  case  of  false  assumption  of  authority  to  bind  another,  and  came  within 
the  distinction  pointed  out  in  Commonwealth  y.  Baldwin,  11  Gray,  197. 

In  77te  King  y.  Hepey,  1  Leach  (4th  ed.),  229,  the  indorsement  was 
found  to  be  genuine,  and  the  fraud  of  the  defendant  consisted  in  repre- 
senting himself  to  be  the  party  who  made  it.  It  was  held  that  that  did 
not  constitute  forgery. 

In  Rex  y.  Stcry,  Russ.  d;  By.  81,  there  was  false  representation  only ; 
there  was  no  false  signature. 

In  Rex  y.  Webb,  Russ.  &  Ry.  405,  there  was  a  genuine  acceptance,  but 
the  bill  was  addressed  to  the  drawee  by  a  false  description  as  to  residence 
and  occupation.  There  was  no  person  in  fact  of  that  name,  answering 
to  the  description,  and  no  proof  of  false  representations  as  to  the  accept- 
or, aside  from  what  was  borne  on  the  paper.  It  did  not  appear,  there- 
fore, that  there  was  a  fraudulent  purpose  to  pass  the  bill  as  an  acceptance 
of  another  person  than  the  real  drawee,  either  real  or  fictitious.  In 
1  Gabbett's  Crim.  Law,  868,  it  is  remarked  of  this  case,  *'  As  there  was 
no  falsity  in  the  signature  of  the  drawer  or  acceptor,  the  transaction 
was  therefore  rather  in  the  nature  of  a  cheat  or  false  pretense  than  a 
forgery." 

All  these  cases  lack  the  essential  element  of  an  intent,  when  making  a 
ngnature,  or  procuring  it  to  be  made,  to  pass  it  off  fraudulently  as  ^e 
signature  of  another  party  than  the  one  who  made  it.  When  that  intent 
exists,  and  the  instrument  is  the  fruit  of  it,  the  author  of  the  fraud  can- 
not escape  the  charge  of  forgery  by  procuring  one  who  happens  to  bear 
a  name  that  suits  his  purpose  to  supply  him  with  a  pretended  gen* 
nine  signature.    There  is  double  falsity  in  such  a  mock  performance. 

The  instructions  to  the  jury  were  in  strict  oonformity  to  these  yiewc 
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They  presented  clearly  and  explicitly  the  precise  questions  which  arose 
upon  the  testimony.  The  several  propositions  were  carefully  stated,  and 
well  adapted  to  the  case.  We  see  no  ground  of  exception  to  the  in- 
structions given  ;  nor  to  the  refusal  to  give  those  prayed  for  and  not 
given. 

The  third  prayer  contains  a  proposition  which,  if  well  founded  in  the 
facts  01  supported  by  testimony,  might  properly  have  been  given  to  the 
jury.  It  is,  in  substance,  that  if  the  defendant  took  the  notes  described 
in  the  second  and  third  counts  ^'  supposing  that  they  were  the  genuine 
notes  of  James  II.  Thompson,  and  passed  them  as  such,"  he  cannot  be 
convicted  on  those  counts;  But  it  is  a  matter  of  discretion  with  the  pre- 
siding judge  whether  to  adopt  the  hypothetical  form  in  which  an  instruc- 
tion is  prayed  for,  or  to  present  the  legal  proposition  it  contains  by  a  di- 
rect statement  of  what  is  necessary  to  be  established  in  order  to  convict. 
Upon  this. point  the  exceptions  show  that  the  judge  did  instruct  the  jury 
that  the  government  must  prove,  not  only  that  the  note  was  a  forgery, 
but  that  the  defendant,  when  he  passed  it,  knew  it  to  be  a  forgery.  And 
still  again,  that  three  things  must  be  shown  in  respect  to  each  separate 
count :  ^*  that  the  defendant  passed  a  forged  note :  that  he  knew  it  was 
forged  when  he  passed  it;  that  he  passed  it  with  intent  to  defraud." 
The  jury  found  the  facts  contrary  to  the  hypothesis  of  the  defendant's 
prayer. 

In  other  respects  the  case  in  regard  to  the  *  Thompson '  notes,  and  also 
the  '  Simmons  '  note,  is  the  same  as  in  regard  to  that  of  Little  &  Co. 
The  eighth  prayer  presents  only  a  question  of  fact  for  the  jury. 

Exertions  overruled. 


Commonwealth  v.  Adams. 

(114  Mass.  323.) 
Criminal  assault  and  batter jf '^negligence, 

0d6  who  negligently  drives  over  another  is  not  guilty  of  a  criminal  assaalt  and  battary, 
although  he  does  it  while  violating  a  city  ordinance  against  hutt  driving. 

\CTION  for  assault  and  battery.  At  the  trial  in  the  Superior  Court 
before  Hacon,  J.,  it  appeared  that  the  defendant  was  driving  in  a 
•leigh  down  Beacon  street,  and  was  approaching  the  intersection  of  Charles 
street,  when  a  team  occupied  the  crossing.     The  defendant  endeavored 
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to  pass  the  team  while  driving  at  a  race  prohibited  by  an  ordinance  of 
the  city  of  Boston.  In  so  doing,  he  ran  against  and  knocked  down  a 
boy  who  was  crossing  Beacon  street.  No  special  intent  on  the  part  of 
the  defendant  to  injure  the  boy  was  shown.  The  defendant  had  pleaded 
(guilty  to  a  complaint  for  fast  driving,  in  violation  of  the  city  ordiuanca 
The  Commonwealth  asked  for  a  verdict,  upon  the  ground  that  the  intent 
to  violate  the  city  ordinance  supplied  the  intent  necessary  to  sustain  the 
charge  of  assault  and  battery.  The  court  so  ruled,  and  thereupon  the 
defendant  submitted  to  a  verdict  of  guilty,  and  the  judge,  at  the  defend- 
ant's request,  reported  the  case  for  the  determination  of  this  court. 

A.  Buss,  for  defendant. 

C.  R.  JVatn,  Attcmey-Genercdy  for  Commonwealth. 

Endicott,  J.  We  are  of  opinion  that  the  ruling  in  this  case  cannot 
be  sustaineci.  It  is  true  that  one  in  pursuit  of  an  unlawful  act  may 
sometimes  be  punished  for  another  act  done  without  design  and  by  mis- 
take, if  the  act  done  was  one  for  which  he  could  have  been  punished  if 
done  willfully.  But  the  act,  to  be  unlawful  in  this  sense,  must  be  an  act 
bad  in  itself,  and  done  with  an  evil  intent ;  and  the  law  has  always  made 
this  distinction  :  that  if  the  act  the  party  was  doing  was  merely  mcdum 
prohibitum,  he  shall  not  be  punishable  for  the  act  arising  from  misfor 
tune  or  mistake ;  but  if  mcdum  in  se,  it  is  otherwise,  i  Hale's  P.  C.  39 ; 
Foster's  C.  L.  259.  Acts  mcda  in  se  include,  in  addition  to  felonies,  all 
breaches  of  public  order,  injuries  to  persons  or  property,  outrages  upon 
public  decency  or  good  morals,  and  breaches  of  official  duty,  when  done 
willfully  or  corruptly.  Acts  mala  prohihita  include  any  matter  forbidden 
or  commanded  by  statute,  but  not  otherwise  wrong.  3  Greenl.  Ev.,  §  1. 
It  is  within  the  last  class  that  the  city  ordinance  of  Boston  falls,  prohib- 
iting driving  more  than  six  miles  an  hour  in  the  streets. 

Besides,  to  prove  the  violation  of  such  an  ordinance,  it  is  not  necessary 
to  show  that  it  was  done  willfully  or  corruptly.  The  ordinance  declarer 
a  certain  thing  to  be  Ulegal ;  it  therefore  becomes  illegal  to  do  it,  without 
a  wrong  motive  charged  or  necessary  to  be  proved ;  and  the  court  'ti 
bound  to  administer  the  penalty,  although  there  is  an  entire  want  of 
design.  The  King  v.  Sainsbury^  4  T.  R.  451,  457.  It  was  held  in 
Oammanweakh  v.  Worcester,  3  Pick.  46''^,  that  proof  only  of  the  fact  that 
the  party  was  driving  faster  than  the  ordinance  allowed  was  sufficient  for 
conviction.  See  GommanweaUh  v.  Fairen,  9  Allen,  489 ;  Oommor^ 
wealth  v.  Waite,  11  id.  204.  It  is  therefore  immaterial  whether  i 
party  violates  the  ordinance  willfully  or  not.     The  offense  consists,  not 
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lo  the  intent  with  which  the  act  is  done,  bat  in  doing  the  act  prohibited, 
but  not  otherwise  wrong.  It  is  obvious,  therefore,  that  the  violation  of 
the  ordinance  does  not  in  itself  supply  the  intent  to  do  another  act 
which  requires  a  criminal  intent  to  be  proved.  The  learned  judge  erred 
in  ruling  that  the  intent  to  violate  the  ordinance  in  itself  supplied  the 
Intent  to  sustain  the  charge  of  assault  and  battery.  The  verdict  must 
therefore  be  setaside,  and  a  New  trial  ffrantetL 


Fatob  v.  Boston  akd  Lowell  Railroad  Corporation. 

(114  Mem.  860.) 

Railroad  ^■'Ooer  highwojf  -^/Tightening  hone$. 

A  laflioad  oorpofstfon  whose  road  pMses  over  a  highway  by  a  bridge  is  not  liable  to  a 
traveler  is  the  highway  for  damage  caased  by  the  fright  of  his  hone  at  the  noise 
made  by  a  tmin  of  can  passiiig  over  the  bridge  in  the  customary  manner,  although 
the  corporation  know  that,  because  of  special  clrcomstances,  accidents  of  a  similar 
character  are  peculiarly  liable  to  happen  there,  and  although  they  give  no  warning  of 
the  approach  of  the  train. 

rRT  for  damage  caused  to  the  plaintiff  while  passing  along  a 
highway  under  a  rulroad  bridge,  by  his  horse  taking  fright  at  the 
noise  made  by  cars  upon  the  bridge. 

At  the  trial  in  the  Superior  Court,  before  Allen,  J.,  the  plaintiff's 
counsel,  in  opening  the  case  to  the  jury,  stated  that  he  should  rely  upon 
proof  that  the  defendants'  track  crossed,  by  a  bridge,  over  a  public  way 
caUed  Grorham  street,  in  the  city  of  Lowell ;  that  this  street  was  a  much 
traveled  and  frequented  thoroughfare ;  that  all  the  travel  passed  under 
the  bridge  and  track  ;  that  travelers  approaching  the  bridge  could  not 
see  the  track  or  the  coming  trains,  because  of  the  buildings  which  line  the 
street,  and  because  of  bends  in  the  track,  and  for  other  reasons ;  that  it 
wsLt  a  place  of  extreme  peril  and  danger  to  the  traveling  public ;  that  for 
many  years  frequent  accidents  had  happened,  from  the  frightening  of  horses 
n^on  the  street,  as  they  passed  under  the  bridge,  by  the  sudden  passing 
oi  cars  over  the  bridge  ;  that  all  these  facts  were  known  to  the  defend- 
ants i  that  their  custom  was  to  give  no  warning  of  approaching  trains, 
many  of  which  pass  daily ;  that  competent  men  would  testify  to  the 
extreme  peril  of  the  place,  and  ihat  further  precautions  and  warnings 
were  required  of  the  defendants  by  due  and  reasonable  oare  on  their 
part  i  that  upon  this  particular  occasion  the  plaintiff  was  driving  under 
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the  bridge  in  the  public  way  and  exerciaing  due  care,  and  the  defendants, 
without  giving  any  warning  whatever  of  the  train,  ran  the  cars  upon  and 
over  the  bridge,  thereby  frightening  the  plaintiff's  horse,  upsetting 
his  wagon,  and  producing  the  injury  ;  that  reasonable  and  due  care  and 
warning  on  the  part  of  the  defendants  would,  in  all  reasonable  probabiU 
ity,  have  prevented  the  accident;  and  that  the  plaintiff,  although 
he  made  due  inquiries  and  exercised  due  and  reasonable  precaution  and 
eare  before  driving  under  the  bridge,  did  not  know  of  the  approach 
of  the  defendants'  train  until  it  was  upon  the  bridge,  and  untU  it  was  too 
late  to  prevent  the  accident. 

The  defendants  objected  that  these  facts,  if  proved,  would  not  be  com* 
petent  and  would  not  sustain  the  action  ;  and  the  court,  before  verdict, 
by  consent  of  parties,  reported  the  question  of  law  thus  arising  in  the 
case  to  this  court.  If  proof  of  the  facts  stated  was  competent  and  was 
sufficient  to  sustain  the  action,  a  trial  was  to  be  had,  otherwise  judgment 
was  to  be  entered  for  the  defendants. 

(?.  Stevens  Sf  W,  H.  Anderson^  for  plaintiff. 

D,  S.  Richardson  ^  J,  F*  MeEvay^  for  defendants. 

Endicott,  J.  Much  of  the  evidence  offered  by  the  plaintiff  was 
clearly  incompetent,  but  the  real  question  reported  for  decision  arises 
upon  the  following  facts :  The  plaintiff,  while  traveling  with  his  horse 
and  wagon  on  Gk)rham  street  in  Lowell,  passed  under  the  bridge  of  the 
defendants'  railroad,  which  crosses  Grorham  street,  and  while  so  doing, 
and  in  the  exercise  of  due  care,  a  train  of  the  defendants  passed  over  the 
bridge,  and  the  plaintiff's  horse,  frightened  by  the  noise,  became  unman- 
ageable, upset  the  wagon,  and  the  plaintiff  was  injured.  No  signal  or 
warning  was  given  of  the  approach  of  the  train  to  the  bridge.  It  does 
not  appear  that  the  defendants  were  guilty  of  any  special  negligence, 
unless  the  failure  to  give  a  signal  was  negligence,  but  ran  their  train  in 
the  usual  manner,  making  no  more  noise  than  generally  attends  the  run- 
ning of  a  railroad  train.  The  only  question,  therefore,  is,  whether  it 
was  the  duty  of  the  defendants  to  give  notice  or  warning  to  travelers  on 
the  highway  of  the  approach  of  the  train  to  the  bridge. 

Where  a  railroad  crosses  a  highway  at  grade,  the  law  imposes  upon  it 
the  duty  of  giving  notice  to  travelers  of  the  approach  of  its  trains.  The 
statutes  also  prescribe  certain  signals  to  be  given  by  the  railroad  at  all 
crossings  at  grade.  Gen.  Stats.,  ch.  63,  §  84 ;  Stat.  1862,  ch.  81.  Mere  com- 
pliance with  the  statute  provisions  is  not  sufficient,  but  the  railroad  is  bound 
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to  use  all  sach  reasonable  care,  in  addition  to  the  statute  requirements^*  as 
the  circumstances  of  each  case  may  seem  to  demand.  Linjield  v.  Old 
Colony  Railrocui  Co,^  10  Gush.  562,  569.  This  rule  applies  because  at 
grade  crossings  the  traveler  on  the  highway  and  the  railroad  enjoy  a 
common  privilege  on  the  highway  itself ;  and  each  must  use  such  privi- 
lege with  due  regard  to  the  safety  and  rights  of  the  other.  Shaw  v. 
Boston  Sf  Worcester  Railroad  Co.,  8  Gray,  45,  66.  And  as  a  train  of 
cars  is  a  dangerous  power  when  in  motion,  and  capable  of  doing  a  great 
injury,  a  high  degree  of  care  is  demanded  of  the  railroad  in  controlling 
it,  and  some  notice  of  its  approach  to  the  highway  is  required  both  by 
the  rules  of  the  common  law  and  by  statute. 

But  where  a  railroad  crosses  a  highway  by  a  bridge,  it  does  not  in 
common  with  a  traveler  have  any  privilege  in  or  use  of  the  highway 
itself.  Though  the  tract  and  the  highway  are  near  and  adjacent  to  each 
other,  they  are  entirely  distinct  and  separate.  The  railroad  has  no  rights 
in  the  highway,  and  consequently  the  same  duties  are  not  imposed  upon 
it  thatare  imposed  when  it  passes  over  the  highway  itself  in  common  with 
the  traveler.  It  has  the  right  to  use  its  road-bed  and  bridge,  as  a  railroad 
may  use  them,  by  running  its  trains  at  a  common  rate  of  speed,  accompa- 
nied by  the  usual  noise  attendant  upon  such  exercise  of  its  rights.  It  is 
not  bound  by  law  to  notify  the  traveler  of  its  intention  to  use  its  bridge  ic 
the  ordinary  and  usual  manner.  And  no  statute  requires  it  to  dose. 
However  objectionable  the  customary  noise  of  a  railroad  train  may  be  to 
a  traveler  on  the  highway,  or  to  persons  living  near  the  track,  no  ques* 
tion  of  care  or  legal  responsibility  is  involved  in  the  relation  of  the  par- 
ties, and  the  railroad  company,  in  doing  that  which  it  is  authorized  by 
the  law  to  do,  is  not  guilty  of  a  nuisance.  It  has  the  right  to  lawful  acts 
upon  its  own  premises,  and  is  not  responsible  for  injurious  consequences 
that  may  arise  from  such  acts,  unless  the  acts  are  negligently  and  im- 
properly done.  If  the  defendants  in  this  case  had  done  some  negligent 
act  in  the  immediate  vicinity  of  the  highway,  calculated  to  endanger  the 
safety  of  travelers  passing  over  it  with  horses,  a  very  different  question 
would  have  been  presented.  But  no  evidence  is  offered  of  such  act,  and 
the  mere  onussion  to  give  warning  of  the  approach  of  the  train  is  not 
such  negligence  that  the  plaintiff  can  maintain  his  action. 

Judgment  for  the  defendant 
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(114  Masft.  364.) 
Duresi  of  property  —  payment  under, 

A  payment  by  a  penon  to  free  hU  ipoods  from  an  attachment,  put  on  for  the  purpose  kA 
extorting  mouey,  by  one  who  knows  that  he  has  no  cause  of  action,  U  a  pay- 
ment under  duress,  and  the  money  paid  can  be  recovered  bade  in  an  action  for 
money  had  and  received,  without  proof  of  ibe  termination  of  the  suit  in  which 
the  attachment  was  made.* 

CONTRACT  for  money  had   and   received.     At   the  trial    in    tlie 
Superior  Court,  before  Rockwell,  J.,  the  plaintiff,  in  opening  his 
case,  stated  that  he  expected  to  prove  that  the  plaintiff  was  a  de^iler 
in  ice,  and  furnished  ice  each  week  day  to  parties  in   Boston,  under 
contracts  to  furnish  a  certain  amount  daily,  upon  all  week  days  ;  that  his 
custom  was  to  have  his  carts  loaded  by  twelve  o'clock  on  Sunday  night, 
in  order  to  start  early  Monday  morning ;  that  any  failure  on  the  part  of 
the   plaintiff  to   furnish  his  customers  with  ice  on  Monday  would  be 
a  great  injury   to  him  ;   that   Monday   morning,   July    12,    1869,   he 
had  standing  in  his  sheds  at  Brighton,  adjoining  his  ice-house,  five  heavy 
two-horse  teams  loaded  with  ice,  ready  to  start  for  Boston  before  light 
that  the  defendant  Sanger  held  his   promissory  note  and  had  proved 
it  against  his   estate  in   insolvency  ;   that  in   the  insolvency  procoe<l- 
ing  he  had   obtained   his  discharge;  that   the  defendants  knew  these 
facts ;  that   the  defendant   Sanger  and   other  defendant,  who  was  an 
attomey-at-law,   brought  an    action    on    this   promissory    note,  under 
circumstances    which    would    satisfy  the  jury   that    the    action    was 
commenced  and   carried   on   by  them  fraudulently,  with   the  purpose 
of  extorting  money  from  the  plaintiff  by  duress,  under  color  of  legal 
process  ;  that  in  pursuance  of  this  purpose,  they  went  about  two  o'clock 
on  Monday  morning  with  a  writ  in  the  hands  of  an  officer  and  made  an 
attachment  of  the  carts,  horses  and  harnesses ;  that  the  attornev  at  law. 
who   had   been   with   the   officer  in   making  the  attachment,  went  fo 
the  plaintiff's  house  and  informed  him  of  the  attachment,  and  told  him 
thai  none  of   the  property  so   attached  could  go    to    Boston   unless 
the  claim  should  first  be   settled  by  the  payment  of  $300;   that  the 
plaintiff  told   the  attorney   that  he   did  not  owe  any  thing,  and   said 
he  wonld  dissolve  the  attachment  by  giving  a  bond  ;  that  the  aitorne} 
then   told  him  that  it  would  take  three  days  to  dissolve  it,  and  that 

*  See  also  Spaids  v.  Barrett,  11  Am.  Rep.  la 
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for  that  time  the  property  would  he  held  under  it,  and  that  his  discharge 
in  insolyencj  did  not  cut  off  the  claim  ;  that  the  plaintiff  believed  these 
statements,  and  being  ignorant  of  the  method  of  dissolving  attachments, 
and  being  in  fear  of  great  loss  in  his  business,  to  relieve  the  property 
from  attachment,  he  paid  the  $800  to  the  attorney  under  protest,  stating 
that  he  should  claim  and  enforce  his  rights,  and  recover  back  the  money. 

The  presiding  judge  being  of  the  opinion  that  these  facts,  if  proved 
would  not  sustain  the  action,  so  ruled ;  whereupon,  by  consent  of  the 
parties,  he  reported  the  case  to  this  court  for  their  decision.  It  was 
agreed  that  if  the  court  should  be  of  opinion  that  these  facts,  if  proved, 
were  sufficient  to  sustain  the  action,  then  it  was  to  stand  for  trial ;  othei 
wise  judgment  was  to  be  entered  for  the  defendants. 

6.  Stevens  ^  J.  F.  Colby,  for  plaintiff. 

T.  Hi  SweeUer  (J,  W.  HammoTid  with  him),  for  defendants. 

Gray  J.  This  is  not  an  action  of  tort,  to  recover  damages  for  ma- 
licious prosecution,  or  abuse  of  legal  process,  but  an  action  of  contract,  in 
the  nature  of  assumpsit,  for  money  had  and  received  by  the  defendants, 
which  they  have  no  legal  or  equitable  right  to  retain  as  against  the  plain- 
tiff. Although  the  process  sued  out  for  the  defendant  was  in  due  form, 
yet  if,  as  was  offered  to  be  proved  at  the  trial,  he  fraudulently,  and  know- 
ing that  he  had  no  just  claim  against  the  plaintiff,  arrested  his  body  or 
seized  his  goods  thereon,  for  the  purpose  of  extorting  money  from  him, 
then,  according  to  all  the  authorities,  the  payment  of  money  by  the  plain- 
tiff, in  order  to  release  himself  or  his  goods  from  such  fraudulent  and 
wrongful  detention,  was  not  voluntary,  but  by  compulsion ;  and  the 
money  so  paid  may  be  recovered  back,  without  proof  of  such  a  termina- 
tion of  the  former  suit  as  would  be  necessary  to  maintain  an  action  for 
malicious  prosecution.  Waikim  v.  Board,  6  Mass.  507  ;  Shaw,  C.  J.,  in 
Preston  v.  Boston,  12  Pick.  714 ;  Benson  v.  Monroe,  7  Cush.  125,  131  ; 
Carew  v.  Rutherford,  106  Mass.  1,  11  «^  seq, ;  Richardson  v.  Duncan^  3  N. 
H.  508 ;  Sartwea  v.  Borton,  28  Vt  370 ;  Gibson,  C.  J.,  in  OolweU  v. 
Peden,  3  Watts,  327, 328  ;  Cadaxal  v.  OoUins,  4  A.<&  E.  858 ;  S.  C,  6  Nev. 
&  Nan.  324 ;  Parke,  B.,  in  Oates  v.  Hudson,  6  Exch.  346,  348,  and  in 
Parker  v.  Brxstd  ^  Exeter  Railway  Co.,  id.  702.  705. 

New  trial  ordered* 


JANUARY  TERM,  1875.  369 

Garxiett  v.  Gamett. 

Garnbtt  v.  Garnktt. 

(114  Mass.  379.) 
IHvwce — insanUif  of  parties. 

The  fact  that  both  parties  were  insane  when  a  petition  was  filed  onder  St.  1878,  ch.  8T1« 
§  3  (which  providee  that  an  absolute  divorce  may  be  decreed  upon  the  petition  of  one 
divorced  nisi),  is  not  a  conclusive  reason  for  dismissing  the  petition  ;  and  the  fact  that 
the  divorce  nisi  was  obtained  while  they  were  sane  does  not  make  it  a  matter  of  course, 
that  an  absolute  divorce  should  be  granted  ;  and  a  statement  of  facts  agreed  by  the 
guardians  does  not  free  the  court  from  its  duty  to  disiMse  of  the  cases  as  public  policy 
and  the  interests  of  the  parties  require.    (See  itote^  p.  371. ) 

PETITION  filed  at  October  term,  1873,  under  St.  1873,  ch.  371,  §  3, 
for  an  absolute  divorce  from  the  bond  of  matrimony.  The  case 
was  submitted  to  the  court  upon  an  agreed  statement  of  facts  as  fol- 
lows: 

The  petitioner  and  the  respondent  were  duly  married  to  each  other 
May  10,  1865,  and  thereafter  lived  together,  as  husband  and  wife,  in 
the  county  of  Middlesex.  At  April  term,  1873,  of  this  court,  the  pe- 
titioner had  duly  obtained  a  decree  of  divorce  ntM,  under  St.  1870,  ch.  404 
from  the  bond  of  matrimony,  from  the  respondent,  for  cruel  and  abusive 
treatment,  and  for  gross  and  confirmed  habits  of  intoxication,  contracted 
since  said  marriage.  Since  this  decree  nisi,  the  parties  have  not 
lived  together.  Both  parties  are  undei*  guardianship,  as  insane  persons. 
George  Stevens,  the  counsel  for  the  petitioner,  is  his  guardian ;  and 
Charles  Cowley,  the  counsel  for  the  respondent,  is  her  guardian.  Both 
were  duly  appointed  by  the  judge  of  probate,  for  the  county  of  Middle- 
sex, since  the  decree  nisi,  and  before  the  bringing  of  this  petition. 
These  guardians  were  duly  appointed  guardians  ad  litem  for  their  re- 
spective clients,  in  this  proceeding.  If,  upon  the  foregoing  facts,  the  court 
are  of  opinion  that  the  petition  can  be  maintaiped,  then  the  decree  is  to 
be  made  absolute,  and  the  case  is  to  stand  for  such  other  decrees  upon 
the  petition  as  may  be  proper ;  otherwise,  the  petition  is  to  be  dismissed 
without  prejudice. 

O.  Stevens,  for  petitioner. 

(7.  Ootpletf^  for  respondent 

Gray,  C.  J.     By  the  law  of  this  Commonwealth,  a  libel  for  divorce 
may  be  filed  and  presented  in  behalf  of  an  insane  person,  either  by  the 
guardian  of  the  party,  or  by  a  next  friend  appointed  by  the  court  for 
VoL.XIX— 47 
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the  pnrpose.  Rev.  Sto.,  ch.  76,  §  12,  and  Commissioners'  note;  Greo. 
Sts.,  ch.  107,  §  16  ;  Denny  v.  Denny ^  8  Allen,  311.  And  if,  at  any  time 
during  the  pendancy  of  the  suit,  the  respondent  is  insane,  whether  such 
insanity  began  before  or  since  the  filing  of  the  libel,  the  defense  may  be 
conducted  by  a  guardian  appointed  by  the  Probate  Court,  or,  if  there  \b 
no  such  guardian,  by  one  appointed  by  the  court  in  which  the  libel  is 
pending ;  and  if  upon  a  hearing  sufficient  cause  is  shown,  a  divorce  may 
be  decreed.  Broadstreet  v.  Broadstreet,  7  Mass.  474;  Mansfield  ▼. 
Mansfiddy  13  Mass.  412;  Rev.  Stats.,  ch.  76,  §  18,  and  Commissioners' 
note  ;  Litde  v.  LiUle,  13  Gray,  264 ;  Gen.  Stats.,  ch.  107,  §  21.  The  fact, 
if  satisfactorily  established,  that  both  parties  were  insane  when  the 
present  petition  was  filed,  therefore  affords  no  conclusive  reason  for  dis- 
missing it. 

A  divorce  n'Ui  under  the  St.  of  1870,  ch.  404,  is  substantially  equiva- 
lent to  a  divorce  from  bed  and  board,  and  does  not  dissolve  the  marriage ; 
and  an  application,  by  a  party  who  has  obtained  such  ik  C~*'^i*ce,  for  a 
divorce  from  the  bonds  of  matrimony,  is  a  new  proceeding,  requiring 
notice  to  the  adverse  party,  and  a  hearing  by  the  court.  Graves  v. 
Graves,  108  Mass.  314  ;  Edgedy  v.  Edgerly,  112  id.  53  ;  St  1873,  ch.  371 
§  3.  The  fact  that,  while  both  parties  were  of  sound  mind,  a  divorce 
fUsi  was  obtained,  does  not  therefore  require  the  court,  as  a  matter  of 
course,  to  enter  an  absolute  decree  of  divorce  from  the  bond  of  matrimony 
after  either  or  both  of  the  parties  have  become  insane. 

But  the  facts  agreed  in  the  case  stated  are  not  sufficient  to  enable  the 
court  to  enter  a  final  decree,  either  granting  or  refusing  the  divorce 
prayed  for.  Being  under  guardianship  as  an  insane  person  is  but  prima 
fade  evidence  of  actual  insanity.  Stone  v.  Damon,  12  Mass.  488 ;  Breed 
V.  Prait,  18  Pick.  115  ;  Orotcninshield  v.  Crovminshield,  2  Gray,  524  ; 
lAtile  V.  LiuU,  13  id.  264.  Even  a  person  who  is  incapable  of  manag* 
ing  property,  or  of  transacting  the  ordinary  affairs  of  life,  or  of  contract- 
ing a  valid  marriage,  may  yet  have  feelings  and  interests  entitled  to 
serious  consideration  in  determining  whether  the  stattLs  and  relation  of 
marriage  shall  or  shall  not  continue.  Winslow  v.  Winslow,  7  Mass.  96  ; 
MiddUhorough  -v,  Rochester,  12  id.  363;  Holyoke  y.  Baskins,  5  Pick. 
20,  26  ;  AUis  v.  Morton,  4  Gray,  63.-  The  nature  and  degree  and  prob- 
able duration  of  the  insanity  of  either  party  may  have  an  important 
bearing  upon  the  questions  whether  the  hearing  of  the  case  shall  be  post- 
poned and  how  it  shall  be  decided.  The  difficulty  of  ascertaining  the 
real  facts,  when  either  party  is  incapable  of  testifying  or  of  instructing 
counsel,  requires  the  court  to  proceed  with  the  utmost  cautior.,  especially 
when  the  object  of  the  suit  is  to  obtain  a  complete  dissolution  of  the 
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marriage  withoot  the  intelligent  consent  of  the  libellant.  The  agreement 
of  guardians  or  of  oonnsel  to  sabmit  the  case  to  a  final  determination 
upon  an  imperfect  statement  of  the  facts  cannot  relieve  the  court  from 
the  responsibility  of  considering  what  course  public  policy  and  the  best 
interests  of  the  parties  require  to  be  pursued.  The  case  must  therefore 
stand  for  further  hearing. 

Note.— In  the  celebrated  case  oiMordaunt  ▼.  Moncriejlfe,  L.  &  2  8.  C  &  D.  379,  apeti* 
tion  for  a  divorce  against  a  wife  was  met  by  an  allegation  of  her  insanity  and  consequent 
inability  to  defend  herself.  The  Coart  below  appointed  a  goardian  ad  litem  on  her  behaU. 
Upon  a  verdict  of  her  insanity,  proceedings  were  sospended  ;  bnt  with  liberty  to  the 
husband  to  apply  again  to  the  Conrt  in  the  event  of  her  recovery .  The  hnsband  appealed 
to  the  House  of  Lords,  insisting  that  the  wife's  insanity  ought  not  to  bar,  or  impede, 
the  investigation  of  the  charge  of  adultery  brought  against  her.  The  House  adopted 
th'w  view  ;  and  reversing  the  order  appealed  against,  sent  the  case  back  witii  directions 
to  proceed.  Lord  Chelmsford  was  of  opinion  that  the  question,  whether  proceedings 
for  the  dissolution  of  a  marriage  can  be  instituted  on  behalf  ot  a  lunatic  husband  or 
wife,  it  was  unneoeesary  to  determine.  The  consulted  Judges,  Chief  Baron  Kbllt,  Mr. 
Justice  Denman  and  Mr.  Baron  Polix>ck,  concurred  in  holding  that  divorce  may  be 
asked  and  decreed,  on  behalf  of,  or  against,  a  lunatic,  the  conrt  appointing  a  guardian 
ad  litem  for  protection;  but  Mr.  Justice  Keating  and  Mr.  Justice  Bsbtt  were  of  opinion 
tiiat  the  insanity  of  either  husband  or  wife  is  an  absolute  bar  to  divorce .  Lord  Hatherly 
wai>  of  opinion  that  adultery  not  being  a  crime,  the  proceeding  in  divorce  was  not  a 
criminal  proceeding  and  not  arrested  by  the  lunacy  of  the  defendant. 

In  liathbun  v.  Bathlmn,  40  How.  Pr.  328,  it  was  held  by  the  Supreme  Court  at  special 
term  that  the  fact  that  the  defendant  in  a  divorce  suit  was  insane  when  the  suit  was 
brought  and  so  continued,  was  no  defense  when  he  was  sane  when  the  adulterj 
complained  of  was  committed.— Rep. 


HoTT  V.  Caset. 

(114  Mass.  397.) 

Ir[fant  —  liability  for  nece8$arie$» 

A  minor  child  will  not  be  liable  for  necessaries  furnished  him,  merely  because  Ms  fathei 

is  poor  and  unable  himself  to  pay  for  tiiem. 

CONTRACT  on  an  account  annexed  to  recover  the  sum  of  $47.25 
for  medical  attendance  and  medicine.  The  defendant  answered 
that  he  was  a  minor  under  the  age  of  twenty-one  years.  The  pkintifl 
replied  that  the  sum  sued  for  was  for  necessaries  furnished  the  defendant 
suitable  to  his  estate  and  degree. 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.,  it  was 
agreed  that  the  plaintiff  was  a  practising  physician,  and  that  he  attended 
the  defendant  professionally  and  furnished  him  medicines,  as  charged  in 
the  account  annexed. 
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The  defendant's  mother  testified  that  he  was  not  .wenty-one  years  of 
age,  and  that  at  the  time  of  his  sickness  he  resided  at  home  with  hU 
parents,  who  kept  house ;  that  the  defendant's  father  was  very  poor  and 
was  unable  to  pay  his  bills  at  the  time  of  and  before  and  after  the  defend- 
ant's sickness.  The  defendant  testified  that  he  lived  at  home  with  his 
f»arents  at  the  time  of  his  sickness  ;  that  he  had  worked  in  one  place  for 
four  years  ;  and  that  he  always  received  and  receipted  for  his  own  pay 
and  carried  it  home  and  gave  it  to  his  father. 

In  behalf  of  the  plaintiff  it  was  testified  that  the  father  had  had  his 
poll  taxes  abated  because  he  was  too  poor  to  pay  them ;  that  he  was 
ejected  from  the  house  in  which  he  lived  because  he  could  not  pay  the 
rent,  and  the  plaintiff  testified  that  he  knew  that  the  defendant's  father 
was  very  poor  and  unable  to  pay  for  necessaries  furnished  to  his  son  ; 
that  he  would  not  and  did  not  give  any  credit  to  the  father,  but  gave  the 
defendant  himself  the  credit  and  made  the  charges  to  no  one  else ;  and 
that  since  the  sickness,  but  before  he  was  twenty-one  years  old,  the 
defendant  had  at  various  times,  when  asked  for  the  amount  of  the  bill,, 
promised  the  plaintiff  to  pay  it.  It  did  not  appear  that  the  defendant 
was  informed  the  charges  were  made  to  him  till  after  the  services  had 
been  rendered. 

The  judge  among  other  things  instructed  the  jury  that  the  poverty  of 
the  father  would  not  be  sufficient  to  render  the  son  liable  for  necessaries 
furnished  to  him,  but  that  the  plaintiff  must  go  further  and  show  a 
refusal  or  neglect  of  the  father  to  furnish  them.  The  jury  returned  a 
verdict  for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

W,  B.  Gale,  for  plaintiff. 

P.  If.  Coaney,  for  defendant. 

DtsvENS,  J.  In  this  case  it  did  not  appear  at  whose  request  the  ser- 
vices for  the  value  of  which  this  action  was  brought  were  rendered,  or 
that  any  information  was  given  the  defendant,  who  was  a  minor  residing 
in  the  house  of  his  father,  until  after  the  services  were  performed,  that 
any  charges  were  being  made  against  him  therefor,  or  that  he  was  ex- 
pected to  pay  for  the  same.  After  the  services  were  rendered,  but 
during  his  minority,  there  was  evidence  that  the  defendant  said  that  he 
would  pay  for  such  services,  but  this  could  have  no  binding  effect  as  a 
legal  promise.  His  liability  must  depend  upon  the  condition  of  things 
at  the  time  of  the  rendition  of  the  services.  If  a  ratification  by  the 
minor  were  relied  upon  to  charge  him,  it  must  be  one  made  after  his 
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arriyal  at  full  age.  Boydai  y.  Boyden^  9  Mete.  519 ;  M<jr$e  t.  Wheeler ^ 
4  Allen,  570. 

We  are  of  opinion  that  the  instruction  to  the  jury  that  the  poverty  of 
the  father  would  not  he  sufficient  to  render  the  son  liable  for  the  neces- 
saries furnished  to  him,  but  that  the  plaintifE  must  go  further  and  show  a 
refusal  or  neglect  of  the  father  to  furnish  them,  was  sufficiently  favorable 
to  the  plaintiff.  An  infant,  when  residing  at  home  and  under  the  care  of 
his  father  and  supported  by  him,  is  not  liable  even  for  necessaries.  If 
he  were,  the  father  would  be  deprived  of  his  right  to  determine  what  the 
character  of  that  support  should  be.  Bainhridge  v.  Pickering,  2  W. 
Bl.  1325  ;  1  Esp.  N.  P.  165  ;  Wcdling  v.  ToU,  9  Johns.  141 ;  Angel  v.  ifc- 
Lallan,  16  Mass.  28.  Nor  do  we  thmk  that  a  case  can  be  excepted  from 
this  well-recognized  principle  because  the  father  is  found  to  be  a  poor 
man.  When  necessary  professional  services  are  rendered  to  a  minor 
son  residing  in  the  house  of  his  father,  the  legal  inference  is  that  the 
father  is  the  person  liable  therefor.  In  the  present  case  the  father  was 
keeping  a  family  together,  and  was  receiving  the  wages  of  this  minor. 
While  it  was  proved  that  he  was  unable  to  pay  the  debts  he  had  in^ 
curred,  he  was,  so  far  as  it  appeared,  doing  his  best  with  the  means  at  his 
command  to  provide  i  3r  his  family.  No  refusal  or  neglect  to  perform 
his  duty  of  supporting  the  son  was  shown,  although  from  his  impoverished 
condition  it  may  perhaps  be  fairly  inferred  that  such  duty  could  be  but 
imperfectly  performed.  Ordinarily  when  one  renders  to  another  valu- 
able service,  the  law  will  imply  a  promise  to  pay  therefor  by  him  for 
whom  such  service  is  rendered,  and  this  upon  the  ground  that  as  such 
party  cannot  infer  service  of  this  character  to  be  gratuitous,  it  must  be 
implied  that  he  promised  to  pay  for  it ;  but  no  such  implication  can  arise 
against  a  minor  residing  with  his  father,  delivering  over  to  him  his  wages 
and  entitled  to  look  to  him  for  support. 

Upon  the  evidence  in  the  present  case  all  the  elements  exist  which  are 
necessary  to  make  the  father  liable.  The  plaintiff  could  not  fix  a  liabil- 
ity upon  the  son  by  giving  the  credit  to  him  for  services  without  the 
knowledge  of  either  father  or  the  son.  Whether  such  liability  had  been 
incurred  must  be  determined  by  the  facts,  with  which  both  parties  were 

acquainted. 

JBaeceptunu  overruled. 
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(114  Maes.  420.) 
Action  — •  against  com  interfering  with  estcUe  of  dececued  per$9n. 

One,  who,  as  the  widow's  agent,  in  good  faith  sells  perishable  property  of  the  estate  oi 
the  dead  hushand  and  accounts  for  the  proceeds,  is  not  liable  to  an  administrator  aftar- 
wards  appointed. 

TORT,  brought  by  the  administrator  of  the  estate  of  Frank  A.  Bolfe 
for  the  conversion  of  two  horses  belonging  to  the  estate. 

At  the  trial  in  the  Supreme  Court,  before  Lord,  J.,  there  was  evidence 
to  show  that  the  plain t^ifiTs  intestate,  an  officer  in  the  United  States 
army,  was  killed  in  the  battle  of  the  Wilderness  in  1864 ;  that  his  horses, 
sword  and  various  other  articles  were  sent  by  the  general  of  the  army 
to  Washington,  D.  C,  directed  to  the  care  of  the  defendant,  a  paymaster 
in  the  United  States  army,  who  forthwith  forwarded  all  the  articles,  ex- 
cept the  horses,  to  the  widow  of  the  deceased  at  Lawrence,  Mass.,  where 
she  then  resided ;  that  the  horses  were  sick  and  diseased  and  iu  bad  con- 
dition ;  that  they  were  put  in  a  stable  under  the  charge  of  a  stable-keeper, 
and  that  the  defendant  sought  of  the  widow  directions  as  to  what  dispo* 
sition  should  be  made  of  them ;  that  she  thereupon  directed  him  to  have 
them  sold  at  Washington,  and  to  send  her  the  proceeds ;  and  that  tJie  de* 
Cendant,  in  accordance  with  her  directions,  employed  an  auctioneer  to 
sell  them  for  her  at  public  auction,  and  sent  her  the  proceeds,  which  she 
received  ;  that  the.  stable-keeper's  charge  for  keeping  was  $1.00  per  day 
for  each  horse ;  that  the  defendant  never  acted  or  claimed  to  act  con- 
cerning the  horses  except  in  accordance  with  ihe  directions  of  the  widow  ; 
that  he  never  had  any  personal  benefit  from  the  horses  or  the  proceeds, 
and  that  he  charged  nothing  for  his  services ;  and  that  these  transactions 
all  took  place  within  a  few  weeks  of  Rolfe's  death. 

The  plaintiff  contended  that  the  defendant  acted  for  himself,  and  that 
he  neither  was,  nor  could  be,  justified  in  what  he  did  touching  the  dis- 
posal of  the  horses  by  any  power  which  the  intestate's  widow  did  or 
could  confer  upon  him.  He  also  contended  that  the  sale  was  a  pretended 
one,  made  pursuant  to  a  secret  arrangement  between  the  defendant 
and  the  auctioneer,  by  which  the  possession  of  the  horses,  or  of  one  of 
them,  passed  to  the  defendant,  in  fraud  of  the  plaintiff's  intestate's  estate. 

The  court  instructed  the  jury  that  under  the  laws  of  Massachusetts 
the  widow  w^  prima  facie  entitled  to  administer  upon  the  estate  of  her 
deceased  husband ;  that  if  Mrs.  Bolfe,  immediately  upon  knowing  that 
the  effects  of  her  deceased  husband  were  in  care  of  the  defendant  at 
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Washington,  requested  him  to  act  in  reference  to  them  in  her  behalf, 
and  he  did  so  act  in  good  faith  (said  property  being  perishable  in  its  na- 
ture), and  made  the  sale  as  her  agent  and  at  her  request,  and  in  all  re- 
spects accounted  with  her  for  all  which  he  received,  that  he  was  not  lia- 
ble ;  but  that  if  he  undertook  in  any  manner  to  act  in  his  own  behalf,  or 
to  secure  for  himself  directly  or  indirectly  any  benefit  from  the  sale  of 
the  horses,  or  if  there  was  any  secret  arrangement  or  understanding  be- 
tween himself  and  the  auctioneer  that  he  was  to  become  possessed  of  one 
or  of  both  the  horses  under  a  pretended  sale,  then  the  action  might  be 
maintained,  and  he  would  be  liable  for  the  value  of  the  horses  to  the 
present  plaintiff. 

The  jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff  alleged 
exceptions. 

(7.  Cowleify  for  plaintiff. 

Z>.  S.  Sf  (?.  F.  Richardion^  for  defendant. 

Devens,  J.  The  rights  of  the  plaintiff,  who  seeks  to  recover  here  for 
an  alleged  conversion  of  the  property  of  his  intestate,  must  be  governed 
by  the  principles  which  would  control  in  an  action  for  wrongful  inter* 
meddling  with  the  estate  by  one  who  it  was  claimed  had  thereby  rendered 
himself  liable  as  executor  de  son  tort.  Under  Gren.  Sts.,  ch.  94,  §  14,  any 
one  intermeddling  injuriously  with  the  estate  of  a  deceased  person,  with- 
out being  thereto  authorized  by  law,  is  liable  to  the  persons  aggrieved  as 
an  executor  in  his  own  wrong;  and  by  section  15  of  the  same  chapter, 
every  executor  in  his  own  wrong  is  liable  to  the  rightful  executor  or  ad- 
ministrator for  the  full  value  of  the  goods  taken  by  him,  and  for  all 
damage  caused  by  his  acts  to  the  estate  of  the  deceased. 

Upon  the  evidence  in  the  case,  the  defendant  was  rightfully  in  pos- 
session of  the  horses,  the  value  of  which  is  sued  for,  the  intestate  having 
been  an  officer  of  the  United  States  army,  killed  at  the  battle  of  the 
Wilderness  in  1864,  and  his  effects  having  been,  by  direction  of  the  com- 
manding general,  placed  in  charge  of  the  defendant,  who  was  then  a  pay- 
master in  the  army.  Under  the  instructions,  the  jury  must  have  found 
that,  upon  being  informed  that  the  effects  of  the  intestate  were  in  the 
care  of  the  defendant  at  Washington,  his  widow  requested  him  to  act  fo* 
her  in  reference  to  them ;  that  he  did  so  in  good  faith  ;  that,  the  prop- 
erty being  perishable  in  its  nature  (consisting  of  horses  diseased  and  iv 
bad  condition,  which  could  only  be  kept  at  great  and  disproportionate 
expense),  he,  in  compliance  with  her  directions,  sold  them  and  remitted 
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t6  her  the  proceeds ;  and  that  he  in  no  manner  acted  in  his  own  behalf, 
nor  in  any  way,  directly  or  indirectly,  secured  to  himself  any  benefit  from 
the  transaction. 

The  acts  of  the  defendant,  upon  which  it  b  sought  to  charge  him, 
were  done  in  1864,  and  it  would  be  unfortunate  in  the  present  case  il 
the  general  principles  of  law  were  such  as  to  compel  us  to  charge  the  de- 
fendant (who  appears  to  have  acted  throughout  with  the  honorable  pur- 
pose of  saying  the  effects  of  a  fellow-soldier,  and  neither  to  have  asked 
nor  receiyed  compensation  for  his  services)  with  liability  in  a  suit 
brought  so  long  after  the  transactions  referred  to.  We  are  of  the  opinion 
that  they  do  not  so  compel  us,  and  that  the  ruling  under  which  a  verdict 
was  rendered  for  the  defendant  is  not  open  to  exception. 

Upon  the  death  of  a  person,  a  short  time  must  necessarily  elapse  be- 
fore title  to  his  personal  property  can  be  acquired  by  the  issue  of  letters 
testamentary  or  of  administration.  Within  this  period,  however,  many 
acts  must  be  done  if  such  property  is  to  be  suitably  preser^^ed.  Groods 
must  be  stored,  animals  fed  and  cared  for,  and  perishable  property 
must  be  disposed  of.  As  by  Gren.  Sts.,  ch.  94,  §  1,  the  widow,  or  next  of 
kin,  or  both,  as  the  Probate  Court  shall  see  fit,  are  entitled  to  the  ad- 
ministration, no  person  can  be  more  suitable  than  the  widow  to  take  such 
temporary  charge  of  the  property.  We  are  to  consider  whether  one 
who  aids  her  in  this,  acting  simply  as  her  servant  and  agent,  becomes 
liable  for  the  value  of  the  goods  which  he  thus  assists  her  in  caring  for, 
and,  when  the  property  is  perishable,  in  disposing  of.     ' 

It  was  formerly  held,  with  great  strictness,  that  no  one  could  interfere 
m  the  least  with  the  estate  of  a  deceased  person.  This  was  carried  to 
such  an  extent,  that  a  wife  has  been  held  liable  as  executrix  de  son  tart 
for  milking  the  cow  of  her  deceased  husbapd.  Garret  v.  Carpenter,  2 
Dyer,  166,  note.  But  it  is  now  determined  that  there  are  many  acts 
which  do  not  make  one  liable,  such  as  locking  up  the  goods  of  the 
deceased  for  preservation,  directing  the  funeral  and  paying  the  expenses 
thereof,  feeding  his  cattle,  etc.,  for  these  are  necessary  acta  of  kindness 
and  of  charity.  1  Williams  on  Executors  (4tb  Am.  ed.),  214,  and  cases 
there  cited  ;   Camden  v.  Fletcher,  4  M.  &  W.  378. 

In  Padget  v.  Priest,  2  T.  R.  97,  Mr.  Justice  Bullbr  intimates  that  if 
the  defendant  had  acted  merely  as  the  servant  of  another,  he  should  not 
be  held  liable.  In  Brown  v.  Sullivan,  22  Ind.  359,  it  was  held  that  tak- 
ing possession  of  property  at  the  request  of  the  widow  of  the  deceased, 
for  the  purpose  of  taking  care  of  it,  did  not  make  one  liable  as  executor 
de  son  tort.  In  Givens  v.  HtggxTis^  4  McCord,  286,  it  was  held  that 
one  acting  as  agent  for  the  widow,  and  not  knowing  in  what  character 
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she  was  acting,  would  be  oonsidered  as  her  agent  merely,  and  not  as 
exercising  such  control  over  the  funds  of  the  estate  as  to  make  himself 
liable.  In  this  case  the  defendant  had,  by  direction  of  the  widow,  trans- 
ferred certain  property  of  the  deceased  in  payment  of  one  of  his  debts. 
In  Magnet  v.  Ryon^  19  Mo.  196,  it  was  held  that  a  person  who 
had,  by  direction  of  the  widow,  sold  certain  goods  and  paid  oyer  to  her 
the  proceeds,  was  not  liable  as  executor  de  son  tarty  and  that  no  one  was 
liable  as  such  for  acts  in  reference  to  the  administration  of  an  estate, 
which  he  had  done  merely  as  the  servant  of  another. 

Both  these  last  cases  go  much  further  than  the  present  case,  and  per- 
haps further  than  we  should  be  willing  to  go.  The  rules  against  inter- 
meddling with  the  estates  of  deceased  persons  are  important,  as  the 
interval  of  time  between  the  decease  and  the  appointment  of  an  admin- 
istrator affords  opportunities  of  which  evil  disposed  or  even  intrusive  and 
officious  persons  should  not  be  allowed  to  take  advantage,  by  interfering 
with  the  administration  of  the  person  who  may  thereafter  be  appointed. 
When,  however,  one  can  show  (and  this  is  all  that  is  requisite  in  order 
to  sustain  the  ruling  of  the  presiding  judge)  that  he  has  acted  in  good 
faith,  at  the  request  of  the  party  entitled  to«  administration,  in  doing  an 
act  in  disposing  of  perishable  property  apparently  necessary  for  the 
purpose  of  having  its  proceeds  reach  those  entitled  to  them,  and  has  paid 
over  the  proceeds  to  the  party  at  whose  request  he  has  thus  acted,  he  is 
not  responsible  for  a  wrongful  conversion  of  the  property. 

Exceptions  overruletL 


Habtford  y.  Bbadt. 

(114  Mass.  466.) 
Highway  —  driving  cattle  in  —  liability  of  owner /or  injury  to  adjoining  property. 

When  cattle  properly  diiven  upon  the  highway  escape  upon  nnfenoed  adjoining  land, 
their  owner  is  not  liable  therefor,  if  he  makes  reasonable  efforts  to  remove  them  and  to 
prevent  damage. 

When  by  the  wrongful  acts  of  a  stranger  the  cattle  of  A.  are  driven  upon  the  land  of  B., 
the  owner  of  them  is  not  liable  to  B.  in  an  action  of  tort. 

TORT  for  damage  done  by  the  defendant's  cattle. 
The  first  couuc  in  the  declaration,  which  was  the  count  on  which  the 
plaintiff  relied,  was  as  follows :  "  And  the  plaintiff  says  that  November 
Vol.  XIX.— 48 
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21,  1871,  he  was,  and  ever  since  has  been,  lawfully  seized  and  possessed 
of  a  certain  tract  of  land  in  Watertown,  [describing  it.]  And  the  plain- 
tiff says,  that  the  defendant,  November  21,  1871,  at  said  Watertown, 
had  in  his  possession  a  certain  number  of  cattle,  to  wit,  fifty  ;  and  that 
said  Brady  had  the  care,  government  and  direction  of  said  drove  of  cat* 
tie,  which  were  being  driven  from  said  Watertown  to  the  town  of 
Brighton,  in  said  county  of  Middlesex,  on  the  public  highway,  near  the 
aforesaid  close  of  the  plaintiff ;  that  said  Brady,  not  minding  nor  regard- 
ing his  duty  iu  this  behalf,  then  and  there  by  his  said  servants  so  care- 
lessly, negligently  and  unskillfully  managed  and  behaved  himself  in  this 
behalf,  and  so  ignorantly,  carelessly  and  negligently  drove,  managed, 
guided  and  governed  said  drove  of  cattle,  that  said  drove  of  cattle,  for 
want  of  good  and  sufficient  care  and  icanagement  thereof,  as  aforesaid, 
then  and  there  broke  and  entered  the  close  aforesaid,  and  ate  up, 
trampled  down  and  destroyed  a  large  number  of  cabbages,  to  wit,  four 
thousand,  then  and  there  being  and  growing  on  said  close,  the  property 
of  the  plaintiff."  The  answer  denied  '^  each  and  every  allegation  in  the 
plaintiff's  writ  and  allegation  contained.' 


9t 


At  the  trial  in  the  Superior  Court,  before  Dewet,  J.,  it  appeared  that 
the  defendant,  the  owner  of  certain  cattle,  hired  one  Hoyt,  for  an  agreed 
price,  to  drive  them  from  Watertown  to  Brighton,  by  the  highway ;  that 
Hoyt  was  to  employ  and  pay  for  whatever  assistance  he  needed ;  that 
Hoyt  had  also  made  an  agreement  with  one  Brownell  to  drive  certain 
other  cattle  for  Brownell  to  the  same  place  ;  that  Hoyt  hired  two  boys 
and  a  man  to  assist  him ;  that  Hoyt  put  the  two  droves  together,  and  was 
assisted  by  the  man  and  the  boys ;  that  after  going  a  part  of  the  distance, 
the  cattle  broke  away  from  Hoyt  and  his  assistants  and  ran  from  the 
highway,  some  into  the  field  of  one  Hooper,  and  some  into  the  land  of 
one  Halleran ;  that  Hooper  and  Halleran,  without  being  requested  to  do 
so  by  Hoyt  or  his  assistants,  drove  the  cattle  from  their  respective  prem- 
ises ;  that  notwithstanding  the  efforts  of  Hoyt  and  his  assistants,  some  of 
the  cattle  thus  driven  by  Hooper  and  Halleran  passed  from  the  land  of 
Halleran  into  and  over  the  land  of  the  plaintiff,  and  injured  the  cabbages 
thereon ;  that  Hoyt  and  his  man  were  experienced  drivers  of  cattle ; 
that  the  defendant  was  not  with  the  cattle  after  Hoyt  started  with  them ; 
that  after  getting  the  cattle  back  into  the  highway,  Hoyt  and  Locke 
drove  them  to  Brighton.  It  did  not  appear  that  the  cattle  broke  or 
passed  through  any  fence. 

The  judge  instructed  the  jury  as  follows :  '^  If  the  defendant  employed 
one  Hoyt  for  an  agreed  price  to  drive  a  number  of  his  cattle  from  Water- 
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towB  to  Brighton,  and  while  being  driven  by  Hoy  t,  and  those  he  employed 
to  assist  him,  they  escaped  from  the  control  of  Hoyt,  and  broke  and  en- 
tered the  plaintiffs  close,  and  trampled  down  and  destroyed  his  crops, 
the  defendant  is  liable  therefor.  If  other  cattle  than  the  defendant's 
broke  and  entered  with  his  cattle  the  plaintiff's  close,  the  defendant  is 
liable  only  for  such  damages  as  the  jury  are  satisfied  were  done  by  the 
cattle  of  the  defendant.'' 

The  jory  returned  a  verdict  for  the  plainti£EtftQ^<l  the  defendant  alleged 
exceptions. 

J.  W,  Hammond^  for  defendant. 

L  T.  Drew  Sf  C.  H.  OheUU,  for  plaintifE. 

Deyens,  J.  Inasmuch  as  the  highways  have  been  set  aparty  among 
other  things,  that  cattle  may  be  driven  thereon,  and  as,  from  the  nature 
of  such  animals,  it  is  impossible,  even  with  care,  to  keep  them  upon  the 
highways,  unless  the  adjoining  land  is  properly  fenced,  it  has  been  set- 
tled that  the  owner  of  unfenced  lands  upon  such  ways  cannot  seize  as 
damage  feasant,  or  sustain  an  action  for  the  injury  caused  by,  cattle  that 
wander  thereupon,  if  reasonable  care  has  been  used  in  driving  them  along 
the  highway,  or  if  they  have  so  escaped,  having  been  properly  managed, 
if  reasonable  effort  has  been  made  to  remove  them.  Stackpoh  v.  Healy^ 
16  Mass.  33,  and  cases  cited ;  Lyman  v.  CHpsan,  18  Pick.  422 ;  Little 
T  LtUhrop^  5  Greenl.  356 ;  Lord  v.  Wormwordy  29  Me.  282 ;  Avery 
V.  Maxwk,  4  N.  H.  36 ;  MxEU  v.  Stark,  4  N.  H.  512 ;  Davaetan  v. 
Payne,  2  H.  Bl.  527  ;  Goodwyn  v.  CheveUy,  4  H.  &  N.  631. 

The  common  law  is  not  altered  by  Gren.  Sts.,  ch.  25,  §  25,  which  pro- 
vides that  ^'  when  any  person  is  injured  in  his  land  by  sheep,  swine, 
horses,  asses,  mules,  goats  or  neat  cattle,  he  may  recover  his  damages 
in  an  action  of  tort  against  the  owner  of  the  beasts,  or  by  distraining." 
This  statute  is  intended  to  prescribe  the  remedies  to  which  a  party  in- 
jured is  entitled,  one  of  which,  that  by  distraint,  involves  much  detail ; 
but  leaves  the  question  whether  the  facts  as  proved  in  a  particular  case 
show  an  injury  of  such  a  character  as  to  form  the  proper  subject  of  legal 
proceedings,  to  be  determined  by  the  principles  of  the  law  as  they  were 
then  understood. 

In  the  present  case,  the  count  of  the  declaration  on  which  the  plaintiff 
relied  was  one  charging  the  defendant  with  so  negligently  driving  the 
cattle  along  the  public  highway  near  the  plaintiff's  close,  that  by  reason 
thereof  they  broke  and  entered  such  close  and  did  the  damage  complained 
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of.  But  the  question  whether  there  was  any  negligence  in  the  manner 
in  which  the  cattle  were  driven  along  the  highway  was  not  put  to  the 
jury  by  the  learned  judge.  He  ruled  that  if,  while  the  cattle  were  being 
driven  by  Hoyt  and  his  assistants,  they  escaped  from  his  control  and 
broke  and  entered  the  plaintiff's  dose,  and  trampled  and  destroyed  his 
crops  there  growing,  the  defendant  was  liable  therefor.  This  instruction 
apparently  assumes  that  the  cattle  entered  into  the  land  of  the  plaintiff 
directly  from  the  highway.  As  the  case  finds  that  they  did  not  pass 
through  any  fence,  it  is  erroneous,  because  it  makes  the  defendant  re- 
sponsible even  if  the  cattle  were  in  all  respects  properly  managed  and 
attended  while  traveling  on  the  highway,  and  if  having  escaped  while 
so  managed  and  attended  into  the  plaintiff's  land,  every  reasonable  effort 
was  made  to  remove  them  and  prevent  damage. 

On  examining  the  facts,  however,  as  reported  in  the  bill  of  exceptions, 
it  will  be  seen  that  the  cattle  left  the  highway  and  entered  first  upon  the 
lands  of  Hooper  and  Halleran,  who  drove  them  out  of  their  respective 
premises  without  the  request  of  Hoyt  and  his  assistants,  and  that,  not- 
withstanding their  efforts,  some  of  the  cattle  thus  driven  passed  over  the 
land  of  the  plaintiff,  it  not  appearing  that  they  passed  through  any 
fences,  and'  did  damage  thereon,  which  was  the  injury  complained 
of.  Upon  this  aspect  of  the  evidence  the  instruction  was  defective  also, 
and  did  not  call  the  attention  of  the  jury  to  the  considerations 
which  should  have  governed  the  decisions  of  the  case  as  presented 
by  such  a  state  of  facts.  Unless  there  was  evidence  of  negligence 
in  driving  the  cattle,  or  in  permitting  them  to  remain  an  unreasonable 
time,  by  entering  and  being  upon  the  unfenced  lands  of  Hooper 
and  Halleran,  which  were  bounded  upon  the  highway,  the  cattle  were 
not  there  under  such  circumstances  that  any  action  could  have  been 
maintained  for  their  casual  trespass.  The  only  right  which  Hooper  and 
ELalleran  had  in  reference  to  them  (having  no  right  under  such  circum- 
stances to  distrain  them  damage  feasant)  was  to  drive  them  back  into 
the  road.  The  case  does  not  present  the  question  whether,  the  cattle 
being  thus  upon  the  lands  of  Hooper  and  Halleran,  if  they  themselves, 
following  their  own  habits  and  instinct^  had  passed  from  these  lands  to 
the  land  of  the  plaintiff,  the  track  being  also  unfenced,  an  action  could 
have  been  maintained  for  the  damage  there  done.  The  instruction  given 
would,  as  applied  to  the  facts,  permit  the  plaintiff  to  recover,  even  if  the 
cattle  were,  in  the  effort  to  get  them  off  their  own  lands,  wrongfully  and 
uegligently  driven  by  Hooper  and  Halleran  upon  the  land  of  the 
plaintiff.  It  presents  the  question,  therefore,  whether,  if  by  the 
wrongful  act  of  a  stranger  the  cattle   of  A.   are  driven  upon  the 
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land  of  B.,  the  owner  of  them  is  liable  to  B.  in  an  action  of  tort.  It  is 
undoubtedly  contemplated  by  the  law  that  the  owner  shall  be  liable  for 
all  the  damage  done  by  domestic  animals,  resulting  from  their  habits  or 
from  any  neglect  by  those  to  whom  he  may  intrust  them ;  but  where 
injury  proceeds  from  neither  of  these  causes,  but  from  the  wrongful  act 
of  a  third  person,  such  person  alone  should  be  liable. 

In  this  discussion  we  have  treated  the  defendant  as  responsible  for  the 
conduct  of  Hoyt,  and  as  the  case  is  to  go  back  for  a  new  trial,  it 
is  proper  to  add  that  this  is  in  our  opinion  correct.  The  word  ^^  owner,*' 
as  used  in  Gen.  Stats.,  ch.  25,  §  25,  is  intended  to  include  the  person  in 
whom  is  the  general  property  in  the  animals,,  while  it  embraces  also 
those  who  are  in  possession  of  them  under  a  special  title  or  by  virtue  of 
any  Hen,  and  such  general  owner  must  be  held  responsible  even  if,  at  the 
time  of  any  injury  alleged  to  have  been  committed  by  them,  they  were 
in  the  possession  of  a  bailee  for  the  purpose  of  being  driven  from  one 
place  to  another.     Sieridan  v.  Becm,  8  Mete.  284 

Exceptions  suitained. 


Rowland  v.  Howland. 

(114  Mara.  M7.) 
Seduction  —  action /or  —  evidence. 

Eyidenoe  that  theplaintifrs  marriage  with  his  reputed  wife  was  void  iSt  in  an  action  for  the 
sedactionof  his  reputed  daughter,  admissible  on  the  defendant's  part,  to  rebut  a  pre- 
sumption of  actual  service  by  showing  that  the  plaintiff  was  not  legally  entitled  to  her 
seryices  ;  and  in  mitigation  of  damages. 

TORT.  The  declaration  was  as  follows  :  '*  And  the  plaintiff  says,  that 
the  defendant,  on  or  about  the  8th  day  of  April,  A.  D.  1872,  de- 
bauched and  carnally  knew  Flora  N.  Howland,  a  minor  daughter  of  the 
plaintiff,  between  the  age  of  fifteen  and  sixteen  years,  and  the  servant  of 
tlie  plaintiff,  whereby  the  said  Flora  became  pregnant  and  sick  with  child 
for  a  long  space  of  time,  to  wit,  for  the  space  of  nine  months  following,  at 
the  expiration  of  which  time  the  said  Flora  was  delivered  of  the  child 
with  which  she  was  pregnant  as  aforesaid.  By  means  of  which  said  sev- 
eral premises  the  said  Flora  was,  for  a  long  space  of  time,  unable  to  do 
and  perform  her  duties  as  a  servant  of  the  plaintiff  as  aforesaid,  and  the 
plaintiff  was  thereby  deprived  of  her  service,  and  was  put  to  great  ex< 
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pense  on  accoant  of  her  said  sickness,  to  wit,  the  sum  of  one  hundred 
dollars,  and  was  occasioned  great  mental  suffering."  The  answer  was  a 
general  denial. 

At  the  trial  in  the  Superior  Court  before  Allen,  J.,  there  was  evidence 
tending  to  show  that  Flora  N.  Howland  was  delivered  of  a  child,  as  al- 
leged in  the  declaration,  and  that  the  defendant  was  its  father.  The 
plaintiff  testified  that  she  was  his  minor  daughter,  and  lived  at  his  house. 
I'here  was  no  evidence  in  respect  to  any  service  which  she  rendered  the 
plaintiff.  The  defendant  offered  to  prove,  by  competent  evidence,  that 
Sarah  N.  Howland,  who  was  called  the  wife  of  the  plaintiff,  and  who  was 
the  mother  of  Flora,  was  formerly  the  wife  of  one  Heman  B.  Ryder,  who 
obtained  a  divorce  from  her  from  the  bonds  of  matrimony,  in  May,  1847, 
for  her  misconduct ;  that  it  was  about  a  year  after  that  time  when  the 
ceremony  of  marriage  was  performed  between  her  and  the  plaintiff ;  and 
that  Heman  B.  Ryder  was  still  alive.  He  contended  that  upon  proof 
of  these  facts  the  plaintiff  could  not  maintain  the  action.  It  appeared  in 
the  case  that  the  plaintiff  and  Sarah  N.  had  lived  together  as  husband 
and  wife  since  the  ceremony  of  marriage  above  stated.  The  court  ex- 
eluded  this  evidence,  and  the  jury  having  found  a  verdict  for  the  plain- 
tiff, the  defendant  alleged  exceptions. 

G,  Afarston,  for  defendant. 

«/.  M.  Day,  for  plaintiff. 

Wells,  J.  The  evidence  offered  to  show  that  the  marriage  of  the 
plaintiff  with  Sarah  N.  Howland  was  illegal  and  void,  tended  directly  to 
negative  one  proposition  upon  which  his  action  was  founded ;  to  wit,  that 
he  was  legally  entitled  to  the  services  of  Flora  N.  Howland  as  his  minor 
daughter.  This  was  not  in  avoidance,  but  in  direct  denial  and  disproof 
of  a  material  fact  alleged  by  the  plaintiff. 

The  plaintiff  may  indeed  maintain  his  action  upon  proof  of  actual 
service,  although  not  the  legal  parent ;  and  the  facts  of  the  case,  with 
the  supposed  relations  between  them,  might  have  warranted  the  jury  in 
inferring  that  the  condition  of  actual  service  existed.  But  that  was  not 
the  necessary  conclusion ;  and  the  defendant  was  deprived  of  the  benefit 
of  evidence  which  was  competent  and  material  upon  that  issue  also,  as  well 
as  upon  the  question  of  the  measure  of  damages. 

Baceeptiom 
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Hawes  v.  Enowleb. 

(114  Mm.  518.) 
Damages —  in  aetion  against  master, 

II  there  is  wantonneM  or  mischief,  caosing  additional  bodily  or  m«&tal  damage,  In  th« 
injuiions  act  of  a  serrant  within  the  scope  of  his  employment,  that  wantonness  or  mis- 
chief will  enhance  the  damages  as  against  the  master. 

TORT  for  damage  caused  by  the  defendant's  servant  driving  against 
the  plaintiffs  wagon. 

At  the  trial  in  the  Superior  Court,  before  Briohah,  C.  J.,  the  plaintiff 
offered  evidence  to  show  that  the  servant  of  the  defendant,  who  was 
driving  the  defendant's  stage-coach  at  the  time  of  the  collision,  drove 
against  the  wagon  of  the  plaintiff  wantonly,  as  well  as  carelessly  and 
negligently,  and  sought  to  enhance  the  damages  on  that  account. 

The  defendant  requested  the  court  to  instruct  the  jury  that  he  was  not 
liable  for  any  wanton  conduct  of  his  servant,  but  only  from  his 
negligence  and  want  of  due  care  in  his  service,  and  that  if  the  fact, 
as  contended  for  by  the  plaintiff,  was  that  the  servant,  when  he  came  in 
collision  with  the  plaintiff's  wagon,  acted  in  such  a  manner  as  to  wound 
the  feelings  of  the  plaintiff,  it  would  not  enhance  the  damages. 
The  court  ruled  against  the  objection  of  the  defendant,  that  if  there  was 
wantonness  or  mischief  in  the  act  of  the  servant,  affecting  the  plaintiff 
injuriously  in  body  or  mind,  that  fact  would  tend  to  enhance  the 
damages.  The  jury  returned  a  verdict  for  the  plaintiff  for  $202, 
and  the  defendant  alleged  exceptions. 

G.  Marstony  for  plaintiff. 

G.  A,  King  ^  H,  P.  Barriman^  for  defendant. 

Grat,  C.  J.  A  master  is  responsible  for  a  wrongful  act  done  by  his 
servant  in  the  execution  of  the  authority  given  by  the  master,  and  for 
the  purpose  of  performing  what  the  master  has  directed,  whether 
the  wrong  done  be  occasioned  by  the  mere  negligence  of  the  servant,  or 
by  a  wanton  and  reckless  purpose  to  accomplish  the  master's  business  in 
an  unlawful  manner,  ffowe  v.  Newmarch,  12  Allen,  49  ;  Ramsden 
T.  Bost<m  ^  Albany  Railraad  Co.,  104  Mass.  117 ;   S.  C,  9  Am.  Rep.  200. 

In  an  action  of  tort  for  a  willful  injury  to  the  person,  the  manner  and 
manifest  motive  of  the  wrongful  act  may  be  given  in  evidence  as  affect* 
ing  the  question  of  damages,  for  when  the  merely  physical  injury  is  the 
same,  it  may  be  more  aggravated  in  its  effects  upon  the  mind,  if  it 
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is  done  in  wanton  disregard  of  the  rights  and  feelings  of  the  plain 
tiff,  than  if  it  is  the  result  of  mere  carelessness.     Sunoe  v.  Heywood^ 
7  Allen,  118  ;  Smith  v.  Hckomh,  99  Mass.  552. 

The  evidence  introduced  at  the  trial,  so  far  as  it  is  reported  in  the  bill 
of  exceptions,  was  that  the  defendant's  servant,  driving  the  defendant's 
coach,  drove  against  the  wagon  of  the  plaintiff  wantonly,  as  well 
as  carelessly  and  negligently.  As  applied  to  this  evidence,  the  instruc- 
tion requested  was  rightly  refused  ;  and  the  instruction  given,  fairly 
construed,  was  only  that  if  in  the  act  done  by  the  servant  in  the  perform 
ance  of  his  master's  business,  by  which  the  plaintiff  was  injured,  there 
was  wantonness  or  mischief  on  the  part  of  the  wrong-doer,  which  caused 
additional  injury  to  the  plaintiff  in  body  or  mind,  it  would  tend  to 
enhance  the  damages.  Thus  construed,  the  instruction  is  unexcep- 
tionable. 

BxeepHom  averrtded. 


Daniels  v.  Newton. 

(114  Mass.  6S0.) 

Action /br  breach  of  contract  —  when  tt  accruet. 

An  action  for  the  breach  of  a  written  a^i^reemeDt  to  purchase  land  brought  before 
the  expiration  of  the  time  given  for  the  purchase,  cannot  be  maintained  by  proof 
of  an  absolute  refusal  on  the  defendant's  part  ever  to  purchase.    {See  noU,  p.  804. ) 

WELLS,  J.     This  action  is  for  breach  of  an  agreement  in  writing, 
under  seal,  for  the  purchase  of  certain  land  from  the  plaintiff  by 

the  defendants.     The  time  for  performance  is  indicated  by  two  clauses  ; 

one  that  "  said  premises  are  to  be  conveyed  within  thirty  days  from  this 

date ;  "  the  other  that  <<  in  case  the  said  parties  of  the  second  part  should 

fail  to  sell  their  estate  at  the  expiration  of  the  thirty  days,  then  we  agree 

to   extend    this   agreement    for   thirty  days."      The    inference  from 

the    latter    clause   is   that    the  defendants  were   to  have  the   whole 

thirty  days  for  performance   on   their  part,  and,   in  the  contingency 

mentioned,  thirty  days  more.     Such  was  the  effect  given  to  the  terms  of 

the  written  instrument,  by  the  ruling  at  the  trial,  and  we  think  correctly. 

The  plaintiff  relied  upon  a  supposed  breach  of  the  agreement  by 

the  defendants  within  the  thirty  days  ;  to  wit,  May  29,  the  writing 

being  dated  May  15,  and  thereupon  had  brought  his  action  May  30. 
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The  ruling  of  the  court  upon  this  point  was  that  if  the  defendants  *'  fixed 
a  day,  within  said  thirty  days,  for  the  performance  of  said  agreement  by 
the  respective  parties,  and  the  'plaintiff  was  then  ready  to  perform 
his  part,  and  the  defendants  then  refused  absolutely  to  perform  said 
agreement  on  their  part,  then  or  at  any  other  time,  that  would  be 
a  breach  of  the  agreement  on  their  part  for  which  the  plaintiff  can 
D^ahitain  this  action." 

We  do  not  understand  this  ruling  to  have  been  based  upon  the  supposi- 
tion of  an  oral  agreement  in  regard  to  the  time  of  performance  varying 
the  terms  of  the  written  instrument  as  an  executory  contract  It  would 
have  been  clearly  erroneous  in  that  aspect ;  first,  because  no  such 
substituted  agreement  is  set  forth  in  the  declaration  ;  secondly,  because 
such  an  oral  agreement  in  regard  to  land  would  be  within  the  statute  of 
frauds,  and  could  not  be  so  enforced. 

Subsequent  oral  agreements  in  regard  to  the  mode  and  time  of  per* 
formance  of  written  contracts  relating  to  land,  and  doubtless  admissible 
to  affect  the  question  whether  the  conduct  of  either  party,  as  proved, 
constitutes  a  breach  of  his  written  agreement.  In  that  aspect,  the 
.evidence  adduced  by  the  plaintiff  in  this  case  was  competent,  and 
might  have  warranted  the  jury  in  finding  a  breach  of  the  contract 
by  the  defendants,  if  they  did  not  revoke  their  refusal  within  the 
thirty  days,  even  without  any  further  offer  to  perform  on  the  part  of  the 
plaintiff. 

The  action  having  been  brought  immediately  upon  the  refusal,  and 
within  the  time  fdlowed  for  performance  by  the  terms  of  the  written 
contract  sued  upon,  the  effect  of  the  ruling  was  that  an  absolute  refusal 
of  performance,  purporting  and  intended  to  be  a  refusal  to  fulfill  the  con- 
tract at  any  time,  would  be  of  itself  a  breach  of  a  contract  for  acts  to  be 
done  within  a  time  not  yet  expired,  so  that  an  action  would  lie  forthwith. 
The  proposition  involved  in  this  ruling,  to  wit,  that  there  may  be  a 
breach  of  contract,  giving  a  present  right  of  action,  before  the  perform- 
ance is  due  by  its  terms,  seems  to  have  been  adopted  by  recent  English 
decisions.  Frost  v.  Knight,  L.  R.,  7  Ex.  Ill  (1872)  ;  Hochster  v.  JDe  la 
Tour,  2  E.&  B.  678(1853). 

It  is  said  to  be  applicable,  not  only  in  cases  where  performance  has 
been  rendered  impossible  by  the  voluntary  conduct  of  the  party,  as  in 
agreements  for  marriage  or  conveyance  of  land,  by  marriage  or  convey- 
ance to  another,  and  by  way  of  exception  to  the  general  rule  formerly 
maintained,  but  to  the  full  extent  of  a  general  rule  :  so  that  an  absolute 
lad  unqualified  declaration  of  a  purpose  not  to  fulfill  or  be  held  by  the 
contract,  made  by  one  party  to  the  other,  may  be  treated  aa  of  itself  a 
Vol.  XIX.— 49 
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present  breach  of  the  contract  by  repudiation,  as  well  before  as  after  the 
time  stipulated  for  its  fulfillment  by  such  party.  The  point  was  elabo- 
rately discussed  in  Frost  v.  Knighty  by  Lord  Chief  Justice  Cockburx  ; 
and  the  principle  evolved  is  expressed  in  these  propositions,  on  page 
114: 

^^  The  promisee  has  an  inchoate  right  to  the  performance  of  the 
bargain,  which  becomes  complete  when  the  time  for  performance  has 
arrived.  In  the  mean  time  he  has  a  right  to  have  the  contract  kept 
open  as  a  subsisting  and  effective  contract.  Its  unimpaired  and  unim- 
peached  efficacy  may  be  essential  to  his  interests.  His  rights  acquired 
under  it  may  be  dealt  with  by  him  in  various  ways  for  his  benefit  and 
advantage." 

^^  The  contract  having  been  thus  broken  by  the  promisor  and  treated 
as  broken  by  the  promisee,  performance  at  the  appointed  time  becomes 
excluded,  and  the  breach  by  reason  of  the  future  non-performance  be- 
comes virtually  involved  in  the  action  as  one  of  the  consequences  of  the 
repudiation  of  the  contract ;  and  the  eventual  non-performance  may 
therefore,  by  anticipation,  be  treated  as  a  cause  of  action,  and  damages 
be  assessed  and  recovered  in  respect  of  it,  though  the  time  for  perform- 
ance may  yet  be  remote." 

The  first  of  these  two  propositions  would  apply  with  peculiar  force  to 
commercial  paper,  especially  if  its  repudiation  by  the  maker  were  mado 
public.  We  see  no  reason  for  a  distinction  which  should  exclude  it  from 
the  same  rule  that  applies  to  other  promises  in  writing,  in  respect  to 
what  will  constitute  a  breach  of  the  principal  contract  between  the  maker 
and  payee.  We  are  not  aware,  however,  that  any  /decision  has  carried 
out  the  rule  by  applying  it  to  such  contracts ;  and  we  doubt  if  the  learned 
jurists  who  propounded  it  would  have  been  willing  to  follow  it  to  that 
extent. 

The  doctrine  has  never  been  adopted  in  this  Commonwealth,  nor  has 
it  received  any  recognition,  so  far  as  we  are  able  to  learn,  beyond  that 
in  Heard  v.  Bowers,  23  Pick.  455,  460.  The  court  in  that  case  refer  to 
Ford  V.  Tiley,  6  B.  &  C.  325,  327,  and  5  Vin.  Ab.  224 ;  the  .doctrine 
announced  in  Ford  v.  TSley  being,  as  it  appears  to  us,  an  erroneous 
application  of  the  maxims  contained  in  Viner. 

A  renunciation  of  the  agreement,  by  declarations  or  inconsistent  con- 
duct, before  the  time  of  performance,  may  give  cause  for  treating  it  as 
rescinded,  and  excuse  the  other  party  from  making  ready  for  performance 
on  his  part,  or  relieve  him  from  the  necessity  of  offering  performance  in 
order  to  enforce  his  rights.  It  may  destroy  all  capacity  of  the  party,  so 
disavowing  its  obligations,  to  assert  rights  under  it   afterward,  if  the 
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other  party  has  acted  upon  such  disavowal.  Buw  we  are  unable  to  see 
how  it  can,  of  itself,  constitute  a  present  violation  of  any  leo[al  rights  of 
the  other  party,  or  confer  upon  him  a  present  right  of  action.  An 
executory  contract  ordinarily  confers  no  title  or  interest  in  the  subject- 
matter  of  the  agreement.  Until  the  time  arrives  when,  by  the  terms  of 
the  agreement,  he  is  or  might  be  entitled  to  its  performance,  he  can  suffer 
no  injury  or  deprivation  which  can  form  a  ground  of  damages.  There  Is 
neither  violation  of  right,  nor  loss  upon  which  to  found  an  action.  The 
true  rule  seems  to  us  to  be  that  in  oixler  to  charge  one  in  damages  for 
breach  of  an  executory  personal  contract,  the  other  party  must  show  a 
refusal  or  neglect  to  perform,  at  a  time  when  and  under  conditions  such 
that  he  is  or  might  be  entitled  to  require  performance.  Frazier  v.  Cush" 
many  12  Mass.  277  ;  Pomroy  v.  Gold^  2  Mete.  500 ;  Hapgood  v.  Shaw, 
105  Mass.  276;  Carpenter  v.  Holcotnb,  id.  280.  Such  undoubtedly 
was  the  interpretation  of  the  common  law  in  all  the  earlier  decisions* 
PkiUpotts  V.  Evans,  5  M.  &  W.  475  ;  Ripley  v.  Mc  Clure,  4  Exch.  345 ; 
Lovelock  V,  Franklyn,  8  Q.  B.  371. 

Tlie  case  of  Ford  v.  7\ley,  6  B.  &  C.  325,  cited  in  Beard  v.  Bowers, 
was  an  action  on  an  agreement  of  the  defendant  that  he  would,  as  soon 
as  he  should  become  possessed  of  a  certain  public  house,  execute  a  lease 
thereof  to  the  plaintiff  for  a  term  of  years  from  December  21,  1825. 
There  was  in  fact  an  outstanding  lease  of  the  premises  to  another,  to  ex- 
pire at  midsummer,  1827.  Before  that  term  expired,  the  defendant  joined 
with  the  trustees,  who  held  the  legal  title,  in  a  lease  to  another  party  for 
twenty-three  years.  It  was  held  to  be  a  breach  of  his  agreement  with 
the  plaintiff,  for  which  an  action  would  lie  at  once ;  because  the  defendant 
had  given  up  his  right  to  have  the  possession,  and  put  it  out  of  his  power 
80  long  as  his  own  lease  for  twenty-three  years  should  last.  It  does  not 
appear  that  the  suit  was  brought  before  December  21,  1825 ;  nor  that 
the  time  when  the  defendant  would  become  possessed  was  mentioned  in 
the  agreement.  It  was  not  the  case  of  an  agreement  to  make  a  lease  at 
a  named  future  day.  The  outstanding  lease  was  an  extrinsic  fact,  merely 
affecting  the  occurrence  of  the  contingency  upon  which  the  performance 
of  the  agreement  depended ;  it  had  no  other  force  in  the  contract.  When, 
therefore,  tlie  defendant  made  a  lease  to  a  stranger,  he  could  no  longer 
say  that  he  was  prevented  from  becoming  possessed  by  the  outstanding 
previous  lease,  because  he  had  put  it  out  of  his  power  to  come  into  pos- 
session, if  that  were  surrendered  or  otherwise  terminated.  The  plaintiffs* 
right  to  have  a  lease  presently  was  subject  only  to  a  contingency,  of 
which  the  defendant  had  no  longer  the  ability  to  avail  himself.  The 
judgment  accords  with  the  rule  we  have  indicated.     But  in  giving  judg- 
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ment,  Batley,  J.,  citing  1  Rol.  Ab.  248;  5  Vin.  Ab.  225;  21  Edw.  IT 
55,  and  Co.  Litt.  221b,  proceeds  to  say :  "  Now  if  the  feoffment  of  a 
stranger  before  the  day  be  a  breacli  of  a  condition  to  enfeoff  J.  S.  at  a 
given  day,  the  granting  of  a  lease  to  a  stranger  before  the  day  will  be  a 
breach  of  a  contract  to  grant  a  lease  to  J.  S.  at  a  given  day,  and  a  fortiori 
will  it  be  a  breach  so  long  as  the  lease  to  such  stranger  remains  in  force." 

It  seems  to  us,  however,  that  the  reasoning  from  conditions  of  forfeit- 
ure or  defeasance  to  executorv  contracts  is  illoo:icaL  If  one,  having  an 
estate  on  condition,  by  his  own  act  in  dealing  with  the  estate  puts  it  out 
of.  his  power  to  perform  or  comply  with  the  condition,  he  does  what  is 
inconsistent  with  the  terms  upon  which  alone  he  has  the  estate  ;  and  his 
grantor  may  re-enter,  even  before  the  time  of  stipulated  performance,  not 
because  of  a  new  right  acquired  by  the  terms  of  the  agreement,  but 
because  the  right  of  the  other  party  having  become  forfeited  or  ex- 
tinguished by  his  breach  of  the  condition,  or  violation  of  the  terms  of  his 
tenancy,  the  grantor  or  feoffor  is  restored  to  his  former  estate  and  right. 
It  is  by  virtue  of  that  right  or  title  that  he  enters,  the  other  party  being 
no  longer  able  to  avail  himself  of  his  conditional  estate  or  right.  The 
analogy  holds  good  if  the  plaintiff's  right  to  require  performance  of  the 
agreement  awaits  only  a  contuigency  which  the  defendant  removes  by 
making  it  impossible,  which  was  the  real  case  in  Ford  v.  Tiley.  It  gives 
no  support  to  the  very  different  proposition  that,  in  a  contract  to  be  per- 
formed on  a  given  day,  the  voluntary  disability  of  one  party  will  entitle 
the  other  to  require  performance,  or  to  have  an  action  for  non-perform- 
ance, before  that  day  arrives. 

The  distinction  is  recognized  by  the  authorities  referred  to  by  Mr. 
Justice  Batley.  Lord  Coke  says  :  "And  herein  a  diversity  is  to  be 
observed  between  a  disability  for  the  time  on  the  part  of  the  feoffor." 
In  the  one  case,  albeit  "  a  certain  day  be  limited,  yet  the  feoffee  being 
once  disabled  is  ever  disabled."  "  And  the  reason  of  the  diversity  is,  for 
that,  as  Littleton  saith,  maintenant  by  the  disability  of  the  feoffee,  the 
condition  is  broken,  and  the  feoffor  may  .enter,  but  so  it  is  not  by  the 
disability  of  the  feoffor,  or  his  heirs  ;  for  if  they  perform  the  condition 
within  the  time,  it  is  sufficient,  for  that  they  may  at  any  time  perform 
the  condition  before  the  day."  Co.  Litt.  221b ;  5  Vin.  Ab.  224,  Condi- 
tion, B.  c. 

We  have  examined  with  care  the  opinions  of  Lord  Chief  Justice 
CoCKBURN  in  Frost  v.  Knight,  and  of  Lord  Campbell  in  Hochster  v. 
De  la  Tour,  and  we  are  not  convinced  that  the  conclusions  at  which  thej 
arrive  are  founded  in  sound  principles  of  jurisprudence,  or  sustained 
by  the  authorities  cited  in  their  support. 
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Frost  V.  Knight  was  an  action  upon  a  promise  to  marry  the  plaintiff 
on  the  death  of  the  defendant's  father.  The  defendant  broke  off  the  en- 
gagement by  announcing  his  intention  not  to  fulfill  his  promise.  The  ac- 
tion was  brought  without  waiting  for  the  death  of  the  defendant'^ 
father.  The  plaintiff  having  recovered  a  verdict,  judgment  was  arrested 
by  the  Court  of  Exchequer ;  but  on  error  it  was  held,  in  the  Exchequer 
Chamber,  that  she  was  entitled  to  retain  the  verdict.  The  Lord  Chief 
Justice  cites  Lovelock  v.  Franklyn,  8  Q.  B.  371,  and  Short  v.  Stone,  id. 
358,  as  having  ^<  established  that  where  a  party  bound  to  the  per- 
formance of  a  contract  at  a  future  time  puts  it  out  of  his  own  power  to 
fulfill  it,  an  action  will  at  once  lie.  Neither  decision  cited  establishes 
that  proposition,  where  a  definite  time  for  performance  is  appointed  by 
the  terms  of  the  contract;  but  only  where  the  plaintiff  was  entitled  to 
require  performance  upon  some  previous  act  or  request  which  the  con- 
duct of  the  defendant  has  dispensed  with. 

Short  V.  Stone  was  upon  a  promise  to  marry  the  plaintiff  "  within  a 
reasonable  time  after  request."  The  defendant  married  another,  and 
this  was  alleged  as  the  breach.  It  was  held  that  request  was  not  neces- 
sary, and  need  not  be  alleged.  It  was  rendered  unavailing,  and  there- 
fore unnecessary,  by  the  act  of  the  defendant,  which  was  of  itself  a 
breach  of  the  contract  by  rendering  performance  impossible.  No  ques- 
tion arose,  or  could  arise,  w^hether  the  action  was  premature,  because 
there  was  no  future  time  certain  for  performance.  The  defendant  had 
made  the  only  limit  of  time  impossible. 

Lovelock  V.  Franklyn  was  upon  an  agreement  to  assign  a  lease,  at  any 
time  within  seven  years,  upon  payment  of  a  sum  named.  The  de- 
cision is  explicitly  upon  the  ground  that  the  option  as  to  the  time,  within 
the  seven  years,  was  with  the  plaintiff.  "  The  defendant  is  to  be  ready 
throughout."  Coleridge,  J.,  p.  375.  Denman,  C.  J.,  says  :  "  Here 
the  party  puts  it  out  of  his  power  to  perform  what  he  has  agreed  to  per- 
form ;  that  is,  to  assign  at  any  time  at  which  he  may  be  called  upon. 
This  distinction  shows  that  the  passage  cited  from  Lord  Coke  is  inappli- 
cable ;  that  proves  no  more,  on  the  point  now  before  us,  than  that  if  an 
act  is  to  be  performed  at  a  future  time  specified,  the  contract  is  not 
broken  by  something  which  may  merely  prevent  the  performance  in  the 
mean  time.  We  are  introducing  no  novelty.  In  all  the  cases  put  for  the 
defendants,  the  party  had  the  means  of  rehabilitating  himself  before  the 
time  of  performance  arrived  ;  here  he  has  incapacitated  himself  at  the 
very  time  when  he  may  be  called  on  and  should  be  ready."  Patte- 
SON,  J.,  says  :  *'  In  this  particular  contract,  the  defendant  has  undertaken 
to  keep  himself  ready  for  the  whole  time."     So  far  from  being  sustained 
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by  this  case,  the  proposition,  to  which  it  is  cited  by  Lord  Chief  Justice 
CocKBURN,  is  most  carefully  excluded,  if  not  expressly  disavowed. 

The  proposition,  even  if  established,  is  not  decisive  of  the  case  now 
before  us.  TVe  have  discussed  it,  however,  because  it  has  an  importiiut 
bearing  upon  the  argument,  and  is  essential  to  the  result  reached  in  Frost 
V.  Knight  The  Lord  Chief  Justice,  taking  it  as  established  by  the  cases 
cited,  proceeds  to  the  next  step.  He  says,  "  The  case  of  Hochster  v. 
De  la  Towr,  upheld  in  this  court  in  the  Danube  Sf  Black  Sea  Co.  v. 
Xenos,  13  C.  B.  (N.  S.),  825,  went  further,  and  established  that  notice 
of  an  intended  breach  of  a  contract  to  be  performed  infuturo  had  a  like 
effect" 

Hochster  v.  De  la  Tour  appears  to  us  to  be  the  only  case  which  sus- 
tains this  position  as  an  adjudication,  although  that  decision  has  been 
recognized  in  several  subsequent  cases.  Avert/  v.  Bowden,  5  E.  &  B. 
714 ;  6  id.  952  ;  WtUcifiscm  v.  Verity,  L.  R.,  6  C.  P.  206.  It  was 
an  action  upon  a  contract  of  hiring  to  go  as  courier  for  the  plaintiff  from 
June  1,  1852,  at  monthly  wages.  There  was  notice  of  renunciation  of 
the  employment ;  and  the  action  brought  May  22,  1852,  was  sustained. 
Lord  Campbell  says  :  "  But  it  -cannot  be  laid  down  as  a  imiversal  rule 
that,  where  by  agreement  an  act  is  to  be  done  on  a  future  day,  no  action 
can  be  brought  for  a  breach  of  the  agreement  till  the  day  for  doing  the 
act  has  arrived.  If  a  man  promises  to  marry  a  woman  on  a  future  day^ 
and  before  that  day  marries  another  woman,  he  is  instantly  liable  to  an 
action  for  breach  of  promise  of  marriage."  Short  v.  Stone,  8  Q.  B.  358. 
The  statement  we  have  already  made  of  Short  v.  Stone  will  show  how 
the  essential  fact  in  that  case  is  mistaken,  and  the  reason  of  the  decision 
misapplied.  He  adds :  "  If  a  man  contracts  to  execute  a  lease  on  and 
from  a  future  day  for  a  certain  term,  and,  before  that  day,  executes  a 
lease  to  another  for  the  same  term,  he  may  be  immediately  sued  for 
breaking  the  contract"  Ford  v.  Tiley,  6  B.  &  C.  325.  We  have  already 
shown  in  what  manner  Ford  v.  Tiley  fails  to  sustain  the  position  for 
which  it  is  cited. 

In  Bowdell  v.  Parsons^  10  East,  359,  cited  by  Lord  Campbell,  as  show- 
ing that  upon  a  contract  of  sale  and  delivery  of  goods  at  a  future  time, 
an  action  ''  might  have  been  brought  before  that  time  as  soon  as  the 
vendor  had  sold  and  delivered  to  another,"  the  only  question  was  of  the 
necessity  of  alleging  time  and  place  of  request  to  deliver ;  the  plaintiff 
being  entitled  to  delivery  on  request. 

In  Blanche  v.  Oolhurn,  8  Bing.  14,  also  cited,  no  time  was  specified. 
The  plaintiff  Would  have  been  entitled  to  his  compensation  upon  per* 
formance  of  the  service  he  undertook,  which  was  the  preparation  of  an 
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srtirie  or  work  for  the  defendant's  periodical  publication  within  a 
reasonable  time.  He  had  begun  the  work  toward  performance 
on  hj3  part.  Full  performance  by  him  was  rendered  useless,  and 
pTactically  prevented  by  the  defendant's  abandonment  of  the  enter- 
prise. The  case  in  reality  establishes  nothing  more  than  that  the  plaintiff 
was  entitleci  to  treat  the  contract  as  rescinded,  and  recover  for  what  he  had 
done  upon  a  quantum  meruit, 

Klderton  v.  Ummens,  4  C.  B.  479  ;  6  id.  160,  and  4  H.  L.  Cas. 
624,  was  upon  a  contract  of  employment.  The  phintiff  had  entered 
upon  the  service  and  was  dismissed.  The  case  recognizes  a  right  of 
action,  founded  upon  the  defendant's  obligation  to  continue  the  plaintiff 
in  his  service,  and  a  breach  of  that  obligation  by  wrongfully  dbmissing 
him.  From  the  opinions  of  Martin,  B.,  4  H.  L.  Cas.  648,  and  of 
Talfourd,  J.,  p.  652,  it  would  appear  that  the  action  was  not  brought 
until  after  the  term  of  stipulated  service  had  expired.  But  we  conceive 
that  it  would  have  afforded  no  support  to  the  doctrine  for  which  it  was 
cited,  if  it  had  been  brought  immediately  upon  the  dismissal  of  the 
plaintiff ;  because  that  was  the  time  for  performance  of  the  defendant's 
agreement  to  employ  the  plaintiff,  for  breach  of  which  the  action  was 
brought. 

The  Danube  ^  Black  Sea  Co.  v.  Xenos,  13  C.  B.  (N.  S.),  825,  by  which 
Ilochsler  v.  De  la  Tour  is  said  to  have  been  upheld,  was  an  action  upon 
an  agreement  by  which  the  plaintiff  was  to  receive  and  carry  freight  for 
the  defendant,  the  shipment  to  commence  on  August  1st,  and  the  action 
was  not  brought  until  after  August  1st,  The  only  question  was  whether 
a  repudiation  of  the  agreement,  notified  to  the  plaintiff  before  August 
1st,  and  not  recalled,  excused  the  plaintiff  from  making  an  offer  to  per- 
form on  that  day,  and  was  sufficient  to  show  a  breach  of  the  agreement. 
The  judgment  is  in  accordance  with  that  in  Ripley  v.  M"  Clure^  4  Exch, 
345,  and  with  the  plain  rule  of  law  that  when  the  plaintiff  is  prevented 
by  the  defendant  from  performing  the  service  or  doing  the  act  which  will 
entitle  him  to  the  fruits  of  his  contract,  he  is  thereby  excused  from  per- 
formance on  Kis  part,  and  is  entitled  to  an  appropriate  remedy  by  action. 
Scot  V.  Mainy^  Poph.  109  ;  Goodman  v.  Pocock,  15  Q.  B.  576;  Cort  v. 
Amhergate,  etc,  Railway  Co.^  17  id.  126. 

But  the  question,  in  what  mode  and  at  what  time  that  remedy  may  be 
sought,  must  depend  upon  the  provisions  of  his  contract,  and  the  nature 
of  the  rights  to  which  it  entitles  him,  and  which  are  affected  by  the  con<> 
duct  of  the  other  party.  Throughout  the  whole  discussion,  both  in 
Hoi'hster  v.  De  la  Tour  and  Frost  v.  Knight ,  the  question  as  to  what 
£ouduct  of  the  defendant  will  relieve  the  plaintilt  from  the  necessity  oi 
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showing  readiness  and  an  offer  to  perform  at  the  day,  in  order  to  make 
out  a  breach  by  the  other,  appears  to  us  to  be  confounded  with  that  of 
the  plaintiff's  cause  qf  action  ;  or  rathsr,  the  question,  in  what  consists 
the  plaintiff's  cause  of  action,  is  lost  sight  of ;  the  court  dealing  only 
with  the  conduct  of  the  defendant  in  repudiating  the  obligations  of  his 
contract. 

Much  argument  is  expended  in  both  cases  upon  the  ground  of  con- 
venience  and  mutual  advantage  to  the  parties  from  the  rule  sought  to  be 
established.  But  before  that  argument  can  properly  have  weight,  the 
point  to  be  reached  must  first  be  shown  to  be  consistent  with  logical  de- 
ductions from  the  strictly  lejjal  aspects  of  the  case.  The  legal  remedy 
must  be  founded  on  some  present  legal  right,  and  must  conform  to  the 
nature  of  that  right.  Until  the  plaintiff  has  either  suffered  loss  or  wrong 
in  respect  of  that  which  has  already  vested  in  him  in  right,  or  has  been 
deprived  of  or  prevented  from  acquiring  that  which  he  is  entitled  to  have 
or  demand,  he  has  no  ground  on  which  to  seek  a  remedy  by  way  of 
reparation.  The  conduct  of  the  defendant  is  no  wrong  to  the  plaintiff 
until  it  actually  invades  some  right  of  his.  Actual  injury  and  not  antici- 
pated injury  is  the  ground  of  legal  recovery.  The  plaintiff *8  rights  are 
invaded  by  repudiation  of  the  contract  only  when  it  produces  the  effect  of 
non-performance,  or  prevents  him  from  entering  upon  or  completing  per- 
formance on  his  part,  at  a  time  when  and  in  the  manner  in  which  he  i» 
entitled  to  perform  it  or  to  have  it  performed. 

That  this  is  the  natural  and  ordinary  rule  seems  to  be  recognized  by 
Lord  Campbell,  when  he  declares  that  ^^  it  cannot  be  laid  down  as  a 
universal  rule,''  and  proceeds  to  point  out  exceptions.  And  Lord  Chief 
Justice  CocKBURN  concedes  it  to  be  true  '^  that  there  can  be  no  actual 
breach  of  a  contract  by  reason  of  non-performance,  so  long  as  the  time 
for  performance  has  not  yet  arrived."  L.  R.,  7  Ex.  114.  But  preceding 
"inchoate  right "  is  discovered,  and  a  corresponding  obligation  implied, 
upon  which  there  may  be  held  to  be  "  a  breach  of  the  contract  when  the 
promisor  repudiates  it  and  declares  he  will  no  longer  be  bound  by  it." 

In  Hochster  v.  De  la  Tour,  Lord  Campbell  assigns,  asbne  reason  for 
the  decision,  that  in  case  of  employment  as  courier,  and  of  promi'*^)  to 
marry,  a  relation  is  established  between  the  parties  by  the  contract,  even 
before  the  time  of  performance  ;  "  they  impliedly  promise  that  in  the 
mean  time  neither  will  do  any  thing  to  the  prejudice  of  the  other  incon- 
sistent with  that  relation  ; "  and  "  it  seems  to  be  a  breach  of  an  implied 
contract  if  either  of  them  renounces  the  engagement.''  In  Frost  v.  Knight^ 
the  lord  chief  justice  remarks  of  the  promise  to  marry :  <'  On  such  a 
•ontract  being  entered  into,  not  only  does  a  right  to  its  completion  arise 
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with  reference  to  domestic  relations  and  possibly  pecuniary  advantages, 
as  also  to  the  social  status  accruing  on  marriage,  but  a  new  status,  that  of 
betrothment,  at  once  arises  between  the  parties."  **  Each  becomes 
bound  to  the  other;  neither  can,  consistently  with  such  a  relation,  enter 
into  a  similar  engagement  with  another  person ;  each  has  an  implied  right 
to  have  this  relation  continued  till  the  contract  is  finally  accomplished  by 
marriage." 

These,  however,  are  considerations  which  touch  the  interpretation  and 
effect  of  the  particular  kind  of  contract ;  and  so  far  as  they  tend  to  sus- 
tain the  decisions  upon  the  ground  of  implied  obligations  arising  and 
requiring  observance  at  once  upon  entering  into  the  relation  by  means  of 
such  a  contract,  they  also  tend  to  remove  the  decisions  themselves  out  of 
the  range  of  the  question  we  are  now  discussing.  If  there  be  sound 
reason  to  deduce  froih  a  promise  to  marry,  or  to  employ  in  a  special 
capacity,  at  a  future  time,  present  obligations  of  implied  contract,  upon 
which  an  action  may  be  founded,  in  which  the  breach  of  the  entire  agree- 
ment "  by  reason  of  the  future  non-performance  "  will  be  **  virtually  in- 
volved," "as  one  of  the  consequences  of  the  repudiation  of  the  contract," 
it  surely  is  not  sound  reasoning  by  means  of  that  process  to  arrive  at  the 
conclusion  that  all  contracts,  having  a  future  day  for  their  performance, 
include  like  rights  and  obligations,  so  as  to  enable  one  party  to  sue  at 
once,  as  for  a  breach,  whenever  the  other  announces  beforehand  his  pur- 
pose of  future  non-fulfillment.  If  this  is  the  result,  as  it  appears  to  be, 
of  the  English  decisions  referred  to,  or  of  the  reasoning  in  those  cases, 
we  cannot  accede  to  it.  We  have  no  occasion  now  to  determine  what 
may  be  the  rule,  where  the  contract  may  fairly  be  interpreted  as  estab- 
lishing between  the  parties  a  present  relation  of  mutual  obligations,  be- 
cause we  are  of  opinion  that  no  such  implied  obligations  can  be  engrafted 
upon  the  contract  in  the  present  case.  It  simply  binds  the  defendants  to 
receive  a  deed  of  real  estate  and  pay  or  secure  the  purchase -money ;  and 
its  written  provisions,  by  which  alone  their  obligations  are  to  be  ascer- 
tained, allow  them  thirty  days  at  least  within  which  to  fulfill  their  agree- 
ment. The  plaintiff  could  require  nothing  of  them  until  the  expiration 
of  that  time  ;  and  no  conduct  on  their  part  or  declaration,  whether  of 
promise  or  denial,  could  give  him  any  cause  of  action  in  respect  of  thai 
agreement  of  sale.     This  action  therefore  cannot  be  maintained. 

Exceptions  nutained, 
L,  S,  Dabney,  for  defendant. 

W.  Colhum,  for  pl.untiff. 
Vol.  XIX.— ')() 
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Note. — See  BurtU  v.  Tliompson^  1  Am.  Rep.  516  ;  Holloiocy  v.  Gi'ijffith,  7  id.  208  ; 
Diiganv.  Anderson,  11  id.  509,  wberein  a  doctrine  contrary  to  tiiat  aniioiinced  in  the 
foregoing  case  was  held. 

In  Ilmjoard  v.  Daly,  61  N.  Y.  'i62(a/ite,  p.  285),  Dwioht,  C,  dificassed  the  qaestion  at 
length  and  reached  tlie  conclusion  that  an  action  would  lie  for  a  refusal  to  perform 
a  contract  before  the  day  of  performance  arrived  ;  but  the  case  was  decided  upon  an- 
other ground,  and  the  court  did  not  express  its  opinion  upon  the  point  under  ooDsider* 
atioc     See  also  Crist  y .  Armour ^  34  Barb.  368.— Rep. 


MooDT  y.  Blake. 

(117  Mass.  23.)  ^ 

SaU  induced  by  fraud  —  conversion  by  innocent  purchaser. 

A..,  falsely  representing  himself  to  be  a  member  of  a  firm,  bought,  in  the  name  of  the 
firm,  goods  from  B.,  who  sent  them  by  a  carrier  to  the  firm.  On  the  refusal  of  the 
firm  to  receive  tliem,  A.  sold  them  to  C,  to  whom  they  were  delivered  by  the  carrier 
at  A.'b  request.  Held^  that  A.  had  no  title  to  the  goods,  and  that  an  action  for  their 
conversion  would  lie  by  B.,  against  C,  although  tlie  latter  was  a  purchaser  in  good 
faitli. 

TORT  for  the  conversion  of  200  bedsteads.  The  facts  were  briefly 
these :  one  Porter  came  to  plaintiff's  place  of  business  in  Bethel, 
Maine,  and  presenting  to  plaintiff  a  business  card  of  H.  S.  Hills  &  Co. 
of  Boston,  represented  that  his  name  was  A.  C.  Pool,  a  member  of  said 
firm,  and  that  he  desired  to  purchase  some  bedsteads  for  the  firm.  He 
ordered  200  bedsteads  to  be  sent  by  carrier  to  said  firm  of  Hills  &  Co. 
at  their  place  of  business,  and  plaintiff  sent  them.  Upon  arrival  of  the 
goods  and  notice  to  Hills  &  Co.,  they  refused  to  receive  them  on  the 
ground  that  they  had  not  ordered  them.  Thereupon  said  Porter  went 
to  Hills  &  Co.,  said  he  had  some  bedsteads  to  sell,  and  asked  if  they 
wanted  them.  They  replied  "  no,"  but  gave  him  the  names  of  defendant 
and  others  as  persons  who  might  desire  them.  He  applied  to  defendant 
and  referred  him  to  Hills  &  Co.,  who  informed  defendant  that  thev  had 
before  purchased  the  same  kind  of  bedsteads  of  Porter,  that  these  had 
been  sent  to  them  but  that  they  did  not  want  so  many,  and  that  they 
supposed  Porter  had  charge  of  them  to  sell.  Thereupon  defendant 
bought  them  of  Porter  and  paid  him  for  them,  and  Porter  ordered  the 
carrier  to  deliver  them  to  defendant,  which  was  done.  Plaintiff  on  learn- 
ing the  fact-8  demanded  the  bedsteads  of  defendant,  but  he  refused  to  give 
them  up. 
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The  defendant  asked  the  judge  to  rule  :  "1.  That  if  the  goods  were 
sold  with  the  intention  to  pass  the  property,  although  it  was  brought 
about  by  a  fraudulent  device,  then  the  defendant  would  not  be  lia^ble,  'f 
ho  bought  them  in  good  faith;  2.  That  the  plaintiff  had  constitute! 
Porter  his  agent,  and  so  the  defendant  was  not  liable;  3.  That  tu") 
plaintiff  had  constituted  H.  S.  Hills  &  Co.  his  agent,  to  a  certain  extent, 
sufficient  to  authorize  the  defendant  to  purchase  and  hold  these  goods,  ii 
it  was  done  with  their  knowledge  and  agreement/' 

The  judge  refused  all  these  prayers  as  asked  for;  but,  upon  the 
question  embraced  in  the  first  request,  instructed  the  jury  that  if  the 
goods  were  sold  with  the  intention  to  pass  the  property  to  A.  C.  Pool 
individually,  and  not  to  the  firm  of  H.  S.  Hills  &  Co.,  the  defendant 
would  not  be  liable,  if  he  bought  in  good  faith.  As  to  the  questions 
involved  in  the  other  prayer,  the  judge  left  it  to  the  jury  to  determine 
whether  the  plaintiff  had  made  Porter  or  H.  S.  Hills  &  Co.  his  agents, 
giving  them  full  instructions  upon  these  and  other  questions  in  the  case, 
not  excepted  to,  except  so  far  as  the  judge  declined  to  give  the  instruc- 
tions asked  for.  The  jury  found  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

L.  M,  (Thild,  for  defendant. 

C.  W.  Turner,  for  plaintiff. 

Ames,  J.  It  is  well  settled  that  where  a  vendor  is  induced  by  fraud- 
ulent representations  to  deliver  property  to  a  dishonest  or  irresponsible 
purchaser,  yet,  if  that  purchaser  transfers  it  for  a  valuable  consideration 
to  a  third  person  having  no  notice  of  the  fraud,  and  acting  in  good  faitli, 
such  third  person  will  hold  the  property  in  preference  to  the  original 
seller.  Hoffman  v.  NohU,  6  Mete  68  ;  Rowley  v.  Bigehwy  12  Pick. 
307.  But  the  present  case  does  not  fall  within  this  rule.  The  plaintiff 
never  sold  these  goods  to  Porter,  and  made  no  contract  with  him.  He 
supposed  himself  to  be  dealing  only  with  Hills  &  Co.  He  never  delivered 
the  goods  to  Porter,  and  never  consented  to  their  going  into  his  posses- 
sion.  When  Hills  &  Co.  refused  to  receive  them,  they  remained  in  the 
hands  of  the  carrier,  but  were  the  property  and  constructively  in  the 
possession  of  the  plaintiff.  The  only  mode  in  which  Porter  could  get 
them  into  his  hands  was  by  the  false  pretense  that  he  had  authority  from 
the  owner  to  dispose  of  them.  This  was  a  wrongful  conversion  of  them 
to  his  own  use,  by  which  he  could  acquire  no  title,  and  for  that  reason  it 
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was  Dot  in  his  power  to  give  any  title  to  the  defendant,  althongh  the 
latter  may  have  acted  in  entire  good  faith.  It  appears  that  as  soon  as 
the  plaintiff  discovered  (in  the  language  of  the  bill  of  exceptions)  that 
he  had  been  *'  swindled,"  he  demanded  the  restoration  of  the  goods. 
The  case  therefore  falls  within  the  rule  laid  down  in  Stanley  v.  Gaylord^ 
1  Cush.  536;  Gilmore  v.  Newton,  9  Allen,  171  ;  Becarce  v.  Bowkevy  115 
Mass.  129. 

The  first  ruling  requested  by  the  defendant  was  therefore  properly 
refused,  and  that  which  was  given  upon  the  question  embraced  in  that 
request  was  sufficiently  favorable  to  the  defendant.  With  regard  to  the 
other  requests,  the  court  left  it  to  the  jury  to  determine  as  to  the  alleged 
agency,  with  full  instructions,  not  excepted  to,  on  the  general  subject. 
This  was  all  that  the  defendant  was  entitled  to  ask.  We  see  no  ground 
on  which  the  court  could  have  ruled,  as  matter  of  law  upon  the  evidence 
reported,  that  the  plaintiff  had  constituted  Porter  his  agent,  or  that  he 
had  given  to  Hills  &  Co.  the  limited  authority  indicated  in  the  defend- 
ant's third  request.  All  this  matter  was  left  to  the  jury,  with  proper 
instructions. 

Exceptions  overruled* 


CoNNOLLT  V.  City  of  Boston. 

(117  Mass.  64.) 

Sunday  —  travel  on  —  necessity  o^  charity. 

One  who  works  by  night  instead  of  by  day,  and  who  tiHTels  on  the  Lord's  day  for  tb« 
puri)Ose  of  seeing  his  master  and  inducing  him  to  change  liis  hours  of  labor  from  the 
night  to  the  daytime,  in  order  that  he  may  sleep  better,  is  not  traveling  from 
neceflHity  or  charity,  and  cannot  maintain  an  action  against  a  town  for  an  injury 
sustained  by  him,  while  so  traveling,  by  reason  of  a  defect  in  a  highway  which  the 
town  ia  by  law  obliged  to  keep  in  rei«iir.    (See  note,  p.  397. ) 

TORT    for  personal   injuries    sustained   by  reason  of    a    defective 
highway.     Trial  in  the  Superior  Court,  before  Bacon,  J.,  who 
allowed  a  bill  of  exception  in  substance  as  follows : 

At  the  trial,  the  counsel  for  the  plaintiff,  in  opening  his  case, 
stated  that  the  plaintiff  claimed  damages  for  personal  injuries  received 
while  passing  over  Dover  street,  in  Boston,  at  nine  o'clock,  Sunday 
night,  October  6,  1872,  on  account  of  a  defect  in  the  highway;  that 
the  defect  consisted   in    the    draw   of   the   bndge  being    swung   off, 
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remaiuing  so  for  more  than  twenty-four  hours  previous  to  the  acci- 
dent, without  any  guard  or  barrier;  and  that  the  plaintiff,  using  due 
care,  was  walking  along  the  highway,  and  for  want  of  the  required 
barriers,  walked  overboard  and  received  severe  and  permanent  injuries. 

The  plaintiff  then  testified  as  follows :  '^  I  was  going  from  South 
Boston  to  Way  street,  Sunday  night,  about  nine  o'clock,  October 
(>,  1872,  I  was  going  to  my  boss  to  see  if  I  could  get  a  chance  to  work 
by  day.  I  was  working  by  night.  I  was  going  to  work  Monday  nigh! . 
\  was  seeing  if  I  could  get  day  work.  I  had  been  shoveling  i.i 
Cambridge.  I  wanted  to  work  by  day  instead  of  by  night,  because 
I  could  sleep  better.  It  was  on  account  of  my  sleep  that  I  wautcil 
to  work  by  day." 

The  case  was  then  stopped  by  the  judge,  who  ruled  that,  inasmuch  as 
the  j)laintiff  was  passing  over  the  highway  on  Sunday  night,  and  not  for 
any  work  of  necessity  or  charity,  he  could  not  recover ;  to  which  ruling 
the  plaintiff  alleged  exceptions. 

A.  A.  Ranney  Sf  W.  E,  L.  DiUaway^  for  plaintiff. 

(7.  F,  Kittredge^  for  defendant. 

Gray,  C.  J,  The  plaintiff's  own  testimony  showed  that  he  was 
traveling  on  the  Lord's  day  on  a  matter  of  his  own  secular  business,  and 
not  from  the  pressure  of  any  "  necessity  "  upon  himself,  or  **  charity  " 
toward  any  other  person,  upon  any  possible  interpretation  of  those 
words.  He  cannot  therefore  maintain  this  action.  Gen.  Stats,  ch.  84,  §  2  ; 
Bosworth  V-  Swansey,  10  Mete.  364  ;  Jones  v.  Andover,  10  Allen,  18 ; 
Stanton  v.  Metropolitan  Railroad,  14  Allen,  485 ;  Commonwealth  v.  Samp* 
ioUy  97  l^Iass.  407  ;   Commonwealth  v.  Josselyn,  id.  41 1. 

Exceptions  overruled, 

NoTB.— 'In  Oorman  v.  Lmuell,  117  ^lass.  65,  a  woman,  who  worked  In  a  mill  in  ono 
town  and  temporarily  boarded  there,  went  on  Saturday  to  i«ee  her  children  in  an 
adjoining  town.  One  of  them  bemg  sick,  she  remained  until  Sunday  ni;^ht,  when  fihe 
went  to  the  town  where  she  worked  to  procure  medicine  for  the  sick  child,  intendiTJi; 
to  send  it  home  by  another  person,  and  on  her  way  waa  injured  by  a  defect  in  a  high- 
way. It  was  held,  in  an  opinion  which  simply  annoonced  the  oondnsioa,  that  the  joiy 
woold  be  warranted  in  finding  that  she  was  traFelJng  from  necessity  or  charity.  S^m 
ilflo  Johnson  v.  Iraslnirg,  ante,  p.  Ill,  and  Daj/le  v.  Lffnn,  etc.,  B.  R,  post.— Kkp. 


\ 
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Faber  v.  Ho^T:r. 

(117  Mass.  107.) 

Action  on  judgment  rendered  in  another  State  —  when  appeal  no  bar. 

If,  by  the  law  of  a  State  where  a  judgment  is  obtained,  an  appeal  does  not  stay  pro 
ceedings  'ju  the  judgment  in  that  State,  the  pendency  of  such  an  appeal  is  uo  bar  to 
an  action  on  the  judgment  in  this  Commonwealth. 

CONTRACT  on  a  judgment  of  the  Supreme  Court  of  the  county  and 
State  of  New  York.  The  case  was  submitted  to  the  Superior 
Court,  and  to  this  court  on  appeal,  upon  an  agreed  statement  of  facts  in 
substance  as  follows  : 

A  judgment  was  recovered  in  the  State  of  New  York,  at  the  time  and 
for  the  amount  alleged,  by  the  plaintiff  against  these  defendants.  An 
appeal  was  duly  taken,  under  the  laws  of  New  York,  from  said  judgment 
to  the  General  Term  of  the  Supreme  Court  of  that  State,  and  the  said 
appeal  was  there  pending  at  the  commencement  of  this  action,  and  is 
still  there  pending.  By  the  laws  of  New  York,  upon  an  appeal  being 
taken  from  a  judgment,  such  appeal  does  not  stay  the  proceedings 
or  the  execution  of  the  judgment,  unless  a  written  undertaking  be  executed 
on  the  part  of  the  appellant,  by  at  least  two  sureties,  to  the  effect  that  if 
the  judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  the  appel 
lant  will  pay  such  judgment  and  all  costs  and  damages  which  shall  be 
awarded  against  the  appellant  upon  the  appeal.  In  this  case,  no  security 
was  given  by  the  defendants,  or  either  of  them,  as  is  required* by  the  laws 
of  New  York,  to  stay  proceedings  in  the  suit,  or  upon  the  judgment, 
upon  such  appeal  being  taken,  or  to  prevent  the  issuing  of  an  execution 
upon  the  judgment ;  and  their  property,  and  the  property  of  either  of 
them,  in  the  State  of  New  York,  is  liable  to  be  taken  upon  an  execution 
issued  upon  such  judgment,  in  order  to  satisfy  the  same,  their  said  appeal 
and  its  due  prosecution  and  pendency  to  the  contrary  notwithstanding. 
And  by  the  laws  of  the  State  of  New  York,  upon  reversal  or  modifica- 
tion by  the  appellate  court  of  the  judgment  aforesaid,  such  court  may 
make  order  for  the  restitution  of  money  paid,  or  property  and  rights,  il 
any,  lost  by  reason  of  the  judgment  so  reversed  or  modified. 

If  upon  the  above  facts  the  plaintiff  is  entitled  to  judgment  in  this 
action,  in  this  court,  then  judgment  is  to  be  entered  for  him  according  to 
his  declaration,  for  the  amount  of  said  judgment,  with  interest  thereon  from 
the  date  of  the  rendition  thereof  to  the  date  of  judgment  in  this  court* 
with  costs;  otherwise,  for  the  defendants. 

On  the  foregoing  facts  the  Superior  Court  ordered  judgment  for  tha 
plaintiff,  and  tho  <.l»t>rvianL.-  ■tp^>^'aled  to  tliis  court. 
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P,  Tkacker,  for  plaintilE. 

B.  F,  Jacohsy  for  defendants. 

Grat,  C.  J.  The  Constitution  of  the  United  States  declares  that  full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  State ;  and  empowers  Congress  by 
general  laws  to  prescribe  the  manner  in  which  such  acts,  records  and 
proceedings  shall  be  proved,  and  the  effect  thereof.  Const.  U.  S.,  art.  4^ 
§  1.  Congress,  in  the  exercise  of  the  power  thus  conferred,  has  provided 
that  the  records  and  judicial  proceedings  of  the  courts  of  any  State,  an* 
thenticated  as  therein  prescribed,  '<  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  States  from  whence  the  said  records  are  or 
shall  be  taken."  U.  S.  Stat  1790,  ch.  38.  The  judgment  of  a  court  of  an- 
other State,  having  jurisdiction  of  the  cause  and  the  pai'ties,  must  therefore 
be  allowed  the  same  effect  in  the  courts  of  this  Commonwealth  as  it  would 
have  in  the  State  in  which  it  was  rendered.  Oarleton  v.  Bickfordy  13 
Gray,  591 ;  Thompson  v.  Whitman^  18  Wall.  457,*  and  cases  cited  ; 
Knowles  v.  Gas-light  Sf  Coke  Co.,  19  Wall.  58. 

The  case  stated  shows  that  by  the  law  of  New  York  an  appeal  does 
not  vacate  the  judgment  appealed  from,  or  stay  execution,  unless  the 
appellant  gives  security  to  pay  the  judgment,  with  costs  and  damages,  if 
it  is  affirmed  ;  and  corresponds,  in  this  respect,  rather  to  a  writ  of  error 
or  review,  than  to  an  appeal,  under  our  practice.  It  follows  that  the 
judgment  recovered  by  the  plaintiff  against  the  defendants  is  in  full  force, 
notwithstanding  the  appeal,  and  that  the  plaiatijS  is  entitled  to  maintain 
this  action  thereon.  And  so  are  all  the  authorities :  Seeley  v.  Pritch- 
ard,  before  Nelson,  J.,  cited  in  28  Conn.  442 ;  Suydam  v.  Hoyt^  1  Dutch. 
230  ;  Merchants'  Ins.  Co,  v.  Be  Wolf,  33  Penn.  St.  45  ;  Bank  of  North 
America  v.  Wheeler,  28  Conn.  433  ;  Mil  v.  Omparet,  16  Ind.  107 ; 
CRwy  V.  Speight,  28  Tex.  503 ;  Rogers  v.  Hatch,  8  Nev.  35. 

Judgment  far  the  plaintiff. 

•  

•  8.  a,  11  Am.  Bep.  430,  note. 
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Le  Forest  v,  Tolman. 
Le  Forest  v.  Tolman. 

(117  Mass.  100.) 

Tort  — for.  injuries  occasioned  out  of  the  StcUe, 

DefendAiit*8  dog,  owned  and  kept  in  MaMachnsetts,  strayed  into  an  adjoining  Stats  aLd 
bit  plaintiff.  In  an  action  of  tort  in  Mansachasette  for  the  injury,  there  was  no  evidence 
that  the  statute  of  such  adjoining  State  made  the  injury  actionable,  nor  was  it  proved 
that  the  defendant  had  knowIedj?e  that  his  dog  was  accustomed  to  bite  mankind  and 
therefore  liable  at  common  law.  Held,  that  the  action  would  not  lie,  although  the  statute 
of  Massachusetts  gives  an  action  for  such  injuries  within  the  State. 

TORT,  uDder  the  Gen.  Stats.,  ch.  88,  §  59,  to  recover  double  the  amount 
of  the  damage  sustained  from  the  bite  of  a  dog. 
At  the  trial  in  the  Superior  Court,  before  Aldbich,  J.,  it  appeared 
that  the  plaintiff  was  bitten  and  injured  by  the  defendant's  dog  at  Pel- 
ham,  in  the  State  of  New  Hampshire,  where  the  plaintiff  lived  with  his 
father  and  mother ;  that  the  defendant  was  a  resident  of  Dracut,  in  this 
Commonwealth,  and  had  a  place  of  business  in  Lowell,  and  kept  his  dog 
at  Dracut  and  at  his  place  of  business  in  Lowell ;  that  the  day  the  inju- 
ries complained  of  were  done,  the  defendant's  dog  strayed  away  from 
his  owner  into  New  Hampshire,  and  was  seen  several  times  in  the  neigh- 
borhood of  the  plaintiff's  residence  ;  that  the  next  day  the  plaintiff's 
father  received  the  dog  and  carried  him  to  the  defendant  at  his  place  (  f 
business  in  Lowell.  Upon  this  state  of  facts,  the  defendant  asked  the 
judge  to  rule  that  the  action  could  not  be  maintained,  which  the  judge 
declined  to  do.  The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendant alleged  exceptions. 

O.  A,  F.  Swan,  for  defendant. 

G.  Stevens  S^  W.  H,  Anderson,  for  plaintiff. 

Gray,  C.  J.  In  order  to  maintain  an  action  of  tort,  founded  upon  an 
injury  to  person  or  property,  and  not  upon  a  breach  of  contract,  the  act 
whi^'h  is  the  cause  of  the  injury  and  the  foundation  of  the  action  must 
at  least  be  actionable  or  punishable  by  the  law  of  the  place  in  which  it 
is  done,  if  not  also  by  the  law  of  the  place  in  which  redress  is  sought. 
Smith  V.  Condry,  1  How.  28 ;  S.  C,  17  Pet.  20 ;  The  China,  7  Wall.  58, 
64  ;  HcuTs  case,  3  Swanst.  603  ;  Blad  v.  Bamfield,  id.  604 ;  General 
Steam  Navigation  Co.  v.  GuiUou,  11  M.  <&  W.  877;  Phillips  v.  E^Sy 
L.  R.,  4  Q.  B.  225,  239,  and  L.  R.,  6  Q.  B.  1 ;  The  HaRey,  L.  R.,  2  Adm. 
3,  and  L.  R.,  2  P.  C.  193 ;  Wood  v.  Wood,  1  Blackf.  71 ;  WaU  v.  BoskinSf 


JANUARY  TERM,  187;").  401 

Common wejilLli  v.  ^turtivant. 

5  Ired.  177  ;  Mahler  v.  Norwich  Sf  New  York  Th'ansportation  Co,,  35  N. 
Y.  352  ;  Needham  v.  Grand  Trunk  Railway,  38  Vt.  295  ;  Richardson  y. 
New  York  Centi'dl  Railroad^  98  Mass.  85. 

In  the  case  at  bar,  the  injury  sued  for  was  done  to  the  plaintiff  in 
New  Hampshire  by  a  dog  owned  and  kept  by  the  defendant  in  Massa- 
chusetts. Such  an  action  could  not  be  maintained  at  common  law,  with- 
out proof  that  the  defendant  knew  that  his  dog  was  accustomed  to  at- 
tack and  bite  mankinl.  PoppUwell  v.  Pierce,  10  Cush.  509  ;  Pressey  v. 
Wirthy  3  Allen,  191.  No  evidence  of  such  knowledge,  or  of  the  law  of 
New  Hampshire,  was  introduced  at  the  trial.  Nor  is  it  contended  that 
the  defendant  would  be  liable  to  any  action  or  indictment  by  the  laws  of 
that  State. 

The  plaintiff  relies  upon  the  statute  of  this  Commonwealth,  which  pro- 
vides that  "  every  owner  or  keeper  of  a  dog  shall  forfeit  to  any  person 
njured  by  it  double  the  amount  of  the  damage  sustained  by  him,  to  be 
recovered  in  an  action  of  tort."  Gen.  Stats,,  ch.  88,  §  59.  This  statute  is 
not  a  penal,  but  a  remedial  statute,  giving  all  the  damages  to  the  person 
injured,  Mitchell  v.  Clapp,  1 2  Cush.  278.  It  does  not  declare  the  own- 
ing or  keeping  of  a  dog  to  be  unlawful,  but  that  if  the  dog  injures 
another  person,  the  owner  or  keeper  shall  be  liable,  without  regard  to 
the  question  whether  he  had  or  had  not  a  license  to  keep  the  dog.  The 
wrong  done  to  the  person  injured  consists  not  in  the  act  of  the  master  in 
owning  or  keeping,  or  neglecting  to  restrain,  the  dog,  but  in  the  act  of 
the  dog  for  wliich  the  master  is  responsible. 

The  defendant  having  done  no  wrongful  act  in  this  Commonwealth, 
and  the  injury  for  which  the  plaintiff  seeks  to  recover  damages  having 
taken  piace  in  New  Hampshire,  and  not  being  the  subject  of  action  or 
indictment  by  the  laws  of  that  State,  this  action  cannot  be  maintained. 

Exceptions  sustained^ 


Commonwealth  v.  Stubtivant. 

(117  Mass.  122.) 

Evidence — in  criminal  trial — opinions  of  non-experts  —  bloodstains. 

Common  obserrers,  having^  special  opportnnity  for  observation,  may  testify  to  their 
opinions  as  conoluBions  of  fact,  although  they  are  not  experts,  if  the  gnbject-matter 
U>  wfiich  the  te^tiinouy  relates  cannot  be  reproduced  or  described  to  the  jury  precisely 
an  it  npneiired  to  the  witness  nt  the  time,  and  the  facts  upon  which  tlid  witness  iA 
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called  to  express  his  opinion  are  such  as  men  in  general  are  capable  of  comprehending 
and  understanding. 

Whether  a  witness,  not  an  expert,  is  qualified  to  express  his  opinion  as  a  conclusion  of 
fact,  is  to  be  decided  by  the  judge  presiding  at  the  trial ;  and  his  finding  is  not  o^ien 
to  revision  in  this  court,  unless,  upon  a  report  of  all  the  evidence,  it  is  shown  to  b« 
without  foundation,  or  is  based  on  some  erroneous  application  of  legal  principles. 

On  the  trial  of  an  indictment  for  murder,  a  witness  familiar  with  blood,  who  had  exam- 
ined, with  a  lens,  a  blood-stain  on  a  coat,  when  it  was  fresh,  and  who  testified  to  its 
appearance  at  the  time  he  examined  it,  and  that  it  was  not  in  the  same  condition  at 
the  trial,  was  permitted  to  testify  that  its  appearance  when  he  examined  it  indicated 
tlie  direction  from  which  it  came,  and  that  it  came  from  below  upward,  although  he 
had  never  experimented  witli  blood  or  other  fluid  in  this  respect  //eM,  tliat  the  ad- 
mission  of  the  testimony  afforded  no  ground  of  exception. 

At  the  trial  of  an  indictment  for  murder,  a  witness  who,  soon  after  the  homicide,  had 
taken  a  pair  of  shoes  from  the  defendant's  house,  one  of  which,  as  the  government 
contended,  fitted  a  tnick  8ni)posed  to  luive  been  made  by  the  murderer,  was  i^ermitted 
to  testify  that  the  shoes  appeared  as  if  they  had  recently  been  washed.  Held,  that  the 
admission  of  this  testimony  afforded  no  ground  of  exception.    (See  Ji/Dte^  p.  410.) 

INDICTMENT  for  the  murder  of  Simeon  Sturtivant,  at  Halifax,  in  the 
county  of  Plymouth,  on  February  15,  1874.     Trial  before  Wells 
and  Ames,  JJ.,  who  allowed  a  bill  of  exceptions  in  substance  as  follows : 

There  was  evidence  tending  to  show  that  Simeon  Sturtivant  and 
Mary  Buckley,  his  housekeeper,  were  last  seen  alive  about  half-past  six 
o'clock  on  Sunday  evening,  February  15,  1874,  and  that  Thomas  Sturti- 
vant was  last  seen  alive  about  half-past  seven  o'clock  on  the  morning  of 
the  16th,  Mary  Buckley  was  found  lying  dead  in  a  field  about  thirty-five 
rods  from  the  dwelling-house  of  the  Sturtivauts,  and  soon  afterward  the 
dead  body  of  Thomas  was  found  in  one  room  of  the  house,  and  that  of 
Simeon  in  another  room ;  that  between  these  rooms  was  another  large 
room,  all  the  doors  of  which  were  closed.  The  only  evidence  tending 
to  show  who  was  the  murderer  of  either  of  these  persons  was  circum- 
stantial. 

A  chemist  having  stated  that  he  was  accustomed  to  make  chemical 
and  microscopic  examination  of  blood  and  blood-stains,  for  the  purpose 
of  determining  whether  they  were  human  blood  or  the  blood  of  other 
animals,  was  admitted  as  a  witness  for  the  government,  and  testified  in 
regard  to  the  tests  which  he  had  applied  to  certain  stains  upon  articles  of 
clothing  belonging  to  the  defendant.  He  was  then  asked  to  give  an 
o])inion  as  to  the  direction  from  which  a  certain  stain  upon  the  defend- 
ant's overcoat  had  come.  Thtf  defendant's  counsel  objected,  contending 
that  the  limit  to  which  the  witness  could  go  was  a  full  description  of  the 
Btain  as  it  appeared  under  the  microscope  or  otherwise  and  illustration* 
l^efore  the  jury  (which  the  witness  made).  The  objection  was  over 
ruled,  and  the  witness  stated  that  the  blood  came  from  below  upward 
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It  was  not  shown  that  he  liad  made  or  witnessed  any  experiments 
with  blood  or  other  fluids  in  regard  to  this  matter.  The  examination 
of  the  witness  and  the  rulings  of  the  court  upon  that  point  was  as  fol- 
lows : 

Qu.  "^^  I  wish  to  inquire  what  the  stains  upon  the  coat  would  indicate 
as  to  tlie  direction  from  which  the  blood  came  ? "  The  defendant's 
counsel  objected  that  this  was  not  chemistry  or  any  other  branch  of 
science. 

Wells,  J.  "Is  the  coat  in  the  same  condition  now  as  then  in  that 
respect  ?     Did  it  show  any  thing  then  that  it  does  not  show  now  ?  " 

A71S,  "  It  did.  The  natural  rubbing  from  being  handled  has  removed 
a  portion.     It  could  only  be  noticed,  also,  by  the  use  of  a  lens." 

Qu.  *'  The  natural  rubbing  of  the  coat  has  partially  obliterated  the 
blood  r 

Atis,  "  It  has  obliterated  a  portion  of  it ;  it  can't  be  seen  as  distinctly." 

Wells,  J.  "  I  think  your  first  inquiry  would  be,  whether  there  was 
any  thing  discovered  that  indicated  any  thing  of  that  sort." 

Qu.  "  At  the  time  you  made  your  first  examination,  was  there  any 
thing  discoverable  that  indicated  the  direction  from  which  the  stains  had 
come  that  you  found  upon  the  coat  ?  " 

Ans.    '*  Yes,  sir." 

Qu.     ''  What  ?  " 

Ans,    '^  The  appearance  of  the  stains." 

Qu,     "  Will  you  tell  us  what  direction  they  had  come  from  ?  " 

Defendant's  counsel.  ''  So  fai*  as  the  stains  are  concerned  that  are 
upon  the  coat,  the  jury  can  judge  as  well  as  he  can." 

Wells,  J.  "  I  think  the  witness  can  describe  what  it  was  that  he  saw 
that  indicated  the  direction,  and  show  what  it  was,  rather  than  to  give  a 
general  opinion  as  to  what  the  direction  was." 

Defendant's  counsel  "  I  wish  to  reserve  an  exception,  so  far  as  the 
stains  that  are  now  upon  the  coat  are  concerned,  and  which  the  witness 
says  are  the  same  now  that  they  were  then,  excepting  the  change  result- 
ing from  the  natural  handling  of  the  coat." 

Wells,  J.  "  I  understand,  also,  that  he  says  that  there  were  indications 
then  that  are  not  apparent  now  ;  that  he  examined  it  with  a  lens,  and 
that  that  aided  his  examination.  It  is  in  .that  view  that  he  is  allowed  to 
describe  what  the  indications  were  which  indicated  the  direction." 

Defendant's  counsel.  "  What  is  not  there  now,  we  do  not  object  to 
the  witness  describing ;  but  so  far  as  any  thing  now  visible,  hidicating  in 
which  direction  the  blood  came,  is  concerned,  we  object  to  that.  We 
think  the  distinction  should  be  observed  by  the  witness  ;  and  unless 
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your  Honors  are  of  a  differeDt  opinion,  we  ask  that  he  may  be  confined 
to  that." 

Wells,  J.  "  We  think  he  may  give  the  whole  description,  as  it  was 
fimud/' 

Ans.  ^*  It  is  an  oval  stain  between  one-eighth  and  one-fourth  of  an 
inch  long,  and  one  inch  from  the  edge  of  t)ie  coat,  on  the  right  liand 
side,  front,  and  three  and  three-fourths  inches  below  the  last  button- 
hole, the  bottom  button-hole.  The  direction  of  the  stain  is  diagonal. 
Using  my  own  coat  as  an  illustration,  the  stain  lay  in  this  direction 
(illustrating).  The  upper  portion  of  the  stain  contained  more  blood  than 
the  lower,  which  it  does  not  contain  now,  on  account  of  its  having  been 
rubbed  off." 

Qu.     '*  What  does  that  indicate  as  to  the  direction  ?  " 

Defendant's  covnseL  ^  One  moment.  If  it  is  chemistry,  we  do  not 
object ;  if  it  is  any  thing  else,  we  do." 

Wells,  J.  ^'  I  think  if  the  witness  explains  the  reafaons  at  the  same 
lime  that  he  gives  the  result,  he  may  do  so." 

Ans.  '*  If  the  force  of  a  stream  of  fluid,  whatever  it  may  be,  and 
especially  blood,  be  from  below  upward,  the  heaviest  portion  of  the  drop 
will  stop  at  the  further  end  of  the  stain  ;  if  from  above  downward,  it  will 
stop  below." 

Defendant's  counsel.  "  That  is  pure  opinion  as  to  matter  of  mechanics, 
not  chemistry.  Any  butcher  is  just  as  good  an  expert  on  that  as  this 
witness." 

Wells,  J.    "  The  evidence  is  admitted  subject  to  exception." 

Ans,     *^  It  can  only  be  seen  with  a  lens  in  a  small  stain." 

Qu.  "  Now,  you  have  described  one,  the  direction  of  which  was  up- 
ward and  diagonal.     Is  there  any  other  ?  " 

Ans.     "  Not  upon  the  coat." 

A  pair  of  shoes  was  taken  from  the  defendant's  house  on  the  second 
day  after  the  homicides,  one  of  which,  as  the  government  contended,  fit- 
ted a  track  supposed  to  have  been  made  by  the  retreating  murderer.  No 
blood-stains  were  found  upon  the  shoes.  The  witness  who  took  them 
testified,  under  objection,  that  they  appeared  as  if  they  had  been  t.  et, 
and  partly,  not  quite  dried,  still  moist  a  little ;  should  say  they  had  been 
quite  wet.  The  witness  also  stated  that  they  looked  as  if  they  had  been 
washed.  The  witness  had  been  familiar  with  the  cutting  of  leather  and 
the  making  of  shoes,  and  had  worked  at  the  business  some  if  teen  year  4 
l>efore,  from  the  age  of  thirteen  until  he  was  twenty-one.  The  defend- 
ant did  not  object  to  testimony  as  to  the  condition  of  the  shoes  in  respect 
to  dampness,  etc..  but  objected  to  the  officer  giving  an  opinion  as  to  the 
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condition  in  which  the  shoes  had  been  before  he  saw  them.  It  was  in 
evidence  that  the  prisoner  denied  having  recently  worn  the  shoes.  The 
Attorney-General  argued  to  the  jury  that  this  statement  was  false,  and 
that  tlie  shoes  had  been  washed  to  remove  the  mud. 

The  jury  returwed  a  verdict  of  guilty  of  murder  in  the  first  degree  % 
Mid  the  defendant  alleged  exceptions. 

B,  W.  JBiarris,  for  defendant. 

C.  R.  Train^  Attorney-General  (  W,  G,  CoUnimy  Assistant  Attorney 
General,  with  him),  for  the  Commonwealth. 

Endicott,  J.  (after  deciding  an  unimportant  exception.)  The 
principal  exception  is  to  the  competency  of  the  evidence  in  regard  to  the 
blood-«tain.  The  question  here  is  whether  a  witness,  who  is  familiar 
with  blood  and  has  examined,  with  a  lens,  a  blood-stain  upon  a  coat, 
when  it  was  fresh,  can  also  testify  that  the  appearance  then  indicated 
the  direction  from  which  it  came,  and  that  it  came  from  below  upward, 
although  he  has  never  experimented  with  blood  or  other  fluid  in  this 
respect.  The  witness  had  previously  testified  to  its  appearance  at 
the  time  he  examined  it,  and  to  the  fact  that  at  the  trial  it  was  not  in  the 
lame  condition,  some  of  the  blood  having  been  rubbed  off. 

The  exception  to  the  general  rule  that  witnesses  cannot  give  opinions 
is  not  confined  to  the  evidence  of  experts  testifying  on  subjects  requiring 
special  knowledge,  skill  or  learning  ;  but  includes  the  evidence  of 
common  observers,  testifying  to  the  results  of  their  observation  made  at 
the  time  in  regard  to  common  appearances  or  facts,  and  a  condition 
of  things  which  cannot  be  reproduced  and  made  palpable  to  a  jury. 
Such  evidence  has  been  said  to  be  competent  from  necessity,  on  the 
same  ground  as  the  testimony  of  experts,  as  the  only  method  of  proving 
certain  facts  essential  to  the  proper  administration  of  justice.  Nor  is  it 
a  mere  opinion  which  is  thus  given  by  a  witness,  but  a  conclusion  of  fact 
to  which  his  judgment,  observation  and  common  knowlege  has  led  him  in 
regard  to  a  subject-matter  which  requires  no  special  learning  or  experi- 
ment, but  which  is  within  the  knowledge  of  men  in  general. 

Every  person  is  competent  to  express  an  opinion  on  a  question  of 
identity  as  applied  to  persons,  things,  animals  or  handwriting,  and  may 
give  his  judgment  in  regard  to  the  size,  color,  weight  of  objects, 
and  may  estimate  time  and  distances.  He  may  state  his  opinion  in 
regard  to  sounds,  their  character,  from  what  they  proceed,  and  the 
direction  from  which  they  seem  to  come.     State  v.  Shinbom,  46  N.  H. 


406  MASSACHUSETTS, 

Commonwealth  v.  Sturtivani 

497.  The  correspondence  between  boots  and  footprints  is  a  matter 
requiring  no  peculiar  knowledge,  and  to  which  any  person  can  testify. 
Commonwealth  v.  Pope,  103  Mass.  440.  So  a  person  not  an  expert  may 
give  his  opinion  whether  certain  hairs  are  human  hairs.  Commonwealth 
?.  Dorset/,  103  Mass.  412.  And  a  witness  may  state  what  he  understood 
by  certain  "expressions,  gestures  and  intonations,"  and  to  whom  they 
were  applied ;  otherwise  the  jury  could  not  fully  understand  their 
meaning.     Leonard  y.  Allen,  11  Cush.  241. 

In  this  connection  may  be  noticed  a  large  class  of  cases,  where,  from 
certain  appearances  more  or  less  difficult  to  describe  in  words,  witnesses 
have  been  permitted  to  state  their  conclusions  in  relation  to  indications 
of  disease  or  health,  and  the  condition  or  qualities  of  animals  or  persons. 
As,  when  a  witness  testifies  that  a  horse's  foot  appeared  to  be  diseased, 
he  states  a  matter  of  fact,  open  to  the  observation  of  common  men. 
Willis  V.  Quimhy,  31  N.  H.  485.  And  it  is  proper  for  a  witness  to  give 
Ws  opinion  that  a  horse  appeared  to  be  sulky  and  not  frightened  at 
the  time  of  an  accident.  Whittier  v.  Frankliyi,  46  N.  H.  23  ;  or  he  may 
testify  as  to  the  qualities  and  appearance  of  a  horse.  State  v.  Avery,  44 
N.  H.  392.  In  Currier  v,  Boston  Sf  Maine  Railroad,  34  N.  H.  498,  it  is 
said  that  the  question  whether  there  was  hard  pan  in  an  excavation  does 
not  ask  for  an  opinion,  but  seeks  for  facts  within  the  knowledge  of  tha 
witness,  and  of  which  the  knowledge  may  be  obtained  by  common 
observation.  It  is  competent  for  a  witness  to  testify  to  the  condition  of 
health  of  a  person,  and  that  he  is  ill  or  disabled,  or  has  a  fever,  or 
is  destitute  and  in  need  of  relief.  Parker  v.  Boston  4"  Hingham  Steam* 
boat  Co,  109  Mass.  449 ;  Wilkinson  v.  Moseley.  30  Ala.  562 ;  Barker  v. 
Coleman,  35  id.  221  ;  Autauga  County  v.  Davis,  32  id.  703  ;  and  one 
may  testify  that  another  acted  as  if  she  felt  very  sad.  Culver  y.  Dwighf^ 
6  Gray,  444.  So  those  who  have  observed  the  relations  and  conduct  of 
two  persons  to  each  other  may  testify  wliether,  in  their  opinion,  one  was 
attached  to  the  other.  And  in  3fKee  v.  Nelson,  4  Cow.  355,  the 
court  say :  "  The  opinion  of  witnesses  on  this  subject  must  be  derived 
from  a  series  of  instances  passing  under  their  observation  which  yet 
they  never  couid  detail  to  a  jury."  See  Trelawney  v.  Colman,  2  Stark. 
191.  A  witness  may  also  give  his  judgment  whether  a  person  was 
intoxicated  at  a  given  time.  People  v.  Bastwood,  4  Kern.  562  ;  or 
whether  he  noticed  any  chaTige  in  the  intelligence  or  understanding, 
or  any  want  of  coherence  in  the  remarks  of  another.  Barker  v.  Gominsy 
110  Mass.  477  ;  Nash  v.  Hunt,  116  id.  237. 

In  Steamboat  Clipper  v.  Logan,  18  Ohio,  375,  it  was  held  that  a 
person  who   had  been  a  captain  and  engineer  of  a  steamboat,  having 
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ejcamined  a  boat  after  injury  by  collision,  may  state  his  opinion  as  to  the 
direction  from  which  the  boat  was  struck  at  the  time  of  the  collis- 
ioi).  There  was  no  evidence  that  the  witness  had  any  special 
knowledge  in  regard  to  collisions,  through  observation  or  experiment ; 
and  the  court  does  not  rest  the  decision  on  the  ground  that  the  witness 
was  an  expert ;  but  says  there  is  "  no  objection  to  calling  these  men 
experts,  if  the  name  will  render  their  testimony  more  unexceptionable  ; 
but  it  is  not  true  as  a  legal  proposition  that  no  one  but  an  expert  can  give 
an  opinion  to  a  jury.  From  the  necessity  of  the  case,  testimony  must 
occasionally  be  a  compound  of  fact  and  opinion."  And  the  court 
say  that  they  can  give  no  better  illustration  of  their  meaning  than  by  the 
use  of  the  language  in  M^Kee  v«  Nelson^  a  portion  of  which  is  quoted  above. 

Where,  immediately  after  the  collision  of  two  boats,  a  person  looked 
at  their  condition,  he  was  permitted  to  testify  to  the  impression  made 
upon  his  mind  as  to  the  position  in  which  they  came  together.  PcUriek 
V.   The  John  Q.  Adams,  19  Mo.  73. 

It  would  seem  to  be  within  the  knowledge  of  men  in  general,  when 
looking  at  the  effects  of  a  blow  upon  a  solid  body,  to  determine  from  the 
external  marks  and  indications,  if  any  exist,  the  direction  from  which  it 
came.  In  the  great  majority  of  cases,  these  indications  are  distinct  and 
plain,  and  to  observe  them  is  within  the  constant  experience  of  men. 
Take  the  case  of  a  heavy  body  striking  on  the  ground.  A  falling  shot  or 
fragment  of  rock  leaves  a  very  different  mark,  according  as  it  strikes  the 
ground  vertically  or  at  an  angle ;  and  if  at  an  angle,  the  general  direction 
from  which  it  came  would  be  apparent  to  the  common  eye.  In  like 
manner,  a  contusion  on  an  upright  surface  might  plainly  indicate  the 
direction  of  the  blow.  Suppose  the  panel  of  a  carriage  door  is  broken  in 
by  a  collision ;  different  appearances  would  follow  from  a  horizontal  blow 
delivered  at  right  angles,  than  from  a  blow  from  the  front  or  rear,  from 
above  or  below.  Such  appearances  the  common  observer  can  detect,  soma 
more  accurately  and  clearly  than  others,  but  it  is  presumed  to  be  within 
the  power  of  all ;  and  the  opinion  of  an  expert,  who  has  experimented  by 
blows  on  similar  surfaces,  and  is  learned  in  the  law  of  forces,  is  not 
necessary  or  required.  If  the  panel  itself  is  introduced  to  the  jury,  they 
are  competent  and  able  to  decide  the  question.  If  it  cannot  be,  the 
witness  who  saw  it  may  describe,  as  well  as  he  can,  what  he  saw,  and 
state  the  conclusion  he  formed  at  the  time. 

It  would  also  seem  to  be  within  the  range  of  common  knowledge  to 
observe  and  understand  those  appearances,  in  marks  or  stains  caused  by 
blood  or  other  fluids,  which  indicate  the  direction  from  which  they  camei 
if  impelled  by  force. 
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No  one  would  question  the  fact  that  water  passing  over  the  surface  of 
ground  may  and  does,  according  to  its  force,  leave  clear  and  decisive 
indications  of  the  direction  of  its  passage.  The  dry  bed  of  a  mountain 
torrent,  or  the  track  of  a  freshet,  clearly  indicates  the  direction  of  the 
stream.  And  it  is  the  same  when  propelled  artificially  by  force,  as  from 
an  engine.  When  the  force  is  not  great  enough  to  disturb  or  displace  the 
surface  of  the  soil,  the  direction  may  be  clearly  discernible,  when  fresh^ 
by  the  character  of  the  marks,  stains  or  moisture  it  leaves  upon  the  ground. 
These  may  not  all  easily  be  described'  in  words,  but  may  convey  a 
distinct  and  decided  impression  to  the  mind  at  the  time. 

A  bucket  of  water  thrown  upon  the  ground,  particularly  if  thrown  with 
force,  would  leave  indications  of  the  direction  from  which  it  came,  evident 
to  the  most  casual  observer.  These  would  be  more  apparent  2  it 
congealed  upon  falling,  and  so  became  fixed  and  easily  traced.  So  if  a 
drop  or  small  body  of  water  or  other  fluid  b  thrown  with  force  against 
a  perpendicular  surface,  as  against  the  side  of  a  building,  or  against 
clothing  upon  the  person  in  an  upright  position,  indications  of  its  direction 
would  appear.  Whether  it  is  thrown  fairly  against  the  surface,  or  from 
above  or  below,  or  diagonally,  it  is  common  knowledge  that  it  will  leave 
different  marks  or  traces  of  its  progress  and  direction.  These  marks 
will  be  the  more  easily  discerned  if  made  by  a  fluid  thicker  than  water, 
and  will  remain  longer  and  be  more  conspicuous  if  it  is  such  as  to  Jeave 
a  stain,  or  if  the  surface  is  rough  or  uneven,  so  as  to  retard  it  or  check  it 
in  its  course. 

There  is  no  question  of  science  or  learning  necessarily  involved  in  the 
understanding  of  these  indications ;  if  visible,  they  are  easily  understood. 
The  only  question  is,  were  the  common  indications  visible,  from  which 
direction  may  be  inferred.  It  may  be  difficult  in  a  given  case  to 
distinguish  them  without  the  most  careful  observation  ;  but  if  seen  by 
the  witness,  they  may  be  testified  to.  It  may  also  be  more  difficult  to 
detect  them  on  an  upright  surface,  but  that  goes  to  the  degree  or  weight 
of  the  evidence,  not  to  its  competency.  Fryer  v.  Gathercole,  4  Exch. 
262. 

Bloo<l  is  a  fluid  which  coagulates  and  stiffenf  rapidly  when  exposed  to 
the  air,  and  might  therefore  more  decidedly  give  indications  of  its  direction. 
If  such  indications  do  appear,  there  would  seem  to  be  no  objection  that  a 
witness  acquainted  with  the  peculiar  properties  of  blood,  as  the  common 
mind  is  acquainted  with  more  familiar  fluids,  should  testify  to  them 
without  having  actually  seen  or  made  experimer  s  in  regard  to  it. 

The  cases  which  have  been  cited  are  limited  to  those  instances  where 
common  observers,  having  special  opportunity  for  observation,  but  not 
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experts  having  special  learning,  have  been  permitted  to  testify  to  their 
opinit>ni,  as  conclusions  of  fact. 

The  competency  of  this  evidence  rests  upon  two  necessary  conditions  : 
first,  that  the  subject-matter  to  which  the  testimony  relates  cannot  be 
reproduced  or  described  to  the  jury  precisely  as  it  appeared  to  the  wit- 
ness at  the  time ;  and  second^  that  the  facts  upon  which  the  witness  is 
called  to  express  his  opinion,  are  such  as  men  in  general  are  capable  of 
comprehending  and  understanding.  ^ 

When  these  conditions  have  been  complied  with  or  fulfilled  in  a  given 
case,  the  court  must  then  pass  upon  the  question,  whether  the  witness 
iiad  the  opportunity  and  means  of  inquiry,  and  was  careful  and  intelligent 
in  his  observation  and  examination.  It  is  not  the  mere  qualification  of 
the  witness  but  the  extent  and  thoroughness  of  his  examination  into  the 
specific  facts  to  which  the  inquiry  relates,  and  the  general  character  of 
those  facts,  as  affording  to  one,  having  his  opportunity  to  judge,  the 
requisite  means  to  form  an  opinion. 

The  same  rule  applies  to  this  class  of  testimony  as  to  the  testimony  of 
experts,  whether  the  expert  is  competent  by  his  study  or  business,  and 
whether  he  has  qualified  himself  to  testify,  or  had  proper  opportunity  to 
examine,  are  preliminary  questions  for  the  court.  So  when  witnesses 
to  the  value  of  land  or  property  or  handwriting  are  called,  to  which  all 
men  may  testify,  if  they  bave  information  on  the  subject-matter  of  inquiry, 
their  qualification  to  give  an  opinion  must  be  first  decided  by  the  court 
at  the  trial.  In  all  these  cases  the  element  of  fact  is  involved  to  be 
decided  by  the  court,  upon  which  the  capacity  to  testify  depends.  And 
the  decision  at  the  trial,  like  all  decisions  of  this  character,  is  final  and 
conclusive,  unless  upon  a  report  of  all  the  evidence  it  is  shown  to  be 
\i  ithout  foundation,  or  is  based  on  some  erroneous  application  of  legal 
principles.  Nunes  v.  Perry,  113  Mass.  274,  and  cases  cited  ;  Common-' 
wealth  V.  Coe,  115  id.  481  ;  Swan  v.  Middlesex,  101  id.  173,  177. 

In  the  case  at  bar  the  admission  of  the  evidence  by  the  court  involved 
the  decision :  (1)  that  the  stain  was  not  in  the  same  condition,  and  did 
not  exhibit  the  same  appearance  at  the  trial  as  it  did  when  examined  by 
the  witness,  and  cannot  be  reproduced  to  the  jury  :  upon  this  as  a  matter 
of  fact  there  is  no  question  ;  (2)  that  the  stain  might  in  itself  furnish 
indications  from  what  direction  it  came,  capable  of  being  observed  by  a 
witness,  who,  though  familiar  with  blood  and  its  qualities,  had  not  made 
or  seen  experiments  made  with  it  or  other  fluids  in  this  respect ;  and  (3) 
that  the  witness  had  made  that  thorough,  careful  and  intelligent  observa- 
tion of  the  appearances,  which  would  entitle  him  to  testify.  We  must 
take  the  decision  of  the  court  on  this  last  point  to  be  conclusive. 
Vol.  XIX.— 52 
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Whether  the  reasons  the  witness  gave  for  his  opinion  of  the  direction 
of  the  stain  were  sound  or  unsound  does  not  affect  the  question  of  com- 
petency, and  of  course  the  defendant  had  full  opportunity  to  test  him  by 
cross-examination,  or  to  show  by  evidence  or  argument  that  his  reasons 
were  unsound. 

We  cannot  say  that  such  a  witness,  familiar  with  blood,  its  properties 
and  appearance,  with  his  opportunity  to  examine  and  the  actual  examina- 
tion made  by  him,  might  not  form  and  testify  to  a  reliable  opinion  as  to 
the  direction  in  which  the  blood  moved  in  making  the  elongated  stain, 
although  he  had  never  made  actual  experiments  of  that  kind  ;  and  we 
see  no  ground  for  sustaining  this  exception  to  the  admission  of  the 
evidence. 

For  the  same  reasons  the  testimony  in  regard  to  the  shoes  taken 
from  the  defendant's  house  soon  after  the  homicide,  was  competent. 
The  witness  stated  the  result  of  his  observation,  made  at  the  time,  of 
appearances  that  could  not  be  reproduced  or  accurately  described  in 
words  to  the  jury  ;  and  his  testimony  related  to  a  subject-matter  within 
the  common  observation  and  experience  of  men. 

[The  other  exceptions  considered  were  unimportant.] 

Exceptions  overruled. 


Note. — The  question  as  to  the  admissibility  iu  evidence  of  the  opinion  of  a  non-cz* 
pert  is  elaborately  examined  in  1  Greenl.  Ev.  (13th  ed.),  §  *40,  and  notes;  and  see,  also,  2 
Best  on  Ev.,  §  517  (Wood's  ed.),  and  an  elaborate  note  thereto  by  Mr.  Wood  ;  Roscoe'i 
Crim.  Ev.  (7th  ed.),  1-13  ;  Starkie  on  Ev.  (10th  Am.  ed.),  95,  and  notes. 

Although,  as  a  general  rule,  a  witness  cannot  be  asked  what  his  opinion  npon  a  par- 
ticular question  is,  since  he  i»  called  to  npeak  as  to  facts  only  ;  yet,  where  questions  of 
science,  skill  or  trade,  or  other  like  questions  are  involved,  persons  specially  trained  or 
having  peculiar  knowledge  thereon  may  be  examined  as  to  their  opinions;  so  facts  which 
are  latent  in  themselves  and  only  discoverable  by  way  of  appearances,  more  or  less 
symptomatic  of  the  existence  of  tlie  main  fact,  may,  from  their  very  nature,  be  shown 
by  the  opinions  of  witnesses  as  to  the  existence  of  such  api)earances  or  symptoms.  Thus 
opinions  have  been  admitted  as  to  the  comparative  health  of  a  person.  State  v.  Knappj 
45  N.  H.  148;  Parker  v.  Steamboat  Co.,  109  Mass.  449 ;  but  see  Ashland  v.  Marlborough, 
99  id.  47 ;  but  not  unless  the  witness  has  had  an  opportunity  for  observation.  7bm/>- 
kins  V.  Wadiey,  3  T.  &  C.  424.  The  statement  in  the  head-note  to  Higbie  v.  Tho 
Guardian  MuL  Ins.  Co,,  63  N.  Y.  603,  tliat  a  non-expert  could  give  evidence  as  to 
whether  one  appeared  to  be  sick  or  well  seems  not  to  be  justified  by  the  case.  So 
opinions  of  non-experts  have  been  admitted  as  to  whether  certain  hairs  were  human, 
Conn  v.  Dorsey,  103  Mass.  412  ;  that  one  person  appeared  to  be  sincerely  attached  to 
another,  McKee  v.  Nelson,  4  Cow.  355  ;  as  to  the  degree  of  affection  entertained  by  a 
wife  for  her  husband,  in  an  action  of  crim.  con.,  Trelawney  v.  Coleman,  2  Stark.  191 ; 
as  to  whether  another  was  intoxicated,  People  v.  Eastwood,  14  N.  T.  562  ;  astr  whether 
a  person's  conduct  on  a  certain  occasion  was  offensive  and  insulting,  Raisler  v.  -Springer 
40  Miss.  352  ;  as  to  the  quality  of  a  horse,  State  v.  Avery,  44  N.  H.  382  ;  that  the  plain- 
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tiff  "peemed  satis«fied"  with  a  bTisi»)<*ss  .irraii^jenumt  proposed  to  him  by  the  witnesa, 
Bradleif  v.  5.  F.  M.  Co.,  30  X".  H.  487:  that  a  horse  '*  appeiired  to  be  well  and  free  from 
disease,'*  Sp^'ar  v.  Rirhai'fhon,  .'U  X.  H.  428  ;  th:it  a  carriaije,  not  seen  by  the  witness 
appeared  from  the  sound  to  stirt  from  a  ceitain  jKHnt.  State  v.  Shireborn,  4*]  N   II 
497;  that  a  person  '•seeme<l  to  suffer  and  seemed  wej\k  and  debilitated,"   Taylor  v 
Railmwh  48  X.  H.  ?04  ;  that  a  person  had  the  appearance  of  a  man  whose  system  was 
weak  and  debilitated,  Unrkfr  v.  Coleman,  a")  Ala.  221;  as  to  one's  pecuniary  responsi- 
bility,  Bank  of  MlfiiUesexy.  Rutland,  .'5.3  Vt.  414:  as  to  times  and  distances,  Campbell  v. 
State,  23  Ala.  44  ;  and  as  to  the  rate  of  speed  of  a  railroad  train  upon  a  certiiin  occasion, 
Detroit,  etc,  v.  Van  Steinburg,  17  Ivlich.  l)i). 

So  eviiience  is  admissible  of  opinion  as  to  i-esemblance  of  foot-tracks  :  Tlotchkisa  v. 
(jt'iT)iania  Ins.  Co.,  5 Hun,  90;  that  a  root  or  ve;^etable  is  dead,  Stone  v.  Frost,  6  Lj...a. 
440;  as  to  the  age  of  a  person  who  pleads  infancy  where  the  witness  had  an  oppor- 
t:Hiitv  to  observe  the  appearance  of  the  person  when  the  contract  was  made,  B'*nx'^n 
V.  Mr Fadfien,  oO  hid.  431;  bnt  the  mere  opinion  of  a  witness  with  regard  to  the  hk© 
*A  :i  [)crs()u  from  his  appearance,  unaccompanied  by  tlie  facts  on  which  that  opinion  is 
fo'in  led,  is  not  admissible,  Mors*'  v.  State,  6  Conn.  9  ;  as  to  the  credibility  of  another 
vitnt'.js,  Hamilton  v.  People,  20  Mich.  173  ;  as  to  whether  the  noisome  odors  arising 
.fro:n  a  pi{?  sty  wonld  render  an  adjoining  residence  uncomfortable,  Kearney  v.  Farrell, 
28  Conn.  317;  a  practical  surveyor  may  expre.ss  his  opinion  ms  to  whether  marks  on 
trees  and  piles  of  stones  were  intended  as  monuments  of  boundaries,  Davis  v.  Mason,  4 
Pick.  156;  so  all  i)er9ons  who  have  acquired  a  knowledge  of  the  breeds  of  horses  from 
raising,  dealing  in  and  tiiking  ciire  of  horses  are  competent  to  testify  as  to  the  breed  of 
a  pjirticular  horse  with  which  they  are  acquainted,  Harris  v.  Panama  R.R.C).,  58  N. 
Y.  OTiO;  as  to  the  opinions  of  non-expert««  on  the  question  of  sanity  or  mental  capacity,  see 
Pidcork  V.  Potter,  8  Am.  Rep.  181,  and  note;  State  v.  Pike,  6  id.  533,  and  the  elaborate 
dissenting  opinion  of  Doe,  J.,  which  has  been  since  followed  as  the  law  by  the  same 
court,  overruling  State  v.  P/^>»,  in  Hirdy  v.  Merrill,  .5^  N.  H.  227;  Hewlett  v.  Wovl,  ;i5 
X.  Y.  (vil.  In  this  latter  case  it  was  held  tliat  ]>ei'so*is  not  expert,  after  testifying  to  fii'^ta 
and  incidants  m  relation  to  a  testator,  tending  to  show  mental  capacity,  may  testify  to 
the  impression  produced  UiX)n  tliem  thereby,  and  also  whether  the  acts  and  declarations 
testified  to  seemed  to  them  rational  or  not,  but  that  tliey  could  not  testify  as  to  the 
general  soundness  or  unsoundness  of  the  testator's  mind,  citing  People  v.  O'Brien,  36 
N.  Y.  276;  People  v.  Reel,  42  id.  270  ;  see,  also,  Sisson  v.  Conger,  1  T.  &  C.  564. 

Opinions  of  the  value  of  property  may  be  given  by  a  person  familiar  with  such  prop- 
erty. Brown  v.  Haburr/cr,  52  Barb.  15.  But  a  witness  cannottestify  as  to  value  until  he 
has  been  shown  competent  to  speak  upon  the  subject,  Bank  v.  Mudrjett,  44  N.  Y.  514; 
Bedell  v.  Lonu  Island  R.  R.  Co.,  44  X.  Y.  367:  Swan  v.  Middlcsf^  County,  101  Mass. 
172  ;  Snyder  v.  Western  Union  R.  R.  Co.,  25  Wis.  60;  Brackett  v.  Edgerton,  14  Minn.  174. 
Witnesses  may  testify  as  to  the  market  value  of  cattle  derived  from  the  newsjiapers, 
Cleveland  R.  R.  Co,  v.  Perkins,  17  Mich.  296:  the  value  of  a  living  animal  as  a  stallion 
may  be  proved  by  witnesses  to  his  reputation,  Millan  v.  Davis,  66  X.  C.  539;  farmers 
Hnng  in  the  vicinity  of  certain  lands  raaj'  testify  as  to  their  value,  Robertso^n  v.  Knapp, 
35  X.  Y.  91  ;  but  not  persons  who  are  neither  farmers  nor  dealers  m  land,  and  who  have 
no  knowledge  as  to  the  value  except  from  hearsay,  Whitney  v.  Boston,  98  Mass.  312;  so 
experts  may  give  their  opinions  as  to  the  value  of  dogs,  the  opinions  being  based  either  on 
actual  gales  or  their  general  observations  and  experience,  Cantling  v.  27ie  Hannibal 
R.  R.  Co.,  54  Mo.  385;  S.C.,  14  Am.  Rep.  476.  Thnt  actual  observation  and  er^^rience  will 
qualify  one  to  speak  as  an  expert  as  to  value  was  also  held  in  Clai-k  v.  Baird,  9  X.  Y. 
183  ;  BrUl  v.  Flagler,  23  Wend.  355.  The  degree  of  skill  or  knowledge  which  a  witnesg 
must  have  to  testify  as  an  expert  rests  largely  in  the  discretion  of  the  court  Sia'e  v. 
Ward,  39  Vt.  255;  Hoxoard  v.  Providence,  6  R.  I.  514.  One  cannot  testify  as  to  th« 
value  of  services  unless  he  has  received  sach  services  or  has  personal  knowledge 
thereon,  Lameren  v.  Caryl,  4  Den.  370  ;  Scot  y.  LitlieiUhal,  9  Bosw.  224;  so  an  opin- 
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ion  as  to  the  value  of  services  "  under  the  circumstauces  "  is  not  admissible,  Lewis  v. 
Ti'ickey,  20  Barb.  387;  nor  are  opinions  as  tx)  the  value  of  services  when  the  value  or 
price  is  fixed  by  statute  as  brokage  services,  Ferine  v.  HotchkiM,  58  Barb.  77.    Nor  is 
a  non-professional  person's  opinion  of  the  value  of  legal  services  competent,  Srrdth  v 
Kobbe,  59  Barb.  289. 

Tho  opinions  of  witness  as  to  the  amount  of  damages  sustained  by  a  party  is  not  ad- 
missible, Teerpenin^  V.  Com  Exch.  Ins.  Co.,  43  N.Y.  279;  Giles  v.  0* Toole,  ^  Barb. 
261;  Dunham  v.  Simmons,  3  Hill,  609.  But  where  the  facts  upon  which  a  calculation 
of  damages  is  made  are  not  within  the  cognizance  of  the  jury  a  witness  may  express  his 
opinion  after  giving  the  facts  upon  which  it  is  based.  See  Nellis  v.  McCam,  35  Barb.  115; 
Harpendig  v.  Shoemaker,  37  Barb.  270;  but  see  Armstrong  v.  Smith,  44  id.  120. 

On  questions  of  the  identity  of  persons  or  things,  handwriting,  distances,  time  and  a 
multitude  of  other  matters  the  opinions  of  witnesses  are  received  from  necessity,  be- 
cause no  better  evidence  can  be  had.  Any  witness,  not  an  expert,  who  knows  tlie  fa<;t8, 
personally,  may  give  an  opinion  in  a  matter  requiring  skill,  stating  also  the  facts  upon 
which  he  bases  his  opinion.  Indian(^>olis  v.  Kuffer,  30  Ind.  235  ;  Alabama  R.  R.  Co.  v. 
Burkett,  42  Ala.  83.  But  the  opinion  of  one  not  an  expert,  or  ignorant  of  anatomy,  is 
not  admissible  as  to  the  sex  of  a  person  from  an  examination  of  the  skeleton,  Wilson  v. 
State,  41  Tex.  320;  nor  that  a  child  resembles  or  does  not  I'esemble  his  alleged  fathei, 
Kenniston  v.  Rowe,  16  Me.  38;  nor  as  to  the  mere  understanding  of  one  of  the  parties  to 
a  contract  as  to  its  effect,  Murray  v.  Bcthune,  1  Wend.  191 ;  or  as  to  what  one  ynder* 
Btood  another  to  say  he  would  do,  Rich  v.  Jackroay,  18  Barb.  357;  Grownse  v.  Fitch, 
23  How.  Pr.  350;  nor  as  to  the  manner  in  which  a  witness  understood  a  libel,  Veen 
Vechteny.  Hopkins,  5  Johnn.  211;  Gibson  v.  Williams,  4:  Wend.  320;  nor  that  certain 
articles  were  "  necessaries,"  Whitmarsh  v.  Angle,  3  Code  R.  53;  and  see  Merritt  v.  iSea- 
mjan,  6  N.  Y.  168. 

Opinion  of  a  matter  within  common  experience  is  not  evidence,  Gavish  v.  Paci/k  IL 
R.  Co.,  49  Mo.  274;  Cannell  v.  Phaniz  Ins.  Co.,  59  Me.  582;  Messner  v.  People^  45  N 
Y.  1;  AfcCombs  v.  i^.  C.  R.  R.  Co.,  67  N.  C.  19a    So  opinions  upon  a  state  of  faoti 
equally  apparent  to  the  jury  are  not  admissible,  Allen  v.  Stout,  51 N.  Y.  668.— Rkp. 


Wight  v.  Spbingfield  &  New  London  Railboad  Compakt. 

(117  Mass.  22& ) 
Corporation  —  who  may  be  director 

Unless  required  by  statute  it  is  not  necessary  that  a  director  in  a  corporation  be  a  stock- 
holder. A  person  who  is  not  a  stockholder  in  a  railroad  corporation,  but  is  duly  ap- 
pointed by  a  city,  pursuant  to  statute,  to  represent  it  at  the  meetings  of  the  stock  • 
holders  of  the  railroad  corporation  and  to  vote  on  the  stock  which  it  owns  therein, 
may  be  elected  a  director  of  the  coriwration. 

"TpETITION  for  a  writ  of  mandamus  to  compel  the  respondent  to  ad^ 
-*-  mit  the  petitioner  to  act  as  one  of  its  directors,  to  which  office  thtj 
petitioner  alleged  he  had  been  duly  elected.  The  answer  averred  that 
the  petitioner  was  not  a  stockholder  in  or  a  member  of  the  corporation^ 
and  was  therefore  not  eligible   to  tlie  office  of  director  thereof.     TLu 
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case  was  reserved  by  Endicott,  J.,  for  the  consideration  of  the  full 
court,  upon  the  petition  and  answer,  and  a  report  in  substance  as  fol- 
lows : 

Tlie  petitioner  is  a  citizen  of  Springfield,  and  has  been  since  January 
1,  1875,  the  mayor  of  that  city.  The  respondent  corporation  was  estab- 
i^hed  under  the  Stat,  of  1872,  ch.  53.  The  city  of  Springfield,  after  due 
proceedings,  had,  under  the  Stat,  of  1874.  ch.  251,  subscribed  lo  the  articles 
of  association,  and  for  fifteen  hundred  shares  of  the  capital  stock,  which 
was  fixed  at  two  thousand  shares  of  one  hundred  dollars  each. 

The  petitioner  was  one  of  five  persons  appointed  to  represent  the  city 
at  the  meetings  of  the  corporation,  and  vote  on  its  stock.  The  first 
meeting  of  the  corporation,* after  its  certificate  was  obtained,  was  held 
January  27,  1875,  at  which  the  corporation  voted  that  the  number  of 
directors  should  be  thirteen,  and  proceeded  to  elect  directors.  The 
whole  number  of  shares  voting  was  one  thousand  eight  hundred  and 
thirty-five,  and  the  petitioner  received  fifteen  hundred  and  two  votes, 
being  a  large  majority  of  the  whole  number.  He  was  not  in  his  indi- 
vidual capacity,  nor  otherwise  than  as  appears  herein,  an  owner  of  stock 
in  the  corporation,  and  the  presiding  officer  at  the  meeting  refused  to 
declare  him  elected,  and  the  corporation  has  ever  since,  by  its  officers, 
refused  to  recognize  him  as  a  director,  or  permit  him  to  act  as  such. 
There  were  one  hundred  subscribers  to  the  articles  of  association  and 
stockholders  in  the  corporation,  thirteen  of  whom  were  named  in  the 
articles  of  association,  before  the  vote  of  the  city  to  subscnbe  to  the 
articles  was  passed,  to  act  as  a  board  of  directors,  till  others  should  be 
chosen  by  the  corporation.  Five  other  citizens  of  Springfield,  not 
stockholders  in  the  corporation,  received  a  majority  of  the  votes  cast  for 
directors,  and  the  corporation  has  refused  and  still  refuses  to  recognize 
them  as  directors,  or  permit  them  to  act  as  such. 

If  tiie  petition  can  be  maintained,  the  peremptory  writ  to  issue ;  ii 
not,  the  petition  to  be  dismissed. 

A,  L,  Sfiuley  for  petitioner. 

G.  M,  Steams  ^  M,  P,  Knowllon,  for  respondent. 

Gray,  C.  J.  Although  the  directors  of  a  railroad  corporation  are 
usually  chosen  by  the  stockholders  from  their  own  number,  there  is  no 
rule  of  law  that  makes  the  holding  of  stock  an  indispensable  qualification 
of  a  director,  unless  prescribed  by  some  act  of  the  Legislature  or  by-law 
of  the  corporation.     The  only  adjudication  upon  the  subject,  cited  at  the 
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argument,  supports  this  view.  State  v.  Mc Daniel^  22  Ohio  St,  354. 
And  the  statutes  expressly  requiring  directors  of  banks  and  insurance 
companies  to  be  members  of  the  corporation,  and  the  first  directors  of  » 
railroad  corporation  incorporated  under  the  general  law  to  be  associates, 
Birengthens  the  conclusion  that  the  Legislature  intended  to  leave  the 
qualifications  of  directors  in  the  permanent  organization  of  such  a  cor- 
poration to  t^e  determination  of  the  stockholders.  Gen.  Stats.,  ch.  57,  § 
41 ;  ch.  58,  §§  27,  43;  Stat.  1872,  ch.  53,  §  4;  Sargent  v.  WehsUr,  13 
Mete.  497,  504. 

The  remarks  of  the  court  in  Peyiohscot  Railroad  v.  Dummer^  40 
Me.  172,  174,  and  in  Spering's  Appeal,  71  Penn.  St.  1,  21 ;  S.  C,  10 
Am.  Rep.  684,  689,  on  which  the  respondeift  relies,  do  not  appear  to 
have  been  necessary  to  the  decisions,  and  the  reports  do  not  show  what 
the  statutes  were  under  which  the  cases  arose. 

The  Stat,  of  1874,  ch.  251,  authorizing  towns  and  cities  to  subscribe  for 
and  hold  stock  in  railroad  corporations,  by  §  2  authorized  any  town  or 
city  to  become  an  associate  for  the  formation  of  a  railroad  corporation  in 
compliance  with  the  general  railroad  act  of  1872,  ch.  53,  **  with  all  the 
powers  and  privileges  enjoyed  by  any  individual  associate,**  and  in  §  5 
provided  that  "  the  selectmen  of  towns,  and  such  persons  as  may  be  au- 
thorized by  vote  of  the  city  council  of  cities,  may,  at  all  meetings  of  the 
corporations  in  which  the  stock  or  securities  are  held,  represent  thoix 
respective  municipalities,  and  vote  upon  each  and  every  share  of  stock 
owned  by  them  respectively.*' 

Under  the  authority  conferred  by  this  statute,  the  city  of  Springfield 
has  become  the  owner  of  three-fourths  of  the  capital  stock  of  the  Spring- 
field and  New  London  Railroad  Company.  It  would  be  a  most  unrea- 
sonable construction  of  the  statute  to  limit  the  choice  of  the  city  in  the 
election  of  directors  to  the  holders  of  the  remaining  fourth  part  of  the 
stock. 

For  these  reasons,  we  are  of  opinion  that  the  petitioner  has  been  duly 
elected  a  director  of  the  respondent  corporation,  and  that  a 

Peremptory  writ  o/mandamtis  must  issue* 
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Colburn  v.  Morrill. 

CoLBUBN  V.  Morrill. 

(117  Maas.  262.) 
Landlord  and  tenant  —  eviction  from  part  of  premises  bars  acUon  foneni, 

Eviction  of  a  tenant,  by  a  landlord,  from  a  part  of  the  leased  premises,  suspends  tbe 
entire  rent  so  long  as  the  eviction  continues  ;  and  the  effect  is  the  same  whether  the 
lease  be  oral  or  written.* 

CONTRACT  for  rent.  Plaintiff's  evidence  tended  to  show  an  oral 
lease  on  February  6,  1868,  of  three  rooms,  in  Lawrence,  to  defend- 
ant,, at  $10  per  month;  that  defendant  occupied  the  rooms  till  October 
7,  1868,  when  he  left,  owing  plaintiff  five  months'  rent.  The  defendant 
offered  to  prove  that  the  lease  included  an  attic  room ;  that  during  the 
term  of  the  lease  plaintiff  removed  defendant's  goods  out  of  said  attic 
room,  and  locked  the  door  of  that  and  one  of  the  other  rooms,  and  for- 
bade defendant  to  enter  them ;  and  that  plaintiff  kept  said  rooms  locked 
until  defendant  left,  September  6,  1868. 

The  defendant's  counsel  contended  that  these  facts,  if  proved,  would 
amount  to  an  eviction  of  the  defendant  from  a  portion  of  the  least hJ 
premises,  and  that  an  eviction  from  a  part  of  the  leased  premises  would 
suspend  the  whole  rent,  until  such  time  as  the  plaintiff  should  lawfully 
terminate  his  tenancy  in  the  premises ;  that  the  defendant's  tenancy  in 
the  premises  never  having  been  terminated,  he  was  rightfully  in  posses- 
sion of  the  same  on  the  day  he  left  under  his  original  contract  of  hiring, 
and  that  an  eviction  from  a  portion  of  the  leased  premises  would  sus- 
pend the  rent  during  the  whole  time  claimed  in  the  plaintiff's  writ. 

The  judge  ruled  that,  if  airthe  facts  set  forth  in  the  defendant's  open- 
ing, and  such  inferences  as  might  be  legally  drawn  from  them,  were 
true,  they  would  constitute  no  defense  to  the  plaintiff's  suit.  The  jury 
found  for  the  plaintiff  for  the  full  amount  of  his  claim,  and  the  defend- 
ant alleged  exceptions. 

J.  O,  Sanborn,  for  defendant 

W,  S.  Knox,  for  plaintiff. 

Endicott,  J.  The  evidence  of  the  plaintiff  tended  to  prove  that  he 
made  an  oral  lease  of  three  rooms  to  the  defendant  for  an  entire  rent. 
The  defendant  offered  to  prove  that  in  addition  to  iho  three  rooms  he 
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also  hired  an  attic  room.  As  the  case  is  presented  it  is  immaterial 
whether  the  attic  room  was  included  in  the  agreement,  as  both  parties 
agree  that  the  front  room,  from  which  the  defendant  says  he  was  evicted, 
was  part  of  the  premises  let  to  the  defendant.  There  was  evidence 
offered  by  the  defendant  from  which  the  jury  might  have  found  that  he 
was  evicted  from  the  front  room,  which  was  part  of  the  premises,  and 
from  the  attic  room,  which  he  contends  was  also  a  part  of  the  same. 

It  was  long  since  settled  in  England  that  the  eviction  of  a  tenant  by  a 
landlord  from  a  part  of  the  demised  promises  suspends  the  entire  rent  so 
long  as  the  eviction  continues.  Salmon  v.  Smith,  1  Saund.  204,  n.  2 ; 
Morrison  v.  Chadunch,  7  C.  B.  266,  283 ;  Upton  v.  Townend,  17  id. 
30.  The  question  was  left  open  in  Skumway  v.  OoUtns,  6  Gray,  227  ; 
and  in  Fuller  v.  Utibt/j  10  id.  285,  the  court  declined  to  express  an 
opinion  on  the  point,  it  not  being  properly  before  them.  But  in  Leish' 
man  v.  WTiitey  1  Allen,  489,  it  was  held  that  a  tenant  evicted  by  a  land- 
lord from  part  of  the  demised  premises  was  not  liable  for  rent  or  for  use 
and  occupation  of  the  residue.  The  landlord  cannot  "  so  apportion  his 
own  wrong  as  to  enforce  the  lessee  to  pay  any  thing  for  the  residue." 
Hodghins  v.  JRobson,  1  Vent.  276,  277  ;  Jioyce  v.  Guggenheim,  106  Mass. 
201 ;  S.  C,  8  Am.  Rep.  322 ;  Christopher  v.  Austin,  11  N.  Y.  216.  The 
fact  that  a  tenant  has  no  written  lease  does  not  affect  his  rights  in  this 
respect. 

We  are  of  opinion,  therefor^,  that  the  learned  judge  should  have  sub- 
mitted the  case,  to  the  jury  upon  the  question  whether  the  defendant 
was  evicted  by  the  plaintiff  from  a  portion  of  the  premises  which  he 
occupied  under  his  agreement. 

Exceptions  sustained. 


Amobt  y.  Kannoffskt. 

(117  Mass.  851.) 

Landlord  and  tenant  —  surrender  of  lease  by  operation  of  law. 

The  general  agent  of  the  owner  of  real  estate  leased  it  to  defendant  by  a  lease  under 
seal;  defendant  sub-let  it  to  M.,  and  the  agent  thereupon  agreed  to  look  to  11.  for  the 
rent  and  to  accept  a  surrender  of  defendant's  lease;  defendant  gave  bim  the  lease  and 
took  a  receipt  therefor.  Held,  in  an  action  against  defendant  for  the  rent,  (1)  that 
the  agent  had  an  implied  power  to  accept  a  surrender;  and  (2)  that  the  facta  amounted 
to  a  surrender  'ay  oi»eration  of  law. 
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(CONTRACT  to  recover  rent  reserved  in  a  lease  under  seal  from  the 
J  plaintiff  to  the  defendant,  and  signed  by  John  L.  Roberts  and  the 
defendant.  Trial  in  the  Superior  Court,  before  Bacon,  J.,  who  allowed 
a  bill  of  exceptions  in  substance  as  follows  : 

The  plaintiff  proved  the  lease  whereby  it  appeared  that  the  rent  was 
payable  monthly  in  advance,  on  the  sixth  day  of  every  month,  and  this 
action  was  brought  to  recover  the  installments  due  on  October  6,  and 
November  6,  1872,  the  lease  having  at  the  latter  date  two  years  more  to 
run.  John  L.  Roberts,  who  signed  the  lease,  was  at  the  time  the  general 
agent  of  the  plaintiff  in  the  management  of  his  buildings,  but  had  no 
written  authority  to  execute  the  lease. 

The  defense  relied  on  was  a  surrender  of  the  lease  and  the  acceptance 
of  the  same  by  Roberts.  The  defendant  offered  in  evidence  the  record 
of  an  action  under  the  Gen.  Stats.,  ch.  137,  brought  by  the  plaintiff  against 
Michael  G.  Minon,  to  recover  possession  of  the  premises  described  in  the 
lease.  The  writ  in  that  action  was  dated  November  9, 1872.  The  judge 
ruled,  against  the  plaintiff's  objection,  that  the  bringing  of  that  action 
was  a  bar  to  the  recovery  from  this  defendant  of  rent  for  the  month  from 
November  6,  to  December  6,  it  appearing  that  that  action  was  not  for 
forcible  entry  or  detainer  by  Minon. 

The  defendant  further  offered  evidence  tending  to  show  that  in  May, 
1872,  he  had  sub-let  the  premises  to  Minon ;  that  Minon  for  that  month 
and  for  every  month  after  paid  rent  directly  to  Roberts,  and  no  demand 
for  it  was  made  on  the  defendant,  and  that  for  May,  when  both  Minon 
and  the  defendant  paid  rent,  Roberts  repaid  to  the  defendant  the  amount 
paid  by  him ;  that  the  defendant  told  Roberts  that  if  he  received  rent 
from  Minon,  he  must  release  him  from  liability  under  his  lease ;  that 
Roberts  thereupon  told  the  defendant  that  he  should  continue  to  receive  rent 
from  Minon,  and  that  he  might  give  up  his  lease ;  and  that  afterward 
the  defendant  took  his  lease  to  Roberts*  office  and  delivered  it  to  Francis 
R.  Roberts,  who  gave  him  a  receipt  therefor.  Francis  R.  Roberts  was 
the  brother  of  John  L.  Roberts,  but  there  was  no  evidence  that  he  had 
any  authority  to  act  for  him  or  for  the  plaintiff  in  the  matter  of  giving 
or  annulling  leases.  John  L.  Roberts  knew  that  the  lease  had  been  left 
at  his  office,  and  he  never  returned  it  to  the  defendant.  There  was  no 
evidence  of  any  authority  in  John  L.  Roberts  to  accept  a  surrender  of  a 
lease  on  behalf  of  the  plaintiff  other  than  the  general  verbal  authority 
already  mentioned. 

The  plaintiff  requested  the  judge  to  rule  that  Roberts  could  not« 
without  written  authority,  accept  a  surrender,  and  that  the  above  facts^ 
if  proved,  did  not  constitute  a  surrender  by  operation  of  law ;  but  the 
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judge  refused  so  to  rule,  and  instructed  the  jury,  that  if  they  found  the 
facts  were  testified  to  by  the  defendant's  witnesses,  as  above  stated,  to  be 
true,  those  facts. would  constiiute  a  surrender,  and  that  their  verdict  must 
be  for  the  defendant.  The  jury  found  for  the  defendant,  and  the  ^laiQ' 
ti£E  alleged  exceptions. 

J,  C.  Gray^  Jr,  Sf  B.  Grayy  for  plaintiff. 
G.  M,  Hohbs^  for  defendant 

ExDicoTT,  J.  It  appears  by  the  bill  of  exceptions  that  John  L.  Rob- 
erts was  the  general  agent  of  the  plaintiff  in  the  management  of  his 
real  estate.  Under  this  agency  he  executed  the  lease  in  question  and 
received  the  rent,  though  he  had  no  written  authority.  That  he  was 
authorized  to  do  this  under  his  general  agency  must  be  taken  for  granted 
from  the  fact  that  this  action  is  brought  upon  the  covenants  of  the  leasts 
for  such  installments  of  rent  as  are  not  paid.  In  the  absence  of  som^n 
restriction  upon  the  admitted  general  agency  of  Roberts  to  manage  the 
real  estate,  as  he  was  doing  by  executing  leases  and  receiving  rent,  his 
substitution  of  a  new  tenant,  and  his  agreement  with  the  defendant  that 
the  lease  should  be  surrendered,  must  be  presumed  to  have  been  wil'mn 
his  general  agency.  These  are  the  incidents  of  a  general  agency,  and 
necessary  for  its  complete  execution.  Nor  was  the  actual  surrender  of 
the  lease  less  binding  because  there  is  no  direct  evidence  that  Frauds  R. 
Roberts  had  authority  to  receive  the  lease  from  the  defendant  and  give 
his  receipt  for  the  same.  John  L.  Roberts  knew  it  had  been  left  at  his 
office,  did  not  return  it,  and  continued  to  receive  the  rent  from  Minon  in 
pursuance  of  the  agreement  for  surrender  made  with  the  defendant.  The 
question  of  the  surrender  of  the  lease  is  therefore  to  be  considered  as  if 
made  with  the  plaintiff  himself. 

The  facts  relied  upon  by  the  defendant  to  establish  a  surrender  are  as 
follows :  In  May,  1872,  he  underlet  the  premises  to  Minon,  and  for  that 
month  both  he  and  Minon  paid  rent  to  Roberts.  The  defendant  then  told 
Roberts  that  if  he  received  rent  from  Minon,  he  must  release  him 
from  liability  under  the  lease.  Roberts  said  he  should  continue  to  take 
the  rent  from  Minon,  and  that  the  defendant  could  give  up  his  lease,  and 
thereupon  refunded  the  rent  for  May  paid  by  the  defendant.  The 
defendant  then  took  the  lease  to  Roberts'  office,  and  received  the 
receipt  as  above  stated.  The  rent  was  paid  to  Roberts  by  Minon  until 
v^pber  following,  and  in    Novembar  tlie  plaintiff  brought  an  aotioD 
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under  the  Gen.  Stats.,  ch.  ]  37,  against  Minon,  to  recover  posse^dion.  No 
further  demand  was  made  upon  the  defendant  for  rent  until  this 
action  was  brought.  The  presiding  judge  instructed  the  jury  that  if  they 
found  these  facts  to  be  true,  there  was  a  surrender  of  the  lease  and  the 
defendant  was  entitled  to  a  verdicL  We  are  of  opinion  that  the  ruling 
was  correct,  and  that  the  defendant's  estate  in  the  premises  was  surren- 
dered by  operation  of  law  .within  the  meaning  of  the  statute.  Gen.  Stats.,, 
ch.  89,  §  2. 

The  facts  bring  this  case  within  the  rule,  that  where,  by  the  agreemenr 
between  the  lessor  and  lessee,  the  lessee  abandons  his  possession  and  the^ 
lessor  resumes  possession  of  the  premises,  there  is  a  surrender  by  operas 
tion  of  law.  The  defendant  gave  up  his  lease,  the  plaintLS  took  IVIinoa 
as  his  tenant.  The  relations  of  the  parties  were  thus  changed.  Minonr 
was  no  longer  liable  to  the  defendant,  but  became  liable  to  the  plaintiff. 
The  estate  thus  created  in  Minon  is  inconsistent  with  the  rights  of  the 
defendant  under  his  lease.  The  plaintiff,  on  the  other  hand,  by  receiving 
the  lease  back  and  agreeing  to  the  new  relation  between  himself  and 
Minon,  and  establishing  a  tenancy  as  to  him,  which  he  is  precluded  from 
denyiug,  has  done  acts  inconsistent  with  a  claim  for  rent  under  his  lease 
to  the  defendant. 

The  authorities  in  this  Commonwealth  and  in  England  sustain  this 
doctrine.  In  RcmdaU  v.  Rich,  11  Mass.  494,  it  was  held  that  a  lease  was 
determined  by  the  surrender  of  the  key,  its  receipt  by  the  lessor,  and  the 
subsequent  letting  of  the  house  during  the  term  to  another  tenant, 
although,  by  the  statute,  surrenders,  like  other  contracts  respecting  real 
estate,  must  be  in  writing. 

In  Talbot  v.  Whipple,  14  Allen,  177,  where  the  tenant  left  the  premises 
with  a  manifest  design  of  accepting  the  abandonment,  it  was  said  that 
the  ipinds  of  the  parties  concurred  in  the  common  intent  of  relinquishing 
the  relation  of  landlord  and  tenant,  and  executed  this  mutual  intent  by 
acts  tantamount  to  a  stipulation  to  put  an  end  to  the  lease. 

The  leading  case  in  England  on  this  subject  is  Thomas  v.  Cook,  2  B. 
&  Aid.  119.  In  that  case  the  tenant  underlet  the  premises,  and  the  land- 
lord with  the  assent  of  the  tenant  accepted  the  new  tenant.  The  new 
tenant  being  in  arrear,  the  landlord  distrained  on  his  goods,  and  it  was 
held  that  these  circumstances  constituted  a  surrender  of  the  interest  of 
the  01  iginal  tenant  by  operation  of  law.  The  court  put  the  decision  on 
the  ground  that  the  plaintiff  had,  with  the  assent  of  the  defendant, 
acce!  ted  the  new  tenant,  as  his  tenant  of  the  premises. 

1.1  Grimman  v.  Legge,  8  B.  &  C.  32  i,  the  tenant  notified  the  landlord 
that  he  should  quit,  the  latter  said  he  might  do  so.  The  tenant  removed 
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his  furniture,  delivered  his  keys,  which  were  accepted  ;  and  the  lease 
was  held  to  be  terminated. 

In  Dodd  V.  Ackbm,  6  Man.  &  Gr.  672,  the  delivery  back  of  the  keys, 
and  their  acceptance  by  the  lessor,  was  held  to  be  a  surrender  by  opera 
tion  of  law,  and  T7iomas  v.  Cook  is  expressly  relied  upon  as  authority. 

In  Walker  v.  Richardson,  2  M.  &  W.  882,  A,  having  made  a  lease  to 
B,  before  its  expiration  granted  another  lease  to  C.  No  surrender  in 
writing  of  B*8  lease  was  shown,  but  his  lease,  with  the  seals  torn  off,  was 
produced  from  A's  custody.  It  being  proved  that  it  was  the  custom  to 
send  old  leases  to  A's  office  before  a  renewal  was  made,  and  the  release 
waa  thereupon  canceled  by  A's  officer,  it  was  held  that  there  was  evi- 
dence of  B's  assent  to  the  lease  to  C,  so  as  to  determine  his  interest  by 
operation  of  law.  Baron  Parke,  in  delivering  his  opinion,  said,  "  Be- 
fore the  case  of  Thomas  v.  Cook  I  should  have  had  some  difficulty  on 
this  point,  but  that  is  a  recognized  case,  where  the  assent  of  the  former 
tenant  that  another  shall  hold  in  his  place  was  held  to  constitute  as  valid 
a  surrender  of  the  first  interest  by  act  and  operation  of  law,  as  if  the  for- 
mer tenancy  had  been  determined  in  writing." 

In  Lyon  v.  Reed,  13  M.  &  W.  285,  some  doubt  is  thrown  by  Baron 
Parke  upon  Thomas  v.  Cook,  and  the  reasoning  upon  which  it  rests, 
and  it  is  said  the  doctrine  is  not  to  be  extended.  The  very  learned 
opinion  of  Baron  Parke  in  that  case  is  relied  upon  by  the  plaintiff  in 
support  of  his  position  that  there  was  no  surrender  of  this  lease.  But  in 
Lyon  V.  Reed  there  was  no  change  in  the  possession  of  the  land,  and  in 
the  later  English  cases  the  decision  is  commented  on  and  Thomas  v. 
Cook  followed. ' 

In  Nickells  v.  Ather stone,  10  Q.  B.  944,  it  was  held  to  be  a  surrender 
by  operation  of  law,  where  a  tenant,  having  left  the  premises,  on  appli- 
cation for  rent,  wrote  to  the  lessor  that  he  could  lease  to  any  one  else, 
and  the  lessor  did  so  and  put  the  new  tenant  in  possession.  Lord  Dex- 
MAN,  in  delivering  the  judgment  of  the  court,  said  that  he  entirely  con- 
curred with  the  decision  of  Lyon  v.  Reed,  there  being  no  change  in  the 
possession,  but  could  not  assent  to  the  observations  in  the  opinion  upon 
the  line  of  cases  from  Thomas  v.  Cook  downward. 

The  remarks  of  Lord  Denman  were  cited  with  approval  in  Davticn  v. 
Gent,  1  H.  &  N.  744,  and  the  court  say  that  Thomas  v.  Cook  is  not  to  be 
disturbed,  and  it  must  be  taken  as  established  that,  where  a  lessee  assents 
to  a  lease  being  granted  to  another,  and  gives  up  his  own  possession  to 
I  he  new  lessee,  that  is  a  surrender  by  operation  of  law.  In  that  case  ih^ 
lessor  granted  a  new  lease  to  a  stranger  with  the  assent  of  the  terant 
who  gave  up  his  potoession. 
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In  a  later  case,  Pheni  v.  PoppleweU^  12  C.  B.  (N.  S.)  334,  an  agree- 
ment by  landlord  and  tenant  that  the  term  should  be  put  an  end  to,  exe- 
cuted by  the  tenant's  quitting  and  the  landlord  taking  possession,  by 
anequivocal  acts,  of  the  premises,  was  held  to  amount  to  a  surrender. 

Upon  this  review  of  the  authorities,  we  are  of  opinion  that  the  facts  in 
this  case  show  a  surrender  of  the  lease,  and  the  ruling  of  the  court  be- 
low was  correct. 

It  is  not  necessary  to  consider  whether  the  action  brought  by  the 
plaintiff  against  Mlnon  to  recover  possession  of  the  premises  is  a  bar  to 
the  recovery  of  rent  from  this  defendant,  as  ruled  by  the  presiding  judge  ; 
for  the  reason  that  the  case  was  submitted  to  the  jury  upon  the  facts  re- 
lating to  the  surrender  testified  to  by  the  witnesses.  The  record  of  that 
action  was  clearly  competent  as  evidence  upon  the  issue,  whether  there 
had  been  a  surrender  and  Minon  had  been  substituted  for  the  defendant 
as  the  tenant  of  the  plaintiff. 

Exceptions  overruled. 


Bartlett  v.  Boston  Gas-light  Company. 

(117  Mass.  533.) 

Action  —  escape  of  gas  through  negligence  of  makers  —  injury  t9  property. 

The  owner  of  a  house  cannot  maintain  an  action  against  a  gas-light  company  for  an 
injury  to  his  roTersionary  interest,  causea  by  the  negligence  of  the  company  in  per- 
mitting gas  to  escape  into  the  house,  if  the  immediate  cause  of  the  injury  was  tlie 
explosion  of  the  gas  by  the  negligence  of  a  tenant  in  possession  of  the  house. 

TORT  for  injuries  to  the  plaintiff's  reversionary  interest  and  estate  in 
a  house  on  Columbus  avenue,  Boston,  caused  by  an  explosion  of 
gas.  At  the  trial  in  the  Superior  Court  before  Bacon,  J.,  the  following 
facts  appeared  : 

At  the  time  of  the  accident,  the  house  was  occupied  by  Isaac  Greens- 
felder  as  a  tenant  to  the  plaintiff,  under  a  written  lease.  In  consequence 
of  a  leak  in  the  street  pipe,  the  gas  worked  through  the  soil  into  the 
plaintiff's  house,  and  Greensfelder,  during  the  night,  smelling  gas,  took 
a  candle  and  went  into  the  basement  of  the  house  ;  and  on  arriving  there, 
the  gas  ignited  from  the  candle,  and  the  explosion  took  place,  aiusiug 
the  damage  for  which  the  plaintiff  now  seeks  to  recover.  It  was  con 
tended  that  the  defendant  was  negligent  in  allowing  the  g:is  to  accumulate 
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upon  the  premises,  and  in  failing  to  give  notice  to  the  occupants  of  the 
house,  after  the  leak  was  dibcovered. 

The  defendant  requested  the  judge  to  instruct  the  jury  that  the  com- 
pany was  not  liable  if  Greensfelder  was  negligent  and  his  negligence 
contributed  to  the  accident.  The  judge  declined  so  to  rule,  and  instruc- 
ted the  jury  that  if  they  found  that  by  the  negligence  of  the  defendant's 
company  explosive  gas  was  allowed  to  accumulate  in  and  under  the 
house  of  the  plaintiff,  then,  although  the  tenant  by  his  negligence  ignited 
the  gas,  the  defendant  would  be  liable  ;  and  that  if  the  tenant  had  inten- 
tionally set  fire  to  the  gas,  the  plaintiff  could  recover  for  the  negligence 
of  the  defendant  in  allowing  the  gas  to  accumulate  upon  the  premises. 

The  defendant  offered  in  evidence  certain  printed  regulations  which 
were  given  to  all  the  employees  of  the  company  for  their  guidance. 
Among  the  other  instructions  contained  in  these  regulations  in  cases  of 
leaks,  were  the  following  :  "  Every  person  in  the  employ  of  the  company 
is  directed  to  give  to  the  office  the  earliest  information  possible  of  atiy 
gas  leak,  whether  in  streets,  buildings  or  public  lamps.  Complaint  of 
leakage  must  receive  attention  in  preference  to  all  other  complaints." 
"  When  the  person  sent  to  attend  to  such  case  arrives,  he  is  authorized 
to  shut  off  the  gas,  if  in  his  judgment  it  is  necessary,  and  he  must  always 
give  such  instructions  to  the  occupant  of  the  premises  as  will,  if  followed 
by  him,  preserve  the  property  from  injury  and  protect  the  persons  of 
the  household  from  accident."  It  appeared  that  the  gas  could  be  shut 
off  inside  the  houses  at  the  meter,  and  that  there  were  valves  at  certain 
places  in  the  streets  where  gas  could  be  shut  off  from  certain  districts. 

The  defendant  then  offered  evidence  to  show  that  the  direction  as  to 
shutting  off  in  the  printed  rules  was  intended  and  understood  to  apply 
only  to  shutting  off  from  the  houses,  and  that  only  three  persons  had 
authority  to  shut  off  gas  from  the  streets ;  and  requested  the  judge  to 
instruct  the  jury  that,  in  considering  the  question  as  to  the  regulations 
of  the  company  in  case  of  leakages,  the  fact  that  the  printed  regulations 
contain  directions  as  to  "  shutting  off  the  gas  "  did  not  preclude  the  offi- 
cers of  the  company  from  showing  that  "  shutting  off  "  related  only  to 
shutting  off  at  the  meter ;  that  the  point  was,  whether  any  other  persons 
had  authority  to  shut  off  gas  from  the  street,  except  the  three  persons 
above  named. 

The  judge  declined  to  give  the  instruction  in  the  language  requested, 
but  instructed  the  jury  as  follows :  "  The  printed  regulations  which  were 
put  in  must  be  taken,  so  far  as  the  phrase  *  shut  off  the  gas '  is  concerned, 
according  to  the  natural  import  of  the  words.  There  is  nothing  which 
would  authorize    the  company  to  say :    *  We  have  established  printed 
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regulations,  which,  according  to  the  natural  import  of  the  words,  mean 
one  thing,  but  we  intend  another.'  That  •  the  law  does  not  permit  any 
I)arty  to  do,  who  expresses  any  intent  or  purpose  in  writing.  He  is  held 
to  the  natural  import  of  his  words.  This  rule,  however,  does  not  pre- 
vent the  company  from  showing  by  evidence  that  the  course  of  their 
I  usiness,  and  their  rules  with  regard  to  shutting  off  gas,  are  not  precisely 
«ach  as  are  described  in  the  printed  regulations  relating  to  shutting  off ; 
it  is  not,  in  other  words,  a  thing  which  binds  them ;  but  they  are  bound 
to  present  to  you  all  that  they  do,  and  how  they  do  it,  as  bearing  upon 
the  question  whether  they  were  in  the  exercise  of  due  care  at  this 
time." 

The  jury  returned  a  verdict  for  the  plaintiff ;  and  the  defendant  al* 
leged  exceptions. 

B,  M.  Morse^  Jr,  Sf  C.  P,  Greenough,  for  defendant. 

N.  Morse  Sf  H*  H.  Ourriery  for  plaintiff.  1.  The  plaintiff  is  entitled 
to  recover,  even  though  the  tenant  was  negligent.  A  landlord  is  not 
liable  for  the  negligence  or  wrongful  acts  of  his  tenant;  for  over  such 
acts  the  lessor  has  no  control.  The  tenant  is  not  the  agent  or  servant 
of  the  lessor  in  any  sense.  Murray  v.  Richards,  1  Allen,  414,  416; 
Fuhe  V.  Framingkam  Manuf,  Co,,  14  Pick.  491  ;  Rich  v.  Basterjield,  4 
a  B.  783, 801  ;  JSarley.  Hall,  2  Mete.  353,  360;  Leonard  v.  Storer,  115 
Mass.  86;  S.  C,  15  Am.  Rep.  76.  In  order  to  render  a  person  liable  for 
the  negligent  act  of  another,  it  must  appear  that  the  act  is  done  by  one 
acting  by  such  person's  command  or  request,  or  by  one  over  whose  con- 
duct he  had  control,  whose  operations  he  might  direct,  whose  negligence 
he  might  restrain.  HiUiard  v.  Richardson,  3  Gray,  349.  If  the  lessor 
is  bound  to  keep  the  premises  in  repair,  he  is  then  directly  liable  to  third 
persons  for  injuries  received  in  consequence  of  his  neglect  to  repair,  to 
avoid  circuity  of  action.  Lowell  v.  Spaidding,  4  Cush.  277.  But  this 
is  no  exception  to  the  rule  that  a  lessor  is  not  responsible  for  his  tenant's 
negligence,  for  in  such  case  the  lessor  is  simply  held  responsible  for  his 
own  negligence.  It  has  been  expressly  held  that  the  negligence  of  a 
tenant  is  no  defense  to  an  action  brought  by  a  reversioner  against  a  third 
party  for  injuries  to  the  reversion.  Egremont  v.  Pidman,  Mood.  &  Malk. 
404  ;  BeU  v.  Tiventt/man,  1  Q.  B.  766.  If  the  defendant  was  negligent, 
it  is  immaterial  that  the  act  of  the  tenant  in  igniting  the  gas  contributed 
to  tlu*  accident,  although  his  negligence  was  the  proximate  cause  of  the 
injury.     The  main  or  efficient  cause  was  the  negligence  of  the  defendant 
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in  allowing  the  gas  to  accumulate  upon  the  premises,  and  failing  to  use 
proper  precautions  to  prevent  the  explosion  ;  and  for  this  negligence  the 
defendant  is  liable.  Metallic  Compression  Co,  v.  Fitchhurgh  Rcdlroad^ 
1 D9  Mass.  277  ;  Barrows  v.  March  Gas  Co,^  L.  R.,  5  Ex.  67  ;  and  L.  R., 
7  Ex.  96  ;  Lane  v.  Atlantic  Works,  111  Mass.  136 ;  Hawks  v.  Northamp- 
ton, 116  id.  420.  If  the  defendant  was  negligent,  it  is  equally  liable 
whether  the  consequences  of  this  negligence  could  be  foreseen  or  not. 
Smith  V.  London  Sf  SoiUh  Western  Railway,  L.  R.,  6  C.  P.  14.  Nor  i» 
it'  material,  as  affecting  the  defendant's  liability,  that  the  plaintiff  may 
have  had  a  remedy  both  against  the  defendant  and  the  tenant.  Where 
there  are  two  tortfeasors,  the  party  injured  may  proceed  against  either. 
Burrows  v.  March  Gas  Co,^  supra ;  Lane  v.  Atlantic  Works,  supra ; 
GiUett  V.  Western  Railroad,  8  Allen,  560. 

2.  It  was  not  competent  for  the  defendant  to  explain  the  phrase 
**  shut  off  the  gas,'*  in  the  printed  regulations,  by  parol  evidence.  The 
judge  rightly  instructed  the  jury,  that  so  far  as  the  phrase  "  shut  off  the 
gas  '*  was  concerned,  it  must  be  construed  according  to  the  natural  import 
of  the  words :  and  the  other  instructions  were  sufficiently  favorable ;  for 
under  these  instructions  the  defendant  wsCs  enabled  to  show  that  only 
three  persons  had  authority  to  shut  off  gas  from  the  streets,  which  was 
all  it  asked  to  show :  and  there  was  no  ground  of  exception. 

Wells,  J.  The  injury  to  the  plaintiff's  house,  of  which  he  complains, 
resulted  from  the  explosion  of  gas  ignited  therein  by  his  tenant.  The 
ruling  at  the  trial  was  that  if  ^'  this  explosive  gas  was  allowed  to  accumu- 
late in  and  under  the  house  of  the  plaintiff,  by  the  negligence  of  the  de- 
fendant cjmpany,  then,  although  the  plaintiff's  tenant  by  his  negligence 
'vgnited  this  explosive  substance,  the  defendant  would  be  liable." 

The  negligence  of  the  defendant  consisted  either  in  permitting  a  leak 
to  occur  through  a  defect  in  the  main  pipe  in  the  street  in  front  of  the 
plaintiff's  house,  or  in  neglecting  to  remedy  the  difficulty  with  sufficient 
promptness  after  it  was  discovered.  » 

Assuming  that  liability  for  such  n  gligence  would  extend  to  injuries 
occasioned  by  the  accidental  ignition  of  gas  which,  after  escaping  from 
the  pipes,  had  found  its  way  through  the  soil  or  otherwise  into  a  neigh- 
boring house ;  and  even  that  it  would  include  injurious  results  to  which 
the  misconduct  or  negligence  of  a  stranger  contributed,  we  are  of  opinion 
that  a  tenant,  in  the  actual  and  legal  possession  of  the  property  injured, 
stands  in  such  relation  to  it  as  to  require  the  application  of  a  different 
rule  when  the  injury  is  due  to  his  misconduct  or  negligence,  as  one  of 
several  causes  by  the  concurrence  of  which  it  was  produced.     He  is  in» 
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trusted  by  the  owners  with  the  charge  and  control  of  the  property.  He 
is,  pro  hoe  vice,  the  owner. 

The  ruling  at  the  trial  was  substantially  that  no  degree  or  kind  of 
negligence  on  the  part  of  the  tenant  would  affect  the  plaintiff's  right  to 
recover.  This  we  think  was  erroneous.  If  the  tenant  upon  discovering 
the  presence  of  gas,  in  large  quantity,  in  the  house,  neglected  to  give 
notice  to  the  agents  or  servants-  of  the  defendant,  or  to  take  reasonable 
precautions'  Lo  remove  or  exclude  the  gas,  and  recklessly  brought  the 
flame  of  a  candle  in  contact  with  it,  thus  bringing  about  injurious  effects 
which  would  not  ha 'e  followed  but  for  such  reckless  or  negligent  conduct 
on  his  part,  the  defendant  ought  not  to  be  held  responsible  for  those  re- 
sults. Ifunt  V.  Lowell  Gas-light,  Co,,  1  Allen,  343;  Sherman  v.  FaM 
River  Iron  Works,  2  id.  524.  Whatever  of  care  was  requisite  for 
the  protection  of  the  preiAises  under  the  circumstances  was  due  from  the 
occupant.  The  defendant  as  well  as  the  plaintiff  had  a  right  to  expect 
and  require  it  of  him.  The  measure  of  duty  and  the  extent  of  liability 
of  the  defendant  in  respect  to  the  property  exposed  to  injury  are  not 
affected  by  the  consideration  whether  the  occupant  who  has  charge  of  it 
is  in  fact  owner  in  fee  or  tenant  for  years  or  at  will.  If  the  intervening 
misconduct  of  the  occupant  produced  the  explosion  which  was  the  im- 
mediate cause  of  the  injury  to  the  building,  the  plaintiff  cannot  charge 
the  legal  responsibility  for  that  result  upon  the  original  negligent  act  or 
omission  of  the  defendant. 

The  conclusion  does  not  rest  upon  the  ground  of  any  personal  relation 
of  agency  between  the  landlord  and  his  tenant,  but  upon  the  relation  of 
the  latter  to  the  property  as  having  the  present  control  and  charge  of 
it,  and  therefore  the  one  upon  whom  is  devolved  the  duty  to  take  reason- 
able care  to  prevent  damage  from  such  causes.  The  ground  upon  which 
it  is  sought  to  charge  the  defendant  is  the  obligation  imposed  by  law 
upon  every  one,  in  the  use  of  his  own  property  and  conduct  of  his  own 
business,  to  exercise  reasonable  care  not  to  injure  the  persons  or  prop- 
erty of  others.  The  responsibilities  growing  out  of  this  obligation  are 
modified,  the  liabilities  arising  from  its  disregard  somewhat  limited,  by 
the  correlative  obligation,  which  rests  upon  every  one,  to  use  reasonable 
care  to  protect  his  own  property  against  what  may  cause  injury  to  it, 
and  to  prevent  unnecessary  damage.  White  v.  Winnisimmet  Co,,  7  Cush. 
155, 161.  The  plaintiff's  right  to  recover  is  subject  to  that  modification 
and  limit,  and  he  cannot  enlarge  his  right  by  intrusting  the  control  of 
the  property,  and  thus  the  obligation  of  due  care,  to  another. 

Upon  the  question  whether  the  defendant's  servants  were  negligent  in 
rsepect  to  the  taking  of  proper  precautions  to  prevent  injurious  conse- 
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quences  from  the  leak,  the  regulations  of  the  defendant,  issued  for  the 
direction  of  its  servants,  were  introduced.  Among  these  regulations 
was  one  which  authorized  its  servants,  or  such  one  as  should  be  sent  to 
attend  to  the  difficulty,  to  shut  off  the  giis,  if  in  his  judgment  it  should 
be  necessary,  with  a  precaution  that "  he  must  always  give  such  instruc- 
tions to  the  occupant  of  the  premises  as  will,  if  followed  by  him,  preserve  the 
property  from  injury  and  protect  the  persons  of  the  household  from  ao 
cident."  If  this  precaution  did  not  of  itself  require  the  regulation  to  be 
construed  as  applying  only  to  shutting  off  the  gas  from  the  separate  houses, 
there  was  a  latent  ambiguity  which  it  was  competent  to  remove  by  the 
parol  evidence  offered  for  that  purpose.  The  instructions  upon  this 
point  did  not  meet  the  requirements  of  the  case. 

Exceptions  siutained. 


Ames  v.  Union  Railway  Company. 

(117  Mass.  641.) 

■ 

Carrier  —  liability  to  master  for  injury  to  apprentice. 

A  declaration  in  tort  alleged  that  the  defendant  was  a  common  carrier  of  pOAsengere 
between  two  places  ;  that  the  plaintiff's  apprentice  wa8  on  the  defendant's  car  on  a 
day  stated,  for  hire  paid  by  the  apprentice  in  tlie  absence  of  the  master  ;  that  by  the 
defendant's  negligence  in  carrying  the  apprentice,  he  was  injured,  and  the  plaintiff 
thereby  lost  his  services .  Heidj  on  demurrer,  that  the  declaration  disclosed  a  good 
ground  of  action. 

TORT.  The  declaration  was  as  follows :  **  And  the  plaintiff  says  that 
the  defendants  own  or  lease  a  horse  railroad,  and  operate  the  same 
between  Boston  and  Cambridge,  in  the  State  of  Massachusetts,  as  com- 
mon carriers  of  passengers.  And  the  plaintiff  says  that  one  Charles 
Andrew  Owler,  a  minor  of  the  age  of  fifteen  years  or  thereabouts,  on 
the  27th  day  of  September,  A.  D.  1873,  and  long  before  and  still  is  the 
plaintiff's  apprentice  and  servant,  and  duly  bound  to  the  plaintiff  to 
serve  him  for  and  during  the  term  of  three  years  from  and  after  the 
1st  day  of  March,  A.  D.  1872,  according  to  an  indenture  of  apprentice- 
ship, a  copy  whereof  is  annexed  to  this  declaration.  And  the  plaintiff 
says  that  on  or  about  said  27th  day  of  September,  A.  D.  1873,  said 
Owler,  the  plaintiff's  apprentice  and  servant  as  aforesaid,  was  law- 
fully on  said  defendant's  car  as  a  passenger  at  Cambridge  aforesaid,  for 
hire  paid  by  said  apprentice  in  the  absence  of  the  master,  and  it  became 
the  duty  of  the  defendants  to  use  due  and  proper  care  and  skill  in  and 
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about  the  carrying  and  conveying  said  apprentice ;  and  the  defendants 
omitted  and  neglected  to  use  due  and  proper  care  and  skill,  and  so  negli- 
gently and  unskillfully  conducted  themselves  by  their  agents  and  servants, 
in  and  about  the  carrying  and  conveying  said  apprentice,  and  in  their 
conducting,  managing,  driving,  and  directing  the  said  car  and  the  horses 
thereto  attached ;  that  said  car  was  driven  against  a  team,  and  thereby 
sail  Owler,  apprentice  as  aforesaid,  received  divers  wounds,  bruises  and 
injuries,  and  was  obliged  to  have  and  did  have  his  leg  amputated,  where- 
by  and  by  reason  whereof  the  said  Owler  was  rendered  unable  to  do  any 
business  or  service  for  the  plaintiff,  and  said  disability  continued  from 
said  27th  day  of  September,  A.  D.  1873,  till  the  2d  day  of  February, 
A.D.  187i. 

"  And  the  plaintiff  says  that  on  said  2d  day  of  February,  A.  t), 
1874,  said  Owler  returned  to  the  service  and  apprenticeship  of  the  plain- 
tiff, but  the  plaintiff  says  that  by  reason  of  said  wounds,  bruises  and 
injuries,  and  the  loss  of  his,  the  said  Owler's,  leg,  his  the  said  Ovvler's 
services  were  and  are  almost  useless  to  him  the  plaintiff,  and  will  so 
continue  to  the  end  of  his  apprenticeship,  February  28th,  A.  D.  1875, 
though  the  plaintiff  has  been  and  is  obliged  to  pay  for  the  same  accord- 
ing to  said  indenture,  and  the  plaintiff  has  so  done  and  is  so  doing. 

"  And  the  plaintiff  says  that  at  the  time  of  said  collision  said  Owler's 
services  had  become  very  valuable  to  him,  as  he  had  become  expert 
under  the  plaintiff's  care  and  instruction,  and  were  worth  to  him  a  large 
sun:  over  and  above  the  amount  he  was  obliged  to  pay  said  Owler  by 
said  indenture,  and  which  benefit  he  would  have  been,  and  was,  and 
is  entitled  to  by  said  apprenticeship  to  the  end  thereof,  but  for  the 
injuries  and  their  consequences  received  on  the  body  of  said  apprentice 
as  aforesaid.  And  the  plaintiff  says,  that  by  reason  of  the  said  injuries 
being  inflicted  on  his  apprentice  and  servant,  he  has  been  and  will  be 
put,  during  said  apprenticeship,  to  great  expense  in  filling  his  said 
apprentice's  place  during  his  absence  on  account  of  said  injuries,  and  to 
help  do  said  apprentice's  work  and  duty  since  his  return  to  service. 

"  And  the  plaintiff  says  that  by  reason  of  said  injuries  inflicted  he  has 
been  unable  to  fulfill  his  work,  which  said  apprentice  could  otherwisH 
have  done,  and  has  been  put  to  great  damage  in  consequence  thereof,  and 
has  Jost  his  contracts  and  the  benefits  from  them  to  be  derived. 

**  And  the  plaintiff  says,  that  his  said  apprentice  and  servanx  was.  at 
the  time  of  the  said  injuries  received,  in  the  place  by  the  authority  of  and 
for  the  interest  of  the  plaintiff,  in  the  exercise  of  due  care,  and  that  rh<} 
defendants  by  themselves,  their  agents  and  servants,  by  their  negligence 
and  unskillfulness  in  driving  and  managing,  said  car,  occasioned  the  said 
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accident  and  the  injuries  to  the  plaintiff  through  his  servant  and 
apprentice/* 

The  defendant  demurred  to  the  declaration,  and  for  causes  of  demurrer 
assigned  :  '^  That  the  declaration  does  not  state  a  legal  cause  of  action.. 
And  in  particular  said  declaration  is  defective,  for  the  reason  that  the 
defendant  is  not  liable  to  the  plaintiff  for  the  breach  of  a  contract  of  car^ 
riuge  made  between  the  alleged  apprentice  and  the  defendant,  to  which 
the  plaintiff  was  not  a  party.*' 

*The  Superior  Court  sustained  the  demurrer,  and  ordered  judgment  for 
the  defendant ;  and  the  plaintiff  appealed. 

W.  Emery ^  for  defendant.  1.  The  relation  created  between  the 
apprentice  and  the  defendant,  by  the  former's  riding  on  the  car  as  a  pas- 
senger for  hire,  paid  by  himself,  was  one  of  contract.  Sears  v.  Eastern 
J^atlroad,  14  Allen,  433.  The  contract  was  one  which  a  minor  has  a 
right  to  make  for  his  own  benefit,  and  was  valid.  Bradford  v.  French^ 
110  Mass.  365.  A  contract  of  a  passenger  carrier  is  unlike  that  of  a 
common  carrier  of  goods.  The  cairier  of  a  passenger  is  not  an  insurer  ; 
he  stipulates  only  to  use  care  and  skill  to  prevent  an  injury  to  the  pas- 
senger. And  he  is  liable  only  for  a  breach  of  that  for  which  he  stipn- 
lates.  Ingalls  v.  Bilh^  9  Mete.  1 ;  Meadhead  v.  Midland  Railway,  I*.  R. 
4  Q.  B.  379  ;  Frost  v.  Grand  Trunk  Railroad,  10  Alien,  387. 

2.  A  stranger  to  a  contract  cannot  maintain  an  action  for  the  breach 
of  a  duty  arising  out  of  the  same.  Winterbottom  v.  Wright,  10  M.  &  W. 
109  ;  Collis  V.  Seidell,  L.  R.,  3  C.  P.  495.  The  cause  of  action  in  this 
case  is  based  on  an  injury  received  by  the  apprentice  while  a  passenger 
on  '.he  defendant's  car  under  a  contract  of  carriage,  and  caused  by  the 
negligence  of  the  defendant.  AJthough  the  form  of  the  action  is  prop- 
erly brought  in  tort,  it  is  in  substance  for  a  wrong  the  defendant  was 
under  a  contract  with  the  apprentice  not  to  do.  The  wrong  springs  from 
tlie  breach  of  the  contract.  Torts  springing  from  contracts,  consisting  in 
omitting  contract  duty,  can  be  maintained  only  by  the  persons  contracting. 
Alton  V.  Midland  Railway,  19  C.  B.  (N.  S.)  213;  Fairmount  Railway  y. 
Stutter,  54  Penn.  St.  375. 

M,  A.  BlaisdeU,  for  plaintiff. 

WELLg,  J.  The  relation  of  master  and  apprentice  set  forth  in  thii 
declaration  k  9ucb  as  will  sustain  an  action  in  the  name  of  the  master 
for  an  injury  to  the  apprentice  causing  disability,  per  quod  servitium 
^misit.    1  Chi:  PI.  (3d  Am.  ed.)  47  ;  Reeve's  Dom.  Rel.  376  ;  Bac.  Abr., 
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Master  &  Servant,  O;  McCarthy  v.  Guild,  12  Mete.  291  ;  Dennis  v 
Clarke  2  Cush.  347 ;  Hice  v.  Nickerson,  9  Allen,  478  ;  Kennedy  v.  Shea^ 
110  Mass.  147;  S.  C,  14  Am.  Rep.  584;  Martinez  v.  Gerher^  3  Scott 
N.  R.  386  ;  S.  C,  3  Man.  &  Gr.  88  ;  Hodsoll  v.  Stallelrrass,  11  A.  &  E. 
301  ;  Hall  v.  Hollander,  4  H.  &  C.  6G0  ;  Woodward  v.  Washburn,  3 
Denio,  369. 

The  tort  alleged  does  not  consist  in  the  breach  of  any  contract.  Even 
if  the  contract  arising  from  the  purchase  of  a  ticket  were  held  to  havf? 
been  made  with  the  apprentice  alone  and  in  his  own  right,  it  would  n<^t 
exclude  liability  in  tort  for  injuries  caused  by  the  negligence  of  the  de- 
fendant;  and  upon  that  liability  an  action  may  be  maintained  by  any  or.^ 
n  ho  has  suffered  damage  by  means  thereof.  The  degree  of  care  required 
of  the  defendant,  and  thus  the  question  whether  -there  was  any  liability 
in  tort,  might  be  affected  by  the  existence  of  the  relation  of  contract 
between  the  defendant  and  the  person  injured.  But  a  tort,  not  consisting 
merely  in  a  breach  of  the  contract,  being  proved,  the  right  to  recover  for 
the  damages  caused  must  be  governed  by  the  general  rule  of  law  ;  and, 
under  that  rule,  will  be  determined  by  the  nature  of  the  injury,  and  of 
the  right  or  interest  injuriously  affected.  3  Bl.  Com.  142  ;  Marshall  v 
York,  Newcastle  4*  Berwick  Railway,  11  C.  B.  655  ;  7  Eng.  L.  &  Eq. 
519.     The  judgment  for  the  defendant   must  therefore  be  reversed, 

and  the 

Demurrer  overruled* 


Kiff  v.  Old  Colony  &  Newport  Railway  Compant. 

(117  Mass.  S91.) 
Attachment  —  when  officer  trespasses  —  of  goods  in  carrier's  possession. 

An  ofScer,  who  attaches  goods  exempt  by  law  from  attachment,  is  a  trespasser. 

II  goods  exempt  from  attachment  are  taken  from  a  carrier  by  an  officer,  who  attacheg 
tiiem  as  the  property  of  the  owner,  it  is  no  defense,  to  an  action  against  the  carrier 
by  the  owner  for  faiiore  to  deliver  the  goods,  that  they  were  taken  from  him  against 
his  will  and  without  fraud  or  collusion  on  his  part,  or  that  he  was  ignorant  of  the  na« 
tnre  of  the  goods,  and  supposed  the  attachment  to  be  valid. 

TORT,  with  a  count  m  contract,  against  the  defendant  as  a  common 
carrier,  for  a  failure  to  deliver  certain  property  described  in  the 
declaration  as  spirituous  liquors,  and  alleged  to  be  of  the  value  of  $7 Id. 
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At  the  trial  in  the  Superior  Court,  before  Bacon,  J.,  the  plaiutiil 
offered  evidence  tend)ng  to  show  that  the  property  was  his,  was  shipped 
by  hiaif  and  came  into  the  possession  of  the  defendant  as  a  oommou  car 
rier,  and  was  so  in  its  possession  at  Boston  in  due  course  of  transporta- 
tion to  Belfast,  Maine  ;  that  the  defendant  failed  to  deliver  it  to  him  at 
Boston  on  demand. 

The  defendant  then  offered  evidence  tending  to  show  that  on  the  day 
the  goods  were  received  by  it  at  Boston,  they  were  taken  from  its  pos- 
session by  Robert  S.  Carroll,  a  duly  appointed  and  qualified  constable  of 
the  city  of  Boston,  without  fraud  or  collusion  on  its  part,  against  its  will, 
and  with  no  knowledge  that  they  were  spirituous  liquors,  on  a  legal  and 
valid  writ  of  attachment,  having  an  ad  damnum  of  three  hundred  dol* 
lars  against  the  plaintiff  in  the  case  at  bar  and  in  favor  of  William  F.  Nye. 

The  defendant  then  requested  the  judge  to  rule,  that  if  the  goods  were 
taken  from  its  possession  on  a  legal  and  valid  writ  of  attachment  against 
the  plaintiff,  by  a  proper  officer,  without  fraud  or  collusion  on  its  part, 
against  its  will,  and  with  no  knowledge  that  they  were  spirituous  liquors, 
it  was  not  liable  for  a  failure  to  deliver  the  goods  to  the  plaintiff.  The 
judge  declined  so  to  rule,  and  ruled  that  the  goods  were  not  liable  to  be 
taken  on  a  writ  of  attachment  against  the  owner ;  that  the  facts  offered 
to  be  shown  by  the  defendant  constituted  no  defense  to  this  action,  and 
that  the  only  question  for  the  jury  was  the  value  of  the  property  at  the 
time  the  defendant  failed  to  deliver  it  to  the  plaintiff,  to  which  the  de- 
fendant alleged  exceptions. 

The  judge,  after  verdict,  reported  the  case  for  the  consideration  of  this 
court ;  if  the  rulings  for  the  plaintiff  were  sustained,  judgment  to  be  en- 
tered on  the  verdict ;  if  not,  the  verdict  to  be  set  aside. 

J.  H,  Benton^  Jr,^  for  defendant. 

C.  W.  Clifford,  for  plaintiff. 

Gray,  C.  J.  [after  considering  the  statutes  prohibitmg  the  sale  of  in- 
toxicating liquors.]  It  follows  that  the  plaintiff's  liquors  were  not  liable 
to  attachment,  the  attachment  of  them  was  illegal,  and  the  officer  who 
attjwhed  them  a  trespasser.  Bean  v.  Huhhard,  4  Cush.  85  ;  Deyo  v.  Jen- 
nison,  10  Allen,  410,  413. 

Every  common  carrier  of  goods  being  in  the  nature  of  an  insurer, 
'vable  —  upon  the  grounds  of  public  policy,  and  to  guard  against  the  pos- 
sibility of  fraud  and  collusion  on  his  part  — for  all  losses,  even  by  acc> 
dent,  trespass,  theft,  robbery,  or  of  any  kind  of  unlawful  taking,  except 
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ing  only  those  arising  by  act  of  God  or  of  public  enemies,  it  also  follows 
that  it  was  rightly  ruled  at  the  trial  that  the  facts  offered  to  be  shown  by 
th  :  defendant  corporation  constituted  no  defense  to  this  action  against 
it  as  a  common  carrier.  2  Kent's  Com.  (12th  ed.)  597  ;  Coggs  v.  ^Befnard^ 
•2  lA,  Raym.  909,  918 ;  S.  C,  3  Salk.  11 ;  Edwards  v.  White  Line  Tran- 
sit Co.^  104  Mass.  159;  S.  C,   6  Am.  Rep.  213  ;  Adams  v.  Scott^  id. 

164,  166. 

Judgment  on  the  verdict  for  the  'plaintiff. 


DoTLE  ▼.  Ltnn  <&  Boston  Railboad  Company. 

(118  Mass.  196.) 

Sunday  —  action /or  injuries  while  traveling  on. 

One  who  travels  from  one  town  to  another  on  the  Lord's  day  for  the  sole  purpose  of 
visiting  a  friend,  whom  he  knows  to  be  sick  and  thinks  may  be  in  need  of  assistance, 
and  of  rendering  sach  assistance  as  on  inquiry  he  might  find  to  be  necessary, 
i&  traveling  from  charity ;  and  in  an  action  against  a  railroad  corporation,  foi 
in-jDries  sustained  while  a  passenger  on  that  day,  on  putting  in  evidence  that  he  was 
traveling  for  the  purpose  above  stated,  he  is  entitled  to  go  to  the  jury  on  the  ques- 
tion whether  he  was  traveling  lawfully  or  not,  although  he  offers  no  evidence  of  thf 
ground  of  his  belief  that  his  friend  was  in  need  of  assistance. 

TORT  for  injuries  sustained  by  the  plaintiff  while  a  passenger  in  on6 
of  the  defendant's  cars. 
At  the  trial  in  the  Superior  Court,  before  Lord,  J.,  the  plaintilt 
testified  that  he  resided  in  Lynn,  and  that  on  Sunday,  November 
10,  1872,  he  went  to  Boston  in  a  car  of  the  defendant  corporation,  and 
that  on  his  return  in  another  car  of  the  defendant,  he  received  the 
injuries  complained  of.  Upon  the  question  whether  he  was  traveling 
lawfully  on  that  day,  he  testified  that  his  brother  Martin  came  to  Lynn, 
on  Saturday  afternoon  or  evening;  that  he  had  previously  received 
a  letter  from  him  announcing  his  purpose  to  come  to  Lynn,  and  proposing 
to  him  to  go  to  Boston  on  Sunday  to  see  one  Sweeny,  a  friend  of  both  of 
them,  who  was  sick;  that  the  plan  of  going  to  Boston  on  Sunday 
was  arranged  on  Saturday  night ;  that  he  and  his  brother  went  to  Boston 
on  Sunday  for  the  sole  purpose  of  visiting  this  sick  friend  whom 
his  brother  had  known  for  many  years,  and  with  whom  he  had  been 
acquainted  in  Maine  several  years  before,  and  for  the  purpose  of  seeing 
if  he  was  in  need  of  any  thing  ;  that  they  did  visit  him  in  Boston,  and  had 
no  other  errand  in  Boston,  and  did  nothing  else  when  there,  except  to 
get  some  supper  in  a  saloon  ;  that  they  found  Sweeny  sitting  in  a  rocking 
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chair,  who  told  them  that  he  had  a  doctor,  which  the  plaintiff  then 
learned  for  the  first  time  ;  that  they  reached  Boston  about  four  o'clock 
in  the  afternoon,  and  took  the  car  to  return  between  six  and  seven. 

Martin  Doyle,  the  brother  of  the  plaintiff,  testified  that  he  came 
to  Lynn  on  Saturday  afternoon  from  Woonsocket  (where  he  had 
previously  resided,  and  where  he  had  been  in  business  until  a  week  or 
two  before,  but  to  which  place  he  did  not  intend  to  return),  passing 
through  Boston,  on  his  way,  without  calling  on  Sweeny ;  that  he  knew 
Sweeny  was  sick,  and  thought  he  might  be  in  need  of  assistance, 
and  that  he  went  to  Boston  on  Sunday  solely  for  the  purpose  of  seeing 
Sweeny,  and  rendering  him  such  assistance  as  on  inquiry  he  might  find  to 
be  necessary ;  that  they  found  him  at  his  house  sick,  and  inquired  if  he 
was  in  need  of  any  assistance,  to  which  he  replied  in  the  negative. 

There  was  no  evidence  that  either  the  plaintiff  or  his  brother  had  any 
information  leading  them  to  think  that  Sweeny  might  be  in  need 
of  assistance ;  and  the  brother  testified  that  he  had  no  special  reason  for 
thinking  that  he  did  need  assistance. 

The  plaintiff  was  a  laboring  man  and  was  constantly  employed  about 
his  work  during  the  week.  His  brother  had  given  up  his  business  in 
Woonsocket  about  ten  days  before  and  came  to  Lynn  on  Saturday, 
as  above  stated,  to  visit  his  brother  and  a  sister  who  lived  there.  Both 
of  the  witnesses  testified  that  th^  had  heard  of  the  great  fire  then 
raging  in  Boston,  before  they  left  Lynn,  but  that  they  did  not  go  to  see 
it,  and  did  not  see  it,  and  took  a  route  to  Sweeny's  house,  by  which  they 
avoided  the  scene  of  the  fire,  on  account  of  the  crowd. 

There  was  no  different  evidence  on  this  part  of  this  case;  and 
the  judge  ruled  that  upon  this  evidence  the  jury  would  not  be  warranted 
in  finding  that  the  plaintiff  was  traveling  lawfully  on  the  Lord's 
day,  but  would  be  required  to  find  that  he  was  so  traveling  unlawfully  as 
to  preclude  him  from  recovering,  even  if  he  proved  every  thing  else 
essential  to  his  case,  and  directed  the  jury  to  find  for  the  defendant. 

The  case  was  reported  to  this  court  If  the  ruling  as  above  stated  was 
correct,  judgment  was  to  be  rendered  on  the  verdict ;  otherwise  the  ver- 
diet  to  be  set  aside  and  a  new  trial  granted. 

S.  B,  Ives,  Jr.  (6.  L,  Huntress  with  him),  for  plaintiff. 

JS,  Tappcaty  for  defendant 

Grat,  C.  J.  The  provision  of  the  Lord's  Day  Act,  which  prohibito 
traveling,  like  that  which  forbids  the  doing  of  any  business,  labor  ox 
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work,  excepts  what  is  done  from  ^'  necessity  or  charity."  Gren.  Stats.,  ch. 
84,  §§  1,  2.  The  exception  has  been  often  said  by  this  court  to  cover 
every  thing  which  is  morally  fit  and  proper  to  be  done  upon  that  day 
under  the  particular  circumstances  of  the  case.  Commonwealth  v.  KnoXy 
6  Mass.  76,  77  ;  Flagg  v.  MiObury,  4  Cush.  243,  245  ;  Bennett  v.  Brooksy 
9  Allen,  118,  123;  Commonwealth  v.  Sampson,  97  Mass.  407,  409.  In 
the  last  case,  Mr.  Justice  Hoar  said  that  acts  to  prevent  or  relieve  suf- 
felling  of  men  or  animals  would  unquestionably  fall  within  the  excep- 
tion. 

In  considering  what  is  lawful  or  fit  to  be  done  on  the  Lord's  day, 
**  charity  "  must  include  every  thing  which  proceeds  from  a  sense  of  moral 
duty,  or  a  feeling  of  kindness  and  humanity,  and  is  intended  wholly  for 
the  purpose  of  the  relief  or  comfort  of  another,  and  not  for  one's  own 
benefit  or  pleasure.  That  a  visit  to  a  sick  child  or  other  near  relative 
upon  the  Lord's  day  is  within  the  exception  is  well  settled.  Pearce  v. 
Atwoodj  13  Mass.  324,  350,  351 ;  Gorman  v.  Lowell,  117  Mass.  65 ; 
Mc  Clary  v.  Lowell,  44  Vt.  116 ;  S.  C,  8  Am.  Rep.  366.  The  same  reason 
extends  to  the  case  of  a  sick  friend. 

In  the  case  at  bar,  there  was  evidence  tending  to  show,  and  which 
would  have  warranted  the  jury  in  finding,  that  the  plaintiff  was  traveling 
with  his  brother  for  the  sole  purpose  of  visiting  a  common  friend,  whom 
thoy  knew  to  be  sick,  and  thought  might  be  in  need  of  assistance,  and  of 
rendering  such  assistance  as  on  inquiry  they  might  find  to  be  necessary. 
The  absence  of  evidence  of  the  grounds  of  their  knowledge  or  belief  is 
immaterial,  except  as  a  circumstance  to  be  considered  by  the  jury  in  de- 
termining whether  the  real  purpose  of  their  journey  was  as  the  rest  of 
the  evidence  tended  to  show.  Afyers  v.  State,  1  Conn.  502.  The  jury 
having  been  instructed  otherwise,  the 

Verdict  mtut  be  set  cuide^ 


Rice  v.  Habt. 

(118  Mass.  201.) 
Carrier  —  railroad  —  delivery, 

A  nilzood  corporation  ceases  to  be  a  common  carrier  and  becomes  a  waiehooaemaB.  as 
matter  of  law,  when  it  has  completed  the  duty  of  transportation  and  aascuned  the  po- 
sition of  warehouseman,  as  matter  of  fact  and  according  to  the  usages  and  neceraitief 
of  the  business  in  which  it  is  engaged. 

floolj  delivered  to  a  railroad  corporation,  as  a  common  carrier,  for  transportation,  reached 
the  point  of  destination  at  lialf-past  three  in  the  aftemooi:    )f  Saturday,  in  one  of 
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the  rear  can  of  a  long  freight  train,  which  ou  acootint  of  its  length  was  divided  uito 
sections,  and  these  were  moved  up  Be[>arately  to  the  freight  station,  and  their  contents 
discharged.  The  consignee's  teamster,  who  was  sent  for  the  goods,  reached  the  sta- 
tion at  a  quarter-past  four  of  the  same  afternoon,  and  remained  until  five,  at  which 
time  the  car  containing  the  goods  had  not  been  moved  up  to  the  station  or  discharged. 
lie  was  told  by  the  agents  of  the  carrier  that  the  goods  would  not  be  ready  for  deliv- 
ery tliat  day,  but  that  when  reached  they  would  be  placed  in  tlie  freight  station  neai 
the  door,  where  he  could  get  them  on  the  following  Monday.  The  goods  were  dis- 
charged and  placed  in  the  freight  station  on  Saturday,  but  t(x>  late  for  delivery,  and 
the  building  and  its  contents  were  destroyed  by  fire  that  night,  without  any  negli- 
gence on  the  part  of  the  railroad  corporation.  Ueldy  that  the  liability  of  the  railroad 
corporation  as  a  carrier  was  ended  before  the  loss  of  the  goods.    {See  noUi  p.  441.) 

CONTRACT  against  William  T.  Hart  and  others,  trustees  under  a 
mortgage  executed  by  the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany, and  in  possession  of  and  operating  the  said  railroad,  to  recover  the 
value  of  forty-three  bags  of  wool,  valued  at  $4,692.37,  delivered  by  the 
plaintiffs  to  the  defendants  as  common  carriers,  to  be  transported  from 
New  York  to  Boston.  The  case  was  submitted  to  the  judgment  of  this 
court  on  agreed  facts  in  substance  as  follows : 

The  defendants  are  common  carriers,  and  as  such  received  from  the 
plaintiffs,  for  transportation  over  their  railroad,  the  wool  in  question. 
The  wool  reached  Boston  in  one  of  the  rear  cars  of  a  long  train  over  the 
defendants'  road  on  Saturday,  November  9,  1872,  about  half-past  three 
o'clock  in  the  afternoon.  The  train  was  much  longer  than  the  freight 
station  and  platform  at  which  the  same  was  to  be  discharged,  and  for 
this  reason  was  broken  into  sections,  which  were  moved  up  separately 
and  their  contents  discharged.  The  plaintiffs  sent  a  man  and  wagon  to 
the  defendants'  yard  to  receive  and  carry  away  the  wool,  who  reached 
the  freight  station  about  a  quarter-past  four  in  the  afternoon,  and  re- 
mained until  about  five,  at  which  time  the  cars  which  contained  the  wool 
had  not  been  moved  up  to  the  freight  station  or  discharged ;  and  the 
driver  was  told  by  one  of  the  defendants'  agents  that  the  wool  would  not 
be  ready  for  delivery  that  day,  but  that  when  it  was  reached  it  would  be 
put  in  the  freight  station  near  the  door  on  Broad  street,  where  he  could 
easily  get  at  it  and  load  it  into  his  wagon  on  Monday.  The  wool  was 
discharged  from  the  cars  into  the  freight  warehouse  on  Saturday  after- 
noon, but  not  until  too  late  for  its  delivery  that  day  to  the  plaintiffs  ;  and 
the  building  and  its  contents,  including  the  plaintiffs'  wool,  were  totally 
consumed  by  fire  during  the  night  of  Saturday.  The  yard  and  freight 
station  of  the  defendants'  road,  and  of  the  other  railroads  in  Boston,  are 
closed  for  the  delivery  of  freight  at  half-past  five  in  the  afternoon  on 
Saturday,  and  are  not  again  open  for  business  until  Monday  mornings 
and  were  so  closed  on  the  Saturday  in  question.     The  fire  was  not  occa 
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noned  by  the  fault  or  neglect  of  the  defendants,  nor  are  they  chargeable 
with  neglect  for  not  removing  the  plaintiffs'  wool  when  it  becime  appa- 
rent that  the  building  where  it  was  stored  would  be  destroyed,  nor  with 
want  of  diligence  in  discharging  said  wool  from  their  cars  on  Saturday, 
other  than  such  as  may  be  implied  from  the  foregoing  facts.  The  value 
'if  the  plaintiffs'  merchandise  destroyed  by  the  fire  is  correctly  stated  in 
the  declaration. 

If  in  the  opinion  of  the  court  the  defendants  are  liable  for  the  loss  of 
said  merchandise,  judgment  is  to  be  entered  for  the  plaintiffs  for  the 
value  of  said  merchandise,  and  interest  from  the  date  of  the  writ ;  other- 
wise,  judgment  for  the  defendants. 

G.  W.  Baldwin,  for  plaintiffs.  1.  This  case  is  distmguishable  in 
iw  facts  from  that  of  Norway  Plains  Co,  v.  Boston  4"  Maine  Railroad^ 
1  Gray,  263.  In  that  case,  the  plaintiffs'  agent  consulted  his  own  conve- 
nience in  going  away,  and  the  goods  were  subsequently  stored  for  his  ao- 
commodation.  In  the  case  at  bar,  the  plaintiffs'  agent  had  no  choice  and 
exercised  no  discretion  in  the  matter,  and  was  in  no  way  responsible  for 
what  afterward  occurred. 

The  point  decided  in  the  case  of  the  Norway  Plains  Co,  is,  that  rail- 
road corporations,  as  common  carriers,  are  not  bound  to  actually  doliver 
the  goods  to  the  consignee ;  and  that  if  upon  the  n- '  al  of  the  goods  the 
consignee  is  not  there  ready  to  receive  them,  **a....  in  consequence  of 
this  they  are  placed  in  the  depot,  the  transit  ceases,"  <^  because  he  must 
be  presumed  to  have  assented  thereby  to  such  action  on  the  part 
of  the  corporation,"  and  "  that  delivery  by  themselves,  as  common  car- 
riers, to  themselves,  as  keepers  for  hire,  conformably  to  the  agreement  of 
both  parties,  is  a  delivery  which  discharges  their  responsibility  as  com- 
mon carriers."  The  whole  reasoning  of  the  court  is  founded  upon  this 
presumed  agreement.  But  this  fact  does  not  exist  in  the  case  at  bar. 
On  the  contrary,  it  appears  affirmatively  that  the  plaintiffs  were  present 
and  ready  to  receive  the  goods,  and  were  compelled  by  the  defendants' 
agents  to  go  away  without  them,  so  that  the  very  foundation  of  the 
presumption  is  gone. 

The  opinion  should  also  be  read  in  the  light  of  the  cases  referred  to 
by  the  court  in  its  support.  In  Thomas  v.  Boston  <§•  Providence  Railroad, 
10  Mete.  472,  Hubbard,  J.,  says:  "Where  such  suitable  warehouses 
are  provided,  and  the  goods,  which  are  not  called  for  on  their  arrival  at 
she  places  of  destination,  are  unladed  and  separated  from  the  goods  of 
other  persons,  and  stored  safely  in  such  warehouses  or  depots,  the'duty 
of  the  proprietors  as  common  carriers  is,  in  our  judgment,  determinated.*' 
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See  also  Garside  v.  Trent  &  Mersey  Navigation,  4  T.  R.  581  ;  Rowe  v. 
Pickford,  8  Tauut.  83 ;  In  re  Webb,  id.  443.  It  is  submitted  that  the 
decision  in  the  Norway  Plains  Company  case  was  intended  to  apply, 
and  not  to  extend  the  doctrine  of  these  cases.  The  doctrine,  with  itf 
limitations,  has  been  reaffirmed  by  this  court  in  the  recent  case  of  Bicb' 
ford  v.  Metropolitan  Steamship  Co,,  109  IVIass.  151.  See  also  HUl 
Manuf,  Co.  v.  Boston  Sf  Lowell  Railroad^  104  Mass.  122  ;  S.  C,  6  Am. 
Rep.  202  ;  Stowe  v.  New  York,  Boston  4"  Providence  Railroad^  113 
Mass.  521. 

2.  If  the  doctrine  of  Norway  Plains  Co,  v.  Boston  ^  Maine  Railroad 
leads  to  any  other  conclusion,  it  is  submitted  that  to  that  extent  it  is  a  fit 
subject  for  reconsideration,  and  that  it  should  be  brought  into  harmony 
with  the  later  English  and  American  authorities.  The  English  rule  laid 
•down  by  Tindal,  C.  J.,  in  Gatliffe  v.  Bourne,  4  Bing.  N.  C.  314,  and  af- 
firmed by  the  House  of  Lords  in  1 1  CI.  &  Fin.  45,  has  met  with  very 
general  approval,  both  in  that  country  and  this.  It  holds  that  carriers  are 
bound  to  deliver  the  goods  to  the  consignee,  provided  the  consignee  ap- 
pears within  a  reasonable  time  to  receive  them,  and  that  the  consignee  is 
entitled  to  a  fair  and  reasonable  opportunity  to  receive  his  goods  before 
the  carrier  can  deliver  them  over  to  himself  or  to  another  as  warehouse- 
man. To  the  same  effect  is  the  rule  adopted  by  the  Supreme  Court  of 
the  United  States  in  The  Eddy,  5  Wall.  481  ;  and  in  Richardson  y,  Grcd- 
dard,  23  How.  28. 

The  courts  of  Illinois,  Indiana,  Iowa  and  Pennsylvania  are  sometimes 
referred  to  as  sustaining  the  Massachusetts  doctrine.  But  none  of  them 
go  so  far  as  to  establish  the  arbitrary  rule  that  the  moment  the  goods  are 
deposited  in  the  carrier's  warehouse,  that  moment  his  liability  as  a  car- 
rier ends.  Porter  v.  Chicago  Railroad,  20  111.  407 ;  Chicago  Railroad 
v..  Scotty  42  id.  132  ;  Bansemer  v.  Toledo  Railway,  25  Ind.  434.  The 
case  of  Francis  v.  Dubuqiie  Railroad,  25  Iowa,  60,  turns  upon  the  pre- 
sumed assent  of  the  consignee,  signified  by  his  failure  to  receive  the  goods 
on  their  arrival.  And  McCarty  v.  New  Tork^  Erie  Railroad,  30  Penn. 
St.  247,  which  is  the  leading  case  in  Pennsylvania,  adopts  the  rule  laid 
down  in  Goold  v.  Chapin,  10  Barb.  612  :  "It  must  be  implied  in  every 
contract  of  this  nature,  that  if  the  consignee  is  not  found,  or  does  not 
immediately  accept  the  goods  when  offered,  the  carrier  miay,  if  he  so 
elect,  keep  them  as  bailee  in  deposit.'' 

Most  of  the  American  cases  hold  that  the  liability  of  the  carrier  cou* 
tiuues  until  a  reasonable  opportunity  has  been  afforded  the  consignee, 
after  the  arrival  of  the  goods,  to  take  them  away.  Moses  v.  Boston  Sf 
Maine  Railroad,  32  N.  H.   523 ;    Wood  v.  Crocker,  18  Wis.  345  ;    Wood 
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V.  Milwaukee  Railway^  27  Wis.  541  ;  S.  C,  9  Am.  Rep.  465 ;  Parker  v. 
Milwaukee  Railway,  30  Wis.  689  ;  Gonkey  v.  Milwaukee  Railway,  31 
id.  619  ;  S.  C,  11  Am.  Rep.  630 ;  McDonald  v.  Western  Railroad,  34  N. 
Y.  497  ;  Redmond  v.  Liverpool  Steamboat  Co.y  46  id.  578  ;  S.  C,  7  Am. 
Rep.  390  ;  J^nn  v.  New  Jer.w//  Steamboat  Co.,  49  N.  Y.  442  ;  vS.  C,  10 
Am.  Rep.  402  ;  Mc Andrew  v.  W/dtlock,  52  N.Y.  40 ;  S.  C,  11  Am  Rep.  657  ; 
Ouimit  V.  Henshaw,  35  Vt-  605  ;  Mumenthal  v.  Brainerd,  38  id.  402  • 
Alabama  Railroad  v.  Kidd,  35  Ala.  209  ;  Mobile  Ratlroadv,  Prevntt,  46 
id.  63 ;  S.  C,  7  Am.  Rep.  586  ;  Graves  v.  Hartford  Steamboat  Co.,  3H 
Conn.  143  ;  S.  C,  9  Am.  Rep.  369 ;  McMillan  v.  Michigaii  Railroad,  HI 
Mich.  79 ;  Richardson  v.  Goddard,  23  How.  28  ;  Railroad  Go.  v.  Manufun- 
turing  Co.,  16  Wall.  318 ;  The  Mary  Washington  v.  Ayres,  5  Am.  Law  Re<r. 
(N.  S.)  692 ;  Maignan  v.  New  Orleans  Railroad,  24  La.  Ann.  333.  The 
general  result  has  been  very  well  stated  by  Seymour,  J.,  in  Graves  v.  Hm-t- 
ford  Steamboat  Co.,  which  is  the  most  recent  case  upon  the  subject :  "  The 
rule  adopted  in  Massachusetts  has  the  merit  of  being  definite  and  of  easy 
application,  and  may,  in  many  cases,  avoid  a  painful  controversy  as  to 
what,  under  the  circumstances,  is  a  reasonable  time  within  which  the 
consignee  must  appear  and  take  his  goods.  But  on  the  other  hand,  that 
rule  puts  an  end  to  the  carrier's  responsibility,  as  such,  just  where  that 
?'es,.onsibility  is  of  the  highest  value  to  the  shipper.  Between  the  depOvSit 
of  the  goods  on  the  platform  and  their  delivery  to  the  consignee,  they  art^ 
exposed  to  theft,  depredation  and  injury  by  strangers,  and  by  the  car- 
rier's employees.  In  making  the  delivery,  care  is  needed  to  avoid  mis- 
takes, and  attention  required  to  see  if  the  goods  are  uninjured.  During 
the  whole  process  of  delivery,  until  fully  completed,  the  goods  should 
remain  in  the  care  of  the  carrier,  upon  the  full  responsibility  pertainina^ 
to  him  as  such,  and  he  ought  not  to  be  allowed  to  lay  aside  that  respon- 
sibility until  the  owner  of  the  goods  has  had  a  fair  and  reasonable  time 
and  opportunity  to  receive  them."  See  also  an  extended  analysis  and 
classification  of  the  American  cases  prior  to  1867,  by  Cooley,  C.  J.,  in 
McMillan  V.  Michigan  Railroad,  16  Mich.  103;  an<l  in  2  Kent's  Com 
(1 2th  ed.)  604;  2  Redf.  on  Railways  (5th  ed.)77  ;  Redf.  on  Carriers.  § 
110;  and  note  to  Graves  v.  Hartford  Stea?nboatGo,,  12  Am.  Law  Reg.  (N 
S.)3L 

The  case  of  Shepherd  v.  Bristol  Railway,  L.  R.,  3  Ex.  189,  was 
decided  upon  its  peculiar  circumstances.  The  plaintiff's  cattle  arrived  at 
tlie  defendant's  station  in  London  on  Sunday  morning.  "  The  plaintiff's 
servant  was  there,  and  had  it  not  been  Sunday  would  at  once  have  driven 
Uiem  away.  But  being  Sunday,  and  being  liable  to  a  fine  if  he  drove 
(hem  on  that  day  through  the  streets,  he  was  permitted  to  put  them 
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into  a  pen,  where  he  fed  them  and  shut  them  up."  During  the  day  two 
of  them  were  killed.  Hwamwkll,  B.,  who  gave  the  opinion  of  the 
majority  of  the  court,  says:  **  If  there  is  any  evidence  of  a  rtHusal 
to  deliver  on  the  Sunday,  which  I  doubt,  nevertheless,  I.  a.«>  jmyniai' 
cannot  find  such  refusal.'*  Martin,  B.,  dissents,  upon  the  groui  d  that 
the  ^^  liability  as  carriers  does  not  end  until  there  has  been  a  dehverv  ii 
what  is  the  ordinary  and  usual  way,''  and  adds :  *^  This  is  a  pure  (|uestioi. 
of  facty  and  in  my  opinion  they  were  not  delivered,  either  actual  1\ 
or  constructively." 

W.  O*  Russel  ^  R,  R.  Bishop^  for  defendants.  Under  the  settled 
rule  of  law  in  this  Commonwealth,  the  liability  of  the  proprietors  of  a 
railroad  as  common  carriers  of  goods  ceases  when  the  goods  have  been 
unladen  from  the  car  and  placed  upon  the  platform  in  the  depot  at  their 
place  of  destination.  The  transit  of  the  goods  is  then  determined,  and 
the  carrier  is  thereafter  liable  only  as  a  warehouseman,  and  not  for  loss 
occurring  without  fault  on  his  part.  Tfiomas  \\  Boston  Sf  Providence 
Railroad,  10  Met.  472  ;  Norway  Plains  Co.  v.  Boston  4*  Maine  Railroad^ 
1  Gray,  263  ;  Sessions  v.  Western  Railroad,  16  Gray,  132  ;  Rice  v. 
Bostmi  4"  Worcester  Railroad^  98  Mass.  212  ;  Denny  v.  New  York  Centrcu 
Railroad,  13  Gray,  481.  The  facts  agreed  bring  this  case  in  every 
respect  within  the  rule  of  Norway  Plains  Co,  v.  Boston  Sf  Maine  RaiU 
road.  In  that  case,  as  in  this,  there  was  delay  in  the  arrival  and 
delivery  of  the  goods  ;  the  agent  of  the  consignee  in  that  case,  as 
in  this,  was  at  the  depot  after  the  arrival  of  the  goods,  and  was  correctly 
informed  that  they  were  in  the  rear  part  of  the  train,  and  would  not  be 
reached  for  delivery  during  business  hours  of  that  day ;  and  in 
each  case  the  delay  in  the  delivery  arose  from  the  fact  that  the 
train  was  longer  than  the  freight  station.  In  each  case  the  goods 
were  placed  upon  the  platform  too  late  for  delivery  on  the  day  of 
arrival,  and  were  burned  by  accidental  fire  on  the  ensuing 
night.  The  Massachusetts  rule  has  been  followed  in  Porter 
V.  Chicago  Railroad,  20  111.  407;  New  Albany  Railroad  v.  Camp- 
heU,  12  Ind.  55;  Bansemer  y.  Toledo  Railway,  25  id.  434;  Francis  v. 
Dubuque  Railroad,  25  Iowa,  60  ;  Jojchson  v.  Sacramento  Valley  Railroad, 
23  Cal.  268,  272  ;  Billiard  v.  Wilmington  Railroad^  6  Jones  (No. 
Car.),  343;  Neal  v.  Wilmington  Railroad,  id.  482.  See  also  Shep- 
herd v.  Bristol  Railway,  L.  R.,  3  Ex.  189.  Of  the  cases  cited  against 
the  Massachusetts  rule,  those  which  relate  to  the  liability  of  the 
carrier  for  goods  which  have  not  reached  their  ultimate  destination,  but 
which   are  in  his  hands  for  delivery  to  the  next  carrier  in   the   line 


SEPTEMBER  TERM,  1875.  439 

Rice  V.  Hart. 

of  transportation,  are  not  in  point.     Railrond  Oo.  v.  Manufacturing  Co.^ 
16  Wall.  318. 

Gray,  C.  J.  This  case  is  not  distinguishable  from  that  of  Norwai^ 
Plains  Co.  v.  Boston  4*  Maine  Railroad^  1  Gray,  263. 

In  that  case,  so  far  as  one  lot  of  goods  was  concerned,  as  in  this,  tho 
Agent  of  the  consignee  was  at  the  station  after  the  arrival  of  the  goods, 
prepared  to  receive  them  ;  but  the  defendants  were  not,  and,  if  he  had 
remained,  would  not  have  been,  ready  to  deliver  them  in  time  to  be  put 
in  a  place  of  safety  elsewhere  on  that  day,  and  they  were  destroyed  in 
the  station  by  fire  the  ensuing  night ;  and  Chief  Justice  Shaw,  in 
delivering  the  opinion,  said  that  the  court  considered  all  the  circumstances 
stated,  as  to  the  agent  calling  for  the  goods,  waiting,  and  at  last  leaving 
the  depot  before  they  were  ready,  to  be  immaterial. 

The  court  had  previously  held  in  Thomas  v.  Boston  S^  Providence  EaU- 
road,  10  Mete.  472,  that  where  suitable  warehouses  were  provided  by  a 
railroad  corporation,  and  goods,  not  called  for  on  their  arrival  at  the  place 
of  destination,  were  unladen  and  separated  from  the  goods  of  other  per- 
sons, and  stored  safely  in  such  warehouses,  the  duty  of  the  corporation 
as  common  carriers  was  terminated. 

The  judgment  in  Norway  Plains  Co.  v.  Boston  S^  Maine  Railroad  went 
further  ;  and  was  put  upon  the  ground  that,  from  the  necessary  condition 
of  the  business  of  railroad  corporations,  and  from  their  practice  to  have 
platforms  on  which  to  place  goods  from  the  cars  in  the  first  instance,  and 
warehouse  accommodations  by  which  they  may  be  securely  stored,  the 
goods  of  each  consignment  by  themselves,  in  accessible  places,  ready  to 
be  delivered,  the  whole  duty  assumed  by  the  railroad  corporation  is  to 
carry  the  goods  safely  to  the  place  of  destination  and  there  discharge 
them  upon  the  platform,  and  then  and  there  deliver  them  to  the  consignee 
or  party  entitled  to  receive  them,  if  he  is  there  ready  to  take  them  forth- 
with, or,  if  he  is  not  there  ready  to  take  them,  then  to  place  them  securely 
And  keep  them  a  reasonable  time,  ready  to  be  delivered  when  called  for 
that  delivery  from  themselves  as  conunon  carriers,  to  themselves  as 
keepers  for  hire,  discharges  their  responsibility  as  common  carriers ;  that 
they  are  responsible  as  common  carriers  until  the  goods  are  removed  from 
the  cars  and  placed  on  the  platform  ;  that  if,  on  account  of  their  arrival 
in  the  night,  or  at  any  other  time  when  by  the  usage  and  course  of  busi- 
ness the  doors  of  the  merchandise  depot  or  warehouse  are  closed,  or  for 
any  other  cause,  they  cannot  then  be  delivered,  or  if  for  any  reason 
ulie  consignee  is  not  there  ready  to  receive  them,  it  is  the  duty  of 
the  company  to  store  them  and  preserve  them  safely,  under  the  charge 
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of  competent  and  careful  servants,  ready  to  be  delivered,  and  actually 
deliver  them  wlien  duly  called  for  by  parties  authorized  and  entitled  to 
receive  them ;  and  for  the  performance  of  these  duties,  after  the  goods 
are  delivered  from  the  cars,  the  company  are  liable  as  warehousemen  or 
keepers  of  goods  for  hire. 

In  short,  the  railroad  corporation  ceases  to  be  a  common  carrier  and 
becomes  a  warehouseman,  as  matter  of  law,  when  it  has  completed  the 
duty  of  transportation  and  assumed  the  position  of  warehouseman,  a» 
matter  of  fact  and  according  to  the  usages  and  necessities  of  the  business 
In  which  it  is  engaged. 

The  rule  then  established,  after  argument  by  eminent  counsel  and 
upon  much  consideration,  and  supported  by  great  force  of  reasoning,  has 
ever  since  been  considered  law  in  this  Commonwealth.  Sessions  v.  Wes- 
tern Railroad^  16  Gray,  132;  Rice  v.  Boston  S^  Worcester  Railroad^  98 
Mass.  312;  Miller  v.  Mcmsjteld,  112  id.  260;  Stowe  v.  New  Yorky 
Boston  4"  Providence  Railroad,  113  id.  521.  And  it  has  been  recog- 
nized, in  the  ablest  decisions  which  have  taken  a  different  view  of  the 
subject,  as  a  rule  of  a  definite  and  practical  character  anO  of  easy  appli- 
cation. Moses  V.  Boston  Sf  Maine  Railroad,  32  N.  H.  523,  543  ;  Graves 
V.  Bartford  Sf  Netc  York  Steamboat  Co..  38  Conn.  143,  151 ;  S.  C,  9 
Am.  Rep.  369. 

Upon  a  careful  examination  of  the  numerous  decisions  in  other  States, 
fully  collected  in  the  elaborate  arguments  at  the  bar,  some  in  accordance 
and  some  in  conflict  with  the  judgment  of  this  court,  we  find  nothing 
which  adds  to  or  controls  the  reasoning  of  Chief  Justice  Shaw,  upon 
which,  more  than  twenty  years  ago,  the  law  of  this  Commonwealth  was 
authoritatively  declai'ed. 

This  case  does  not  require  us  to  consider  whether  the  rule  should 
extend  to  a  case  in  which  the  goods  have  not  arrived  at  their  final  desti- 
nation, but  are  held  by  one  railroad  corporation  in  a  warehouse  at  the 
end  of  its  own  line,  with  the  duty  of  forwarding  them  by  another  carrier 
to  their  ultimate  destination  —  as  to  which  the  judgments  of  the  Supreme 
Court  of  the  United  States  in  Railroad  Company  v.  Manufacturing  Co., 
16  Wall.  318,  and  of  the  Court  of  Appeals  of  New  York  in  McDonald 
V.  Western  Railroad,  34  N.  Y.  497,  seem  to  be  in  conflict  with  the 
opinions  expressed  in  Denny  v.  New  York  Central  Railroad,  13  Gray, 
481,  487,  and  Judson  v.  Western  Railroad,  4  Allen,  520,  523. 

The  other  cases,  cited  for  the  plaintiffs,  in  the  Supreme  Court  of  the 
United  States,  the  House  of  Lords,  the  Court  of  Appeals  of  New  York, 
mnd  this  court,  were  cases  of  common  carriers  by  sea,  who  have  not  the 
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game  means  of  warehousing  goods  at  their  destination,  and  are  not  there- 
fore within  the  rule  which  governs  railroad  corporations. 

Judgment  far  the  defendcmts. 

Note.— See  IlHnoia  Central  R.  R.  Co.  v.  Mitchell,  18  Am.  Rep.  564;  Chioago  N. 
W,  Rff,  Co.  V.  Sawyer,  id.  613;  note  to  Mobile,  etc,  R,  R,  Co.  v.  Prewrftt,  7  id.  686 ; 
Wimlow  y.  Vermont  R.  R.  Co.,  id.  365.— Rep. 


Matheson  y.  Equitable  Marine  Insurance  Cohpant. 

(118  Mass.  209.) 

Marine  Insurance  —  total  loss  after  repairs  of  partial  loss. 

By  the  general  law  of  marine  iuHnrance,  independently  of  any  particular  clause  in  the 
policy  or  local  usage,  if  a  partial  1o8p  of  a  Tennel  insured  Ib  repaired  and  a  total  loss 
afterward  happens  during  the  term  of  the  policy,  the  insurer  is  liable  for  the  amount 
of  both  losses,  although  it  exceeds  the  amount  named  iu  the  i)olicy. 

CONTRACT  upon  a  policy  of  marine  insurance  issued  by  the  de- 
fendant to  Robert  Soper  &  Son,  for  whom  it  concerns,  loss,  if  any 
payable  to  the  plaintiff,  "  for  $300  on  one-sixteenth  of  the  schooner 
Thriver,  and  $300  on  one-sixteenth  of  outfits  on  board  said  schooner  for 
a  whaling  voyage  at  and  from  Boston,  commencing  the  risk  on  November 
21,  1870,  at  noon,  and  terminating  when  she  arrives  at  her  port  to  dis- 
charge in  the  United  States  and  is  discharged ;  **  Schooner  valued  at 
$5,000  ;  outfits,  $5,000  ;  "  and  containing  the  followhig  clauses: 

"  Touching  the  adventures  and  perils  which  the  said  insurance  com- 
pany are  contented  to  bear,  and  take  upon  them  in  this  voyage,  they  are, 
of  the  seas,  fire,  enemies,  pirates,  assailing  thieves,  restraints  and  detain- 
ments of  all  kings,  princes  or  people,  of  what  nation  or  quality  soever, 
barratry  of  the  master  (unless  the  insured  be  owner  of  tiie  vessel)  and 
of  the  mariners,  and  all  other  losses  and  misfortunes  which  have  or  shall 
come  to  the  damage  of  the  said  schooner  and  outfit  or  any  part  thereof, 
to  which  insurers  are  liable  by  the  rules  and  customs  of  insurance  in 
Boston."  "  And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  for 
the  insured,  his  factors,  servants  and  assigns,  to  sue,  labor  and  travail  for, 
in  and  about  the  defense,  safeguard  and  recovery  of  the  said  schooner  and 
outfits  or  any  part  thereof,  without  prejudice  to  this  insurance ;  to  the 
charges  whereof,  the  said  insurance  company  will  contribute,  in  propor- 
tion as  the  sum  insured  is  to  the  whole  sum  at  risk.  And  so  the  president 
Vol.  XIX.— 56 
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and  directors  aforesaid  are  contented,  and  do  hereby  bind  the  capital 
stock  and  other  common  property  of  the  said  insurance  company  to  the 
insared,  his  executors,  administrators  and  assigns,  for  the  true  performance 
of  the  premises,  confessing  themselves  paid  the  consideration  due  unte 
them,  for  this  insurance,  by  the  insured,  at  and  after  the  rate  of  ^  per 
cent  per  month,  guarantee  3  per  cent.  To  add  1  per  cent  if  to  or  from 
ports  in  Texas  or  Mexico,  in  the  time ;  and  1  per  cent  if  to  or  from* 
ports  in  the  West  Indies,  between  July  15th  and  October  loth ;  and  ^ 
per  cent  if  in  Bay  St.  Lawrence  in  September,  and  |  per  cent  if  there 
in  October/'  '*  And  that  the  acts  of  the  insured  or  insurers,  in  recovering^ 
saving  and  preserving  the  property  insured,  in  case  of  disaster,  shall  not 
be  considered  a  waiver  or  acceptance  of  an  abandonment." 

The  parties  submitted  the  case  to  the  judgment  of  the  Superior  Court 
upon  the  following  facts :  **  The  vessel  sailed  from  Boston,  on  the  voyage 
described  in  the  policy,  on  or  about  November  21,  1870,  and  while  in 
the  course  of  said  voyage  sustained  two  partial  losses  by  the  perils  of  the 
sea,  insured  against,  one  in  October,  1871,  the  other  in  September,  1872, 
and  in  consequence  of  those  losses  was  each  time  compelled  to  put  into 
B  lUiuda,  where  she  w^as  repaired  at  a  cost  in  each  case  exceeding  seven 
per  cent  of  the  amount  insured,  exclusive  of  all  charges  and  expenses 
incurred  for  the  purpose  of  ascertaining  and  proving  the  loss.  After- 
ward, on  February  2,  1873,  the  vessel,  being  still  in  the  prosecution  of 
said  voyage,  was  totally  lost,  with  all  her  outfits,  by  a  peril  of  the  sea. 
The  defendant  had  due  notice  of  said  losses  and  the  adjustment  of  the 
same  more  than  sixty  days  prior  to  the  date  of  the  plaintiff's  writ. 

•*  The  amount  of  the  two  partial  losses  was  $174.73.  There  is  due  to 
the  defendant,  on  account  of  the  policy  for  premiums,  savings,  etc,  the 
sum  of  $97.20.  It  is  agreed  that  the  plaintiff  is  entitled  to  recover  the 
sum  of  $600  as  for  a  total  loss,  less  said  sum  of  $97.20,  with  interest 
thereon  from  the  date  of  the  writ.  It  is  further  agreed,  if  evidence  of 
the  same  would  be  competent,  that  a  practice  exists  among  the  under- 
wi iters  of  Boston,  in  cases  like  the  present,  to  pay  for  partial  losses  in 
addition  to  the  total  loss,  even  though  the  amount  so  paid  exceeds  the 
amount  of  the  policy. 

The  Superior  Court  gave  judgment  for  the  plaintiff  for  the  sum  of 
$502.80,  being  the  amount  of  the  total  loss,  and  also  for  the  sum  of 
$174.73,  being  the  amount  of  th^  two  partial  losses,  with  interest  on 
both  sums  from  ^he  date  of  the  writ.  The  defendant  appealed  to  thii 
court. 

C.  G.  ThamcUy  for  plaintiff. 
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Gbat,  C.  J.  A  policy  of  marine  insurance  is  a  contract  by  which,  for 
a  consideration  stipulated  to  be  paid  by  one  interested  !n  a  ship,  freight 
or  cargo,  subjt^ct  to  marine  risks,  another  undertakes  to  indemnify  him 
against  some  or  all  of  those  risks  during  a  certain  period  or  voyage  ;  in 
other  words,  that,  so  far  as  the  perils  insured  against  are  concerned  the 
subject  insured  shall  remain,  throughout  the  term  of  the  policy,  of  the 
value  which  it  had  at  the  beginning  of  the  adventure.  If  that  value  is 
fixed  by  the  policy,  it  is  conclusive  upon  the  parties  ;  and  the  liability 
of  the  underwriter  for  each  loss  during  the  adventure  is  limited  to  such 
proportion  of  the  actual  loss  as  the  amount  insured  bears  to  the  value  of 
the  property  at  risk. 

If  the  subject  is  one  totally  lost,  either  actually  or  constructively,  it 
ceases  to  exist  for  the  purpose  of  the  policy,  and  even  if  it  is  not  entirely 
destroyed,  the  underwriter,  by  paying  that  loss,  fulfills  his  contract,  and 
is  exempt  from  liability  for  any  subsequent  injury  to  it.  If  a  partial 
loss  occurs,  and  before  it  is  repaired  a  total  loss  ensues  during  the  term 
of  tlie  policy,  the  underwriter  is  liable  for  the  amount  of  the  total  loss 
only,  because  that  is  equivalent  to  the  whole  damage  which  the  assured 
has  sustained,  and  affords  him  a  full  indemnity. 

But  if  the  partial  loss  is  repaired  by  the  assured,  the  undertaking  of 
the  undewriter  to  indemnify  him  to  the  amount  specified  continues 
throughout  the  term  of  the  insurance ;  and  he  may  therefore  be  charged 
for  the  amount  of  a  partial  as  well  as  of  a  subsequent  total  loss,  although 
the  amount  of  the  two  sums,  which  he  is  thereby  obliged  to  pay,  excee<ls 
the  amount  named  in  the  policy.  This  was  judicisdly  stated  to  be  the 
law,  as  long  ago  as  1810,  in  this  Commonwealth  and  in  England. 

In  Woody,  Lincoln  4"  Kenneheck  Ins.  Co,,  6  Mass.  479, 486,  in  which  a 
vessel,  insured  by  a  time  policy,  was  held  to  be  partially  lost  by  strand- 
ing. Chief  Justice  Parsons  said :  ''  If  the  plaiutifE  had  afterward  employed 
her  within  the  policy,  and  she  had  incurred  a  subsequent  loss,  total  or 
partial,  the  defendants  would  have  been  holden  to  pay  it,  in  addition  to 
the  partial  loss  with  which  they  are  chargeable  by  the  stranding  in  ques- 
tion." 

In  Livie  v.  Janson,  12  East,  648,  655,  decided  in  the  same  year,  Lord 
Ellenborough  said:  '^  There  may  be  cases  in  which  though  a  prior  dam- 
age be  followed  by  a  total  loss,  the  assured  may  nevertheless  have  righti 
or  claims  in  respect  of  that  prior  loss,  which  may  not  be  extinguished  by 
the  subsequent  total  loss.  Actual  disbursements  for  repairs  in  fact  made, 
in  consequence  of  injuries  by  perils  of  the  seas  prior  to  the  happening  ol 
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the  total  loss,  are  of  this  description ;  unless  indeed  they  are  more  prop- 
erly to  be  considered  as  covered  by  that  authority,  with  which  the  assured 
is  generally  invested  by  the  policy,  of  '  suing,  laboring  and  travailing, 
etc,  for,  in  and  about  the  defense,  safeguard  and  recovery  of  the  prop- 
erty insured' " —  thus  distinctly  asserting  that,  even  if  the  partial  loss  did 
not  fall  within  the  suing  and  laboring  clause,  the  underwriters  were 
liable  for  it 

In  Le  Cheminant  v.  Pearson^  4  Taunt  867,  880,  it  was  held,  after  ad- 
visement, that  the  underwriters  were  liable  for  the  amount  of  a  partial 
loss  which  had  been  repaired  by  the  assured,  as  well  as  for  a  subsequent 
total  loss  within  the  policy  ;  and  Sir  James  Mansfield,  C.  J.,  said :  "  In 
practice  I  know  of  cases  in  the  Court  of  King's  Bench,  where  such  ex- 
penses have  been  recovered  as  an  average  loss,  without  making  any 
distinction  whether  it  was  recoverable  as  an  average  loss  from  damage 
repaired,  or  within  the  words  of  the  permission  to  ^  sue,  labor  and  travail,* 
etc. ;  and  as  no  such  distinction  has  been  made,  we  find  it  safer  to  adhere 
to  the  practice  which  has  obtained,  and  to  call  it  all  average  damage." 

It  is  implied  by  Chief  Justice  Parkkr  in  Rice  v.  Horner^  12  Mass.  230, 
235,  and  distinctly  affirmed  by  Mr.  Justice  Stort  in  Potter  v.  Providence 
Washington  Ins,  Co.,  4  Mason,  298, 300,  that  if  a  partial  loss  or  damage 
to  the  ship  occurs  in  the  course  of  a  voyage,  and  afterward  in  the  same 
voyage  a  total  loss  of  the  ship,  and  expenses  have  in  the  meantime  been 
incurred  to  repair  it,  those  expenses  are  payable  by  the  underwriters,  in 
addition  to  the  total  loss. 

In  Brooks  v.  MacDonneU,  1  Yo.  &  Col.  Exch.  500, 515,  Irord  Abinger, 
after  observing  that  a  policy  of  marine  insurance  was  an  instrument  of 
indemnity,  and  that  in  all  cases  of  total  loss  salvage  belongs  to  the 
underwriter,  and  he  pays  all  expenses,  added  :  "It  is  also  clear,  that 
whenever  the  underwriter  adjusts  a  partial  loss,  he  still  remains  liable 
on  the  policy,  and  may  go  on  paying  partial  losses  exceeding,  in  the 
whole,  cent  per  cent,  and  may  ultimately  have  to  pay  a  total  loss  of 
cent  per  cent." 

In  Stewart  v.  Steele,  5  Scott  N.  R.  927,  it  was  implied  throughout  the 
case,  and  distinctly  asserted  by  Mr.  Justice  Maule,  on  pp.  941,  949,  that 
if  the  partial  loss  had  been  repaired  before  the  subsequent  total  loss,  the 
underwriter  was  liable  for  the  amount  of  both. 

In  that  case,  Mr.  Justice  Maule  stated  that  in  Blackett  v.  Royal  Ez' 
rhang^  Asmaance  Co.,  2  Cr.  &  Jerv.  244;  S.  C,  2  Tyrwh.  266,  in  which 
he  was  of  counsel  for  the  plaintiff,  **  the  assured,  having  incurred  expense 
to  a  oousidorable  amount  during  the  voyage  and  there  being  after- 
ward <*  tcttjl  loss,  recovered  £120  against  an  underwriter,  who  ha^  sub- 
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ncribed  £100  —  for  a  partial,  and  a  subsequent  total  loss  —  the  £100 
fc.ot  being,  like  the  penalty  in  a  bond,  the  limit  of  the  underwriter's  lia- 
bility, but  the  proportion  of  the  loss  he  was  liable  for."  5  Scott  N.  R, 
949. 

The  fact,  appearing  by  the  report  of  the  case  thus  referred  to,  that 
Ocnnian,  Campbell  and  FoUet,  who  were  of  counsel  for  the  defendant, 
rested  an  unsuccessful  defense  to  the  claim  of  a  partial  loss  upon  other 
grounds,  shows  that  the  law  upon  this  point  was  then  generally  under- 
stood to  be  well  settled.  And  it  is  so  treated  in  the  principal  Engli:  !i 
treatises  on  marine  insurance.  Park  on  Ins.  (8th  ed.)  221,  843,  844 ; 
Marshall  on  Ins.  (5th  ed.)  435;  2  Arnould  on  Ins.  (2d  ed.)  848,  98 C, 
liy;J;  Tudor's  Lead.  Merc.  Cases  (2d  ed.)  216.  See  also  2  Parsons, 
Marit.  Law,  272. 

A  rule  recognized  so  long  and  so  often,  by  such  a  weight  of  authority, 
and  not  contradicted  or  doubted  by  any  judge  in  England  or  America 
for  sixty  years,  is  too  firmly  established  to  be  shaken  by  the  obiter  dicta 
in  the  very  recent  case  of  Lidgett  v.  Secretan,  L.  R.,  6  C.  P.  616  ;  the  still 
later  decision  of  the  Commission  of  Appeals  in  Alexandre  v.  Sun  Ins.  Co.^ 
51  N.  Y.  253;  or  the  doubts  expressed  in  2  Phil.  Ins.  (4th  ed.),  §  1743. 
See  ^Uo  §  1267. 

The  early  case  of  Schmidt  v.  United  Ins,  Co,^  1  Johns.  249,  in  which 
it  was  held  that  under  a  policy  of  insurance  upon  goods  there  could  be  no 
recovery,  in  addition  to  a  total  loss  by  blockade,  for  the  amount  of  a 
previous  general  average  loss  by  perils  of  the  sea  —  unless  it  is  to  be  su{> 
ported  on  the  ground  suggested  by  Mr.  Justice  Livingston,  on  p.  264, 
that  the  general  average  loss  must  already  have  been  paid  by  the  con 
signee  out  of  the  proceeds  of  the  goods,  that  is,  out  of  a  fund  belonging 
to  the  defendants  —  is  overruled  by  the  later  decision  of  the  same  court 
in  Barker  v.  Phcenix  Ins.  Co.,  8  Johns.  307,  318. 

We  place  no  reliance  upon  the  well-known  usage  of  the  underwriters 
of  Boston,  admitted  in  the  case  stated ;  because  it  does  not  appear  to 
extend  to  Provincetown,  where  this  policy  was  made ;  Parkhurst  v. 
Gloucester  Ins »  Co.,  100  Mass.  301;  S.  C,  1  Am.  Rep.  105  ;  and  because 
the  reference  in  the  policy  to  the  rules  and  customs  of  insurance  in 
Boston  appears  to  have  been  inserted  by  way  of  designating  the  perils 
insured  against,  and  not  by  way  of  regulating  adjustments  of  losses. 
Eager  v.  Atlas  Ins.  Co.,  14  Pick.  141,  144. 

Nor  do  we  give  any  weight  to  the  fact  that  the  policy,  so  far  at  least  a4 
concerns  the  mode  of  computing  the  premium,  resembles  a  lime  policy 
rather  than  a  voyage  policy;  Lovering  v.  Mercantile  Ins.  Co.,  12  Pick. 
848  ;  because  we  do  not  find  that  any  distinction  as  to  the  amount  for 
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which  the  underwriter  may  be  liable  in  the  two  kinds  of  policies  has 
been  made  in  any  of  the  authorities. 

The  ground  of  our  decision  is  that  by  the  general  law  of  marine  insur- 
ance, independently  of  any  particular  clause  or  local  usage,  the  partial 
losses  having  been  repaired  before  the  total  loss  happened,  and  the  latter 
as  well  as  the  former  having  occurred  within  the  term  of  the  policy,  the 
underwriters  were  liable  for  both.  Judgment  affirmed. 


Kendall  v.  Citt  op  Boston. 

(118  Mam.  231) 

Negligence  —  evidence  of. 

The  defendant,  for  the  porpose  of  a  concert,  hired  a  public  hall  and  employed  a  per- 
son to  decorate  it  Among  tlie  decorations  was  a  bust  placed  on  tlie  outside  of  a  bal- 
cony. The  plaintiff  sat  in  a  seat  on  the  floor  of  the  hall  immediately  under  the  bust. 
The  audience  were  requested,  by  the  programme,  to  rise  at  a  certain  part  of  the  con- 
cert, and  when  they  did  so  the  bust  fell  from  its  place  and  Injured  the  plaintiff.  The 
plaintiff  offered  no  evidence  as  to  the  manner  in  which  the  bust  was  secured.  JETe/d, 
that  the  mere  fact  that  the  bust  fell  was  not  sufficient  evidence  to  go  to  the  jury  oi 
the  defendant's  negligence. 

A  CTIONS  of  tort  for  personal  injuries  sustained  by  the  plain tifE 
2\.  at  a  concert  given  by  the  city  to  the  Grand  Duke  Alexis  od 
December  9,  1871. 

The  declaration  in  each  case  alleged  that  on  or  about  the  9th  day  oi 
December,  1871,  the  defendants  were  in  the  lawful  use  and  occupation 
abd  had  the  possession  and  control  of  a  certain  building  on  Winter 
street  in  Boston,  known  as  the  Boston  Music  Hall ;  and  for  the  purpose 
of  ornamenting  said  building  for  an  entertainment,  had  placed  upon  the 
walls  thereof  certain  decorations,  and  among  other  things  a  certain  statue 
or  bust  made  of  some  heavy  material ;  that  on  said  day  the  plaintiff  was 
present  in  said  building  upon  the  invitation  and  with  the  permission  of 
the  defendants,  and  while  she  was  so  rightfully  therein,  and  was  in 
the  exercise  of  due  care,  said  statue  or  bust  fell  upon  her  in  consequence 
of  the  negligence  and  carelessness  of  the  defendants,  and  she  was  thereby 
Iniured.  Answer  in  each  case :  a  general  denial.  Trial  in  this  court, 
before  Endicott,  J.,  who,  after  verdict,  made  a  report  of  the  cases  to  the 
full  court,  80  much  of  which  as  relates  to  the  point  decided  was  as  fol 
Jows : 


SEPTEMBER  TERM,  1875.  447 


Keudall  v.  City  of  Boston. 


The  plain  ti£P  cod  tended  that  if  the  first  action  could  not  be  maintained, 
the  defendants  in  the  second  action  were  liable  personally,  they  being 
members  of  the  committee  of  arrangements  appointed  by  the  city  au- 
thorities to  extend  the  hospitalities  of  the  city  to  the  Grand  Duke,  an.] 
under  whose  direction  the  concert  was  given.  The  bill  for  the  rent  of 
the  hall  and  that  of  the  person  who  decorated  it  were  paid  by  the  city. 

The  plaintiff,  having  received  from  one  of  the  city  assessors  a  ticktt. 
which  was  sent  to  her  by  the  committee  of  arrangements,  attended  the 
concert,  and  sat  in  a  seat  assigned  to  her  on  the  side  of  the  hall,  imme- 
diately under  a  bust  of  Franklin,  which  was  attached  or  placed  on  the 
outside  of  the  balcony  above,  and  formed  part  of  the  decorations  which 
had  been  put  up  for  the  occasion.  As  the  audience  rose  when  Old 
Hundred  was  sung,  being  requested  so  to  do  in  the  programme,  the  bust 
fell  from  its  place,  struck  the  plaintiff  on  her  shoulder,  and  inflicted  the 
injuries  for  which  she  seeks  to  recover  damages.  No  evidence  was 
offered  in  regard  to  the  manner  in  which  the  bust  was  secured,  but  the 
fact  that  it  fell  was  claimed  to  be  sufficient  evidence  that  it  was  negli- 
gently secured  in  its  place. 

At  the  close  of  the  plaintiff's  evidence,  the  judge  ruled,  on  the  defend- 
ants' motion,  that  the  plaintiff  could  not  maintain  either  action  upon  the 
evidence  reported.  Verdicts  in  each  case  were  taken  for  the  defendants. 
If  the  ruling  was  correct,  judgments  were  to  be  entered  on  the  verdicts  ; 
otherwise,  the  cases  to  stand  for  trial. 

A.  A,  Hanney  S^  R,  M.  Morse,  Jr.,  for  plaintiff. 

J.  P.  Hecdy,  for  the  defendants. 

Deyens,  J.  No  evidence  was  offered  as  to  the  manner  in  which  the 
bust  had  been  attached  to  or  placed  upon  th^  balcony,  or  as  to  whether 
it  had  been  properly  secured ;  but  the  plaintiff  relied  simply  upon  the 
fact  that  it  fell,  as  evidence  of  negligence  on  the  part  of  those  whom  she 
claimed  to  be  responsible  for  the  decoration  of  the  hall. 

Where  a  stage  was  overturned  by  the  coming  off  of  a  wheel  upon  a 
smooth  and  level  road,  the  evidence  was  held  to  be  competent  to  show 
that  the  coach  could  not  have  been  properly  prepared  for  the  road. 
Ware  v.  Gay,  11  Pick.  106.  So  where  a  railway  train  ran  from  the 
track  and  was  overturned,  it  was  fairly  presumable,  as  the  machinery 
and  railway  track  were  exclusively  in  the  management  of  the  railway 
company,  that  the  accident  arose  from  its  want  of  care,  no  explanation 
of  the  cause  being  offered.     Coprpue  v.  London  Sf  Brighton  Railway,  & 
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Q.  B.  746 ;  Feitcd  v.  Middlesex  Railroad,  109  Mass.  398,  405 ;  S.  &, 
12  Am.  Rep.  720. 

In  Kearney  v.  London^  Brighton  3f  South  Coast  Railway^  L.  R.,  6  Q« 
B.  759,  where  the  plaintiff  was  injured  bj  the  fall  of  a  brick  from  the 
pier  of  a  railway  bridge  of  the  defendant,  there  being  no  assignable 
cause  except  from  the  vibration  produced  by  a  train  which  had  just 
before  passed,  and  it  appeared  on  examination  that  other  bricks  had  fall- 
en out,  there  was  held  to  be  evidence  from  which  the  jury  might  infer 
negligence.  As  in  the  case  of  the  coach,  above  cited,  the  circumstances 
tended  to  show  that  it  could  not  have  been  properly  prepared  for  the 
road,  so  in  that  of  the  bridge  they  indicated  that  it  was  improperly  con* 
structed  or  negligently  maintained. 

In  all  these  cases,  it  is  to  be  observed  that  the  defendant  has  been 
proved  to  have  had  the  exclusive  control  and  management  of  those  ob- 
jects or  agencies  from  some  defect  in  which  the  accident  must  have 
taken  place. 

In  the  present  case,  it  is  not  shown  whether  the  balcony  was  or  was 
not  occupied  by  the  audience,  whether  those  composing  the  audience  or 
others  did  or  did  not  rightfully  have  access  to  the  place  where  the  bust 
was  put,  and  thus  whether  the  fall  may  not  have  been  occasioned  by  the 
wrongful  or  negligent  act  of  some  third  person.  It  is  not  sufficient  for 
the  plaintiff  to  show  that  the  injury  may  have  been  occasioned  by  the 
negligence  of  those  whom  he  seeks  to  charge  with  it.  If.  there  were 
other  causes  which  also  might  have  produced  it,  he  is  in  some  way  to 
show  that  these  did  not  operate.  Without  some  evidence  as  to  the  man- 
ner in  which  the  bust  was  attached  or  secured,  its  fall  alone  did  not  fur* 
nish  sufficient  evidence  of  negligence. 

In  the  view  we  have  taken  of  the  plaintiff's  case,  it  is  unnecessary  to 
discuss  what  are  the  respective  responsibilities  of  the  defendants. 

Judgments  on  the  venUeU. 
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Ahrend  v.  Odiorne. 

(118  Maafl.  261.) 
Vendor**  Uen.     Statute  of  frauds  —  oral  atireement  to  reeonvey, 

in  MasMichaMttB  the  yendor  of  real  estate  by  au  abeolate  deed  has  no  Uen  thereon  for 

the  unpaid  puichaee-money,  in  the  absence  of  a  written  agreement  of  the  parties  to 

that  effect. 
An  oral  agreement  by  the  vendee  of  land  to  reoonvey  it  is  within  the  statute  of  frandSf 

and  where  it  appears  in  a  bill  for  specific  performance  that  the  agreement  was  oiaI« 

the  fact  can  be  taken  advantag3  of  by  demarter. 

BILL  in   equity,  filed   October   8,  1874^*  by  Simon  Ahrend   against 
George  F.  Odiorne,  Mary  Louisa  Stebbins  and  William  Barnard, 
alleging  the  following  facts : 

In  February,  1874,  the  defendant  Odiorne  and  Retire  C.  Sturges  rep- 
resented to  the  plaintiff  that  certain  persons  were  building  a  schooner 
for  them  in  the  State  of  Connecticut  and  they  thereupon  agreed  with 
the  plaintiff  to  cause  said  vessel  to  be  built,  linAsh'id  and  delivered  to  the 
plaintiff  on  or  before  August  1,  1874 ;  and  in  consideration  thereof  the 
plaintiff  agreed  to  convey  to  them  two  parcels  of  land  in  Boston  (de- 
scribed in  the  bill)  of  the  value  of  $28,500,  over  and  above  certain 
mortgages.  On  February  7,  1874,  the  plaintiff,  at  their  request,  con- 
veyed said  parcels  of  laud  to  Sturges  and  Odiorne,  subject  to  certain 
mortgages,  which  the  grantees  agreed  to  pay. 

On  or  about  June  I,  1874,  work  on  the  schooner  ceased,  and  it  has 
since  remained  in  an  unfinished  condition.  Sturges  and  Odiorne,  on  or 
about  said  day,  and  repeatedly  since,  notified  the  plaintiff  that  they  should 
be  unable  to  build  and  deliver  the  schooner,  and  should  not  build  and 
deliver  it  in  accordance  with  their  agreement ;  and  that  they  would,  if 
the  plaintiff  so  requested,  convey  said  parcels  of  land  to  him  free  from 
all  incumbrances  made  or  suffered  by  them.  The  plaintiff  repeatedly  re- 
quested them  to  convey  the  said  parcels  of  land  to  him  as  they  agreed  ; 
and  Sturges  on  August  27,  1874,  released  and  quitclaimed  to  the  plain- 
tiff one  undivided  half  of  said  parcels  of  land,  but  the  same  was  subject 
to  incumbrances  as  hereinafter  stated.  Odiorne,  though  often  requested, 
refused  and  neglected  to  convey  to  the  plaintiff  his  one  undivided  half  of 
said  parcels. 

On  June  23,  1874,  W.  R.  Burr  brought  an  action  against  Odiorne, 
and  caused  his  interest  in  said  parcels  of  land  to  be  attached  to  satisfy 
the  judgment  therein ;  and  on  August  7,  1874,  Burr  brought  a  second 
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action  against  Odiorne,  and  caused  the  interest  of  Odiorne  in  said  par- 
cels of  land  to  be  attached  to  satisfy  the  judgment  therein,  and  Odiorne 
ha^  suffered  these  attachments  to  remain. 

The  defendant  Stebbins  is  the  sister  of  Odiorne,  and  she  on  Jul/  15* 
1874,  at  the  request  and  for  the  benefit  of  Odiorne,  and  well  knowing  all 
the  facts  hereinbefore  alleged,  and  that  Sturges  and  Odiorne  had  r^ 
ceived  and  retained  the  conveyance  of  the  said  parcels  of  land  without 
having  paid  the  consideration  therefor,  and  that  they  intended  not  to 
pay  the  same,  as  the  plaintiff  is  informed  and  believes,  on  July  15,  1874, 
at  the  request  and  for  the  benefit  of  Odiorne,  brought  a  suit  against 
Sturges  and  caused  his  interest  in  the  two  parcels  of  land  to  be  attached, 
to  satisfy  the  judgment  in  that  action.  Stebbins,  as  the  plaintiff  is  in- 
formed and  believes,  then  and  there  had  no  legal  cause  of  action  against 
Sturges,  and  knew  all  the  facts  hereinbefore  stated.  On  July  31,  1874, 
Odiorne  conveyed  an  undivided  one-half  interest  in  said  parcels  of  land 
to  Stebbins  ;  which  conveyance  was  without  consideration ;  Stebbins 
then  and  there  well  knowing  all  the  facts  hereinbefore  set  forth,  as  the 
plaintiff  is  informed  and  believes,  and  the  conveyance  was  in  fraud  of 
the  rights  of  the  plaintiff. 

On  August  6,  1874,  Stebbins  conveyed  an  undivided  one-half  interest 
in  the  land  to  the  defendant  Barnard ;  which  conveyance  was  made 
without  consideration ;  the  defendant  Barnard  then  and  there  well 
knowing  sdl  the  facts  hereinbefore  set  forth,  as  the  plaintiff  is  informed 
and  believes,  and  the  conveyance  was  in  fraud  of  the  rights  of  the 
plaintiff. 

The  bill  contained  specific  interrogatories  to  the  defendants  on  the 
various  matters  alleged.  The  prayer  of  the  bill  was  for  an  injunction 
restraining  the  defendants  from  making  any  conveyance  of  the  land,  or 
placing  any  incumbrance  or  suffering  any  incumbrance  to  be  placed 
thereon;  and  that  they  be  decreed  to  hold  said  undivided  one-half 
interest  in  the  land,  subject  to  a  lien  in  favor  of  the  plaintiff  for  the  value 
of  the  consideration  agreed  to  be  paid  by  Odiorne  therefor,  to  convey  to 
the  plaintiff  an  undivided  one-half  interest  in  said  lands  free  from  all 
incumbrances  made  or  suffered  by  them ;  that  they  be  decreed  to  remove 
and  discharge  the  attachment  on  the  interest  of  Sturges  in  the  lands  made 
in  the  suit  of  Stebbins  against  Sturges  ;  that  a  proper  person  be  appointed 
to  collect  and  receive  the  rents  or  other  monej's  from  the  undinded  on^ 
half  interest  in  the  lands,  and  for  general  relief. 

The  defendants  demurred  to  the  bill,  and  assigned  the  following  gioundt 
of  demurrer:  '*  1.  That  it  appears  by  the  bill  that  the  plaintiff  has  a 
plain,  adequate  and  complete  remedy  at  la\f .     2.  That  the  plaintiff  hui> 
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Dot  by  his  bill  made  or  stated  a  case  which  entitles  him  in  equity  to  the 
relief  or  discovery  prayed  for." 

The  case  was  reserved,  upon  the  bill  and  demurrer,  by  Endigott,  J.,  f  )r 
ihe  consideration  of  the  full  court, 

S  H,  Dudley  Sf  A.  E.  Pillsbury,  for  defendants. 

R,  M,  Morse,  Jr,,  for  plaintiff 

Gray,  C.  J.  The  plaintiff  principally  relies  upon  the  doctrine  of  the 
English  courts  of  chancery  that  the  vendor  of  real  estate  by  an  absolute 
deed  has  a  lien  thereon  for  the  unpaid  purchase-money,  without  proof  of 
%ny  agreement  of  the  parties  to  that  effect 

The  earliest  case  which  contains  a  full  discussion  of  the  doctrine,  the 
bource  from  which  it  is  derived,  and  the  reasons  and  authorities  by  which 
it  is  supported,  is  Machreth  v.  Spnmans,  15  Ves.  329,  decided  by  Lord 
Eldon  in  1808. 

If,  as  the  learned  chancellor  thought,  **  the  doctrine  is  probably  derived 
from  the  civil  law  as  to  goods,"  it  is  somewhat  remarkable  that  it 
was  never  applied  in  England  except  to  real  estate.     Adams  on  Eq.  127. 

The  only  grounds  upon  which  it  has  been  rested  are  natural  equity  ; 
a  supposed  intention  of  the  parties ;  and  a  trust  arising  out  of  the 
uuconscientiousness  of  the  vendee's  holding  the  land  without  paying  the 
price. 

It  was  forcibly  argued  by  counsel  in  BJackhume  v.  Gregson^  1  Cox's  Ch. 
90,  100 ;  S.  C,  1  Bro.  Ch.  420 ;  and  not  answered  by  the  court,  "  As  to 
the  general  question  of  the  lien,  it  is  called  a  natural  lien ;  but  it 
certainly  is  not  so  with  respect  to  personalty,  which,  if  once  delivered, 
it  is  conclusive,  though  concealed  from  all  mankind ;  and  there  seems  aN 
much  natural  equity  in  the  case  of  personalty  as  realty." 

The  presumption  of  an  intention  of  the  parties  has  been  well  disposed 
of  by  Chief  Justice  Gibson:  **  The  implication  that  there  is  an  intention 
to  reserve  a  lien  for  the  purchase-money,  in  all  cases  in  which  the 
parties  do  not  by  express  acts  evince  a  contrary  intention,  is  in  almost 
every  case  inconsistent  with  the  truth  of  the  fact,  and  in  all  instances, 
without  exception,  in  contradiction  of  the  express  terms  of  the  contract 
^  hich  purport  to  be  a  conveyance  of  every  thing  that  can  pass."  KauffeU 
X   Bower,  7  S.  &  R.  64,  76,  77. 

The  theory  that  a  trust  arises  out  of  the  uuconscientiousness  of  the 
puichaser  would  construe  the  non -performance  of  every  promise,  made 
«  consideration  of  a  conveyance  of  property  to  the  promisor,  into  h 
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breach  of  trust ;  and  would  attach  the  trust,  not  merely  to  the  purchafte- 
money  which  he  agreed  to  pay,  but  to  the  land  which  he  never  agreed  o 
hold  for  the  benefit  of  the  supposed  cestui  que  trust. 

The  earliest  cases  upon  this  subject  in  England  were  decided  long 
since  the  settlement  of  Massachusetts ;  and  in  all  those  decided  before 
our  Revolution  (except  Bond  v.  Kent,  2  Vern.  281,  in  which  the  purchaser 
secured  part  of  the  purchase-money  by  mortgage  and  gave  a  note 
payable  on  demand  for  the  rest,  and  it  was  held  that  the  amount  of  the 
note  was  not  a  charge  upon  the  land ;  and  Gibbons  v.  BaddaUy  2  Eq.  Cas. 
Ab.  682,  note^  which  is  very  briefly  stated,  without  indicating  when  or  by 
whom  it  was  decided,  in  a  volume  called  by  Lord  Eldon  a  ''  book  of  no 
very  high  character ;"  Duffield  v.  Elwes,  1  Bligh  N.  R.  4U7, 539),  either  the 
conveyance  was  retained  in  the  custody  of  the  vendor  as  security  for  the 
payment  of  the  purchase-money,  as  in  OJiapman  v.  Tanner^  1  Vern.  267  ; 
PoUexfen  v.  Moore,  3  Atk.  272 ;  FaweU  v.  Heelis,  Ambl.  724,  726 ; 
Coppin  V.  Coppin,  Sel.  Cas.  in  Ch.  28 ;  S.  C,  2  P.  Wms.  291 ;  or  the 
statements  of  the  general  doctrine  were  obiter  dicta,  as  in  Harrison  v. 
Southcote,  2  Ves.  Sen.  389, 393  ;  Walker  v.  Prestmck,  id.  622  ;  Burgess  v. 
Wheate,  1  W.  Bl.  123,  150;  S.  C,  1  Eden,  177,  211. 

Lord  Eldon  himself,  in  Mackreth  v.  Symmons,  said :  "  It  has  always 
struck  me,  considering  this  subject,  that  it  would  have  been  better 
at  once  to  have  held  that  the  lien  should  exist  in  no  case,  and  the  seller 
should  suffer  for  the  consequences  of  his  want  of  caution  ;  or  to  have 
laid  down  the  rule  the  other  way  so  distinctly  that  a  purchaser  might  be 
able  to  know,  without  the  judgment  of  a  court,  in  what  cases  it  would, 
and  in  what  it  would  not  exist."  15  Ves.  340.  But  he  felt  himself 
obliged  to  declare,  as  the  result  of  all  the  authorities,  that  it  was  clear 
that  different  judges  would  have  determined  the  same  case  differently  ; 
that  if  some  of  the  cases,  that  had  been  determined,  had  come  before  him- 
self, he  should  not  have  been  satisfied  that  the  conclusion  was  right ;  and 
that  it  was  "  obvious  that  a  vendor  taking  a  security,  unless  by 
evidence,  manifest  intention  or  declaration  plain,  be  shows  his  purpose, 
cannot  know  the  situation  in  which  he  stands,  without  the  judgment  of  a 
court  how  far  that  security  does  contain  the  evidence,  manifest  intention 
or  declaration  upon  that  point."     15  Ves.  342. 

So  Mr.  Justice  Stort,  in  Gilman  v.  Brown,  1  Mason,  191,  221,  222. 
upon  a  review  of  the  English  cases,  concluded  that  the  right  of 
the  vendor  was  not  "  an  equitable  estate  in  the  land  itself,  although 
sometimes  that  appellation  is  loosely  applied  to  it ; "  but  '*  a  right 
which  has  no  existence,  until  it  is  established  by  the  decree  of  a  court  in 
the   particular  case,   and   is   then    made  subservient   to  all   the  othep 
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equities  between  the  parties,  and  enforced  in  its  own    peculiar  man 
Dor  and  upon  its  own  peculiar  principles." 

The  most  plausible  foundation  of  the  English  doctrine  would  seem  to 
Z/t  thai  justice  required  that  the  vendor  should  be  enabled  by  some  form 
of  judicial  process  to  charge  the  land  in  the  hands  of  the  vendee 
af  security  for  the  unpaid  purchase-money.  And  the  restriction  of 
the  doctrine  to  real  estate  suggests  the  inference  that  the  Court  of 
Chancery  was  induced  to  interpose  by  the  consideration  that  by 
the  law  of  England  real  estate  could  neither  be  attached  on  mesne 
process,  nor,  except  in  certain  cases,  or  to  a  limited  extent,  taken  io 
execution  for  debt  2  Bl.  Com.  160,  161  ;  4  Kent's  Com.  (12th  ed.)  428, 
429. 

By  an  act  of  Parliament,  passed  in  1732,  lands,  and  other  real  estate 
within  the  English  colonies  were  made  chargeable  with  debts  and  subject 
to  like  process  of  execution  as  personal  property.  Stat.  5  Geo.  II,  ch.  7,  § 
4.  And  in  Massachusetts  lands  had  been  made  subject  to  attachment, 
as  well  as  execution,  by  successive  statutes  of  the  Colony  and  Province, 
reaching  back  almost  to  the  time  of  the  first  settlement.  Col.  Stats.  1644, 
1647  ;  2  Mass.  Col.  Rec.  80,  204 ;  Mass.  Col.  Laws  (ed.  1672),  7,  104; 
Prov.  Stat.  1696  (8  W.  III.)  ch.  10 ;  1  Mass.  Prov.  Laws  (State  ed.),  254 ; 
Anc  Chart.  49,  154,  155,  292  ;  5  Dane's  Abr.  23.  There  is  much  less 
reason  therefore  for  adopting  the  doctrine  in  this  Commonwealth  than  in 
England.  WomUe  v.  Battle,  3  Iredv  Eq.  182;  Wraggy.  Comptroller* 
Genercd,  2  Desaus.  509. 

In  Oilman  v.  Brown,  1  Mason,  191,  219,  Mr.  Justice  Stort  said  : 
"  Nothing  can  be  clearer  than  that  by  the  law  of  Massachusetts  no  lien  in 
any  case  whatever  exists  upon  land  for  the  purchase-money."  In 
the  argument  of  the  same  case  on  appeal,  this  was  admitted  on  both 
sides  ;  Brown  v.  Gilman,  4  Wheat.  255,  264,  273 ;  and  the  Supreme 
Court,  in  the  opinion  delivered  by  Chief  Justice  Marshall,  expressed  no 
doubt  upon  that  point.  Mr.  Dane  also  says  iL&t  no  such  lien  exists  in 
Massachusetts.     9  Dane's  Abr.  159. 

It  is  true  that  in  their  time  this  court  haJ.  a  very  limited  jurisdiction 
in  chancery.  But  ever  since  1836  it  ha;i  been  vested  with  full  equity 
jurisdiction  over  all  trusts,  express  or  implied.  Ryv.  Stats.,  ch.  81,  §  8,  and 
commissioners'  notes  ;  Wright  v.  Bane,  22  Pick.  55 ;  Gen.  Stats.,  ch.  1 13,  § 
2.  During  this  period  of  almost  forty  years,  only  two  attempts 
have  been  made  to  invoke  the  exercise  of  this  jurisdiction  in  cases  at  all 
analogous  to  the  present.  In  Wright  v.  Bane,  5  Mete.  485,  503,  the 
general  question  of  vendor's  lien  was  argued  ;  but  as  the  facts  of 
ihe  case  showed  an  express  trust,  it  was  not  decided.     But  the  opinion  of 
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the  court  in  Hunt  v.  Moore^  6  Cush.  1,  3,  strongly  tends  to  the  conclusion 
that  the  failure  of  a  purchaser  of  land  to  pay  the  consideration 
agreed  could  not  create  an  implied  or  resulting  trust.  The  suggestion, 
at  the  close  of  that  opinion,  that  a  court  of  full  equity  powers  inighl 
perhaps  afford  the  plaintiff  relief,  did  not  relate  to  the  trust  relied 
on,  but  to  an  allegation  of  fraud,  of  which,  as  a  distinct  head  of  equity 
jurisdiction,  this  court  had  no  cognizance  until  the  passage  of  the  Stat  of 
1855,  ch.  194. 

The  English  doctrine  of  vendor's  lien  has  been  adjudged  not  to  exist 
in  Maine.  Philbrook  v.  Delano,  29  Me.  410.  415.  And  it  does  not 
appear  to  have  been  ever  adopted  in  any  of  the  New  England  States^ 
except  Vermont,  in  which,  after  being  affirmed  by  the  court,  it  has  been 
abolished  by  the  legislature.  Arlin  v.  Brovm,  44  N.  H.  102 ;  Perry 
V.  Grant,  10  R.  I.  334  ;  Dean  v.  Dean,  6  Conn.  285  ;  Atwood  v.  Vincent, 
17  id .  575  ;  Maniy  v.  Slason,  21  Vt.  271 ;  Stat,  of  Vt.  of  1851,  ch.  47  ; 
<5en.  Stats,  of  Vt.  of  1862,  ch.  65,  §  33. 

In  Brown  v.  Oilman,  4  Wheat.  255, 290,  Chief  Justice  Marshall  treat- 
ed the  question  as  governed  by  the  consideration  whether  the  doctrine 
had  been  adopted  by  the  law  of  the  particular  State.  And  the  doctrine 
has  never  been  affirmed  by  the  Supreme  Court  of  the  United  Stales 
except  where  established  by  the  local  law,  as  for  instance,  in  Ohio,  Bayley 
V.  Greevleaf,  7  Wheat.  46  ;  Tieman  v.  Beam,  2  Ohio,  383  ;  in  Georgia 
M'Lean  v.  jiPLellan,  10  Pet.  625,  640 ;  Harden  v.  MZZ^r,  Dudley,  120 
and  in  the  District  of  Columbia,  Chilton  v.  Brand,  2  Black,  458  ;  the 
doctrine  having  been  previously  affirmed  in  the  States  of  Maryland  and 
Virginia,  out  of  which  the  district  had  been  formed ;  Moreton  v.  Harrison^ 
1  Bland,  491 ;  Bedford  v.  Gibson,  12  Leigh,  332  ;  although  it  has  since 
been  abolished  in  Virginia  by  statute.      Yancey  v.  Mauck,  15  Gratt.  300. 

The  decisions  in  the  courts  of  those  and  many  other  States  in  favor  of 
the  doctrine,  which  are  collected  in  the  notes  to  2  Sugden  on  Vendors 
(8th  Am.  ed.),  ch.  19.  suggest  no  reiisons  and  afford  no  grounds  why  we 
should  now  for  the  first  time  adopt  in  this  Commonwealth  a  doctrine 
which  has  never  been  supposed  by  the  profession  to  be  in  force  here ; 
which  would  introduce  a  new  exception  to  the  statute  of  frauds  ;  which, 
as  experience  elsewhere  has  shown,  tends  to  promote  uncertainty  and  lit- 
igation ;  and  which  appears  to  us  to  be  unfounded  in  principle,  unsuitable 
to  our  condition  and  usages,  and  unnecessary  to  secure  the  just  rights  of 
the  parties'.  If  no  third  person  has  acquired  any  rights  in  the  land  by 
b(ma  fide  attachment  or  conveyance,  the  original  vendor  may  secure 
payment  of  the  debt  due  him  for  the  purchase-money  by  the  usual  attach* 
ment  on  meme  process.     If  any  third  person  has  acquired  rights  in  the 
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property,  there  is  no  reason  why  equity,  any  more  than  the  common  law 
should  interpose  to  defeat  them. 

It  may  be  doubted  whether,  upon  the  case  stated  in  the  bill,  the  plain- 
tiE  would  be  held  entitled  to  the  lien  which  he  asserts,  in  those  courte 
which  recognize  the  existence  of  a  vendor's  lien  for  unpaid  purchase- 
n  oney.  1  Perry  on  Trusts,  §  235.  But  as  we  are  clearly  of  opinion 
that  no  such  lien  exists  in  this  Commonwealth  in  any  case  without 
agreement  in  writing,  we  do  not  propose  to  entangle  ourselves  in  the 
refmements  and  embarrassments  which  are  inseparable  from  its  judicial 
consideration  and  affirmance. 

The  plaintiff  further  contends  that  his  bill  may  be  maintained  for 
specific  performance  of  a  subsequent  agreement  to  reconvey  the  land. 
But  if  that  agreement  was  oral,  it  was  within  the  statute  of  frauds,  and 
could  not  be  enforced  either  at  law  or  in  equity.  Gflass  v.  ffidbert,  102 
Mass.  24  ;  S.  C,  3  Am.  Rep.  418.  The  allegation  relating  to  it — which 
is  merely  that  the  defendants  on  a  certain  day  and  repeatedly  since  noti- 
fied the  plaintiff  that  they  would,  if  he  requested  it,  reconvey  the  land  to 
him  —  clearly  implies  that  the  agreement  was  oral ;  and  this  fact,  thus 
appearing  upon  the  face  of  the  bill,  may  be  taken  advantage  of  by  de- 
murrer. Walker  v.  Locke,  5  Gush.  90  ;  Slack  v.  Mack,  109  Mass.  496  ; 
Famham  v.  C*>ements,  51  Me.  426  ;  Randall  v.  Howard,  2  Black,  585. 

The  bill  cannot  be  maintained  on  the  ground  of  fraud  ;  because  it  al- 
leges none  in  the  original  conveyance.  The  mere  non-performance  of 
the  subsequent  and  distinct  agreement,  which  is  within  the  statute  of 
frauds,  does  not  constitute  a  fraud.  Campbell  v.  Dearborn,  109  Mass. 
130,  140 ;  Brighiman  v.  Hicks,  108  id.  246.  And  for  the  fraud  al« 
leged  in  the  attachment  by  and  conveyance  to  the  defendant  Stebbins, 
as  well  as  for  the  non-performance  of  the  agreement  to  deliver  the  vessel, 
the  plaintiff  has  an  adequate  and  complete  remedy  at  law.  Jones  v 
NewhaU,  115  Mass.  244 ;  Suter  v.  Matthews,  id.  253. 

The  bill  cannot  be  maintained  for  discovery  ;  because  it  is  not  shown 
that  the  discovery  for  which  it  prays  is  any  thing  but  incidental  to  the 
relief  sought  or  could  not  be  had  by  interrogatories  in  an  action  at  law 
Pool  V.  Lhyd,  5  Mete.  525  ;   Ward  v.  Peck,  114  Mass.  121. 

Demurrer  sustained  and  biU  dismissed^ 
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(llSICaM.  275.) 
Carrier  —  noiliaXAe  a$innke«p«r, 

TI16  owner  of  a  steamflhlp  cairying  pafleengerB  for  hire  is  not  an  innkeeper,  altboii^^  Ilia 
paraenger  pays  a  round  som  for  tnmsportation,  board  and  lodging. 

Hie  owner  of  a  steamship  is  not  liable  as  a  common  carrier,  for  a  watch  worn  by  a 
passenger  on  his  person  by  day  and  kept  by  him  within  reach  at  ni^ht,  whether  re- 
tained npon  his  person,  or  placed  under  his  pillow,  or  in  a  pocket  of  his  clothing 
hanging  near  him. 

In  an  action  against  a  common  carrier  of  passengers  for  the  loss  of  a  watch  stolen  from 
the  state-room  of  a  passenger  in  the  night  time,  the  case  was  submitted  on  agreed 
focts  to  the  judgment  of  the  Superior  Court,  which  ruled  that  the  plaintiff  could  not 
itMt^Titi^in  his  action,  and  gaye  judgnnent  for  the  defendant.  Held^  that  the  question, 
whether  upon  the  facts  the  inference  could  be  properly  drawn  that  the  defendant  was 
guilty  of  n^ligence,  was  not  open  to  the  plaintiff  upon  a  bill  of  exceptions .  (See  note, 

CONTRACT,  for  the  value  of  a  watch,  against  the  owners  of  a  steam- 
ship as  common  carriers,  with  counts  in  tort  for  negligence,  and 
also  counts  charging  them  as  innkeepers.  The  case  was  submitted  to 
the  Superior  Court  on  an  agreed  statement  of  facts  in  substance  as 
follows : 

The  defendants  are  the  owners  of  the  Cunard  line  of  steamers,  so 
called,  which  run  between  Boston  and  Liverpool,  and  New  Tork  and 
Liverpool,  and  are  common  carriers  of  passengers  and  freight  between 
those  places.  On  November  28,  1871,  the  plaintiff  left  Liverpool  on 
board  the  steamship  Calabria,  one  of  the  Cunard  line,  for  New  Tork,  as  a 
first-dass  passenger.  The  plaintiff  paid  for  Ms  ticket,  by  which  he 
became  entitled  to  the  usual  accommodation  on  board  the  ship  for  sleep- 
ing and  lodging,  and  to  be  supplied  with  proper  food.  He  took  with  him 
and  wore  on  his  person  in  the  daytime  the  watch  referred  to  in  the 
declaration.  He  occupied  a  state-room  with  two  berths,  one  of  which 
was  occupied  by  another  passenger,  placed  there  by  the  defendants,  and  it 
is  admitted  that  the  watch  was  not  taken  by  him.  The  state-room  had  a 
lock,  but  no  key  or  other  fastening.  When  the  plaintiff  went  to  bed  on 
Sunday  evening,  December  3,  at  nine  o'clock,  he  put  his  watch  in  the 
pocket  made  for  it  in  his  waistcoat  which  he  hung  by  the  arm-holes  on  a 
hook  in  his  state  room,  intended  for  clothes  to  be  hung  on.  He  did  not 
fasten  his  state-room  door,  having  no  means  to  do  so.  The  lamp  in  the 
state-room  was  so  placed  that  the  steward  had  to  come  into  the  state* 
room  and  go  to  the  farther  end  thereof  to  light  it  and  to  put  the  light  out, 
and  was  in  the  habit  of  doing  so  at  the  timi  appointed,  by  the  rules  and 
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regulations  of  the  ship,  for  lighting  the  lamps  and  putting  out  the  lights. 
Passengers  are  not  allowed  to  light  or  put  out  the  lamps.  The  lamps 
are  put  out  at  ten  o'clock,  p.  m.  When  the  plaintiff  first  arose  to  dress 
himself  at  the  usual  hour  on  Monday  morning  his  watch  was  missing* 
He  notified  the  captain  immediately  of  his  loss,  and  the  purser  made  a 
thorough  search  of  the  state-room,  and  then  a  careful  examination  of  the 
plaintiff's  trunk  and  the  trunk  of  the  gentleman  who  occupied  the  other 
berth  in  the  state-room,  but  without  success. 

The  plaintiff  had  the  usual  accommodations  given  to  first-class  passengers 
on  board  the  defendants'  steamers,  and  it  is  the  usual  custom  of  the  de- 
fendants not  to  permit  the  locking  of  state-room  doors,  nor  to  permit 
passengers  to  control  the  lamps  in  their  state-rooms  or  the  windows 
thereof,  but  to  give  the  stewards  access  at  all  times  to  the  state-rooms  m 
order  that  passengers  may  not,  by  the  use  of  matches,  or  by  imprudently 
opening  their  windows,  incur  the  risk  to  themselves,  their  fellow-pas- 
sengers and  the  ship  and  cargo,  of  fire,  and  of  the  entrance  of  water 
through  the  windows,  and  also  that  they  may  be  accessible  in  case  of 
accident  or  danger,  or  of  their  own  helplessness  from  sickness  or  other 
causes. 

When  the  plaintiff  reached  Boston  he  called  on  the  defendants'  agent, 
Mr.  Alexander,  of  whom  he  purchased  his  ticket,  and  requested  of  him 
payment  for  the  loss  sustained  by  him,  and  at  the  same  time  complained 
that  the  state-rooms  were  not  allowed  to  be  locked,  to  which  Alexander 
replied,  giving  as  a  reason  for  the  rule,  that  the  state-rooms  must  be 
accessible  for  the  safety  of  the  ship,  cargo  and  passengers.  The  plaintiff 
had  crossed  the  ocean  three  times  before  in  boats  of  the  Cunard  line  and 
had  never  had  a  key  or  fastening  to  his  state-room,  and  understood  that 
it  was  against  the  rule  or  custom  of  these  ships.  The  watch  was  worth 
one  hundred  and  twenty-five  dollars.     The  pleadings  may  be  referred  to. 

If,  upon  the  foregoing  facts  the  plaintiff  was  entitled  to  recover,  judg- 
ment was  to  be  rendered  for  $125,  and  interest  from  date  of  the  writ, 
with  costs  ;  otherwise  judgment  for  the  defendants,  with  costs. 

Upon  the  facts  agreed,  Briguam,  C.  J.,  ruled  that  the  plaintiff  could 
not  maintain  this  action,  and  ordered  judgment  for  the  defendants ;  and 
the  plaintiff  alleged  exceptions. 

C,  A,  Welch f  for  plaintiff. 

Wi  O.  Hussell,  for  defendants. 
Vol.  XIX.— 58 
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Gbat,  C.  J.  The  liabilities  of  common  carriers  and  innkeepers, 
though  similar,  are  distinct.  No  one  is  subject  to  both  liabilities  at  the 
same  cime,  and  with  regard  to  the  same  property.  The  liability  of  an 
inuk»e()er  extends  only  to  goods  put  in  hb  charge  as  keeper  of  a  public 
house,  and  does  not  «ittach  to  a  carrier  who  has  no  house  and  is  engaged 
only  in  the  business  of  transportation.  The  defendants,  as  owners  of 
steamboats  carrying  passengers  and  goods  for  hire,  were  not  innkeepers. 
They  would  be  subject  to  the  liability  of  common  carriers  for  the  bag- 
gage of  passengers  in  their  custody,  and  might  perhaps  be  so  liable  for  a' 
watch  of  the  passenger  locked  up  in  his  trunk  with  other  baggage.  Bat 
a  watch,  worn  by  a  passenger  on  his  person  by  day,  and  kept  by  him 
within  reach  for  use  at  night,  whether  retained  upon  his  person,  or  placed 
under  his  pillow,  or  in  a  pocket  of  his  clothing  hanging  near  him,  is  not 
so  intrusted  to  their  custody  and  control  as  to  make  them  liable  for  it  as 
common  carriers.  Steamhoai  Orystal  Palace  v.  Vanderpool^  16  B.  Mon. 
302 ;  tower  v.  Utica  Eailroad,  7  Hill,  47 ;  Abbott  v.  Bradstreet,  55 
ISIe.  530 ;  PuUman  Palace  Gar  Co.  v.  Smithy  7  Chicago  Legal  New8| 
237. 

Whether  the  defendants*  regulations  as  to  keeping  the  doors  of  the 
state-rooms  unlocked,  the  want  of  precautior  s  against  theft,  and  the  other 
facts  agreed,  were  sufficient  to  show  negligence  on  the  part  of  the  de- 
fendants, was  taking  the  most  favorable  view  for  the  plaintiff,  a  question 
of  fact,  upon  which  the  decision  of  the  court  below  was  conclusive. 
Fox  V.  Adams  Express  Co,,  116  Mass.  292. 

Exceptions  overrulecL 

Note.— The  kindred  question  as  to  tlie  liability  of  the  owners  of  "  palace,"  "  draw- 
ing room  "  and  sleeping  caw  has  been  several  times  before  the  courts.  In  Welch  v.  77i« 
Pullman  Palace  Car  Co.,  17  Abb.  (N.  S.)  ^52,  it  was  held  that  when  a  passenger  in  a 
sleeping  air  went  to  bed  and  placed  his  overcoat  in  a  vacant  berth  over  that  in  which  he 
slept  he  C9uld  not  reox)ver  for  its  loss  ;  so  in  Palmeter  v,  Wafftwry  11  Alb.  L.  J.  149,  it 
was  held  by  the  Marine  Court  of  New  York  that  a  sleeping  car  company  was  not  an  in- 
surer or  innkeeper,  but  was  bound  to  use  reasc^nable  care  to  protect  tlie  passenger'a 
property.  The  same  was  held  by  the  United  States  Circuit  Court  for  the  Circuit  in 
Plum  V.  PuUman  Sleeping  Car  Co.,  13  Alb.  L.  J.  221. 

In  Crozier  v.  Boston,  etc.,  R.  R.  Co.,  43  How.  Pr.  466,  it  was  held  that  a  steamboat 
com])any  is  liiible  as  a  common  carrier,  to  a  passenger,  for  the  loss  of  his  pocket-book, 
money,  watch  and  chain,  retained  by  him  upon  his  person  and  Ptoleu  In  the  nighttime, 
from  a  state-room  occupied  by  him,  without  his  fault  It  was  held  that  the  presnmptioo 
in  such  a  case  is  that  the  loss  occurred  through  the  default  of  the  carrier;  and  also  that 
a  rule  or  notice  posted  up  requiring  a  passenger  to  deliver  his  baggage  to  an  officer  of 
the  boat  would  not  1^  construed  as  applying  to  the  occnpants  of  state-rooms  nor  to  ba^ 
fAge  of  Uie  kind  mentioned.->Bicp. 
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.  Somerby  v.  Buntin. 

(118Ma9s.  279.) 

Agrtement  <u  to  letters  patent  —  statute  of  frauds  —  specific  performance  —  rfcral 

agreements. 

Fiaintiff  and  defendant  entered  into  an  oral  agreement  whereby  a  certain  invention  of 
defendant's  and  all  letters  patent  granted  therefor  should  be  their  joint  property.  The 
phiintifT  was  to  contribute  the  money  to  procure  letters  patent,  and  both  were  to  u.-o 
their  Xyeat  efforts  to  make  the  invention  remunerative.  In  a  suit  for  specific  i)erform- 
Mnce.  ^/fi,  (l)that  the  agreement  was  one  of  partnership  and  not  void  under  the  stat^ 
(ith  of  frauds  relating  to  the  sale  of  goods,  etc.  ;  (2)  tlrnt  it  was  not  void  as  an  agretj- 
fiiciit  not  to  be  performed  within  one  year  ;  v3)  that  a  court  of  equity  had  jurisdictiuu 
t4>  I'tiforce  the  contract,  although  oral,  it  not  being  within  the  statute  of  frauds  and  no 
adc'iuate  remedy  being  attainable  in  an  action  at  law  ;  (4)  that  such  an  agreement, 
though  made  before  the  issue  of  a  patent,  is  valid  and  enforceable  in  eqnity  by  com- 
pelling an  assignment,  an  accounting  and  such  other  relief  as  the  circumstances  of  the 
case  may  require. 

BILL  iu  equity  filed  January  9,  1872,  by  John  P.  Somerby  and 
Jeremiah  Prescott,  alleging  substantially  the  following  facts  : 
The  defendant,  in  the  year  1865  and  1866,  invented  a  new  and  useful 
improvement  in  seats  for  railroad  passenger  cars,  and,  being  desirous  to 
obtain  letters  patent  therefor,  or  otherwise  to  so  use  or  dispose  of  his  in- 
vention as  to  realize  money  therefrom,  applied  to  the  plaintiffs  for  assist- 
ance in  both  of  these  respects,  and  offered  the  plaintiffs  each  one-third 
part  of  the  property  in  the  invention,  and  of  all  moneys  and  emoluments 
which  should  result  therefrom,  as  compensation  for  affording  him  the 
solicited  assistance.  The  plaintiffs  accepted  the  said  offer  of  the  defend- 
ant ;  and  an  oral  agreement  was  made  between  the  parties  that  the  in- 
vention, by  which  all  letters  patent  which  should  be  granted  therefor, 
should  be  the  joint  property  of  the  plaintiffs  and  the  defendant,  each  to 
be  the  owner  of  one-third  part  thereof,  and  that  each  and  all  of  the  par- 
ties should  use  his  best  efforts  to  make  said  invention  available  and  re- 
munerative for  the  common  benefit  of  all  the  parties.  In  pursuance  of 
this  agreement,  application  was  made  in  the  name  of  Buntin  for  letters 
patent  of  the  United  States,  and  the  expenses  of  making  and  prosecuting 
the  application  were  paid  by  Somerby,  and  sales  of  the  right  to  use  the 
invention  were  made  principally  through  the  agency  of  Prescott,  from 
which  sales  divers  sums  of  money  were  received,  which  were  divided  bi*- 
twecu  Buntin  and  the  plaintiffs  in  the  proportion  of  one-third  part  to 
each,  in  pursuance  of  the  agreement.  The  invention  was  rapidly  ad« 
fancing  in  public  favor,  chiefly  through  the  labor,  expenditures  and  ex 
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e^ions  of  the  plaintiffs,  and  the  sales  of  rights  to  use  the  same  were  in- 
creasing in  a  similar  ratio,  so  that  the  proceeds  qf  the  sales  had  become 
large  and  were  steadily  augmenting,  and  would  have  yielded  to  the 
plaintiffs  a  large  income  for  their  time,  labor  and  expenditures  in  the 
premises,  but  that  the  defendant  early  in  the  year  1867,  while  the  afore- 
said application  to  the  United  States  for  letters  patent  was  pendmg,  and 
without  the  knowledge  or  consent  of  the  plaintiffs,  or  either  of  them« 
made  application  to  the  United  States  for  letters  patent  in  his  name,  and 
in  another  form,  for  the  said  invention,  on  which  application  letters  pa- 
tent were  granted  to  him,  on  or  about  April  2,  1867,  for  a  "  design  for 
end  frame  of  a  car  seat,"  which  was  the  invention  of  the  defendant  that 
had  become  the  property  of  the  defendant  and  the  plaintiffs.  Upon  the 
receipt  of  the  said  letters  patent  by  the  defendant,  he  refused  to  assign 
any  part  thereof  to  the  plaintiffs,  and  denied  that  they  had  any  right 
therein  or  in  the  invention,  or  in  the  proceeds  thereof,  and  proceeded  to 
make  large  sales  of  rights  to  use  the  invention  under  the  letters  patent, 
and  has  received  therefrom  divers  large  sums  of  money  for  which  he  re- 
fuses to  render  any  account  to  the  plaintiffs,  or  to  make  any  division 
thereof  with  them,  and  pretends  that  all  said  sums  of  money  belong  to 
him,  and  that  the  plaintiffs,  or  either  of  them,  have  no  property  or  right 
therein. 

The  prayer  of  the  bill  was  that  the  defendant  might  be  restrained  from 
making  any  sale  or  assignment  of  the  said  letters  patent,  or  of  the  inven* 
tion,  to  any  person  or  persons  other  than  the  plaintiffs  without  their 
consent ;  that  he  be  compelled  to  assign  and  transfer  to  each  of  the 
plaintiffs  one-third  part  of  said  letters  patent  and  invention  ;  for  an  ac- 
count of  all  sums  of  money  and  of  all  other  considerations  received  by 
him  for  sales  under  said  letters  patent  or  for  licenses  to  use  the  inven- 
tion ;  and  the  payment  to  each  of  the  plaintiffs  of  such  sums  of  money 
and  other  considerations  as  should  be  found  to  be  due  to  them  respect- 
ively ;  and  for  general  relief. 

The  defendant  demurred  to  the  bill  upon  the  grounds  which  appear  in 
the  opinion.  The  case  was  heard  by  Gray,  C.  J.,  upon  the  bill  and  de- 
murrer, and  reserved,  at  the  request  of  the  parties,  for  the  oonsideration 
and  determination  of  the  full  court. 

71  Z.  Livermore,  for  defendant. 

J,  P,  Hedly,  for  plaintiff. 

6ba.t,  C.  J.     The  causes  assigned  in  the  demurrer  are,  Ist,  that  the 
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contract  sought  to  be  enforced  is  not  in  writing ;  2d,  that  it  is  against 
the  course  and  practice,  and  not  within  the  jurisdiction  of  this  court,  to 
entertain  suits  for  the  Specific  performance  of  oral  contracts ;  3d,  that 
the  plaintiffs  have  not  stated  such  a  case  as  entitles  them  to  any  discov- 
ery or  relief  in  equity. 

1.  In  support  of  the  first  cause  assigned,  the  defendant  relies  on  the 
section  of  the  statute  of  frauds  relating  to  the  sale  of  goods,  wares  or 
merchandise ;  Gen.  Stats.,  ch.  105,  §  5 ;  and  also  on  the  clause  of  the  same 
statute  relating  to  agreements  not  to  be  performed  within  one  year  from 
the  making  thereof.     §  1,  cl.  5. 

It  was  held  by  the  Court  of  Chancery  in  England,  before  the  Ameri- 
can Revolution,  that  shares  in  a  corporation  were  goods,  wares  and  mer- 
chandise within  the  statute  of  frauds.  Mussel  v.  Cooke,  Pre.  Ch.  533 ; 
OruHy,  Dodson,  Sel.  Cas.  in  Ch.  41.  And  it  has  been  held  by  this 
court  that  such  shares,  and  even  promissory  notes,  fall  within  the  stat- 
ute. TYsdale  v.  Harris,  20  Pick.  9 ;  Baldwin  v.  Williams,  3  Mete.  365. 
But  the  modern  decisions  in  England  are  the  other  way,  and  the  decis- 
ions in  other  States  are  at  variance.  Browne  on  Stat,  of  Frauds,  §§  296, 
298  ;  1  Chit,  on  Cont.  (11th  Am.  ed.)  541,  note.  The  words  of  the  statute 
have  never  yet  been  extended  by  any  court  beyond  securities  which  aro 
subjects  of  common  sale  and  barter,  and  which  have  a  visible  and  pal* 
pable  form.  To  include  in  them  an  incorporeal  right  of  franchise,  grant- 
ed  by  the  government,  securing  to  the  inventor  and  his  assigns  the  ex- 
clusive right  to  make,  use  and  vend  the  article  patented  ;  or  a  share  in 
that  right,  which  has  no  separate  or  distinct  existence  at  law  until  created 
by  the  instrument  of  assignment,  would  be  unreasonably  to  extend  the 
meaning  and  effect  of  words  which  have  already  been  carried  quite  far 
enough.  See  Chanter  v.  IHckins&n,  6  Scott  N.  R.  182;  S.  C,  5  Man. 
&  Gr.  253. 

But  it  is  not  necessary  in  this  case  to  go  so  far  as  to  say  that  a  sale  of 
letters  patent  for  an  invention  is  not  within  the  statute  of  frauds.  Before 
letters  patent  are  obtained,  the  invention  exists  only  in  right,  and  neither 
tliat  right,  nor  any  evidence  of  it,  has  any  outward  form  which  is  ca- 
pable of  being  transferred  or  delivered  in  specie,  or  which,  upon  any 
construction,  however  liberal,  can  be  considered  as  goods,  wares  or  mer- 
chandise. So  far  as  regarded  the  letters  patent  when  obtained,  the  con- 
tract between  the  parties  in  this  case  was  not  a  contract  of  sale,  but  a 
contract  of  partnership,  which  would  be  equally  valid  whether  written 
or  oral.  Story  on  Part.,  §  86  ;  1  Lindley  on  Part.  (3d  ed  )  89.  According 
to  the  contract  alleged,  the  defendant  was  to  contnbute  to  the  proposed 
partnership  bis  inchoate  right  in  the  invention  ;  the  plaintiffs  were  to 
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contribute  the  money  necessary  to  make  that  invention  available  in  the 
form  of  a  patent ;  and  both  were  to  contribute  their  services  to  make  it 
remunerative.  The  patent,  when  obtained,  was  therefore  not  the  result 
of  the  efforts,  the  service  or  the  money  of  one  partner,  but  of  the  joint 
fiO!itribution  of  all,  and  was  in  equity  partnership  property,  in  whosesoever 

lame  letters  patent  were  taken  out.  3  Kent's  Com.  (12th  ed.)  24-26  ; 
Green  v.  Beedey,  2  Scott,  164  ;  S.  C,  2  Bing.  N.  C.  108  ;  ^rm  v.  WiU 
fipq,  8  S.  &  R.  103 ;  Musisr  v.  Tmmpboury  5  Wend.  274  ;  Duryea  v. 

Whitcomb,  31  Vt.  395  ;  Dyer  v.  Clark,  5  Mete.  562 :  FaU  River  Whaling 
Co.  V.  Borden^  10  Cush.  458  ;  Btiljinch  v.   Wtnchenbacky  3  Allen,  161. 

We  Jire  therefore  of  opinion  that  the  contract  set  up  in  the  bill  was 
not  an  agreement  for  the  sale  of  goods,  wares  or  merchandise,  within  the 
statute  of  frauds. 

The  agreement  to  obtain  letters  patent  might  be  performed  withiu  a 
year,  and  it  does  not  appear  by  this  bill  that  all  the  efforts  required  of 
either  party,  to  make  the  invention  available  and  remunerative  for  the 
common  benefit,  might  not  also  be  exerted  within  that  time.  As  it  does 
not  appear  that  the  contract  could  not  be  performed  within  a  year,  it 
does  not  fall  within  the  statute  of  frauds.  Blake  v.  Cole,  22  Pick.  97  ; 
Doyle  V.  Dixon,  97  Mass.  208  ;  Browne  on  Stat,  of  Frauds,  §§  272-282.  It 
niJiy  be  doubted  whether  the  case  of  Packet  Co.  v.  Sickles,  5  Wall.  580, 
cited  by  the  defendant,  in  which  an  oral  contract  to  pay,  for  a  right  to 
use  an  invention  on  a  certain  steamboat,  so  much  a  year  during  the  term 
jf  a  patent  having  twelve  years  yet  to  run,  "  if  the  said  boat  should  last 
so  long,"  was  held  to  be  within  the  statute,  can  be  reconciled  with  the 
genei-al  current  of  authority  in  this  Commonwealth  and  elsewhere  ;  but 
it  is  quite  unlike  this  case,  in  which  it  does  not  appear  that  the  parties 
contemplated  that  the  time  for  the  performance  of  their  contract  should 
exceed  a  year. 

2.  It  is  now  well  settled  that  the  jurisdiction  of  courts  of  equity  to 
decree  specific  performance  is  not  confined  to  contracts  for  the  sale  of 
land,  but  may  be  exercised,  upon  sufficient  cause  shown,  over  agreements 
for  the  transfer  of  interests  in  personal  property  or  patent  rights.  1 
Story's  Eq.  Jur.,  ch.  18  ;  Clark  v,  Flint,  22  Pick.  231,  239  ;  Leach  v.  Fobes, 
1 1  Gray,  506,  510  ;  Todd  v.  Toft,  7  Allen,  371 ;  Binney  v.  Annan,  107 
Mass.  94  ;  Corbin  v.  Tracy^  34  Conn.  325.  Even  oral  contracts  will  l)e 
8[>ecifically  enforced,  when  the  case  is  not  within  the  statute  of  frauds, 
•uid  no  complete  and  adequate  remedy  can  be  had  by  an  action  at  law 

hit  V.  NettervilL  2  P.  Wms.  304  ;   Clifford  v.  Thirrell,  1  Yo.  &,  Col.  Ch 

.38  ;  Duncuft  v.  Albrecht,  12  Sim.  189  ;  Union  Ins,  Co.  v.  Comm^cia* 
his.  Co,,  2  Curtis,  524;  S.  C,  19  How.  318 ;  Gla&s  v.  HuXbm,  102  Mass 
24,  33. 
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Under  the  Revised  Statutes,  indeed,  the  equity  jurisdiction  of  thia 
court  to  decree  specific  performance  was  confined  to  written  contracts* 
Rev.  Stats.,  ch.  74,  §  8  ;  ch.  81,  §  8.  But  by  the  Sut,  of  1857,  ch.  214,  the 
legislature  conferred  upon  this  court  **  full  equity  jurisdiction,  according 
to  the  usage  and  practice  of  courts  of  chancery,  in  all  cases  where  there 
is  not  a  full,  adequate  and  complete  remedy  at  law."  The  reenactment 
of  this  statute  in  the  Gen.  Stats.,  ch.  113,  §  2,  is  not  to  be  limited  in  effect 
by  reason  of  its  being  accompanied  by  a  reenactment  of  the  more 
restricted  provisions  of  the  Revised  Stjttutes  and  of  the  successive 
statutes  by  which  our  equity  jurisdiction  had  been  from  time  to  time 
extended. 

The  oral  agreement  of  the  parties,  alleged  in  the  bill,  that  the  inven- 
tion and  all  letters  patent  which  should  be  granted  therefor  should  be 
their  joint  property,  in  proportions  specified,  stands  upon  the  same 
ground  as  if  it  had  been  in  writing.  Such  an  agreement,  though  made 
before  the  issue  of  a  patent,  is  valid,  and  capable  of  being  enforced  in 
equity  by  compelling  an  assignment,  an  account  and  such  other  relief  as 
the  circumstances  of  the  case  may  require.  Herbert  v.  Adams,  4  Mason, 
15  ;  Nesmith  v.  Calvert,  1  Woodb.  &  Min.  34  ;  Clum  v.  Brewer,  2  Curtis, 
506  ;  Binney  v.  Annan,  107  Mass.  94.  Although  a  court  of  equity  will 
not  ordinarily  decree  specific  performance  of  an  agreement  to  form  a 
partnership  which  may  be  immediately  dissolved  by  either  party,  it  will 
secure  to  a  partner  the  interests  in  property  to  which  by  the  partnership 
agreement  he  is  entitled.  Buxton  v.  Lister,  3  Atk.  383  ;  Story  on  Part.,  $ 
189  ;  1  Story's  Eq.  Jur.,§  666. 

The  bill  sufficiently  alleges  that  the  plaintiffs  performed  the  agreement 
on  their  part,  and  that  the  profits  received  before  the  issue  of  the  patent 
were  duly  divided  between  the  parties.  It  is  not  alleged,  and  is  not  to 
be  presumed,  that  the  plaintiffs  have  received  any  profits,  for  which  they 
are  bound  to  account,  since  the  defendant  procured  the  patent  to  be  issued 
in  his  own  name  alone. 

For  these  reasons,  none  of  the  causes  of  demurrer  assigned  afford  any 
ground  for  refusing  to  entertain  jurisdiction  of  the  bill.  The  objection  oj 
laches  was  not  taken  in  the  demurrer  filed,  nor  assigned  ore  tenus  at  the 
hearing  before  a  single  justice.     It  is  therefore  not  open  to  the  defendant 

Demurrer  overruled^ 
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Buss  Y.  Alpaugh. 

ni8  Maas.  369.) 
Deed-^-  when  heir  not  bound  by  covenants  of  ancestor '^ettappeL 

A  tanant  by  the  curtesy  conveyed  the  land  in  fee  with  lull  covenants  of  wananty  and 
alterwazd  died  leaving  assets  equal  to  the  land.  Hddf  (1)  that  his  children  were  not 
estopped  by  the  deed  to  assert  their  title  to  the  land  by  inheritance  from  the  mother  ; 
and  (2)  that  they  were  not  liable  Co  a  personal  action  upon  the  covenants  of  the  deed 
unless  administration  has  been  taken  out  and  a  breach  occurs  after  the  estate  has  been 
settled. 

WRIT  of  entry  by  George  W.  Buss,  Caroline  £.  Newcomb  and 
Susannah  S.  Young,  the  heirs  at  law  of  Caroline  Newcomlh 
deceased,  intestate,  to  recover  a  lot  of  land  in  Quincy.  Plea,  nid  dis" 
seisin.  The  case  was  submitted  to  the  judgment  of  the  Superior  Court, 
and  of  this  court  on  appeal,  upon  the  following  facts : 

In  1845,  Jonathan  Baxter,  being  seised  and  possessed  of  the  demanded 
premises,  together  with  other  lands  in  Quincy,  died  intestate,  leaving  as 
his  heirs  at  law  five  children,  among  them  a  daughter  Caroline  (under 
whom  the  demandants  claimed),  then  married  to  James  Newcomb.  A 
division  of  his  estate  was  effected  by  agreement  among  his  heirs,  and  the 
demanded  premises  were  included  in  the  portion  allotted  to  and  accepted 
as  her  share  by  the  daughter  Caroline  ;  and  the  other  four  heirs  executed 
a  quit-claim  deed  to  James  Newcomb,  her  husband,  of  all  their  right, 
title,  interest  and  estate  in  the  demanded  premises,  describing  them, 
dated  April  23,  1846,  and  duly  acknowledged  and  recorded,  for  a  nom- 
inal consideration  of  $690.60 ;  but  in  fact  James  Newcomb  paid  no 
consideration  whatever  for  that  release,  and  the  real  consideration  for 
the  same  was  the  execution  by  said  Caroline  of  several  releases,  to  the 
other  four  heirs,  of  all  her  right,  title,  interest  and  estate  in  the  other 
lands  of  which  her  father  had  died  seised  and  possessed  as  aforesaid, 
which,  by  the  said  agreement  among  his  heirs,  had  been  severally  allotted 
to  and  accepted  by  them  for  their  shares  of  his  estate. 

On  August' 10,  1857,  James  Newcomb  conveyed  the  demanded  prem- 
ises by  deed  of  warranty  to  George  Newcomb,  who  conveyed  the  same 
by  quit-claim  deed  of  the  same  date  to  Caroline,  wife  of  James  Newcomb. 

On  January  8,  1858,  Caroline  Newcomb  died,  never  having  made  any 
conveyance  of  the  demanded  premises,  or  of  any  interest  therein,  and 
leaving  her  husband  surviving  her,  and  the  demandants,  her  children  and 
only  heirs  at  law.     The  demandants,  Caroline  E.  Newcomb  and  Susan 
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nah  S.  Young,  are  children  of  Caroline  Newcomb  by  her  said  husband^ 
James  Newcomb,  and  the  demandant  Russ  is  a  child  of  Caroline  New* 
comb  by  a  former  husband. 

On  January  20,  1858,  James  Newcomb,  being  in  possession  of  the 
demanded  premises  as  tenant  by  the  curtesy,  executed  a  mortgage,  which 
was  duly  acknowledged  and  recorded  (under  a  foreclosure  of  which  and 
various  mesne  conveyances,  none  of  which  are  in  controversy,  the  tenant 
claims  title),  of  the  lands  in  question  with  full  covenants  of  warranty. 

On  February  15,  1870,  James  Newcomb,  having  in  the  meantime 
married  again,  died,  leaving  a  widow  surviving  him,  and  as  his  heirs  at 
law  the  said  Caroline  £.  Newcomb  and  Susannah  S.  Young,  daughters 
by  said  Caroline  Newcomb,  and  two  other  children  by  other  wives,  and 
leaving  assets  of  equal  value  at  that  time  with  the  demanded  premises, 
which  descended  to  his  said  heirs,  subject  to  the  widow's  dower. 

The  case  was  argued  in  January,  1875,  and  reargued  in  March,  1875. 

Z.  iS'.  Dahneyy  for  demandants. 

J,  Q.  Adams  ^  JK  Adams,  for  tenant. 

Gray,  C.  J.*  2.  By  our  law,  it  is  well  settled  that  a  deed  with  full 
covenants  of  warranty  estops  the  grantor  to  set  up  any  title  subsequently 
acquired  by  him  against  the  grantee,  and  that  the  subsequently  acquired 
title  inures  by  virtue  of  the  estoppel  to  the  grantee,  at  least  at  the  elec- 
tion of  the  latter.  Somes  y.  Skinner,  3  Pick.  52;  Blanchard  y,  JSllis^  1 
Gray,  195  ;  Carver  v.  Jackson,  4  Pet.  1,  85-87  ;  Irvine  v.  Irvine,  9  Wall. 
<)17.  The  deed  works  by  way  of  estoppel  as  well  as  by  way  of  contract, 
and  therefore  has  effect  as  an  estoppel,  without  regard  to  the  grantor's 
liability  to  a  personal  action  on  the  covenants,  and  even  if  he  has  obtained 
a  discharge  in  bankruptcy  before  acquiring  the  subsequent  title.  ,  Gibbs 
V.  Tliayer,  6  Cush.  80  ;  Bush  v.  Cooper,  18  How.  82.     Any  one  claimiilg 

title  by  inheritance  from  the  grantor  after  he  has  acquired  the  subsequent 

■ 

*  The  learned  Chief  Jiustice  ftrst  considered  at  length  the  English  doctrine  of  lineal 
and  collateral  warranty  and  concluded  "The  result  on  this  branch  of  the  case  is,  that 
if  the  English  doctrine  of  rebutter  by  collateral  warranty  is  any  part  of  the  law  of  this 
C' luimonwealth  (which  we  have  no  occasion  now  to  decide),  it  is  only  as  restricted  by 
tic  Stat  of  Anne  (4  &  5  Anne,  c.  16,  §  21) ;  and  that  the  deed  of  James  Newcomb,  he 
h.iving  at  the  time  of  its  execution  only  an  estate  by  the  curtesy,  and  no  estate  of  ji- 
ho.i  itance  in  possession,  did  not  oi)erate  by  way  of  collateral  warranty  to  bar  his  heirs, 
6\  ea  to  the  extent  of  the  assets  which  they  took  by  descent  from  him."  As  that  portion 
i>f  the  opinion  is  rather  of  historical  than  of  practical  value  we  omit  ft 
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title  is  of  course  equally  bound  by  the  estoppel.  Garver  y.  Jdckson^  uhi 
supra;  French  v.  Spencer^  21  How.  228;  White  v.  Patten,  24  Pick. 
824;  Perry  y.  Kline,  12  Cush.  118 ;  Wark  v.  WiUard,  13  N  H.  389.  And 
a  release  with  coyeaants  of  warranty  by  an  heir  apparent,  c  f  his  estate  in 
expectancy,  will  bar  his  claim  by  descent  on  the  death  of  his  ancestor. 
Trull  y.  JEastman,  3  Mete.  121  ;   Curtis  v.  Curtis,  40  Me.  24. 

But  we  are  not  aware  of  any  case  in  which  it  has  been  adjudged  that 
an  heir,  claiming  an  independent  title  in  himself,  is  estopped  to  assert  it  by 
the  mere  force  of  the  coyenants  of  his  ancestor.  And  whateyer  may  be 
the  true  foundation  or  reason  of  the  rule,  it  cannot  be  allowed  such  an 
effect. 

If  it  rests  upon  the  common-law  doctrine  of  estoppel,  "  an  estoppel  on 
the  part  of  the  mother  shall  not  bind  the  heir  when  he  claimeth  from  the 
father ;  "  Co.  Lit.  365,  b  ;  and  of  course,  e  converse,  the  estoppel  of  the 
father  cannot  bind  the  heir  claiming  an  independent  title  from  the  mother 

If,  as  is  implied  in  Somes  v.  Skinner,  3  Pick.  59,  and  White  y.  Patten, 
24  id.  327,  it  rests  on  the  rule  of  law,  declared  in  Weale  y.  Lower, 
PoUexf.  54,  66,  that  if  a  conyeyauce  is  made  by  fine,  of  an  estate  which 
is  contingent  when  the  fine  is  leyied  and  afterward  becomes  absolute, 
'*  the  estate  which  cometh  to  the  heir  upon  the  happening  of  the  con- 
tingency feeds  this  estoppel,  and  then  the  estate  by  estoppe  becometh  ao 
estate  in  interest,  and  shall  be  of  the  same  effect  as  if  the  continget.cy 
had  happened  before  the  fine  leyied,' '  that  rule  does  not  extend  to 
an  heir  claiming  under  an  independent  title.  *'  If  the  father  is  tenant 
for  life,  remainder  to  the  son  in  fee,  and  he  leyies  a  fine,  that  shall  not 
bind  the  son  as  priyy  for  his  reyersion ;  or  if  the  father  leyies  a  fine 
of  the  lands  of  the  mother,  the  son  is  not  bound ;  "  and  so  he  is  not  bound 
as  heir,  if  he  claims  the  land  by  descent  from  another  ancestor,  although 
he  must  name  the  person  by  whom  the  fine  was  leyied,  by  way  of  pedi- 
gree and  not  of  title.  Edwards  y.  Rogers,  W.  Jones,  456,  460 ;  S.  C, 
March,  94  ;  2  Prest.  Abstr.  Tit.  215,  216. 

So  far  as  it  is  governed  by  the  law  of  common  recoyeries,  as  is  implied 
in  Somes  y.  Skinner,  3  Pick.  58,  59,  the  effect  of  a  common  recoycry 
d(  pended  upon  the  fact  that  the  party,  who  by  reason  thereof  lost  his 
estate,  was  recompensed  by  a  recovery  in  yalue  under  the  youcher  to 
warranty.  Rawle  on  Coy.  (4th  ed.)  9,  414.  And  the  recoyery  bound  no 
one,  e»^en  by  way  of  estoppel,  who  was  not  a  party  to  it,  but  claimed  under 
an  ind*^pendent  title,  as  appears  by  the  yery  case  cited  in  3  Pick.  58  5C, 
fit)m  Rollers  Abridgment,  and  by  Say  4*  SeaTs  case,  10  Mod.  40,  45. 

So  far  as  it  rests,  as  stated  by  Mr.  Justice  Wilde  in  Oomstock  v.  Smithy 
13  Pick.  116,  119,  and  by  Mr.  Justice  Nblson  in  deliyerinj;  the  opiniou 
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of  the  Sapreme  Court  of  the  United  States  in  Van  Rensselaer  v.  Kear* 
net/y  11  How.  297,  322-326,  upon  the  ground  that  a  person  shall  not  be 
permitted  to  allege  a  fact  to  be  different  from  what  he  has  expressly 
asserted  it  to  be  in  his  own  deed,  there  is  no  reason  for  extending  it  to 
any  one  claiming  under  a  title  independent  of  the  grantor  and  existing  ir 
another  person  before  the  title  accrued  from  the  grantor. 

To  allow  the  doctrine  of  estoppel  such  operation  would  be  to  deprive 
a  rightful  owi>er  of  his  estate,  without  any  act  or  covenant  of  his  own, 
merely  by  reason  of  his  happening  to  become  heir  to  one  who,  having  no 
title,  had  undertaken  to  assert  one;  and,  as  this  doctrine  depends  upon 
the  terms  of  the  deed  and  the  relation  of  the  heir  to  the  grantor  and  to 
the  estate  granted,  wholly  independently  of  the  question  whether  he  has 
or  has  not  inherited  other  assets  from  him,  would  bind  him  even  if  he 
took  no  such  assets,  and  thus  introduce  into  our  jurisprudence  the  most 
odious  and  unjust  rules  of  the  English  law  of  collateral  warranty. 

The  general  statement  of  Chief  Justice  Shaw,  in  delivering  the  opinion 
in  Cole  v.  Raymond^  9  Gray,  217,  218,  that  when  one  granting  lands  in 
fee,  with  covenants  of  warranty  binding  himself  and  his  heirs,  has  no 
title  to  the  estate,  "  yet  if  he  or  they  afterward  acquire  a  good  title,  it 
forthwith  inures  to  the  benefit  of  the  grantee,  to  the  same  extent  as  if 
the  grantor  and  warrantor  had  had  the  same  good  title  at  the  date  of  the 
grant  and  warianty,  to  operate  by  way  of  estoppel,  if  the  action  be 
brought  in  such  form  that  it  may  be  pleaded  by  way  of  estoppel ;  other- 
wise by  way  of  rebuttal  to  the  claim  of  any  one  bound  by  such  warranty." 
must  be  construed  to  intend,  so  far  as  the  effect  upon  the  heirs  is  con> 
cerned,  the  case  in  which  they  subsequently  acquire  a  good  title  in  the 
right  of  the  grantor,  for  two  reasons  :  1st,  as  the  heir  in  that  case  took  no 
assets  by  descent  from  his  father,  the  grantor,  and  claimed  an  independ- 
ent title  from  his  mother,  to  hold  him  bound  by  the  warranty  would 
directly  contravene  the  St.  of  Gloucester ;  2d,  if  the  heir  had  been  held 
bound  by  the  mere  force  of  the  grant  and  covenant  of  his  ancestor  it 
would  have  disposed  of  the  case ;  whereas  the  court  expressly  waived  the 
decision  of  that  question,  and  held  the  son  and  his  grantee  to  be  estop[)ed 
by  the  deed,  solely  upon  the  ground  that  as  executor  and  residuary 
devisee  of  his  father  he  had  given  bond  to  pay  all  his  father's  debts  and 
legacies,  and  thereby  expressly  taken  upon  himself  the  obligation  of  his 
father's  warranty. 

It  follows  that  the  demandants,  not  claiming  title  under  their  father, 
Dor  having  assumed  by  their  own  act  the  obligation  of  his  covenants,  are 
not  estopped  by  his  deed  to  assert  in  thi«  action  their  title  by  inb  ^ritance 
from  their  mother. 
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3.  By  the  law  of  England,  the  grantor  was  liable  to  an  action  on  hia 
express  covenants,  at  least  when  his  liability  on  the  warranty  was  not  an 
adequate  remedy.  30  &  31  Edw.  I,  255,  257 ;  Rawle  on  Gov.,  206-210, 
and  notes.  And  the  heir  was  liable  to  a  personal  action  on  the  covenauf^ 
of  his  ancestor  so  far?  though  so  far  only,  as  assets  descended  from  tlie 
one  to  the  other.^  Buckley  v.  Nightingale^  1  Stra.  665  ;  Brook  v.  BuUceley^ 
2  Ves.  Sen.  498,^499  ;  2  Bl.  Com.  243. 

By  the  law  of  this  Commonwealth,  the  lands,  as  well  as  the  personal 
property,  of  a  deceased  person  are  liable  for  his  debts,  and  the  remedy  of 
the  creditors  must  ordinarily  be  sought  by  action  against  his  executor  or 
administrator,  and  sale  of  the  real  estate,  if  necessary,  under  license  of 
court ;  and  the  heirs  are  not  liable  to  a  personal  action  upon  his  cov- 
enants, even  if  they  have  received  assets,  unless  administration  has  been 
taken  out  and  a  breach  occurs  after  the  estate  has  been  settled.  Royce  v. 
Barren,  12  Mass.  395  ;  HaU  v.  Bumstead,  20  Pick  2. 

In  Bates  v.  Norcross,  17  Pick.  14,  the  tenant  claimed  title  to  the 
demanded  premises  under  a  deed  with  general  covenants  of  warranty 
from  a  father,  whose  only  daughter  and  heir  at  law  had  received  by 
descent  from  him  assets  in  real  estate  to  a  greater  value  than  the  land 
demanded,  and  after  his  death,  intermarried  with  the  demandant,  who 
now  claimed  the  land  under  a  paramount  title.  The  only  questions 
reserved  were :  1st,  whether  the  demandant,  being  in  the  right  of  his 
wife  privy  in  estate  with  the  grantor,  was  estopped  to  set  up  a  title  par- 
amount against  the  tenant,  in  opposition  to  the  grant  and  covenant ;  and 
2d,  whether,  as  the  tenant,  if  the  demandant  were  to  recover  in  this 
action,  would  have  his  remedy  by  action  of  covenant  on  the  warranty 
against  the  demandant  and  his  wife,  such  warranty  operated  by  way  of 
rebutter  to  defeat  and  bar  this  action.  The  court,  observing  that  the 
doctrine  of  collateral  warranty  was  not  applicable,  held  that  the  case  was 
one  of  lineal  warranty,  so  far  as  the  daughter  of  the  grantor  was  con- 
cerned, and  that,  her  husband  being  jointly  liable  with  her  to  action,  judg- 
ment and  execution  on  the  covenant,  the  doctrine  of  rebutter  applied,  to 
avoid  circuity  of  action.  It  must  be  assumed  that  the  estate  of  the 
grantor,  who,  it  appears  by  the  report,  had  died  ten  years  before  the 
trial,  had  been  settled  in  due  course  of  administration ;  for  it  is  not  to  be 
supposed  that  the  court  intended  to  overrule  the  case  of  Boyce  v.  BurreU^ 
12  Mass.  395,  or  to  take  a  different  view  of  the  law  from  that  which  the 
same  judges,  who  decided  Bates  v.  Norcross,  afl^med  within  a  year  after 
ward  in  HaU  v.  Bumstead,  20  Pick.  2. 

In  the  case  at  bar,  as  it  does  not  appear  that  administration  has  been 
taken  out  on  the  estate  of  James  Newcomb,  his  heirs  are  not  and  have 
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never  been  liable  to  a  personal  action  on  bis  covenants,  and  therefore 
those  covenants  cannot  be  set  ap  against  them  by  way  of  rebutter  and  to 
avoid  circuity  of  action. 

Judgment  for  the  demandant*. 


Commonwealth  v.  Bulman. 

(118  Mass.  466.) 
Indictmetit  ^  tfariance  —  **  disorder/ if  house.** 

Under  an  indiGtment  at  common  law  for  keeping  a  **  disorderly  house  "  it  Is  no  vaxianGS 

that  defendant  kept  only  a  single  room. 

INDICTMENT  for  keeping  a  ^*  certain  common,  ill-governed  and  dis- 
orderly house.''  At  the  trial  it  appeared  that  defendant  was  the 
owuer  of  the  house  referred  to,  but  that  he  occupied  only  the  lower 
story  thereof  during  the  time  alleged,  and  that  the  upper  stories  were 
leased  to  and  occupied  by  other  parties. 

The  defendant  requested  the  judge  to  instruct  the  jury  that  the  indict- 
ment was  not  supported  by  proof  that  the  defendant  kept  and  occupied 
only  a  part  of  the  house,  the  rest  being  held  and  occupied,  as  above 
stated,  by  another  person  :  but  the  presiding  judge  refused.  The  defend- 
ant was  found  guilty,  and  alleged  exceptions. 

D.  Aiken,  for  defendant 

C7.  H.  Train,  Attorney-General,  for  Commonwealth. 

Gray,  C.  J.  Under  an  indictment  at  •common  law,  such  as  this  is,  foi 
Keeping  a  disoi^ierly  house,  it  is  no  variance  that  the  defendant  kept 
only  a  single  room.  Regina  v-  Peirsan,  1  Salk.  382  ;  S.  C,  2  Ld.  Raym. 
1197.  The  common  law  knows  no  such  offense  as  keeping  a  "  disorderly 
tenement."  Commonwealth  v.  Wise,  110  Mass.  181.  The  decision  in 
Commmnoealth  v,  McCaughey^  9  Gray,  296,  was  under  a  statute  which 
prohibited  the  keeping  of  "  all  buildings,  places  or  tenements,"  used  for 
certain  unlawful  purposes,  and  was  thereby  held  to  have  made  a  distinc- 
tion between  "buildings"  and  "  tenements."  Gen.  Stats.,  ch.  87,  §  6; 
Commonwealth  v.  Godley,  11  Gray,  454;  Commonwealth  v.  Shaituck,  14 
il.23. 

Exceptions  overruled. 
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(118Ma88.  5Q2.J 
Time  —  compulation  of. 

In  c?inpatiiig  time  from  the  date,  or  the  day  of  the  date,  or  from  a  certain  act  or  e?eikly 
the  day  of  the  date,  act,  or  event  is  to  be  excluded,  anless  a  different  intention  is  man* 
ifested  by  the  instrument  or  statute  under  which  the  question  arises. 

•Under  a  statute  requiring  the  copy  of  the  writ  and  of  the  return  of  the  attachment  to 
be  deposited  in  the  town  clerk's  office '^  at  any  time  within  three  days  thereafter/' 
the  day  of  the  attachment  is  to  be  excluded.* 

CONTRACT.  Writ  dated  September  13,  1871.  The  officer's  return 
was  as  follows : 

"  Hampden,  ss.  October  3,  1871.  By  virtue  of  this  writ  I  this  day 
Attached  five  lots  of  tobacco  as  the  property  of  the  within  named  defend- 
ant, said  tobacco  situate  one  lot  in  barn  of  estate  of  Walter  Cooley,  one 
lot  in  barn  of  Aaron  Day,  one  lot  in  bam  of  Edwin  Parsons,  one  l»)t  in 
barn  of  Henry  Sibley,  and  the  other  lot  in  bam  of  Mrs.  Day  and  Wil- 
liam White,  and  afterward  on  the  same  day  I  summoned  the  within 
named  trastee  to  appear  and  answer  at  court  as  within  directed,  by  leav- 
ing at  his  last  and  usual  place  of  abode  a  true  and  attested  copy  of  this 
writ.  And  the  said  tobacco  could  not  be  moved  without  damage  thereto, 
and  in  consideration  of  its  great  bulk,  I  on  the  sixth  day  of  October  de- 
posited in  the  office  of  the  clerk  of  the  said  town  of  West  Springfield  an 
attested  copy  of  this  writ,  with  so  much  of  my  return  thereon  as  relates 
to  said  attachment  of  said  tobacco,  and  afterward  on  the  same  day  sum- 
moned the  within  named  defendant  to  appear  and  answer  at  court  as 
within  directed,  by  leaving  at  his  last  and  usual  place  of  abode  a  true 
and  attested  copy  of  this  writ." 

The  case  was  submitted  to  the  Superior  Court,  and,  after  a  special 
judgment  for  the  plaintiff  for  the  property  attached,  to  this  court,  on 
appeal,  upon  the  following  statement  of  facts  : 

The  property  mentioned  in  the  officer's  return  was  duly  attached  and 
the  attachment  perfected,  provided  the  facts  set  forth  m  the  return  con- 
stitute a  valid  attachment.  More  than  four  months  after  the  making  of 
the  attachment,  the  defendant  filed  his  petition  in  bankruptcy,  upon  which 
he  was  duly  adjudged  bankrupt,  and  he  has  since  received  his  discharge. 

If  the  officer's  return  set  forth  a  valid  attachment  of  th.e  property 
therein  described,  judgment  was  to  be  rendered  for  the  plaintiff ;  others 
wise,  such  judgment  as  the  court  might  order. 

♦  See  Warren  v.  Slade,  9  Am.  Rep.  70  ;  Wcsthrook  }(fg.  Co.  v.  Orant^  11  id.  181. 
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M.  P.  Knowhon,  for  defendant.  The  copy  of  the  writ  was  not  sea- 
•onablj  deposited  in  the  clerk's  office,  under  the  Gen.  Stats.,  ch.  123,  §  57. 
By  section  54  of  the  same  chapter  the  officer  had,  before  the  Stat,  of 
I860,  ch.  70,  more  than  three  full  days  to  deposit  his  copy  where  real 
estate  was  attached  '^  within  three  days  after  the  day  on  which  the  attach- 
ment is  made."  Hannum  v.  Tourtellott,  10  Allen,  494.  He  would  nat- 
urally need  more  time  to  travel  a  long  distance  to  the  county  seat  than 
to  go  to  the  office  of  the  derk  in  the  town  where  the  attachment  is  made. 

An  attachment  is  instantaneous,  and  the  remainder  of  the  day  after  it 
is  made  counts  as  one ;  that  is  a  day  in  which  the  officer  may,  if  he 
chooses,  deposit  his  copy.  When  time  is  to  be  computed  from  the  day 
upon  which  an  event  occurs,  the  day  is  excluded ;  when  from  an  act 
done,  it  is  included.  Perry  v.  Provident  Insurance  Co,,  99  Mass.  162; 
Atkins  V.  Sleeper,  7  Allen,  487 ;  Seekank  v.  Rehohoth,  8  Gush.  371  ;  jPV*/- 
fer  V.  RusseU,  6  Gray,  128  ;  Castle  v.  Bwrditt,  3  T.  R.  623  ;  GUmington 
V.  Rawlins,  3  East,  407. 

All  the  cases  in  which  the  day  is  excluded  are  founded  upon  some 
statute  or  contract  in  which  there  is  language  "  from  the  time  "  or  the 
like,  equivalent  to  "  from  the  day  "  or  "  from  the  date,"  and  the  general 
rule  stated  above  is  reaffirmed  in  the  late  cases.  '^  This  rule  is  applied 
to  statutes  directing  the  service  of  process  in  this  Commonwealth."  BiU- 
lery,  Fessenden,  12  Gush.  78 ;    Wheeler  v.  Bent,  4  Pick.  167. 

Grat,  G.  J.  The  rule  of  construction,  stated  in  some  of  the  old 
authorities,  that  when  time  is  to  be  computed  from  an  act  done,  the  day 
of  the  act  is  to  be  included,  has  been  rejected  in  the  later  English  cases, 
of  which  it  is  sufficient  to  refer  to  Lester  v.  Garland,  15  Ves.  248,  and 
Webb  V.  Fairmaner,  3  M.  &  W.  473,  where  the  earlier  cases  are  criti- 
cally reviewed  by  Sir  William  Grant  and  by  Baron  Parke.  And  the 
English  decisions,  cited  by  the  learned  counsel  for  the  defendant,  cannot 
govern  the  case  before  us. 

One  of  them  is  Castle  v.  Burditt  (1790),  3  T.  R.  623,  in  which  the 
decision  was  that  under  a  statute  providing  that  certain  actions  should 
not  be  brought  until  one  month  after  written  notice  thereof  to  the  de- 
fendant, the  day  of  the  delivery  of  the  notice  must  be  included.  Although 
the  court  said  that  the  case  came  within  the  rule  above  mentioned,  it  i^ 
erident  that  it  was  not  intended  to  affirm  that  rule  to  be  universal ;  for 
In  Ex  parte  FaUon  (1793),  5  T.  R.  283,  the  same  judges  held  that  under 
Stat.  17  Geo.  Ill,  ch.  26,  requiring  a  deed  to  be  enrolled  within  twenty  days 


472  MASSACHUSETTS, 

Bemis  v.  Leonard. 

■  ■ 

from  its  execation,  the  day  of  the  execution  was  to  be  excluded.  The 
reason  assigned  by  Lord  Kenton  in  Ex  parte  FaUan  was  one  which  has 
been  often  repeated  since  :  "  Suppose  the  direction  of  the  act  had  been 
to  enroll  the  memorial  within  one  day  after  the  granting  of  the  annuity. 
>70uld  it  be  pretended  that  that  meant  the  same  as  if  it  were  said  that  it 
tfhould  be  done  on  the  same  day  on  which  the  act  was  done  ?  If  not, 
neither  can  it  be  construed  inclusively,  when  a  greater  number  of  days 
18  allowed."  And  Mr.  Justice  Buller  considered  the  case  to  be  governed 
by  the  authority  of  the  decision  in  2  Inst.  674 ;  S.  C,  Dyer,  218,  h;  Mo. 
40;  that  under  the  Stat,  of  27  Hen.  YIII,  ch.  16,  requiring  deeds  to  be 
enrolled  '^  within  six  months  next  after  the  date  of  the  same,"  it  was 
just  as  if  the  statute  had  said  *'  after  the  day  of  the  date,"  and  the  day 
was  excluded.  It  should  be  added  that  the  case  of  Castle  v.  Burdkt  has 
been  directly  overruled  in  England.  Young  v.  Higgouy  6  M.  &  W.  49, 
and  cases  cited. 

In  1796,  the  House  of  Lords,  upon  an  appeal  from  Scotland,  held  that 
under  a  statute  providing  that  deeds  made  in  the  laftt  illness  of  the 
grantor  should  be  void,  unless  he  lived  ''  for  the  space  of  three  score 
days  after  making  and  granting  thereof,"  the  day  of  the  execution  of  the 
deed  must  be  excluded,  and  that  a  deed  made  on  February  22,  by  a  man 
who  died  at  a  later  hour  on  April  22, 1791,  was  invalid ;  and  Lord  Thur- 
LOW  (Lord  Loughborough  concurring)  said:  ^^  The  terminus  a  quo  men- 
tioned in  the  act  is  descriptive  of  a  period  of  time,  and  synonymous  with 
the  date  or  day  of  the  deed,  which  is  indivisible,  and  sixty  days  after  is 
descriptive  of  another  and  subsequent  period,  which  begins  when  the 
first  period  is  completed.  The  day  of  making  the  deed  must  therefore 
be  excluded ;  so  the  maker  lived  only  fifty-nine  days  of  the  period  re- 
quired. Had  he  seen  the  morning  of  the  sixtieth  or  subsequent  day,  it 
would  have  been  sufficient ;  the  rule  of  law  above  mentioned  (^Dies  incep- 
tus  pro  completo  habetur)  then  applying,  and  making  it  unnecessary  and 
improper  to  reckon  by  hours,  or  to  inquire  if  the  last  day  was  completed." 
Mercer  v.  Ogilvy,  3  Paton,  434,  442. 

The  only  other  English  case  cited  for  the  defendant  is  Glassington  v. 
RawlinSy  3  East,  407,  deciding  that  under  Stat.  21  Jac.  I,  ch.  19,  which 
provided  that  any  trader,  who  should  "  after  his  arrest  lie  in  prison  two 
months,"  should  be  adjudged  a  bankrupt,  the  day  of  arrest  must  be  in- 
cluded in  computing  the  two  months.  But  in  that  case,  as  observed  by 
Baron  Parke  in  Wehh  v.  Fairmaner,  3  M.  &  W.  473,  476,  the  party 
clearly  lay  in  prison  on  that  day.  Each  day  being  in  contemplation  of 
law  indivisible,  the  decision  computing  the  day  of  his  commitment  as 
one  of  the  days  of  his  imprisonment  corresponded  to  the  familiar  rule  by 
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whicb  the  day  of  a  person's  birth  is  included,  and  he  is  held  by  law  to 
become  of  age  on  the  day  before  the  twenty-first  anniversary  thereof. 
Mete,  on  Cont  38  ;  BardweU  v.  Purrington^  107  Mass.  419. 

The  statement  of  Mr.  Justice  Sto[;t  in  Arnold  v.  United  States,  9 
Cranch,  104.  120,  that  ^'it  is  a  general  rule,  that  where  the  computation  h 
to  be  made  from  an  act  done,  the  day  on  which  the  act  is  done  is  to  be 
included/'  had  no  application  to  the  case  before  the  court,  in  which  the 
point  decided  was  that  a  statute  which  was  to  take  effect  "  from  and  after 
the  passing  thereof  "  took  effect  immediately,  without  waiting  for  the 
expiration  of  the  day  on  which  it  was  passed ;  and  to  apply  the  rule 
quoted  would  include  the  whole  of  that  day,  and  so  give  the  statute  a 
retroactive  effect  which  could  not  be  allowed.  The  Brig  Ann,  1  Galli- 
son,  62,  66;  Kennedy  y.  Palmer,  6  Gray,  316;  1  Kent's  Com.  (12th  ed.) 
454,  455. 

In  the  recent  case  of  Sheets  v.  Selden,  2  Wall.  177,  189,  on  the  other 
hand,  where  a  lease  provided  that  the  rent  should  be  paid  semi-annually 
on  certain  days,  and  that,  if  any  installment  should  remain  unpaid  for  one 
month  from  the  time  it  should  become  due,  the  lessor  might  enter  and 
take  possession,  it  was  held  that  the  day  on  which  the  rent  fell  due  must 
be  excluded  ;  and  it  was  said  that  the  general  current  on  modern  authori- 
ties, on  the  interpretation  both  of  contracts  and  of  statutes,  when  time  is 
to  be  computed  from  a  particular  day  or  a  particular  event,  is  to  exclude 
the  day  designated ;  citing  Cornell  v.  Moulton,  3  Denio,  12,  and  Bigelow 
v.  WiUson,  1  Pick.  485. 

In  this  Commonwealth,  the  general  rule,  as  applied  in  a  variety  of 
circumstances,  and  now  well  established,  is,  that  in  computing  time  from 
the  date,  or  from  the  day  of  the  date,  or  from  a  certain  act  or  event,  the 
day  of  the  date  is  to  be  excluded,  unless  a  different  intention  is  manifested 
by  the  instrument  or  statute  under  which  the  question  arises.  But  as 
conflicting  opinions  have  been  expressed  in  some  of  the  cases,  it  is  proper 
to  consider  them  in  detail. 

The  leading  case  is  Bigelow  v.  WiUson,  1  Pick.  485,  in  which  it  was 
held  that  under  the  Stat,  of  1815,  ch.  137,  authorizing  the  owner  of  an 
equity  of  redemption,  sold  on  execution  and  conveyed  by  the  officer,  to 
redeem  it  "  within  one  year  next  after  the  time  of  executing"  the  deed, 
the  day  on  which  the  deed  was  executed  was  excluded  ;  and  Mr.  Justice 
Wilde,  who  delivered  the  judgment  of  the  court,  assigned,  as  reasons 
for  the  decision,  that  a  day  in  a  legal  sense  is  an  indivisible  point  of  time, 
there  being  no  fractions  of  a  day  ;  that  "  the  time  of  executing  "  the 
deed  was  the  day  of  delivery,  and  equivalent  to  **  the  date  "or  "  the  day 
of  the  date  ; "  that  before  the  case  of  Pugh  v.  Leeds,  Cowp.  714,  all  the 
Vol.  XIX.— 60 
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cases  agreed  that  '^  from  the  day  of  the  date  "  were  words  of  exdusioii, 
and  sach  was  still  their  usual  signification,  unless,  as  was  there  held  in 
the  case  of  a  lease,  the  clear  intention  of  the  parties  was  to  include  that 
di*' ;  tliat  no  moment  of  time  can  he  said  to  be  after  a  given  day  until 
that  day  has  expired  ;  that  if  a  day  is  considered  as  an  indivisible  point 
of  time,  there  can  be  no  distinction  between  a  computation  from  an  act 
done,  and  a  computation  from  the  day  on  which  the  act  was  done  ;  and 
that  the  rule  including  the  day,  in  the  first  alternative,  was  founded  upon 
an  exploded  distinction,  originally  introduced  for  the  purpose  of  saving 
leases  from  the  objection  that  they  commenced  in  future^  and  of  doubtful 
authority. 

So  in  Seekonk  v.  Rehohoth^  8  Cush.  371,  373,  Chief  Justice  Shaw 
said  :  "  We  consider  it  now  well  settled  as  a  general  rule,  that  when  au 
act  is  to  be  done  within  a  given  number  of  days  from  the  date,  or  day  of 
the  date,  or  act  done,  the  day  of  the  date  is  excluded ;  otherwise  an  act 
to  be  done  in  one  day  must  be  done  on  the  same  day ;  and  as  there  is  no 
fraction  of  a  day,  such  stipulation  must  create  an  obligation  to  do  it  in- 
stanler  ;^^  and  it  was  accordingly  held  that  under  the  Rev.  Stats.,  ch.  46,  § 
1 5,  by  which  a  town  liable  for  the  support  of  a  pauper  was  required,  in 
order  to  exempt  itself  from  liability  beyond  a  certain  rate,  to  remove 
him  ''  within  thirty  days  from  the  time  of  receiving  legal  notice  that  such 
support  has  been  furnished,"  the  day  on  which  the  notice  was  received 
should  not  be  included  in  the  thirty  days. 

Again,  in  Fuller  v.  Russell,  6  Gray,  128,  it  was  held  that  possession 
taken  by  a  mortgagee  for  breach  of  condition,  which,  "  being  continued 
peaceably  for  three  years,"  was  declared  by  the  Rev.  Stats.,  ch.  107,  §  1,  to 
foreclose  the  right  of  redemption,  must  continue  for  three  years,  beginning 
with  the  day  following  that  on  which  possession  was  taken.  And  in  a 
very  recent  case  it  was  decided  that,  under  the  Gen.  Stats.,  ch.  124,  §  14, 
which  prohibit  the  giving  of  a  second  notice  of  a  desire  to  take  the  poor 
debtor's  oath,  "  until  the  expiration  of  seven  days  from  the  service  of  the 
former  notice  must  be  excluded,  and  that  when  that  day  was  the  24th  of  the 
month,  a  new  notice  on  the  31st  was  bad.  MiUett  v.  Lemon,  113  Mass. 
355. 

The  general  rule,  thus  deliberately  affirmed  and  repeatedly  acted  on, 
cannot  be  deemed  to  be  shaken  by  the  mention,  in  Butler  v.  Feisenden,  12 
Cush.  78,  79,  of  the  opposite  rule  as  stated  in,  and  evidently  borrowed 
from,  Casth  v.  Burditt  and  Glassington  v.  Rawlins,  ttbi  supra.  The  point 
adjudged  in  Butler  v.  Fessenden  was  that,  by  the  settled  practice  in 
computing  the  time  of  service  before  the  return  day  of  process,  the  day 
of  service  is  included.     The  same  practice  prevails  in  other  States  and 
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in  England.  Hoffman  v.  DueU  5  Johns.  232 ;  ColumUa  Turnpike 
V.  Haywoodj  10  Wend.  422 ;  Day  v.  HaU,  7  Halst.  203 ;  Thomas  v. 
Afflick,  16  Penn.  St.  14;  Barto  v.  Abbe,  16  Ohio,  408;  The  King  v. 
Justices  of  Cumberland,  4  Nev.  &  Man.  378  ;  S.  C,  2  A.  &  E.  463.  If 
the  day  of  service,  as  well  as  the  return  day,  were  excluded,  the  defendant 
would  be  allowed  parts  of  both  those  days  beyond  the  time  required  by 
law.  By  a  like  practice  in  this  Commonwealth,  the  first  publication  of 
an  order  of  notice  required  to  be  published  for  a  certain  number  of  worhs 
may  be  made  at  any  time  in  the  week.  Frothingham  v.  March^  1  Ma  >. 
247  ;  Dexter  v.  Shepard,  117  id.  480. 

The  ruling  in  Wheeler  v.  Bent,  4  Pick.  167,  that  under  the  Stat,  of  181 7, 
ch.  190,  §  7,  requiring  appeals  from  the  judge  of  probate  to  be  proceeded 
with  at  the  term  of  this  court  ^'  holden  next  after  the  expiration  of 
thirty-four  days  after  such  appeal  shall  be  made,"  the  day  on  which  the 
appeal  was  made  should  be  reckoned  as  one  of  the  thirty-four,  appears 
by  the  report  to  have  been  made  summarily  and  without  argument ;  and 
it  might  be  difficult  to  reconcile  it  with  the  words  of  the  statute  or  the 
decisions  of  other  courts.  JSx  parte  Dean,  2  Cowen,  605  ;  Commercial 
Bank  v.  Ives,  2  Hill  (N.  Y.),  355  ;  Vandenburgh  v.  Van  Bensselaer,  6 
Paige,  147  ;  Sims  v.  Hampton,  1  S.  &  R.  411  ;  Weeks  v.  Hull,  19  Conn. 
376 ;  Evring  v.  Bailey,  4  Scam.  420  ;  Williams  v.  Burgess^  12  A.  &  p]. 
635 ;  S.  C,  4  P.  &  D.  443.  But  the  mode,  prescribed  by  that  statute,  of 
computing  the  time  of  performance  of  the  several  acts  connected  with  the 
appeal,  was,  as  justly  observed  by  the  commissioners  on  the  Revised 
Statutes,  "  complicated  and  somewhat  confused,"  and  has  been  altered. 
Rev.  Stats.,  ch.  83,  §§  34-37,  and  commissioners'  notes.  Gen.  Stats.,  ch. 
117,  §§  9,  10.  We  cannot  therefore  safely  take  that  ruling  as  a  guide, 
and  need  not  consider  its  correctness. 

It  was  indeed  decided  in  Presbrey  v.  Williams  15  Mass.  193,  and 
assumed,  though  not  necessary  to  the  decision,  in  Little  v.  Blunt,  9  Pick. 
488,  491,  that  in  computing  the  period  of  limitation  of  actions,  the  day 
on  which  the  cause  of  action  accrued  should  be  included,  because  the 
action  might  have  been  brought  on  that  day.  But  the  decision  was 
rested  on  the  authority  of  Norris  v.  Gawtry^  Hob.  139  ;  S.  C,  Mo.  878  ;  I 
Brownl.  156  ;  and  can  hardly  stand  with  the  later  adjudications.  PatUv, 
StojiC,  112  Mass.  27  ;  Cornells,  Moulton,  3  Denio,  12  ;  Owen  v.  Slatter,  26 
Ala.  547  ;  Warren  v.  Slade,  23  Mich.  1  ;  S.  C,  9  Am.  Rep.  70 ;  Pellew  v. 
Wonford,  9  B.  &  C.  134 ;  S.  C,  4  Man.  &  Ry.  130 ;  Hardy  v.  Byle,  9  B. 
&  C.  603  ;  S.  C,  4  Man.  &  Ry.  295  ;  Angell  on  Lim.,  ch.  6. 

The  dictum  in  Atkins  v.  Sleeper,  7  Allen,  487,  488,  repeated  in  Perr^ 
T,  Provident  Lm,  Co,^  99  Mass.  162, 163,  that  '^  where  time  is  computed  from 
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an  act  done,  the  general  rule  is  to  include  the  day/'  was  aside  from  the 
decision  of  the  court  in  each  case ;  for,  in  the  first,  the  computation  was 
to  be  made  from  a  certain  day,  and  was  held  to  exclude  that  da/  ;  and 
in  the  second,  whether  the  day  was  included  or  excluded  made  u^ 
difference  in  the  result ;  and  it  is  supported  by  none  of  the  authorities 
cited,  except  upon  grounds  which  are  expressly  repudiated  in  Bigehw  y 
WtUsoTif  ubi  supra. 

From  this  review  of  the  cases,  it  follows  that  the  provision  of  the  Gren. 
Stats.,  ch.  113,  §  57,  requiring  the  copy  of  the  writ  and  return  of  the 
attachment  of  bulky  personal  property  to  be  deposited  in  the  town  clerk's 
office  "  at  any  time  within  three  days  thereafter,"  is  not  distinguishable,  so 
far  as  regards  the  computation  of  time,  from  the  provision  of  section  54  of 
the  same  chapter  which  requires  like  copies,  in  case  of  an  attachment  of 
real  estate,  to  be  deposited  in  the  office  of  the  clerk  of  the  courts  ^^  within 
three  days  after  the  day  on  which  the  attachment  is  made ; "  and  that  in 
either  case  the  day  of  the  attachment  is  to  be  excluded  in  computing  the 
three  days  within  which  the  copies  may  be  deposited  in  the  clerk's  office. 
JBianTmm  v.  TourteQott,  10  Allen,  494.  And  by  the  terms  of  the  case 
stated,  there  must  be  Judgment  for  thephdtUiffi 
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(118  Mass.  554.) 
Mortgage '-' power  of  sale '"purchase  hy  mortgagee  '"bankruptcy  of  mortgagor, 

A  mortgagee  selling  under  a  power  of  sale  in  the  mortgage  may,  if  its  terms  aathoi.'M 
him  8(>  to  do,  be  the  purchaser  at  the  sale,  and  make  the  deed  in  his  own  name 
directly  to  himself. 

A  mortgagee  sold  the  mortgaged  premises  mider  a  power  of  sale  in  the  mortgage, 
which  emi^wered  him,  upon  breach  of  condition,  to  sell  the  premises  and  convey  the 
same,  in  his  own  name  or  as  the  attorney  of  the  mort{;agor,  by  proper  deeds  to  the 
purchaser  absohitely  and  in  fee  simple,  and  provided  that  the  mortgagee,  or  any  per- 
son in  his  behalf,  might  purchase  at  the  sale.  The  deed  was  made  by  the  mortgagee, 
both  in  his  own  naiue  and  as  attorney  of  the  mortgagor,  directly  to  himself.  Held^ 
that  the  power  was  proi>erly  executed,  that  the  deed  conveyed  a  valid  title  to 
the  mortgagee,  and  that  the  fact  of  the  mortgagor's  bankruptcy  prior  to  the  sale  did 
not  affect  the  authority  of  the  mortgagee  to  execute  the  deed  in  his  name  and 
as  his  attorney. 


B 


ILL  in  equity,  filed  October  28,  1874,  to  redeem  a  parcel  of  land  in 
Blackstone  from  a  mortgage. 


OCTOBER  TERM,  1875.  477 

Hall  V.  Bliss. 

At  the  bearing  before  Colt,  J.,  the  following  facts  were  admitted  : 
The  plaintiff  is  the  wife  of  Edward  S.  Hall,  of  the  city  of  New  York, 
who,  on  January  24,  1870,  being  the  owner  of  a  manufacturing  establish- 
ment in  Blacks  tone,  consisting  of  real  and  personal  estate,  mortgaged  the 
same  to  Alexander  T.  Stewart,  of  New  York,  to  secure  the  payment  of 
$80,000  on  demand  with  interest,  the  plaintiff  joining  in  the  mortgage, 
in  release  of  her  own  right  of  dower.  The  mortgage  contained  the  fol- 
lowing clauses  : 

*'  Provided,  nevertheless,  that  if  the  said  grantor,  or  his  heirs, 
executors,  administrators  or  assigns,  shall  pay  unto  the  said  grantee,  or 
his  executors,  administrators  or  assigns,  the  sum  of  eighty  thousand 
dollars  on  demand,  with  interest  semi-annually,  at  the  rate  of  seven  per 
cent  per  annum,  and  until  such  payment  shall  pay  all  taxes  and 
assessments  on  the  granted  premises,  shall  keep  all  buildings  thereon 
insured  against  fire  in  a  sum  not  less  than  eighty  thousand  dollars, 
for  the  benefit  of  the  said  grantee  and  his  executors,  administrators  and 
assigns,  at  such  insurance  ofiice  as  they  shall  approve,  and  shall  not 
commit,  or  suffer  any  strip  or  waste  of  the  granted  premises,  then  this 
deed,  as  also  a  note  of  even  date  herewith,  signed  by  the  said  Edward 
S.  Hall,  whereby  he  promises  to  pay  to  the  said  grantee  or  order 
the  said  sum  and  interest,  at  the  times  aforesaid,  shall  be  void.  But  upon 
any  default  in  the  performance  of  the  foregoing  condition,  the  said 
grantee  or  his  executors,  administrators  or  assigns,  may  sell  the  granted 
premises,  with  all  improvements  that  may  be  thereon,  and  all  the 
fixtures  and  machinery  therein  contained,  by  public  auction  in  said 
town  of  Blackstone,  first  publishing  a  notice  of  the  time  and  place 
of  sale,  once  each  week  for  three  successive  weeks,  in  one  or  more  news- 
papers published  in  said  county  of  Worcester,  and  in  their  own  name,  or 
as  the  attorney  of  the  said  grantor,  may  convey  the  same  by  proper  deed 
or  deeds  to  the  purchaser  or  purchasers,  absolutely  and  in  fee  simple ; 
and  such  sale  shall  forever  bar  the  grantor,  and  all  persons  claiming 
under  him,  from  all  right  and  interest  in  the  granted  premises,  whether 
at  law  or  in  equity ;  and  out  of  the  money  arising  from  such  sale, 
the  said  grantee  or  his  representative  shall  be  entitled  to  retain  all  sums 
then  secured  by  this  deed,  whether  then  or  thereafter  payable,  including 
all  costs,  charges  and  expenses  incurred  or  sustained  by  reason  oi 
any  failure  or  default  on  the  part  of  the  said  grantor  or  his  representa- 
tives to  perform  and  fulfill  the  condition  of  this  deed  or  any  covenant  or 
freemen t  herein  contained ;  rendering  the  surplus,  if  any,  together 
i^ith  an  account  of  all  such  costs,  charges  and  expenses  to  the  said 
grantoi  or  his  heirs  or  assigns.     And  it  is  agreed  that  in  case  any  sale 
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shall  be  made  as  aforesaid,  the  grantor,  or  his  heirs  or  assigus,  will, 
upon  request,  execute  and  deliver  such  further  deeds  or  instruments  aa 
may  be  necessary  or  proper  to  confirm  such  sale  and  to  vest  a 
perfect  title  to  the  premises  sold  in  the  purchaser  thereof ;  that  the  said 
grantee,  or  his  executors,  administrators  or  assigns,  or  any  person 
or  [persons  in  their  behalf,  may  purchase  at  said  sale,  and  that  no  other 
}>urchiiser  shall  be  answerable  for  the  application  of  the  purchase-money." 

On  October  31,  1871,  the  mortgage  debt  being  unpaid,  Stewart 
eiitt3red  upon  the  real  estate  to  foreclose  the  mortgage,  and  recorded 
a  certificate  of  his  entry.  On  December  1,  1871,  Hall  being  then 
the  owner  of  the  mortgaged  property,  subject  to  the  mortgage,  was 
adjudged  a  bankrupt,  upon  his  own  petition,  by  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  and  on  January 
19,  1872,  John  II.  Piatt  was  appointed  his  assignee  and  received 
an  a.ssigiiment  of  his  estate  in  due  form.  The  mortgage  debt  remaining 
unpaid,  Stewart  advertised  the  mortgaged  property  for  sale  by  public 
auction,  under  the  power  on  December  13,  1871,  and,  at  the  auction  sale 
held  on  that  day,  bid  off  the  whole  property,  in  his  own  name,  for  $50,- 
000,  and  executed,  under  seal,  in  his  own  name,  and  as  the  attorney 
of  Hull,  a  deed,  which,  after  reciting  the  making  of  the  mortgage  to  him, 
fJie  power  of  sale,  the  default,  the  publication  of  the  notice  and  sale,  pro- 
ceeded as  follows :  "  Now,  therefore,  know  all  men,  that  we  the 
»aid  Edward  S.  Hall,  by  Alexander  T.  Stewart,  his  attorney,  duly 
authorized  as  aforesaid,  and  Alexander  T.  Stewart,  by  virtue  and  in 
execution  of  the  power  contained  in  said  mortgage  deed  as  aforesaid, 
and  of  every  other  power  and  authority  me  hereto  enabling,  do,  iu 
consideration  of  fifty  thousand  dollars  to  me  paid  by  the  said  Alexander 
T.  Stewart,  of  said  New  York,  hereby  give,  grant,  bargain,  sell  and  convey 
unto  the  said  Alexander  T.  Stewart,  all  and  singular,  the  premises  con- 
veyed  by  the  aforesaid  mortgage  deed,"  "  to  have  and  to  hold  the  same 
to  the  said  Alexander  T.  Stewart  and  his  heirs  and  assigns,  to  their  use 
and  behoof  forever.  In  witness  whereof  we,  the  said  Edward  S.  IlalJ 
and  Alexander  T.  Stewart,  have  hereunto  set  our  hands  and  seals 
this  twenty-third  day  of  December,  1871.     Edwaud  S.  Hall,  [Seal.] 

**  by  Alexander  T.  Stewart,  Atty, 
"  Alexander  T.  Stewart,  [Seal.]  " 

This  instrument  was  acknowledged  the  same  day,  and,  with  Stewart*8 
affidavit  of  his  doings,  was  recorded  on  December  27,  1871. 

On  March  5,  1872,  Stewart  conveyed  all  said  mortgaged  property,  by 
(juit-claim  deed,  to  Piatt  as  assignee,  who,  on  the  samn  day,  conveyed  tho 
lame  to  the  defendants. 
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The  property  insured  was  partly  destroyed  by  fire,  February,  1873, 
nnd  the  defendants  received  a  considerable  amount  of  insurance  money 
therefor. 

The  case  was  reserved,  upon  the  foregoing  facts,  for  the  consideration 
and  determination  of  the  full  court.  If  the  court  should  be  of  the  opinion 
that  the  plaintiff's  right  to  redeem  was  barred,  then  the  plaintiff's  bill  was 
to  bo  dismissed ;  otherwise  the  case  to  be  sent  to  a  master  to  take  the 
accounts  necessary  for  the  furtht^r  determination  of  the  case. 

T,  L.  Nelson  S^  A,  G.  BuUock,  for  plaintiff.  As  the  plaintiff's  bill 
was  filled  within  three  years  after  the  entry  to  foreclose,  her  right  to 
redeem  the  mortgage  is  clear,  unless  it  is  barred  by  the  other  proceedings, 
Davis  V.  Wetkerell,  13  Allen,  60. 

The  power  of  sale  was  never  properly  executed.  Stewart  was  au- 
thorized, in  case  of  default  in  the  performance  of  the  condition  of  the 
mortgage,  to  sell  the  mortgaged  premises  at  public  auction,  and  to  convey 
the  same  to  the  purchaser  at  such  sale,  either  by  his  own  deed,  or  by  the 
deed  of  Hall,  executed  by  Stewart  as  his  attorney.  No  other  method  of 
executing  the  power  was  provided,  and  unless  the  power  has  been  so 
executed,  the  mortgage  has  never  been  foreclosed  and  the  plaintiff's  right 
or  redemption  is  still  outstanding.  The  instrument  relied  upon  as  effect 
«ng  a  sale  of  the  premises  to  Stewart  is  not  a  good  execution  of  the  power 
It  is  not  the  deed  or  conveyance  of  Hall  or  of  his  grantee,  or  of  Stewart 

It  was  impossible  for  Stewart  to  make  a  deed  to  himself,  either  in  hit 
OWE  name  or  as  the  attorney  of  Hall.  Dexter  v.  Shepard,  117  Mass. 
480 ;  Jackson  v.  Golden,  4  Cow.  266 ;  Vamum  v.  Meserve,  8  Allen, 
158 ;  Montagtte  v.  Dawes,  12  id.  397;  S.  C,  14  id.  369  ;  4  Cruise's  Dig. 
(Greenl.  ed.),  tit.  32,  ch.  1,  §  25,  note  ;  Gen.  Stats.,  ch.  89,  §  2. 

The  power  of  sale  is  to  be  strictly  construed,  and  no  title  passes  under 
it,  unless  all  the  conditions  thereof  are  strictly  complied  with.  Smith  v. 
Provin,  4  Allen,  516  ;  Montague  v.  Dawes,  14  id.  369  ;  Roche  v, 
Famsworth,  106  Mass.  509  ;  Powell  v.  MonsonS^  Brimjield  Manufactur- 
ing Co,,  3  Mason,  347  ;    2  Perry  on  Trusts  (2d  ed.),  §  602. 

The  transaction  cannot  be  supported  by  the  clause  in  the  mortgage 
which  authorized  the  mortgagee,  or  any  person  or  persons  in  his  behalf, 
to  purchase  at  the  sale.  If  it  was  intended  by  that  clause  to  constitute 
such  an  instrument  a  deed  or  conveyance,  the  clause  was  simply  void. 
But  it  may  well  be  construed  as  authorizing  the  mortgagee  to  bid  in  th« 
estate  at  the  sale,  and  to  take  a  conveyance  through  a  third  person. 
Dexter  y,  Shepard,  117  Mass.  480. 

As.  an  execution  of  the  power  of  attorney  from  HalJ  ♦his  execution  ii 
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inoperative,  because  Hall  had  been  adjudged  a  bankrupt,  and  the  power 
of  attorney  revoked.  Vamum  v.  Meserve,  8  Allen,  158 ;  Story  on  Agency 
(7th  ed.),  §  482. 

G.  F.  Hoar,  for  defendants. 

Gray,  C.  J.  Although  equity  will  not  allow  the  holder  of  a  mortgage 
containing  a  power  of  sale  to  become  a  purchaser  at  a  sale  under  the 
power,  unless  expressly  so  authorized  by  the  terms  of  the  mortgage 
(Dotpnes  v.  Grazehroohy  3  Meriv.  200 ;  Dyer  v.  ShurtUff',  112  Mass.  165), 
there  is  no  doubt  that,  under  a  mortgage  containing  such  provisions  as 
that  now  before  us,  a  purchase  made  by  the  mortgagee  and  for  his  sole 
benefit  is  valid  and  effectual  to  cut  off  all  right  of  redemption,  provided 
the  mortgagee  faithfully  discharges  in  all  respects  the  duties  imposed 
upon  him  as  donee  of  the  power ;  and  that  in  the  case  at  bar,  if  the  land 
had  been  conveyed  by  him  to  one  purchasing  in  his  behalf,  and  immedi- 
ately reconveyed  to  him  by  the  latter,  the  power  would  have  been  well 
executed.  Dexter  v.  Skepard^  117  Mass.  480 ;  Wthon  v.  IVoup,  7  Johns. 
Ch.  25,  and  2  Cow.  195. 

The  plaintiff  contends  that  the  deed  executed  in  this  case  was  void, 
because  it  was  made  by  the  mortgagee  directly  to  himself.  But  this 
position  is  founded  upon  a  misapprehension  of  the  legal  nature  and  effect 
of  a  mortgage  with  power  of  sale,  and  of  a  deed  made  in  execution  of  the 
power. 

Such  a  mortgage  vests  a  seisin  and  a  conditional  estate  in  the  mort 
gagee,  with  the  power  superadded  to  convey  an  absolute  estate  by  a  sale 
pursuant  to  the  terms  of  the  power.  The  execution  of  the  power  does 
but  change,  in  accordance  with  the  terms  of  the  mortgage  deed,  the  uses 
upon  which  the  estate  is  to  be  held.  The  purchaser  at  the  sale  takes, 
not  as  the  grantee  of  the  mortgagee,  but  as  the-  person  designated  or 
appointed  by  the  mortgagee  in  execution  of  the  power,  and  derives  his 
title  from  the  mortgagor,  as  if  the  designation  or  appointment  had  been 
inserted  in  the  original  deed,  and  the  seisin  or  interest  to  serve  the  estate 
is  raised  by  that  deed.  Butler's  note  to  Co.  Litt.  271,  a.  /  1  Sugd.  on  Pow. 
(7th  ed.)  242  ;  2  id.  22,  23  ;  4  Kent's' Com.  (12th  ed.)  327,  337. 

The  books  afford  many  illustrations  of  this  principle.  The  donee  may 
convey  a  fee,  if  authorized  by  the  terms  of  his  power,  although  by  the 
instrument  creating  it  he  has  himself  only  an  estate  for  life.  Butler's 
note  to  Co.  Litt.,  ubi  supra  ;  Sedwick  v.  Lafiin,  10  Allen,  430.  So  a  deed 
or  will  of  a  married  woman  may  be  a  valid  execution  of  a  power,  when 
it  could  not  take  effect  as  a  deed  or  will.    Oranstin  v.  C  rane^  97  Mass.  459 ; 
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Logan  v.  BtXLi  1  C.  B.  872.  Although  a  husband  cannot  at  common  law 
convey  to  his  wife,  yet  he  may  make  an  immediate  appointment  to  her. 
Butler's  ccue,  cited  Benl,  180,  and  Latch,  139  ;  Sergison  v.  Sealy^  9 
^[od.  390 ;  S.  C,  2  Atk.  413,  note  ;  2  Sugd.  o\\  Pow.  24.  And  if  the  terms 
9i  Lhc  power  allow  it,  the  donee  of  a  power  may  appoint  to  the  use  oi 
himself  in  fee,  and  execute  the  power  by  a  deed  directly  to  himself. 
l^oumshend  v.  Windham^  2  Ves.  Sen.  1,  9 ;  Barford  v.  Street^  16  Ves. 
135  ;  Mackintosh  v.  Barbet',  1  Bing.  50 ;  S.  C.,'7  Moore,  315  ;  1  Sugd.  on 
Pow.  142,  143.  Sugd.  on  Vend.  (14th  ed.)  69 ;  Williams  on  Real  Prop- 
erty (4th  ed.),  245. 

The  decision  in  Field  v.  Gooding y  206  Mass.  310,  that,  upon  a  sale 
under  a  power  in  a  mortgage,  the  wife  of  the  mortgagor  might  be  the 
purchaser  and  have  the  estate  conveyed  to  her,  is  in  no  wise  inconsistent 
with  this  view.  The  fact  that  the  husband  had  previously  sold  the 
equiiy  o£  reaemption  relieved  that  case  from  the  difficulties  which  might 
have  existed  if  he  had  owned  it  at  the  time  of  the  sale.  See  Tucker  v. 
Fennoy  liO  Mass.  311.  The  intervention  of  the  mortgagee  as  donee  of 
the  power  removed  the  technical  objection  that  the  husband  could  not 
convey  directly  to  his  wife.  A  husband  may  covenant  with  a  third 
person  to  stand  seized  to  the  use  of  his  wife.  Thatcher  v.  Omans^  3 
Pick.  521  ;  Johnson  v.  Johnson,  7  Allen,  196.  And  even  a  deed  of 
bargain  and  sale  may  operate  as  a  covenant*  to  stand  seised,  when  it  is 
necessary  that  it  should  have  that  effect  in  order  to  carry  out  the  manifest 
intention  of  the  parties.  iVay  v.  Pierce,  7  Mass.  381,  884  ;  RusseU  v. 
Ooffin,%  Pick.  143,  151 ;   Trafton  v.  Hawes,  102  Mass.  533,  541. 

The  suggestions  in  Dexter  v.  Shepard,  117  Mass.  480,  and  in  Jackson 
v.  Golden^  4  Cowen,  266,  that  upon  a  sale  under  the  power  in  a  mort- 
gage, the  deed  could  not  be  made  by  the  mortgagee  to  himself,  were  by 
way  of  argument  only,  and  not  of  adjudication  ;  for  in  Dexter  v.  Shepard 
the  purchase  and  conveyance  were  made  through  a  third  person ;  and  in 
Jackson  v.  Colden  the  court  held  that  under  a  statute  containing  provis- 
ions similar  to  those  of  this  mortgage,  no  deed  was  necessary  when  the 
mortgagee  became  the  purchaser  at  the  sale,  and,  although  the  counsel 
on  both  sides  and  the  other  judges  assumed  that  it  would  be  impossible 
to  make  such  a  deed,  Chief  Justice  Savage  implied  that,  if  any  deed 
was  necessary,  a  deed  from  thermortgagee  to  himself  would  be  valid. 

In  the  case  at  bar,  the  mortgage  provides  in  the  most  distinct  terms 
that  either  the  mortgagee  or  any  person  in  his  behalf  may  purchaFe  at 
(he  sale,  and  that  the  deed  to  the  purchaser  may  be  made  by  the  mort- 
gagee, either  as  the  attorney  of  the  mortgagor  or  in  his  own  name.  The 
deed  might  therefore  be  executed  in  either  form.  Cranston  v.  Orane^ 
Vol.  XIX.— 61 
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97  Mass.  459,  464.    And  the  deed  before  ns  is  actually  execated  Id 
both. 

The  iK)wer,  being  coupled  with  an  interest  in  the  estate  conyeyedf 
could  not  be  revoked  by  the  mortgagor ;  and  the  authority  of  the  mort- 
gagee to  execute  it  in  the  mortgagor's  name  and  as  his  attorney  was  not 
affected  by  his  bankruptcy ;  for  his  assignee  could  only  take  subject  to 
Uie  rights  of  the  mortgagee.  Dixon  y.  Ewarty  8  Meriv.  822  ;  Story  on 
Agency,  §  482;  Gen.  Stats.,  ch.  140,  §  89.  And  the  authority  to  execute 
the  power  in  the  name  of  the  mortgagee  would  continue  notwithstanding 
the  bankruptcy,  or  even  the  death,  of  the  mortgagor.  Cordery.  Morgan^ 
18  Ves.  344 ;  Vamum  v.  Meserve,  8  Allen,  158  ;  (hnners  y.  Holland^  118 
Mass.  50 ;  Bergen  v.  Bennett^  1  Caines'  Cas.  1. 

It  follows  that  the  power  has  been  duly  executed,  and  the  mortgagee 
has  become  the  absolute  owner  of  the  estate,  and  that  the  plaintiff,  hay- 
ing jomed  in  the  mortgage  by  way  of  releaung  her  dower,  is  not  entitled 
to  redeem* 

Bitt  iUamisied, 
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Ja<H)17B8  t.  Thb  Bridobpobt  Horse  Railboab  CoiiPAinr. 

(41  Conn.  81.) 

Damagf  —  In  oodoiw  for  negllffenee  —  tpeckU  tlamage$  —  prqfesHoncU  reputation  n$ 

plaknliff. 

In  an  action  to  reoover  damagea  for  an  injary  caiwed  by  defeodaDf  a  negligence,  plain- 
tiff claimed  damagea  for  being  disabled  to  practice  hia  prof emion  as  a  physician.  UM^ 
that  defendant  might  introdnce  evidence  as  to  hia  profeiwional  reputation,  and  aa  to 
the  onlawfolneBB  of  his  practice. 

ACTION  of  trespass  on  the  case  to  recover  damages  caused  by  de- 
fendants'  negligence.  The  court  found  as  facts  that  while  plaintiff 
was  driving  over  defendants'  track,  his  carriage  was  broken  and  himself 
injured  by  reason  of  the  improper  condition  of  defendants'  track.  As 
one  of  the  grounds  of  damages  the  plaintiff  claimed  that  on  account  of 
his  injuries  he  was  unable  to  attend  to  his  business,  which  was  that  of  a 
practicing  physician  and  surgeon,  for  sixty  days  in  1871  immediately 
following  his  injury,  for  twenty-five  days  in  the  early  part  of  1872, 
and  for  the  whole  time  from  December  Ist,  1872,  to  October  iSth,  1873, 
which  the  court  found  to  be  true.  The  receipts  of  the  plaintiff  from 
bis  j^rofessional  practice  were  about  $5,000  a  year. 

The  defendant  offered  evidence  tending  to  show  that  plaintiff's  pnuy 
tioe  as  a  physician  was  unlawful. 

Tlie  court  found  that  the  plaintiff  had  suffered  damage  to  the  amount 
of  S7,500.     Defendant  moved  for  a  new  trial. 

G.  H.  Wiatraut  and  G.  Stoddard^  in  support  of  moticn,  cited,  as  to 
evidence  of  the  unlawful  character  of  the  plaintiff's  practice  being  ad- 
iDissiUe,  Shearm.  db  Redf.  on  Negligence,  §  599,  a ;  Kane  v.  Johfuton^  ^ 
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Bosw.  154;  Sliermanw  FaU  River  Iron  Works  Oo.^  2  Allen,  524,  and  5 
td.  218;  AhboU  v.  Wyse,  15  Conn.  254,  260;  IsheU  v.  K  Tork  ^  N. 
Haven  B.  R.  Co,j  25  id.  562 ;  as  to  evidence  of  reputation  in  this 
respect  being  admissible,  Wheeler  v.  Packer^  4  Conn.  106;  StcUe  v.  Wal' 
Hnsy  9  id.  53;  Bdden  v.  Lamb^  17  id.  450;  Ogden  v.  Raymond,  22  id. 
^83 ;  Catkins  v.  Oity  of  Hartford,  33  id.  60 ;  Milliard  on  Remedies  for 
Torts,  book  4,  ch  2,  §  55. 

Sanfordj  with  whom  was  SheUon^  contra,  cited,  as  to  the  inadmissi- 
l>ility  of  the  evidence  with  regard  to  the  illegal  character  of  the  plaintiff's 
practice,  and  with  regard  to  his  professional  reputation,  Goddard  v.  Pratt, 
16  Pick.  433;  Sheldon  v.  Root,  id.  570;  Hwnphrey  v.  Humphrey, 
7  Conn.  117;  Pratt  v.  Randolph,  24  id.  363;  Wright  v.  McKee.  37 
Vt.  161 ;  Swift's  Ev.  140. 

Foster,  J.  [after  deciding  an  unimportant  point.]  The  plaintiff 
•claimed  to  recover  damages  not  only  for  bodily  injuries,  and  injuries 
effecting  his  health,  but  also  for  losses  sustained  in  his  profession,  which 
was  that  of  a  physician  and  surgeon,  by  being  thrown  out  of  practice. 

The  defendants  claimed  that  the  professional  practice  of  the  plaintiff 
was  illegitimate  and  unlawful,  and,  for  the  purpose  of  proving  that  claim, 
proposed  certain  questions  to  the  plaintiff,  which  were  objected  to  and 
excluded  by  the  court.  The  defendants  also  introduced  a  witness  o! 
whom  they  asked,  what  was  the  reputation  of  Dr.  Jacques  as  a  physician 
in  1871,  and  thereafter,  up  to  the  time  when  he  stopped  business,  as  to 
the  lawfulness  of  his  practice.  To  this  question  the  plaintiff  objected, 
and  the  court  excluded  it. 

As  the  plaintiff  sought  to  recover  damages  on  account  of  being  dis- 
ahled  from  practicing  his  profession,  his  reputation,  as  to  the  lawfulness 
•or  unlawfulness  of  his  practice,  became  a  proper  subject  of  inquiry.  The 
value  of  that  practice  must  have  depended  very  largely  upon  that  repu- 
tation. If  his  practice  was  unlawful,  no  matter  how  lucrative  it  might 
have  been,  the  loss  of  it  would  lay  no  foundation  for  the  recovery  of 
ilamages.  The  questions  put  to  the  plaintiff,  and  abo  to  the  other  wit- 
ness, may  not  have  been  the  best  mode  which  could  have  been  adopte<] 
for  reaching  the  trath ;  still  we  think  the  questions  should  not  have  Ix.'cii 
excluded.  The  plaintiff's  claim,  in  effect,  put  his  professional  reputation 
in  issue  and  made  these  questions  pro|>er.  The  answers  to  them  would 
tend  to  throw  light  upon  the  subject  which  the  defendants  had  a  right, 
«nder  the  circumstances,  to  investigate. 

[The  remiunder  of  the  opinion  is  not  important.] 

NMee  for  nm»  trial  grttvtod^ 
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(41  CoDiL  76. ) 
Municipal  corporation  —  when  may  indemn^fif  ita  offlceri. 

A  iLnnlctpal  oorpoiation  may  legally  Indemnify  an  officer,  acting  in  good  talth,  for  a 
loei  incnrred  in  the  diachar}^  of  his  official  duty;  but  tlie  duty  roust  have  been  oii» 
aathorized  or  imposed  by  law,  and  the  matter  one  in  which  the  corporation  had  an 
interest 

An  officer  was  appointed  by  a  city  to  execute  a  by-law  relating  to  wharves  and  the 
mooring  of  vesselB.  His  duty  was  simply  to  res^ulate  differences  among  owners  and 
masters  of  vessels  and  owners  of  wharves,  and  his  compensation  was  paid  by  the 
persons  at  whose  request  he  acted.  Held^  that  the  city  could  not  appropriate  money 
to  indemnify  him  for  expenses  incnrred  in  defending  an  action  brought  against  him 
for  an  act  done  in  the  discharge  of  his  duty. 

PETITION  by  a  resident  and  tax  payer  of  Bridgeport  to  restrain  the 
payment  by  defendants  of  a  sum  of  money  appropriated  and  ordered 
paid  by  the  common  council  of  defendants  to  one  Brooks  to  indemnify  him 
for  expenses  incurred  by  him  in  defending  an  action  brought  against  him 
for  acts  done  by  him  in  the  discharge  of  his  duty  as  superintendent  of 
wharves  of  said  city.  The  respondent  set  up  in  answer  the  authority 
conferred  jpon  him  by  the  charter  and  by-laws  of  the  city  and  his  ap- 
pomtmeut  as  superintendent  of  wharves  ;  that  as  such  superintendent  it 
became  his  duty  to  order  that  a  certain  vessel  lying  at  the  wharf  of  the 
petitioner  in  said  city  should  be  'hauled  astern  far  enough  to  permit  a 
certain  other  vessel  to  obtain  a  berth  at  the  dock,  and  that  the  action 
against  him  referred  to  in  the  petition  was  brought  to  recover  damages 
claimed  for  that  act ;  that  said  order  was  made  by  respondent  in  the  dis- 
charge of  his  duty  in  good  faith  and  without  malice.  The  court  found 
the  facts  substantially  as  stated. 

The  ninth  section  of  the  city  charter  provides  as  follows :  "  Said 
■common  council  shall  have  power,  by  a  major  vote  of  those  present,  to 
make  and  ordain  by-laws  or  ordinances  relating  to  wharves,  and  the  an- 
choring, moving  and  mooring  of  vessels  within  said  city.'* 

The  32d  section  of  the  charter  is  as  follows  :  '^  The  common  coun- 
cil of  said  city  shall  have  power  and  authority  to  constitute  and  appoint 
all  necessary  and  proper  officers,  under  such  names  and  appellations  as 
they  may  deem  appropriate,  and  may  invest  them  with  the  power  and 
authority  necessary  and  proper,  not  inconsistent  with  the  laws  of  this 
State  and  of  the  United  States,  to  carry  into  effect  all  the  by-laws,  ordi- 
nances and  lawful  orders  of  the  common  council." 

The  following  by-law  was  passed  by  the  common  conncO  and  approved 
by  the  freemen  of  the  city  in  a  city  meeting : 
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*^  Sec.  1.  That  thecomiuon  council  of  said  city  shall,  from  time  to  time, 
appoint  one  or  more  persons  superintendents  of  wharves  and  docks,  who 
shall  hold  their  office  during  the  pleasure  of  the  common  council,  each  of 
which  superintendents  shall  have  power  to  act  only  within  the  limits  of 
the  district  assigued  to  him  by  the  common  council. 

"  Sgc.  2.  The  superintendent  of  each  district  shall  have  full  power  to 
Older  and  regulate,  whenever  thereto  requested  by  the  owner  or  lessee 
of  any  wharf  within  his  district  in  said  city,  the  laying  or  moor- 
ing of  any  and  all  vessels  at  such  wharf,  and  when  and  how  any 
and  all  vessels  shall  haul  off  from  such  wharf,  to  allow  other  vessels 
to  pass  or  wind,  or  to  receive  or  discharge  their  cargoes.  The  superin* 
tendent  of  each  district  shall  also  have  full  power,  whenever  in  his  judg* 
ment  injury  may  be  occasioned  to  any  wharf  within  his  district  by  reason 
of  any  impending  storm,  to  order  and  cause  any  vessel  lying  at  such 
wharf  to  haul  off  and  anchor  at  such  reasonable  distance  therefrom  as  he 
may  direct. 

"  Sec.  3.  The  superintendent  of  each  district  shall  have  full  power, 
whenever  called  upon  by  the  owner  or  lessee  of  any  wharf  within  his 
district  in  said  dty,  or  by  the  owner  or  master  of  any  vessel  wishing  to 
discharge  her  cargo  at  any  such  wharf,  to  settle  and  determine  in  what 
manner  and  at  what  part  of  such  wharf  the  whole  or  any  part  of  the 
cargo  shall  be  discharged. 

^*  Sec.  4.  Said  superintendent  shall  be  entitled  to  receive  frou:  the 
person  or  persons  at  whose  request  he  may  act,  the  sum  of  thirty  cents 
per  hour  for  the  time  he  shall  be  actually  employed. 

'<  Sec.  5.  The  masters  and  owners  of  every  such  vessel  who  shall  fail 
or  refuse  to  comply  with  any  of  the  orders,  directions  and  regulations 
that  may  be  made  by  the  superintendent  of  each  district  as  provided  by 
this  law,  shall  severally  forfeit  and  pay  for  the  use  of  said  city  for  each 
and  every  such  failure  or  refusal,  a  fine  not  less  than  twenty-five  nor  more 
than  thirty  dollars." 

Upon  these  facts  the  case  was  reserved  by  the  Superior  Court  for  the 
advice  of  this  court. 


Treat  and  Make,  for  petitioner. 

AL  fr.  Seymour  and  De  Forest,  for  respondents.  1.  It  is  one  of  the 
powers  inherent  in  every  municipal  corporation  to  indemnify  its  officers 
and  agents  against  liability  which  they  may  incur  in  the  bona  Jide  dis* 
charge  of  their  duties,  even  though  the  result  may  show  that  they  exceed 
their  autliority.     Dillon  on  Mun.  Corp.,  §  98 ;  Baker  v.  Windham,  13 
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Me.  74  ;  Pike  v.  MiddUtan,  12  N.  H.  278  ;  Bnggs  v.  WhippU,  6  Vt.  95  ; 
NeUon  y.MUfard,  7  Pick.  18 ;  Bancroft  v.  Lynnfield,  18  id.  566  ;  BablnU 
7.  Savoy^  3  Cush.  530 ;  HcuheU  v.  Hancock,  3  Gray,  526 ;  Fuller  v. 
Grotim,  il  id.  340;  Sherman  v.  (7arr,  8  R.  I.  431.  This  rule  of  law 
%  decisive  of  the  present  case. 

2.  Capt.  Brooks  was  an  officer  or  agent  of  the  city  of  Bridgeport  with  - 
ill  the  meaning  of  the  rule.  He  was  regularly  elected  by  the  common 
council  in  strict  compliance  with  the  provisions  of  the  charter.  Even  if 
his  election  had  been  informal  and  technically  defective,  so  that  he 
could  not  strictly  be  called  an  officer  of  the  city,  yet  he  was  an  agent 
of  the  city,  performing,  at  the  request  of  the  common  council,  duties 
which  it  was  competent  for  them  to  intrust  to  him.  So  long  as  the 
very  acts  performed  by  him  were  not  beyond  the  authority  conferred 
by  law  upon  the  common  coundl,  the  council  having  directed  the  acts  to 
be  done  by  him,  or  even  having  ratified  and  approved  them,  have  made 
him  their  agent  in  the  transactions,  and  have  power  to  indemnify  him. 

3.  He  was,  as  a  municipal  officer,  acting  for  the  interest  of  the  city  in 
a  matter  in  which  the  city  had  a  private  and  peculiar  concern,  and  was 
not  performing  any  public  or  governmental  functions.  Jewett  v.  Oity  oj 
New  Hacen^  38  Conn.  368 ;  J(met  v.  Oity  of  New  Haven,  34  id.  1. 
But  even  if  he  be  regarded  as  a  public  or  governmental  officer,  still  the 
nity  has  power  to  indemnify.  Bancroft  v.  Lynnfield,  18  Pick.  566; 
FftVer^.  Oroton,  11  Gray,  340  ;  Babbitt  v.  Savoy,  3  Cush.  530. 

4.  He  did  not  exceed  his  authority.  See  charter  and  ordinance.  But 
if  it  be  admitted  that  he  did  exceed  his  authority,  yet  he  certainly  acted 
in  good  faith,  as  appears  from  the  finding,  and  this  is  enough.  In  all  the 
cited  cases,  except  three,  the  officers  exceeded  their  authority. 

Phelps,  J.  The  record  in  this  cause  presents  for  decision  the  ques- 
tion whether  the  respondent  is  legally  authorized  to  make  an  appropria* 
tion  from  its  treasury  to  indemnify  an  officer  appointed  under  a  by-law 
enacted  by  its  common  council,  and  approved  by  itself,  in  pursuance  of 
authority  conferred  by  its  charter. 

The  officer  or  agent  of  a  municipal  corporation  may  be  legally  indem- 
nified, provided  he  has  acted  in  good  faith  in  the  discharge  of  his  official 
duty  in  a  matter  in  which  the  corporation  had  an  interest  and  with  re* 
spect  to  a  duty  imposed  or  authorized  by  law.  The  general  powers  of 
such  corporations  are  clearly  prescribed,  and  those  which  are  incidental, 
and  implied  in  aid  of  those  expressed,  are  generally  not  difficult  of  desig- 
nation. The  authority  to  appropriate  money  for  objects  within  the  scope 
of  the  powers  either  conferred  or  implied,  is  indispensable  to  the  proper 
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and  efficient  exercise  of  municipal  functions,  but  it  is  an  authority  especially 
unsafe  and  liable  to  abuse,  unless  regulated  by  the  application  of  sound  legal 
principles,  the  interpretation  of  which  is  neither  doubtful  or  discretionary. 
The  charter  of  the  respondent  gives  its  common  council  power  to  or- 
dain by-laws  relating  to  wharves,  and  the  anchoring,  moving  and  mooring 
of  vessels  within  its  limits,  and  the  care  and  management  of  all  wharves 
and  landing  places,  and  authority  to  make  and  cause  to  be  executed  all 
proper  orders  in  relation  to  the  protection,  use  and  improvement  thereof, 
and  to  appoint  all  necessary  and  proper  officers,  and  invest  them  with 
power  and  authority  necessary  and  proper  to  carry  into  effect  the  by- 
laws, ordinances,  and  proper  orders  of  iu  common  council.  Under  the 
authority  thus  conferred  the  by-law  in  question,  and  the  appointment 
under  it  of  Capt.  Brooks  as  superintendent  of  wharves,  were  made.  We 
are  satisfied  he  was  legally  appointed,  and  that  the  by-law  was  regularly 
passed,  and  possessed  all  the  validity  of  a  lawful  ordinance  ;  and  if  the 
fact  was  decisive  of  the  issue,  we  should  have  no  difficulty  in  deciding 
that  he  believed  himself  at  the  time  to  be  acting  iu  the  proper  disciiarge 
of  his  official  duty,  and  was  not  guilty  of  the  bad  faith  and  malicious  con- 
duct toward  the  petitioner  which  were  imputed  to  him. 

,  These  considerations,  though  important  in  themselves,  and  if  found  in 
favor  of  the  petitioner  controlling,  are  not  so  deeply  imbedded  in  the 
real  merits  of  the  ease,  as  the  question  whether  the  respondent  had  such 
an  interest  in  the  subject-matter  of  the  controversy  between  the  peti 
tioner  and  Brooks  as  to  entitle  it  to  indemnify  the  latter  for  the  expenses 
incurred  by  him  in  defending  in  the  litigation  which  attended  that  con* 
troversy. .  This  question  lies  at  the  foundation  of  the  case,  and  is  vital 
as  affecting  the  right  of  such  corporations  as  the  respondent  to  make 
pecuniary  appropriations  for  purposes  not  expressly,  or  by  clear  implica- 
tion, within  the  grant  of  power  on  which  all  their  corporate  authoritv 
depends.  The  artificial  legal  body  known  as  a  municipal  corporation  is 
a  creature  of  limited  powers.  It-  possesses  only  such  as  are  specifically 
granted  by  the  law  which  confers  upon  it  the  right  to  exist,  and  such 
others  as  are  necessary  for  the  purpose  of  carrying  into  effect  those  ex- 
pressly given.  These  powers  are  derived  from  the  general  statutes,  and 
from  special  acts  of  incorporation,  and  should  not  be  unnecessarily  ex- 
tended by  construction.  The  act  sought  to  he  done  should  be  fairly 
within  the  scope  of  the  corporate  power,  and  the  principle  of  implication 
from  which  authority  not  expressly  given  is  claimed  to  be  derive<l,  should 
be  always  carefully  guarded  in  the  interest  and  for  the  protection  of  the 
citizen,  whose  property  in  the  form  of  taxation  is  largely  subject  to  tlie 
demands  and  under  the  controJ  M  tne  municipality. 
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The  by-law  referred  to  ia  not  compulsory  in  its  terms,  and  does  nut 
assume  to  compel  the  officer  appointed  in  pursuance  of  it  to  exercise 
official  functions  on  peril  of  a  forfeiture  for  refusal.  His  prescribed  duty 
is  simply  to  hear  applications  and  complaints,  and  issue  orders  for  the 
adjustment  of  differences  between  those  who  make  conflicting  claims 
connected  with  the  prosecution  of  their  private  business.  If  he  consents 
to  act  it  is  at  the  request  of  the  owners  and  masters  of  vessels  and  the 
owners  and  lessees  of  wharf  property,  and  not  at  the  request  of  the 
respondent,  or  of  any  of  its  officers  or  agents.  His  compensation,  though 
determined  by  the  by-law,  is  to  be  paid  by  the  persons  at  whose  request 
he  acts.  They  may  be  non-resideuts  and  even  aliens  owing  allegiance 
to  a  foreign  government,  and  temporarily  within  the  territorial  limits  of 
the  corporation  for  purposes  of  commercial  intercourse.  He  is  not  the 
agent  or  servant  of  the  respondent,  nor  subject  to  its  control,  and  it  is 
not  responsible  for  his  official  negligence,  misconduct,  or  delinquency, 
nor  benefited  by  his  efficiency  and  fidelity.  With  respect  to  his  official 
character  and  obligations,  the  respondent  has  '*  no  duty  to  perform,  no 
rights  to  defend,  and  no  interest  to  protect,^'  and  no  pecuniary  or  cor- 
porate concern  in  the  subject-matter  connected  with  the  discharge  of  his 
official  duties.  The  want  of  interest  involves  the  want  of  power,  and  is 
necessarily  fatal  to  the  claims  of  the  respondent.  MerriU  v.  Plainfield^ 
45  N.  H.  126;  Gave  v.  Mpping,  41  id.  580;  ffaUtead  v.  Jfayor,  etc.^ 
of  New  Torkj  3  Comst.  430;  Martin  v.  Mayor,  etc.,  of  Brooklyn,  1  Hill, 
545 ;  Bodges  v.  Oity  of  Biiffalo^  2  Denio,  110  ;  Vincent  v.  Nantucket,  12 
Cush.  105;  Stetson  v.  Kemptofu  13  Mass.  272;  Nelson  v.  Milford,  7 
Pick.  18;  FuLller  v.  Groton,  11  Gray,  350;  Babbitt  v.  Savoy,  3  Cush. 
530;  BcoMTofi  v.  Lynnfield,  18  Pick.  566;  Task  v.  Adams,  10  Cush. 
252  ;  Cuifiin  v.  HopMnton,  4  Gray,  502  ;  Bood  v.  Mayor,  etc,  of  Lynn, 
1  Allen,  103;  Briggs  v.  Whipple,  6  Vt.  94;  Baker  v.  Windham,  V\ 
Me.  74^-  Fiske  v.  Hazard,  7  R.  I.  438  ;  Sherman  v.  Carr,  8  id.  43 ; 
Brainard  v.  City  of  New  London,  22  Conn.  552 ;  Webster  v.  Tovm  of 
Harwinton,  32  id.  131 ;  Dillon  on  Municipal  Corporations,  §  98. 

The  attempt  at  indemnity  in  this  case  is  only  made  by  the  common 
council,  with  no  authority  or  approval  of  the  corporation  ;  but  if  it  had 
been  in  fact  expressly  authorized  and  approved  by  the  citizens,  in  a 
meeting  called  and  held  with  the  requisite  formality,  the  rights  of  the 
minority  of  tax  payers,  however  small,  would  be  entitled  to  protection 
through  the  form  of  remedy  which  the  petitioner  has  invoked. 

We  advise  the  Superior  Court  to  decree  that  the  injunction  be  made 
perpetual. 

In  this  opinion  the  other  judges  concarred. 
Vol.  XIX.— 62 
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(41  Conn.  168.) 

Lift  insurance -^  fraud  of  agent  in  writinff  answeiS  of  nppliccmt. 

The  agent  uf  a  lifo  insaraDoe  company  who  had  authority  to  receive  and  forvrard  ap> 
plications  and  oounterai,^!  and  deliver  policies  approved  by  the  company  and  to  col- 
lect premiums,  fraudulently  put  down  answers  to  material  questious  in  the  application 
which  were  untrue  and  were  not  the  answers  given  by  the  applicant.  The  applicant 
signed  the  application  without  reading  it  and  the  company  iseued  the  policy,  whicli 
was  conditioned  that  the  statements  in  the  application  were  true.  Held,  tltat  the  in- 
surers were  not  bound  by  the  policy. 

ASSUMPSIT  on  a  policy  of  insurance  on  the  life  of  Patrick  Ryan, 
for  the  benefit  of  the  plaintiff ;  brought  to  the  Superior  Court  in 
New  London  county,  and  tried  to  the  jury  before  Foster,  J.  Verdict 
for  the  plaintiff,  and  motion  for  a  new  trial  by  the  defendants  for  error 
in  the  rulings  of  the  court  and  on  the  ground  that  the  verdict  was  against 
the  evidence.     The  case  is  sufficiently  stated  in  the  opinion. 

W.  P.  Prentice^  of  New  York,  and  S.  O.  Dunham^  in  support  of  the 
motion. 

Pratt  and  Riphy^  contra. 

Carpenter,  J.  This  is  an  action  on  a  policy  of  life  insurance.  The 
policy  is  expressed  to  be  **  in  consideration  of  the  representations,  declaia- 
tions  and  covenants  contained  in  the  application  therefor,  to  which  refer- 
ence is  here  made  as  a  part  of  this  contract,"  etc.  It  is  further  declared 
that  '^  This  policy  is  issued  and  accepted  on  the  following  express  condi- 
tions and  agreements:  First.  That  the  statements  and  declarations 
made  in  the  application  therefor,  and  on  the  faith  of  which  it  is  issued, 
are  ir  all  respects  true,"  etc.  The  application  therefore  is  a  part  of  the 
policy ;  and  the  plaintiff's  agreements  therein  contained  are  warranties 
and,  if  not  true,  she  cannot'  recover,  unless  there  has  been  a  waiver  by 
the  defendants,  or  under  the  circumstances  they  are  estopped  from  deny- 
ing their  truth. 

In  the  application  are  the  following  questions  and  answers : 

'^  12.  Has  the  party  ever  had  any  of  the  following  diseases  '*  -« 
(naming  a  long  list  of  diseases,  and  among  them),  '^  bronchitis,  consump- 
tion,  spitting  of  blood,  or  any  serious  disease  ?  "  —  "  None  of  tliese." 

**  17.  Has  the  party  had  during  the  last  seven  years  any  severe  sick* 
ness  or  disease  ?  If  so,  state  the  particulars,  and  the  name  of  the  attend 
ing  physician  who  was  consulted  and  prescribed.**  —  "  No." 
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''  25.  Has  the  party  employed  or  consulted  any  physician  ?  Please 
answer  this  yes  or  no.  If  yes,  give  name  or  names  and  residence."^* 
^  No." 

^*  27.  Has  any  previous  examination  or  application  been  made  for 
assurance  on  the  life  proposed  ?  "  —  "  No." 

*'  Has  any  company  declined  to  issue  a  policy  for  the  party  ? ' '-^ 
"  No." 

Upon  the  trial  the  plaintiff  offered  to  prove,  not  that  the  above 
answers  were  true,  but  that  different  answers  were  in  fact  given,  both 
by  herself  and  the  insured,  and  that  the  answers  were  wrongly  written 
by  the  local  agent  of  the  defendants  without  the  knowledge  or  consent 
of  the  plaintiff  or  her  husband.  Aside  from  the  claim  that  the  defend- 
ants are  responsible  for  the  conduct  of  their  local  agent,  this  is  merely 
an  attempt  to  substitute  for  a  part  of  the  written  contract  declared  on,  a 
different  parol  contract ;  for  the  representations  and  warranties  of  the 
plaintiff  contained,  in  the  written  agreement,  oral  representations  and 
warranties  of  an  entirely  different  character.  It  requires  no  argument 
to  show  that  this  cannot  be  done. 

But  the  plaintiff  claims  that  truthful  answers  having  been  given  to 
each  interrogatory,  and  the  incorrect  answers  contained  in  the  application 
being  there  by  the  sole  act  of  the  agent,  the  defendants  are  bound  by  the 
answers  as  written,  and  are  precluded  from  denying  their  truth.  Whether 
this  is  so  or  not  depends  upon  the  extent  of  the  agent's  authority. 

It  must  be  admitted  that  the  express  authority  of  the  agent  was  lim* 
ited  to  receiving  the  application,  forwarding  it  to  the  home  office,  receiv- 
ing, countersigning  and  delivering  the  policy,  and  collecting  the  premiums. 
The  courts  in  this  State  have  construed  the  powers  of  these  agents 
liberally,  and  extended  them  somewhat  by  implication.  Thus,  it  has  been 
held  that  in  writing  the  application,  and  explaining  the  interrogatories 
and  the  meaning  of  the  terms  used,  he  is  to  be  regarded  as  the  agent  of 
the  company.  In  The  Union  Mutual  Ins,  Co,  v.  Wilkinson,  13  Wallace, 
222,  it  was  held,  where  an  agent  by  mistake,  or  acting  upon  information 
derived  from  others  which  proved  to  be  incorrect,  inserted  an  answer  not 
true  in  fact,  that  it  was  the  act  of  the  insurers  and  not  of  the  insured. 

In  this  case  we  are  asked  to  go  further  than  any  case  has  yet  gone, 
and  clothe  the  agent  with  an  authority  not  given  him  in  fact,  and  to  hold 
the  principal  responsible  for  an  act  which  could  not  by  any  possibility 
have  been  contemplated  as  being  within  the  scope  of  the  agency.  In 
most,  if  not  in  all,  of  the  cases  in  which  the  act  of  the  agent  has  been 
regai  led  as  the  act  of  the  principal,  the  act  has  been  the  natural  and 
probable  result  of  the  relations  existing  between  the  parties,  or  so  con^ 
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nected  with  other  acts  expressly  authorized  as  to  afford  a  reasonable 
presumption  that  the  principal  intended  to  authorize  it.  But  it  cannot 
be  supposed  that  these  defendants  intended  to  clothe  this  agent  with 
authority  to  perpetrate  a  fraud  upon  themselves.  That  he  deliberaUly 
intended  to  defraud  them  is  manifest.  He  well  knew  that  if  correct 
answers  were  given  no  policy  would  issue.  Prompted  by  some  n:otive, 
he  sought  to  obtain  a  policy  by  means  of  false  answers.  His  duty 
required  him  not  only  to  write  the  answers  truly  as  given  by  the  ap- 
plicant, but  also  to  communicate  to  his  principal  any  other  fact  material 
to  the  risk  which  might  come  to  his  knowledge  from  any  other  source. 
His  conduct,  in  this  case,  was  a  gross  violation  of  duty,  in  fraud  of  his 
principal,  and  in  the  interest  of  the  other  party.  To  hold  the  principal 
responsible  for  his  acts,  and  assist  in  the  consummation  of  the  fraud, 
would  be  monstrous  injustice.  When  an  agent  is  apparently  acting  for 
his  principal,  but  is  really  acting  for  himself,  or  third  persons,  and  against 
his  principal,  there  is  no  agency  in  respect  to  that  transaction,  at  least  as 
between  the  agent  himself  or  the  person  for  whom  he  is  really  acting 
and  the  principal. 

The  principal  reason  urged  for  holding  the  defendants  liable  in 
this  case  is  the  one  suggested  in  the  argument,  that  when  one  of 
two  innocent  persons  must  suffer  by  the  fraud,  negligence  or 
unauthorized  act  of  a  third,  he  who  clothed  the  third  with  the  power  to 
deceive  or  injure  must  be  the  one. 

Our  answer  is,  in  the  first  place,  that  this  is  not  exactly  a  cage 
in  which  one  of  two  innocent  persons  must  necessarily  suffer.  There  is  no 
absolute  loss  for  us  to  determine  on  whom  it  shall  fall.  If  the  plaintiff 
fails  to  recover  she  sustains  no  pecuniary  loss,  except  the  premium  paid, 
nor  that  even  if  she  is  innocent  and  the  law  is  so  that  she  can  recover  it 
back  on  the  ground  that  there  was  a  failure  of  consideration.  It  is 
unlike  a  case  of  fire  insurance.  Nearly  all  property  may  be  insured  at 
some  rate,  if  not  in  one  office  in  another.  But  in  this  case  the  plaintiff's 
husband  was  not  an  insurable  subject.  His  situation  was  such  that  one 
company  liad  rejected  him,  and  but  for  the  aid  of  fraud  neither  this  nor 
any  other  company  would  have  accepted  him.  Had  the  truth  been 
stated  no  policy  would  have  issued,  and  as  she  would  have  had  no  better 
success  probably  with  other  companies,  we  cannot  see  that  she  has  been 
misled  to  her  prejudice  except  in  relation  to  the  premium,  which  is  com- 
paratively a  small  matter. 

In  the  second  place,  if  the  rule  is  to  be  applied  to  this  case,  it  is  by  no 
means  certain  that  it  will  aid  the  plaintiff.  The  fraud  could  not  be  per* 
petrated  by  the  agent  alone.    The  ud  of  the  plaintiff  or  the  insured, 
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either  as  an  aocomplice  or  as  an  instrument,  was  essential.  If  she  was  an 
accomplice,  then  she  participated  in  the  fraud,  and  the  case  falls  within 
the  principle  oi  Lewis  v.  The  Phcenix  Mutual  Life  Ins.  Cb.,  89  Conn. 
100.  If  she  was  an  instrument,  she  was  so  because  of  her  own 
negligence,  and  that  is  equally  a  bar  to  her  right  to  recover.  She  says 
that  she  and  her  husband  signed  the  application  without  reading  it  and 
without  its  being  read  to  them.  That  of  itself  was  inexcusable  neg- 
ligence. The  application  contained  her  agreements  and  representations 
L)  an  important  contract.  When  she  signed  it  she  wsis  bound  to  know 
what  she  signed.  The  law  requires  that  the  insured  shall  not  only,  in 
good  faith,  answer  all  the  interrogatories  correctly,  but  shall  use  reason- 
able diligence  to  see  that  the  answers  are  correctly  written.  It  is 
for  his  interest  to  do  so,  and  the  insurer  has  a  right  to  presume 
that  he  will  do  it.  He  has  it  in  his  power  to  prevent  this  species 
of  fraud  and  the  insurer  has  not. 

But  more  than  this.  The  conduct  of  the  plaintiff  at  the  time  and  sub- 
sequently is  not  entirely  free  from  suspicion.  There  is  some  evidence 
tending  to  prove  that  she  knew  of  the  deception.  She  testifies  that  her 
husband,  at  the  time  the  application  was  signed,  told  the  agent  several 
times  that  he  had  been  rejected  by  the  Massachusetts  Mutual,  hut  thai 
the  doctor  told  him  to  say  nothing  ahout  it.  After  the  doctor  had  paid 
the  premium,  she  hesitated  about  re-paying  him,  fearing  that  the  policy 
would  not  be  good,  and  even  sent  her  daughter  to  request  him  to  take 
the  policy  away.  Thereupon  the  doctor  and  agent  assured  her  that  it 
was  aU  right  in  the  appUcaHon,  Upon  that  assurance  she  paid  the 
premium.  This,  if  it  falls  short  of  proving  actual  collusion,  shows 
clearly  that  she  comprehended  the  importance  of  the  answers,  and 
exhibits  her  negligence  in  a  stronger  light.  On  the  whole  we  think 
that  she,  quite  as  much  as  the  defendants,  clothed  this  agent  with 
the  power  to  perpetrate  the  fraud.  Courts  should  never  extend  by 
implication  the  power  of  an  agent  except  to  carry  into  effect  the 
probable  intention  of  the  parties,  or  to  prevent  third  persons  dealing  with 
the  agent  from  being  misled  to  their  injury.  In  this  case  there  is 
no  ground  for  the  supposition  that  the  defendants  ever  intended  to 
authorize  the  agent  to  act  directly  contrary  to  their  interests  ;  and  if  the 
plaintiff  has  been  deceived  her  own  negligence  at  least  materially 
contributed  to  it. 

We  need  not  enlarge  upon  the  evils  necessarily  resulting  from  hold 
ing  insurance  companies  liable  for  such  acts  of  their  agents.  The  qnes 
tion  is  vital  to  the  insoianoe  interests  of  the  country.  The  insared  no 
less  than  the  insurers  are  deeply  interested  in  it     If  this  verdict  is  bus- 
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kiined  it  will  tend  to  establish  a  principle  fraught  only  with  mischief. 
Every  life  insurance  company  in  this  country,  and  to  some  extent  the  fire 
msurance  companies,  will  be  at  the  mercy  of  their  agents.  A  door  will 
he  opened  for  fraud,  collusion,  and  legal  robbery,  unprecedented  in  th  j 
history  of  jurisprudence.  In  view  of  the  probable  consequences  of  such 
a  principle  —  evils  co-extensive  almost  with  the  magnitude  of  the  interests 
itivolved  —  we  ought  to  pause  and  consider  well  before  extending  tho  doc- 
trine of  some  of  the  modern  cases  to  a  case  like  this. 

We  are  constrained  therefore  to  hold  that  a  limited  agency  in  a  case 
of  life  insurance  will  not  be  extended  by  operation  of  law  to  an  act  done 
by  the  agent  in  fraud  of  his  principal,  and  for  the  benefit  of  the  insure*], 
especially  where  it  is  in  the  power  of  the  insured  by  the  use  of  reasonable 
diligence  to  defeat  the  fraudulent  intent. 

The  court  very  properly  instructed  the  jury  that  ^'an  untrue  or 
fraudulent  statement  or  denial  made  by  the  applicant  of  a  fact  material 
to  the  risk  to  induce  the  insurance  of  a  policy  will  prevent  the  policy  from 
taking  effect  as  a  valid  contract,  unless  the  insurer  has  in  some  way 
waived  or  estopped  himself  from  relying  upon  such  misstatement  to  avoid 
the  policy.  This  waiver,  to  be  effectual,  must  be  made  by  an  officer  of 
the  company  authorized  to  make  it  If  there  has  been  no  evidence  of  any 
waiver  except  by  a  medical  examiner  of  the  company,  or  by  a  local 
agent,  there  must  be  an  additional  proof  of  specific  authority  given  them 
or  the  company  will  not  be  bound." 

Some  of  the  cases  cited  by  the  plaintiff  are  cases  of  fire  insurance,  la 
which  the  agents  were  intrusted  with  blank  policies,  signed  by  the  pros* 
ident  and  secretary,  and  had  full  power  to  fill  up  and  issue  the  same 
without  referring  the  application  to  the  home  office.  In  such  cases  the 
corporation  contracts  solely  by  its  agent.  The  acts  and  knowledge  of  the 
agent  are  the  acts  and  knowledge  of  the  corporation,  and  there  is  a  mani- 
fest  propriety  in  holding  the  corporation  liable  accordingly. 

This  court  has  held  that  in  writing  the  answers  to  the  interrogatories 
in  the  application,  the  agent  is  to  be  regarded  as  the  agent  of  the  company 
rather  than  the  agent  of  the  insured.  We  do  not  question  the  propriety 
of  those  decisions,  considering  the  circumstances  of  the  cases  in  which 
they  were  made ;  but  we  cannot  regard  them  as  establishing  an  inflexible 
rule  of  law  applicable  to  all  cases. 

A  brief  reference  to  some  of  the  cases  will  illustrate  the  distinction 
which  we  make.  When  the  applicant  stated  fully  and  truthfully  thti 
circumstances  relating  to  the  title  to  the  property  insured,  and  tb<) 
agent,  knowing  all  the  facts,  but  for  the  sake  of  convenience,  stated 
the  title  incorrectly  and  issued  a  policy,  it  was  held  that  the  company 
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oonld  not  take  advantage  of  it.  The  court  regarded  the  transaction  aa 
equivalent  to  an  agreement  that,  for  the  parpose  of  the  insurance,  the 
title  should  be  by  the  agent.  Peck  v.  New  London  County  Mutual  Ihsur- 
once  Company  J  22  Conn.  575.  See  also  Woodbury  Sctvinge  Bank  v.  Chu.  • 
ter  Oak  Insurance  Company y  31  id.  517. 

.  When  the  applicant  answered  the  interrogatory,  **  Is  a  watch  kept  on 
the  premises  during  the  night?*'  by  stating  the  facts,  and  the  agent 
wrote  the  answer,  '' Watchman  till  12  o'clock,"  which  answer  was  not 
strictly  true,  it  was  held  that  the  company  was  bound  by  it.  MaUedble 
Iron  Work*  v.  Phoenix  Im.  Oo,^  25  Conn.  465.  See  also  Beehe  v. 
Hartford  County  Mut.  Fire  In$.  Co^  id.  51 ;  Hitgh  v.  City  Fire  Int.  Co.^ 
29  id.  10. 

The  case  before  us  is  a  case  of  life  insurance.  The  power  of  the 
agent  was  in  fact  limited.  He  had  no  power  to  issue  policies.  The 
terms  of  his  agency  conferred  no  authority  to  waive  conditions  or  for- 
feitures, or  to  agree  to  false  or  fraudulent  answers  to  any  of  the  in- 
terrogatories, or  to  make  any  other  contract  to  bind  the  company* 
Presumptively  the  insured  and  the  plaintiff  knew  all  this  before  paying 
the  premium;  for  the  printed  policy,  which  was  in  their  hands  for 
several  days,  contained  at  the  bottom  this  note :  ''  The  president  and 
secretary  of  the  company  are  alone  authorized  to  make,  alter  or  discharge 
contracts,  or  to  waive  forfeitures."  The  jury  then  were  correctly  told 
that  ^  there  must  be  additional  proof  of  special  authority  given  diem  "* 
(the  local  agent  and  the  medical  examiner),  ^  or  the  company  will  not 
be  bound." 

The  jury  found  such  special  authority.  But  we  look  through  the 
record  in  vain  to  find  any  evidence  to  support  such  a  finding. 

The  verdict  was  manifestly  against  the  evidence,  and  justice  requires 
that  it  should  be  set  aside  and  a  new  trial  awarded. 

In  this  opinion  the  other  judges  concurred ;  except  Fostbb,  J.,  who^ 
having  tried  the  case  in  the  court  below,  did  not  sit. 


WoBTHiifOTON  y.  Thb  Charteb  Oak  Life  Ltsitbahob  Compaht. 

(41GcmiL372.) 

Life  InawtonM'^tfftdL  of  non-paymerU  of  premium  bg  reaoonofwar, 

Wheie  a  policy  of  MCe  Insimuice  is  conditioned  to  be  void  on  the  non-payment  of  the 
annual  premiam,  a  fsUnie  to  pay  each  premium,  earned  by  the  intervention  of  war 
between  the  territoriei  In  which  the  insurance  company  and  the  Insuzed  respectively 
reside,  avoids  the  policy  and  it  is  not  revived  by  a  tender,  after  the  war,  of  the  nD}«id 
premiums  with  interest    {See  note,  p.  512.) 
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ASSUMPSIT  on  a  policy  of  life  insurance.  The  declaration 
stated  in  substance  that  on  the  14th  of  January,  1854,  the  defend- 
ant, a  life  insurance  corporation  chartered  and  located  in  Connecti- 
cut,  insured  by  a  policy  issued  by  the  company  and  countersigned  by 
their  agent  in  Greenville,  South  Carolina,  through  whom  the  insurance 
was  effected,  the  life  of  Lewis  Worthington,  then  and  after  a  resident 
of  said  Greenville,  in  the  sum  of  $1,000,  payable  on  the  decease  of  said 
insured,  to  this  plaintiff,  the  wife  of  said  Worthington.  The  policy  con- 
tained the  usual  provision,  that  if  the  annual  premiums  were  not  paid  on 
^r  before  the  times  fixed  in  the  policy  for  such  payment,  the  company 
should  not  be  liable  to  pay  the  sum  insured.  The  annual  premiums  were 
paid  to  the  agent  at  Greenville  until  I860,  when  he  was  withdrawn,  and 
the  premiums  for  that  and  the  next  year  were  remitted  to  the  company 
in  Connecticut.  When  the  premium  for  1862  fell  due  the  State  of 
South  Carolina,  with  the  other  Southern  States,  was  in  rebellion  against 
the  general  government,  and  the  President  of  the  United  States  had  by 
proclamation  declared  a  state  of  war  to  exist  and  had  forbidden  all  com- 
mercial intercourse  between  the  citizens  of  the  loyal  and  those  of  the 
rebellious  States,  and  from  that  time  till  the  close  of  the  war  in  1865  no 
premiums  were  paid  on  th6  policy.  At  the  close  of  the  war  the  insured 
tendered  to  the  company  the  amount  of  the  unpaid  premiums  and  intei^ 
est,  but  the  company  refused  to  receive  them  or  to  acknowledge  any 
further  liability  upon  the  policy.  No  further  premiums  were  paid.  In 
1 869,  the  insured  died,  and  the  plaintiff  brought  a  suit  upon  the  policy, 
claiming  the  amount  of  the  same,  after  deducting  the  unpaid  premiums. 

The  defendant  demurred  to  the  sufficiency  of  the  declaration  and  the 
case  was  reserved  upon  the  demurrer  for  the  advice  of  this  court. 

H.  H,  Barbour  ^  ff,  S.  Barbour,  with  whom  was  Starrs,  in  support  of 
the  demurrer. 

«k 
Buck,  contra, 

Carpentbb,  J.    This  is  an  action  on  a  policy  of  life  insurance.    The 

• 

declaration  sets  out  the  policy,  alleges  the  payment  of  the  annual  pre- 
mium up  to  January  14lh,  1862,  the  non-payment  and  an  excuse  for 
non-payment  lor  that  and  the  succeeding  years,  the  death  of  the  in- 
sured, proofs  of  death,  and  a  refusal  to  pay.  To  the  declaration  there 
is  a  demurrer.  The  sufficiency  of  the  declaration  depends  upon  the  legal 
effect  of  the  non-payment  of  the  premiums,  considered  with  reference 
to  the  facts  alleged  as  an  excuse. 
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A  contract  of  life  insurance  is  a  peculiar  contract.  It  has  no  parallel 
and  few  analogies  in  all  the  business  transactions  of  life.  An  ordinary 
life  policy,  like  the  one  in  suit,  requiring  the  payment  of  annual  pre- 
miums, consists  of  two  parts,  and  is  divisible.  The  applicant,  upon  the 
pajjnent  of  the  first  premium,  effects  an  insurance  upon  his  life  for  one 
year,  and  purchases  a  right  to  continue  that  insurance  from  year  to  year, 
during  life,  at  the  same  rate.  Whether  he  will  continue  it  or  not  is 
optional  with  him.  The  premium  for  the  first  year  pays  for  the  risk 
during  that  year,  and  for  the  right  to  subsequent  insurance.  The  rate 
of  insurauce  for  a  single  year  is  less  than  the  annual  premiums  on  a  life 
policy.  The  difference,  continued,  as  it  is  supposed  it  will  be,  from  year 
to  year  through  life,  may  be  regarded  as  the  consideration  for  the  right 
to  continue  the  insurance. 

As  the  time  for  which  the  party  was  insured  by  the  actual  payment 
of  premiums  had  expired  before  his  death,  the  case  turns  entirely  upon 
the  second  part  of  the  contract.  In  respect  to  that,  what  relation  did 
the  contracting  parties  sustain  to  each  other  ?  The  defendants,  for  a 
valuable  consideration,  made  an  irrevocable  proposition  to  insure  the  ap- 
plicant during  life,  upon  certain  terms  and  conditions.  He  was  at  liberty  to 
accept  6t  reject  the  proposition.  If  he  accepted,  he  was  to  comply  with 
the  condition  and  pay  the  premium  on  or  before  a  given  day.  If  he  neg< 
lected  to  pay  within  the  time  limited,  according  to  the  letter  of  the  con* 
tract,  he  virtually  rejected  the  proposition,  and  the  contract  was  at  an  end. 

In  t^rms,  the  contract  is  a  very  simple  one.  The  defendants,  in  effect, 
say  to  the  other  party,  "  Pay  at  the  time  stipulated  and  you  are  insured ; 
omit  such  payment  and  our  proposition  is  withdrawn,  and  your  right  to 
insure  is  extinguished.''  It  is  impossible  to  put  any  other  construction 
upon  it.  There  is  no  room  for  doubt  or  uncertainty.  The  payment  re- 
quired is  in  no  sense  conditional.  The  proposition  is  not,  pay  if  con- 
venient ;  pay  unless  sudden  sickness  prevents ;  pay  unless  some  unex- 
pected turn  of  fortune  deprives  you  of  the  means  of  paying  ;  paf  unless 
the  act  of  God  or  the  law  intervenes  to  prevent  payment ;  but  absolute 
payment  is  required.  To  make  it  still  clearer,  the  proposition  is  not,  if 
poverty,  sickness,  accident,  or  the  law  prevents  payment,  you  shall 
be  insured  the  same  as  if  you  had  paid.  None  of  these  risks  were 
taken  by  the  defendants ;  they  were  all  taken  by  the  insured.  Every 
word  of  the  instrument,  embodying  the  agreement  of  the  parties,  is 
consistent  with  this  view  of  the  contract,  and  the  whole  instrument, 
when  fairly  considered,  is  inconsistent  with  any  other  view  of  it.  It 
would  seem  that  this  analysis  of  the  contract  would  of  itself  be  a  rufii* 
cient  answer  to  the  plaintiff's  daim. 
Vol.  XIX.— 63 
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But  courts  of  high  standing,  both  of  our  sister  States  and  of  the  United 
States,  have  viewed  these  contracts  differently,  and  have  come  to  a  dif- 
ferent result.  They  vary  somewhat,  however,  in  the  reasons  for  their 
conclusions. 

The  case  of  HiUiard  v.  New  Jersey  Mutual  Benefit  Life  Insiu  %nc 
Company^  35  N.  J.  415,  interpolates  in  the  contract  a  provision,  that  i. 
the  law  rendered  the  payment  of  the  premiums  impossible  at  the  time* 
the  insured  was  excused  from  paying,  and  might  save  the  insurance  by 
paying  it  subsequently. 

In  Hamilton  v.  Mutucd  Life  Insurance  Company,  9  Blatchford,  234, 
one  reason  given,  among  others,  is,  that  the  contract  imported  an  agree- 
ment by  the  company  to  keep  an  agent  in  the  State  where  the  insured 
resided  —  one  of  the  seceded  States  —  during  the  war  ;  and  that  the  with- 
drawal of  that  agency  was  a  wrongful  act,  which  excused  the  insured 
from  paying  and  saved  the  insurance. 

In  the  case  of  Manhattan  Life  Insurance  Company  v.  Warwick^  20 
Gratt.  614;  S.  C,  3  Am.  Rep.  218,  importance  is  attached  to  the  local 
law  of  Virginia,  which,  as  is  held,  required  the  company  to  keep  an 
agent  in  that  State  during  the  war,  to  whom  premiums  could  be  paid,  and 
that  payment  to  him  in  one  instance,  although  not  strictly  in  the  mode 
prescribed  in  the  contract,  and  in  another  instance  a  tender  of  payment 
during  the  war,  and  after  the  authority  of  the  agent  had  been  in  ioim  at 
least  revoked,  operated  to  keep  the  policy  alive. 

In  the  case  of  Clopton  v.  The  New  York  Life  Insurance  Company,  7 
Bush,  179 ;  S.  C,  3  Am.  Rep.  290,  stress  is  laid  upon  the  hardship  of 
the  case  if  the  forfeiture  is  enforced. 

We  do  not  attempt  to  give  all  the  points  considered,  nor  even  the 
substance  of  the  argument;  for  in  all  the  cases  the  whole  question  is 
elaborately  discussed.  Other  points,  however,  and  some  of  the  arguments 
will  be  more  fully  noticed  as  we  proceed.  A  due  regard  to  these  various 
decisions,  and  others  of  like  import,  requires  us  to  examine  with  care  the 
law  bearing  upon  this  case. 

1.  It  will  be  seen  from  what  has  already  been  said,  that  we  regard  the 
payment  of  the  premiums  as  a  condition  precedent  to  any  subsequent 
liability  on  the  part  of  the  defendants.  If  this  had  l)een  an  absolute 
contract  by  the  insured  to  pay  a  sum  of  money  by  a  given  time,  neither 
accident,  inevitable  necessity,  nor  the  act  of  God,  would  excuse  a  non. 
performance.  But  if  payment  was  unlawful,  that  would  ^<e  an  excuse. 
School  District  v.  Dauchy,  25  Conn.  530.  But  that  doctrine  L  is  no 
application  to  a  case  where  it  is  at  the  option  of  the  party  to  do  or  not  to 
do  the  thing  contemplated.     He  has  a  perfect  right  to  do  it  or  not  to  Jo 
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it  He  Deeds  no  excuse,  whatever  his  action  may  be.  The  question  is, 
if  he  omits  to  perform,  from  any  cause  whatever,  does  he  thereby  obligate 
the  other  party  precisely  as  he  would  if  he  had  performed  ?  The  answer 
to  this  question  must  be  found  in  the  contract  itself.  By  a  reference  to 
it,  it  will  be  seen  that  there  is  nothing  in  it  which  gives  the  slightest 
indication  that  such  was  the  intention  of  the  parties,  and  there  is  no  legal 
ground  on  which  we  can  interpolate  in  the  contract  such  a  provision.  We 
venture  to  say  that  no  precedent  can  be  found  for  such  action  by  a  court 
of  justice,  prior  to  some  of  the  recent  decisions  upon  this  subject.  If  any 
such  exist  they  have  escaped  our  notice.  We  cannot,  therefore,  accept 
as  sound  the  doctrine  that  the  existence  of  the  war,  making  it  illegal 
to  pay  the  premiums,  saved  the  rights  of  the  party  and  kept  the  policy  in 
force. 

2.  The  ground  taken,  that  the  late  civil  war  was  such  an  extraordinary 
event,  and  so  entirely  unlooked  for,  that  it  will  be  presumed  that  it  was 
not  contemplated  by  the  parties,  and  therefore  the  law  will  imply  a 
qualification  of  the  conditions  in  case  of  war,  is  hardly  tenable.  .  In  the 
first  place,  the  policy  itself  provides  that  the  insured  shall  not,  without 
the  previous  consent  of  the  company,  "  enter  into  any  military  or  nava) 
service  whatsoever,  the  militia  not  in  actual  service  excepted/'  So  that, 
in  this  case,  war  was  in  the  minds  of  the  parties,  and  therefore  there 
would  seem  to  be  no  room  for  the  supposed  presumption.  On  the  con- 
trary, the  fact  that  war  is  clearly  referred  to  shows  that  the  parties  con- 
templated a  state  of  war  as  possible;  and  the  fact  that  the  qualifica* 
tion  contended  for  is  not  inserted,  affords  some  ground  for  presuming  that 
the  parties  did  not  intend  such  a  qualification. 

But  aside  from  this  —  assuming  that  the  possibility  of  a  war  between 
the  sections  was  not  contemplated  by  the  parties  —  is  it  clear  that  the 
law  will  imply  the  modification  of  the  contract  contended  for  ?  In  the 
case  of  written  contracts,  the  law  will  imply  nothing  except  what 
may  fairly  be  presumed  to  have  been  intended  by  the  parties.  Hence,  if 
an  unlawful  act  is  embraced  in  general  words  used  in  a  contract,  the  law 
will  presume  that  the  parties  did  not  intend  it,  and  will  imply  an  excep- 
tion. A  case  in  one  of  the  English  reports  affords  an  illustration. 
A  contract  of  marine  insurance  insured  against  capture.  The  vessel  was 
captured  by  the  government  of  the  insurer.  It  was  held  that  the  capture^ 
although  within  the  letter  of  the  contract,  was  not  within  its  true  mean- 
ing,  on  the  ground  that  an  express  contract  insuring  against  such  capture 
would  be  void  as  against  the  policy  of  the  government,  and  therefore 
the  law  presumed  that  the  parties  intended  that  such  a  capture  should  be 
excepted. 
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But  what  reason  is  there  for  presuming  an  exception  in  the  present 
case  ?  It  cannot  be  presumed  from  the  mere  fact  that  the  act  to  be 
done,  which  was  lawful  when  the  contract  was  entered  into,  had  unex- 
pectedly become  unlawful.  That  may  have  been  a  good  reason  why  the 
insured,  in  exercising  his  right  of  election,  should  elect  not  to  pay  the 
premiums ;  but  it  certainly  affords  no  ground  for  presuming  that  the 
parties  intended  in  such  a  case  that  he  should  have  all  the  advantage  of 
an  actual  payment. 

The  business  of  life  insurance  has  grown  to  immense  proportions  in 
the  last  fifty  years.  During  that  time  it  has  engaged  the  attention  of 
many  of  the  best  minds  in  this  country  and  in  Europe.  It  has  been 
studied  from  every  possible  stand-point,  and  considered  with  reference  to 
every  possible  vicissitude  in  human  affairs,  including  a  static  of  war  as 
well  as  peace.  Every  element  that  enters  into  the  chances  of  human 
life,  and  that  affects  the  risk  assumed,  has  been  well  considered  and  re* 
considered,  and  the  policies  of  all  well-regulated  companies  have  been 
prepared  with  great  care,  with  a  view  to  express  clearly  the  precise 
intention  of  the  parties,  and  to  guard  the  rights  of  all  concerned.  With 
all  the  light  that  experience  and  thought  have  thrown  on  this  subject,  it 
never  has  occurred  to  any  one  connected  with  the  business,  so  far  as  we 
know  or  believe,  that  a  clause  of  this  kind  was  needed  to  protect  the 
rit^htd  of  any  one.  On  the  contrary,  we  venture  to  assert  that  a  life 
insurance  policy  containing  a  provision  that  in  case  of  war  between  the 
government  of  the  insured  and  the  government  of  the  insurer,  the  )>olicy 
should  be  continued  in  force  during  the  war,  without  the  payment  of  the 
premiums,  would  be  unprecedented  in  the  history  of  life  insurance ;  and 
if  a  court  of  justice  construe  the  contract  as  meaning  that,  they  impute  to 
the  parties  a  meaning  which  they  did  not  intend  ;  for  it  cannot  be  pre- 
sumed that  any  company,  managed  by  intelligent  men,  would  knowingly 
and  understandingly  make  such  a  contract. 

3.  In  two  of  the  cases  referred  to,  the  dedsion  rests  in  part  upon  an 
interpretation  of  the  contract,  which  injects  into  a  provision  binding  the 
company  always  to  keep  an  agent  in  the  State  in  which  the  insured 
resided,  with  authority  to  receive  the  annual  premiums,  and  that  the 
withdrawal  of  the  agency  was  a  breach  of  the  contract  by  the  company, 
which  estopped  the  company  from  setting  up  the  non-payment  of  the 
premiums  as  a  defense.  It  is  not  pretended  that  policy  itself  contains 
any  language  that  will  bear  such  a  construction  ;  but  the  obligation  M 
inferred,  partly  from  the  circumstances  under  which  the  contract  was 
entered  into,  and  partly  from  the  law  of  the  State  in  which  the  contract 
was  made,  requiring  all  foreign  companies  doing  business  in  the  State  to 
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keep  an  agent  there  to  file  certain  sworn  statements  in  public  offices,  etc., 
and  accept  service  of  process  against  the  company. 

So  isLr  as  the  present  case  is  concerned,  we  might  dismiss  this  point 
with  a  simple  allusion  to  the  fact  that  the  law  of  South  Carolina  is  not 
made  a  part  of  this  case ;  and  that  so  far  as  the  inference  is  one  of  fact 
It  hardly  falls  within  the  province  of  this  court.  But  we  choose  not  to 
n)st  our  decision  upon  any  narrow  or  technical  ground. 

We  shall,  therefore,  assume  that  the  laws  of  South  Carolina  in  this 
respect  are  substantially  like  the  laws  of  Alabama  and  Virginia,  and 
treat  it  simply  as  a  question  as  to  the  proper  construction  of  a  written 
infttrument,  taking  into  consideration  the  local  law  and  the  circumstances 
attending  the  case.  The  obligation  inferred  is  hardly  a  proper  subject 
of  legal  inference.  Whether  the  premiums  should  be  paid  in  South 
Carolina  or  Connecticut  was  a  matter  of  indifference  to  the  law.  To 
justify  a  court  of  justice  in  drawing  such  an  inference,  the  circumstances 
should  be  very  strong.  In  this  case  they  seem  to  be  rather  weak.  The 
fact  that  the  contract  was  made  with,  and  the  premiums  paid  to,  an  agent 
of  the  company  in  South  Carolina,  coupled  with  the  fact  that  the  insured, 
with  the  knowledge  and  consent  of  the  company,  alw.iys  resided  there, 
affords  very  slight  grounds  for  presuming  that  the  parties  contracted  that 
the  defendants  should  always,  and  under  all  circumstances,  during  the 
life  of  the  policy,  keep  an  agent  there  for  that  purpose.  On  the  other 
hand,  the  fact  that  the  parties  contracted  expressly  in  reference  to  the 
time  of  payment,  and  the  receipt  to  be  given  therefor,  and  were  silent  in 
respect  to  the  place  of  payment,  affords  some  presumption  that  they 
intended  to  leave  that  matter  to  be  regulated  by  their  mutual  convenience. 
To  us,  the  latter  presumption  seems  much  stronger  than  the  former. 

The  principal  if  not  the  only  provision  in  the  statute  which  bears  upon 
the  question  is  that  which  requires  a  sworn  statement  of  the  gross  pre- 
miums received  for  insurance  by  the  company  at  the  agency  during  the 
preceding  year  to  be  annually  deposited  with  the  accessor.  This  was 
undoubtedly  for  the  purpose  of  taxation,  and  is  some  indication  that  the 
legislature  intended  that  the  premiums  paid  by  citizens  of  the  State 
should  be  paid  through  the  agency,  that  they  might  be  reached  for  that 
purpose.  If  the  legislature  intended  this  it  is  a  little  surprising  that 
they  did  not  express  that  intention  in  plain  language,  instead  of  leaving 
it  to  be  implied  from  language  which  may,  with  equal  propriety,  bear 
another  construction,  and  be  operative  without  resorting  to  the  implica- 
tion. This  and  other  requirements  of  the  statute  were  only  operative  in 
ease  the  defendants  chose  to  transact  business  in  the  State,  and  only  so 
long  as  they  continued  to  do  so.     There  is  nothing  which,  even  by  imrOi- 
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cation,  requires  them  to  begin  business,  and  there  is  not  enough  to  justify 
the  inference  that  thej  intended  to  compel  the  continuance  of  business 
when  once  begun.  Taking  the  statute  and  the  circumstances  together, 
the  interpolation  of  such  a  provision  in  the  policy  seems  more  like  the 
creation  than  construction  of  a  contract. 

But  let  us  test  this  interpretation  by  its  fruits.  The  agency  is  con- 
tinued during  the  war  that  the  policy-holder  may  there  pay  his  premiums 
from  year  to  year.  The  moment  the  agent  receives  it,  it  is  subject  to 
the  confiscation  act,  and  immediately  finds  its  way  into  the  Confederate 
treasury.  This  is  conceded ;  and  the  learned  judge,  in  Hamilton  v.  Mutual 
Life  Insurance  Company  of  New  York,  attempts  to  evade  the  force  of  it 
hy  suggesting,  on  page  256,  that  the  insured  '^  could  have  tendered  the 
premium,  and  the  agent  could  have  refused  to  receive  it  because  he  could 
not  remit  it  and  because  it  would  be  confiscated.''  In  that  event,  we 
apprehend  that  a  shrewd  and  sagacious  government  would  not  have  been 
long  in  discovering  that  the  insured  held  funds  belonging  to  a  northern 
institution  ;  and  vigilant  collectors  would  soon  have  destroyed  all  hope 
that  he  could  keep  them  for  the  benefit  of  the  creditor  until  after  the 
termination  of  the  war.  If  the  Confederate  government  had  determined 
to  devise  a  plan  by  which  they  could  draw  funds  from  the  loyal  people 
of  the  North  to  aid  in  carrying  on  the  rebellion,  they  could  hardly  have 
devised  a  more  ingenious  or  more  successful  one  than  this.  The  success 
and  magnitude  of  such  a  scheme  will  be  apparent  when  we  consider  that 
probably  every  life  insurance  company  in  the  country  had  agencies  in 
the  seceding  States  ;  and  that  the  number  of  policy-holders  was  so  large 
as  to  justify  the  belief  that  the  flow  of  money  through  this  channel  into 
the  treasury  of  the  Confederacy  would  have  been  constant  and  unremit- 
ting. And  then,  to  trace  the  results  still  further,  after  the  termination 
of  the  war,  and  the  policy-holders  have  paid  to  the  rebel  government  the 
premiums  for  four  successive  years,  suits  are  brought  on  the  policies,  and 
<x)urts  of  justice  are  gravely  asked  to  hold  the  companies  liable,  and  that 
too  without  any  abatement  on  account  of  the  premiums  which  the  com^ 
panics  did  not  receive.  Such  are  some  of  the  consequences  to  which  this 
argument  inevitably  leads. 

But  again ;  let  us  briefly  consider  the  e£Eect  of  the  war  upon  such  a 
contract  as  is  here  contemplated.  It  is  now  supposed  to  be  a  contract 
containing  mutual  obligations.  The  defendants  undertook  to  keep  an 
agency  in  South  Carolina,  and  the  insured,  if  he  would  continue  his 
policy,  undertook  to  pay  his  premiums  at  such  agency.  It  must  be  re* 
membered  that  the  obligation  to  keep  an  agency  is  inferred  partly  from 
the  previous  course  of  business,  and  if  it  exists  at  all  it  obliges  them  to 
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oontinue  the  agency  daring  the  war  substantially  as  before.  It  must  also 
be  borne  in  mind  that  it  is  not  a  rule  for  an  isolated  case,  but  it  is  appli- 
cable to  all  life  insurance  companies,  and  all  their  agents,  and  to  every 
pollc}  in  the  seceding  States.  In  theory,  and  before  the  war  such  it  was 
i:  fact,  the  business  of  the  agency  is  to  negotiate  and  seoure  new  policies 
suid  receive  premiums  as  they  become  due  on  outstanding  policies.  The 
agents  are  required  to  report  their  proceedings  and  make  remittances  at 
fihort  intervals  to  their  northern  principals  and  receive  instructions  from 
them.  Practically  the  whole  busiiiess  of  the  agency  is  interrupted  and 
destroyed,  and  the  agent. is  reduced  to  a  mere  figure-head  without  duties 
or  powers,  to  whom  each  policy-holder  may  annually  go  through  with 
the  form  of  tendering  his  premium.  Every  possible  advantage  to  the 
company  from  the  agency  is  destroyed,  and  the  agency,  which  is  judi- 
cially required,  is  radically  aud  essentially  different  from  any  thing  which 
either  party  ever  contemplated.  Is  that  just  ?  Is  it  not  much  more 
reasonable  to  hold,  and  does  it  require  any  argument  to  show,  thatfsuch 
a  contract  is  entirely  abrogated  by  the  war  ?  Every  argument  and  every 
reason  that  can  be  urged  for  the  abolition  of  a  contract  of  partnership  or 
of  affreightment  applies  equally  well  to  such  a  contract  as  this.  It 
becomes  a  contract  of  continuing  performance  in  the  strictest  sense. 

4.  But  it  is  said  that  the  non-performance  of  a  contract  will  always  be 
excused  when  the  intervention  of  the  law  forbids  one  party  from  per- 
forming and  the  other  party  from  receiving  performance.  This  is  doubt- 
less a  sound  proposition.  But  the  difficulty  is,  it  does  not  aid  the  plaintiff. 
The  real  question  is,  not  whether  the  party  is  excused  from  performing, 
but  what  are  the  consequences  of  not  perfonnmg  ?  In  one  of  the  cases 
the  court  says:  ''Their"  (the  defendants)  ''inability  to  receive  the 
premium  when  due  amounted  to  the  same  thing  as  if  the  premiums  had 
been  actually  tendered  and  the  defendants  had  refused  to  receive  them." 
With  all  deference  we  submit  that  this  cannot  be  true  as  a  general  rule. 
No  case  occurs  to  us  in  which  it  would  be  true  when  applied  to  an  uncon- 
ditional contract.  To  illustrate  :  a  man  contracts  to  erect  for  another  a 
wooden  building  at  a  given  place  on  or  before  a  given  day.  Before  per- 
formance the  act  becomes  unlawful,  by  dty  ordinance,  for  example, 
forbidding  the  erection  of  wooden  buildings  in  that  locality.  Non-per- 
formance would  certainly  be  excused,  but  his  legal  excuse  would  give 
him  no  right  under  the  contract.  No  action  could  be  maintained  against 
him  for  not  erecting  the  building,  and  it  is  equally  true  that  he  could 
maintain  no  action  against  the  proprietor  for  the  price  agreed  to  be  paid, 
nor  for  damages  for  not  permitting  the  erection  of  the  proposed  building, 
llio  law  having  annolled  the  contract,  both  parties  are  absolved  from  all 
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obligation  under  it.  Therefore  it  ig  not  true  that  the  parties  wonJd  stand 
as  they  would  if  performance  had  been  lawful,  and  there  had  been  a 
tender  of  performance  and  a  refosal.  Neither  is  the  proposition  a  sound 
one  in  its  application  to  the  case  under  consideration.  Let  us  lay  aside 
the  existing  insvrance,  and  consider  the  contract  solely  in  reference  to  the 
future.  The  defendants  say  to  the  insured,  *'  Pay  us  so  much  money  on 
or  before  a  given  day,  and  we  will  insure  your  life  a  given  sum  for  one 
year  from  that  day."  The  defendants*  undertaking  is  a  conditional  one. 
If  the  other  party  does  not  pay  no  obligation  attaches.  Before  payment, 
and  on  the  day  named,  the  law  absolutely  prohibits  the  one  party  from 
paying,  and  the  other  party  from  receiving  pay.  It  cannot  be  true  that 
that  would  be  equivalent  to  payment ;  or,  assuming  that  there  is  no  legal 
impediment,  a  tender  of  payment  and  a  refusal.  If  it  is,  then  the  law 
excuses  one  party  from  paying  the  consideration,  and  yet  gives  him  the 
benefit  of  the  contract  precisely  as  if  he  had  paid.  It  deprives  the  other 
party  of  the  consideration,  and  converts  a  oonditional  pronuae  into  an 
absolute  one  without  performance  of  the  condition. 

It  is  no  answer  to  say  that  the  premium  may  be  subsequently  paid  or 
allowed  when  the  policy  is  collected.  The  parties  have  a  right  to  make 
their  own  contracts,  and  courts  have  no  power  to  vary  them  or  make 
contracts  for  them.  They  have  fixed  the  time  of  payment  and  made  it 
material.  TXme  ts  of  the  essence  of  the  contract.  The  law  will  no  more 
postpone  the  payment  in  such  cases  than  it  will  deprive  the  party  of  it 
entirely.  In  this  as  in  unconditional  contracts,  the  law  having  intei^ 
vened  to  prevent  performance,  there  is  no  contract  and  no  liability 
attaches  to  either  party. 

The  only  possible  answer  to  this  view  of  the  case  that  we  can  con- 
ceive of  is,  that  the  insured  had  a  vested  interest  in  subsequent  insur- 
ance in  consideration  of  the  premiums  paid  for  the  preceding  years,  of 
which  the  law  will  not  deprive  him.  If  the  law  is  driven  to  the  alter- 
native — either  to  destroy  that  right  or  vary  the  contract,  or  rather  make 
a  new  one  for  the  parties, — we  submit  that  the  former  is  less  objection- 
able than  the  latter.  For  the  latter  we  have  no  precedent,  and  there  is 
no  limit  to  the  mischief  which  will  follow  the  mtroduction  of  such  a 
principle  into  our  system  of  jurisprudence.  In  respect  to  the  former,  it 
is  neithei  the  first  nor  the  only  instance  in  which  war  destroys  private 
rights  and  vested  interests.  But  no  such  alternative  exists.  It  is  not 
strictly  correct  to  say  that  the  law  deprives  the  msured  of  a  vested  right. 
The  law  simply  enforces,  according  to  its  letter  and  spirit,  the  contract 
which  the  party  made.  If  that  works  a  forfeiture,  the  hardship  is  attrib* 
utable  to  the  contract  and  not  to  the  law.     Neither  the  defendants  nor 
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the  law  guaranteed  that  performance  by  the  inBored  should  always  be 
lawful. 

Thus  far  in  considering  this  point  we  have  assumed  that  the  law  di 
rectly  prohibited  the  payment  of  this  premium.  But  such  is  not  the 
fact.  Payment  in  itself  considered  was  not  unlawful.  The  law  simply 
prohibited  intercourse  between  enemies.  As  a  consequence  payment 
which  required  such  intercourse  was  prohibited.  If  payment  could  be 
made  without  such  intercourse  it  was  perfectly  lawful.  Such  payment 
was  certainly  possible.  Had  the  insured  come  into  the  northern  States 
and  remained  here,  or  employed  an  agent,  as  he  had  an  opportunity  to 
do  (for  war,  as  a  coming  event,  cast  its  gloomy  shadow  before,  especially 
in  South  Carolina),  he,  or  his  agent,  might  have  paid,  and  the  defend- 
ants might  have  received,  the  premiums  without  the  violation  of  any 
law  whatever.  We  cannot,  therefore,  attribute  to  the  law  consequences 
which  the  party,  by  his  own  act,  has  brought  upon  himself. 

5.  In  Ou)ptan  v.  I^re  Insurance  Company,  7  Bush,  179  ;  S.  C,  3  Am. 
Rep.  290,  the  court  attaches  importance  to  the  supposed  hardship  of  a 
forfeiture.  It  says :  "  However  lawful  the  conditions  of  avoidance,  as 
prescribed  in  this  case,  may  be  admitted  to  be,  it  is  in  effect  a  forfeit- 
ure, which  ought  not  to  be  favored.  To  subject  to  forfeiture  all  the 
premiums  paid,  as  well  as  the  five  thousand  dollars  for  the  loss  of  life, 
would  be  harshly  and  unreasonably  penal  for  no  better  cause  than 
the  inevitable  non-precise  payment  of  another  installment  of  preminms, 
which  the  law  prevented  the  appellant  from  a  right  to  receive.  Nonet  of 
the  parties  can  be  presumed  to  have  contemplated  such  disabling  war,  or 
to  have  intended,  by  the  condition  of  avoidance,  more  than  voluntary 
failure  to  pay  when  there  was  legal  ability  to  receive  the  premiums.'' 

The  rule  of  law  that  forfeitures  are  not  favored  is  a  salutary  rule,  and 
we  have  no  disposition  to  weaken  its  force.  We  should  be  careful, 
however,  to  guard  against  its  misapplication.  In  respect  to  contracts,  it 
is  usually  if  not  universally  applied  to  cases  in  which  the  party,  by  doing 
or  omitting  to  do  some  act,  forfeits  an  estate  or  a  sum  of  money,  in  ad- 
dition to  losing  the  advantages  of  the  contract.  This  is  the  first  instance 
within  our  knowledge  in  which  it  has  been  applied  to  give  the  party  the 
benefit  of  the  contract  without  performance  on  his  part  We  contend 
that  this  is  not  such  a  forfeiture  as  calls  for  or  admits  of  the  application 
of  the  rule.  One  man  cannot  forfeit  the  property  of  another.  The  tliino; 
forfeited  must  be  his  own.  The  argument  assumes  that  the  plaintiff  had 
a  vested  right  to  the  sum  insured  for  ;  whereas  he  had  no  such  right,  not 
even  contingently,  unless  he  continued  to  pay  the  premiums.  In  (Inn 
ease  the  insured  fiuled  to  pay  the  premiums,  consequently  he  had  no 
Vol.  XIX.— 64 
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vested  right  to  the  insurance.     Therefore  there  was  no  forfeiture,  in  the 
proper  sense  of  the  word,  in  respect  to  that. 

The  court  also  speaks  of  forfeiting  the  whole  amount  of  premiums 
previously  paid.  This  is  only  partially  true.  To  a  considerable  extent 
he  received  a  valuable  consideration  for  the  amount  paid,  in  the  risk 
which  the  company  assumed  during  the  time  the  policy  was  in  force.  So 
that  the  real  loss  by  a  failure  to  pay  is  comparatively  small.  And  the 
possibility  of  such  a  loss  must  be  presumed  to  have  been  in  the  minds  of 
the  parties  when  entering  into  the  contract,  and  considered  by  them  ac- 
cordingly. The  possibility  of  a  failure  to  pay  was  provided  for  in  the 
provision  in  such  case  that  "  all  payments  made  thereon  shall  be  for- 
feited to  the  said  company.''  In  a  hazardous  contract  that  was  a  risk 
which  the  insured  assumed.  It  is  not,  therefore,  such  a  forfeiture  as 
courts  of  equity  will  relieve  against,  much  less  will  courts  of  law  make 
a  contract  for  the  parties  for  the  purpose  of  avoiding  it. 

Again,  if  this  principle  is  to  be  applied  to  life  insurance  policies, 
there  is  no  reason  for  limiting  the  application  to  cases  of  war.  There 
is  the  same  hardship,  and,  therefore,  the  same  propriety  in  applying  the 
rule  to  cases  where  the  party,  by  accident,  misfortune,  or  inevitable  ne- 
cessity, fails  to  pay  the  premiums.  To  apply  the  rule  in  such  cases 
would  make  the  companies  insurers  against  all  such  contingencies,  and 
that  certainly  will  not  be  seriously  claimed.  This  rule,  too,  if  applicable 
at  all,  must  be  applied  in  all  cases,  whether  few  or  many  premiums  have 
been  paid.  There  is  no  room  or  reason  for  a  distinction  between  the 
payment  of  one  and  many,  except  that  each  payment  slightly  increases 
the  value  of  the  right  acquired.  If  but  a  single  payment  had  been  made, 
would  any  court  seriously  consider  the  propriety  of  straining  the  law  or 
the  contract  for  the  purpose  of  saving  a  forfeiture  ? 

But  this  is  not  all.  The  application  of  this  doctrine  to  cases  where 
the  payment  of  the  premiums  has  been  interrupted  by  war  fails  to  take 
a  comprehensive  view  of  the  question  at  issue.  It  looks  only  to  the  im- 
mediate parties  to  the  suit,  and  regards  the  policy  as  an  isolated  trans- 
action ;  whereas,  in  fact,  it  is  but  one  act,  a  small  fraction  indeed,  of  a 
vast  system  of  business.  It  is  a  business,  too,  which  is  based  upon  a  cal- 
culation of  chances  and  a  system  of  avei*ages.  The  average  duration  of 
any  number  of  insurable  lives  may  be  estimated  with  tolerable  accuracy, 
and  each  person,  of  whatever  age,  in  a  healthy  condition,  has  his  ''  ex- 
[>ectation  of  life,"  which  is  known  and  relied  upon.  Some  exceed  and 
some  fall  short  of  the  average.  Hence,  some  pay  more,  some  less  :  but 
the  sum  insured  is  the  same,  whether  few  or  many  premiums  are  paid. 
The  company  receives  on  one  policy,  in  premiums  and  interest,  more 


SEPTEMBER  TERM,  1874.  607 

Worthington  ▼.  The  Charter  Oak  Life  Insurance  Company. 

than  it  pays ;  on  another,  much  less  ;  but  individual  policies  are  not  re- 
garded  ;  it  is  the  average  duration  of  life  and  the  result  of  the  business 
as  a  whole. 

The  proportion  of  those  who  will  allow  their  policies  to  be  forfeited  ii 
also  a  matter  of  calculation,  and  can  be  determined  with  reasonable  cer- 
tainty in  advance.  It  is  doubtful,  however,  whether  these  forfeitures 
operate  in  the  end  to  the  advantage  of  the  companies.  As  a  nile,  the' 
policies  which  lapse  are  the  best  risks  for  the  insurer.  As  they  drop  out, 
the  average  of  those  which  remain  is  materially  reduced.  But  whether 
they  gain  or  lose  is  not  material.  In  ordinary  times,  the  consequences 
of  forfeited  policies  can  be  anticipated  and  provided  for.  The  late  war 
caused  all  policies  subject  to  its  operation  to  lapse  temporarily.  It  will 
probably  be  found  that  a  few  only  returned  to  pay  their  premiums  at 
the  close  of  the  war.  Of  those,  most,  if  not  all,  are  cases  in  which  the 
insured  either  died  during  the  war,  or  survived  it  in  impaired  health. 
The  application  of  the  rule  we  are  now  considering  to  this  class  of  cases, 
therefore,  practically  revives  only  the  very  worst  risks  for  the  company, 
and  compels  it  to  submit  to  the  loss  of  all  the  better  and  more  desirable 
risks.  A  court  of  justice  should  never  relieve  one  party  of  a  hardship, 
apparent  or  real,  at  the  expense  of  the  other.  By  so  doing,  possibly  the 
court  may  impose  a  greater  hardship  than  the  one  it  relieves.  If  the 
contract  relations  of  two  persons  are  such  that  one  or  the  other  must 
suffer  a  hardship,  each  party  being  equally  free  from  blame,  the  law  will 
leave  it  precisely  where  the  contract  places  it. 

Let  us  consider  the  consequences  of  this  doctrine  to  a  single  company. 
A  large  number  of  policies,  many  thousands  perhaps,  were  outstanding 
in  the  seceding  States.  Some  policy-holders,  doubtless,  lost  their  lives  in 
the  field.  In  respect  to  them,  the  company  is  exempt  from  liability. 
Others  were  non-combatants.  Of  these,  some,  probably  a  small  part  of 
the  whole,  died  during  the  war,  or  since.  In  all  such  cases,  especially 
where  the  premiums  were  paid  or  tendered  immediately  after  the  war, 
the  company  will  be  caUed  upon  to  pay  the  insurance.  But  in  the 
greater  number  of  cases,  where  the  holders  of  policies  survived  the  war 
in  health,  the  company  has  no  means  of  compelling  them  to  revive  their 
policies  and  pay  the  arrearages  of  premiums,  but  must  content  itself  in 
seeing  them  exercise  their  right  of  election  by  refusing  to  continue  the 
old  policy,  and  taking  a  new  one,  thereby  saving  several  years'  back 
premiums.  Now,  if  some  means  could  be  devised  whereby  all  the  poll- 
cies  held  by  non-combatants  could  be  revived  at  the  close  of  the  war, 
and  the  payment  of  arrearages  be  compelled,  there  would  be  some  jus- 
tice in  holding  the  company  liable  in  those  cases  where  the  policies  have 
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terminated  by  the  death  of  the  insured.  But  a  rule  of  law  which  reviTes 
and  enforces  all  those  policies  in  which  all  the  advantages  are  against 
the  company,  and  leaves  null  and  void  all  those  policies  in  which  the 
aGJTantages  are  in  favor  of  the  company,  is  neither  reasonable,  befitting, 
nor  judt. 

6.  One  other  question  remains  to  be  considered.  To  what  extent  was 
this  policy  abrogated  by  the  war  ?  The  general  principles  of  interna- 
tional law,  which  determine  the  e£Eectof  war  upon  existing  contracts,  are 
well  established,  clearly  defined,  and  not  difficult  of  application.  In  the 
case  of  The  Rapid,  8  Cranch,  155,  Johnson,  J.,  in  speaking  of  the  nature 
and  consequences  of  a  state  of  war,  says :  ''*•  On  this  point  there  is  really 
no  difference  of  opinion  among  jurists ;  there  can  be  none  among  those 
who  will  distinguish  between  what  it  is  in  itself,  and  what  it  ought  to  be 
under  the  influence  of  a  benign  morality  and  the  modern  practice  of  civ« 
ilized  nations.  In  the  state  of  war,  nation  is  known  to  nation  only  by 
their  armed  exterior ;  each  threatening  the  other  with  conquest  or  an- 
nihilation. The  individuals  who  compose  the  belligerent  States  exist,  as 
to  each  other,  in  a  state  of  utter  occlusion.  If  they  meet,  it  is  only  in 
'sombat.''  After  speaking  of  some  rules  which  have  been  introduced 
into  modem  warfare,  and  which  owe  their  existence  altogether  to  mutual 
concessions,  he  adds :  "*  On  the  subject  which  particularly  affects  this 
case,  there  has  been  no  general  relaxation.  The  universal  sense  of  nap 
tions  has  acknowledged  the  demoralizing  effects  that  would  result  from 
the  admission  of  individual  intercourse.  The  whole  nation  are  embarked 
in  one  common  bottom,  and  must  be  reconciled  to  submit  to  one  commom 
fate.  Every  individual  of  the  one  nation  must  acknowledge  every  indi- 
vidual of  the  other  nation  as  his  own  enemy,  because  the  enemy  of  his 
country."  Again,  on  page  162,  he  says:  '*  But  the  object,  policy  and 
spirit  of  the  rule  is,  to  cut  off  all  communication  or  actual  locomotive 
intercourse  between  individuals  of  the  belligerent  States.  Negotia- 
tion or  contract  has,  therefore,  no  necessary  connection  with  the  offense. 
Intercourse  inconsistent  with  actual  hostility  is  the  offense  against 
which  the  operation  of  the  rule  is  directed ;  and  by  substituting  this 
definition  for  that  of  trading  with  an  enemy,  an  answer  is  given  to  this 
argument." 

In  Grittwold  v.  Waddington,  16  Johns.  479,  Chancellor  Kent,  referring 
CO  the  casc  of  77ie  Rapid,  says :  ^'  Here  then  we  have  the  final  consum- 
mation •f  this  discussion,  and  the  sanction  of  the  doctrine  we  have  been 
(  acing,  solemnly  given  by  the  highest  judicial  authority  in  the  United 
States.  It  reaches  to  all  interchange,  or  transfer,  or  removal  of  property^ 
to  all  negotiations  and  contracts,  to  all  communications,  to  all  locomotive 
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interooorse,  to  a  state  of  utter  occlusion,  to  any  intercourse  but  one  of 
open  hostility,  to  any  meeting  but  in  actual  combat.'' 

In  the  case  of  7%e  Jtdicty  8  Granch,  181,  Judge  Stort  is  equally  ex« 
plicit.  On  page  193  he  says  :  ''  At  the  threshold  of  this  inquiry,  J  lay  it 
down  as  a  fundamental  proposition,  that  strictly  speaking,  in  war,  all  in- 
tercourse between  the  subjects  and  citizens  of  the  belligerent  countries  is 
illegal,  unless  sanctioned  by  the  authority  of  the  government,  or  in  the 
exercise  of  the  rights  of  humanity.  I  am  aware  that  the  proposition  is 
usually  laid  down  in  more  restricted  terms  by  elementary  writers,  and  is 
confined  to  commercial  intercourse.'* 

Again,  on  pages  194-195,  he  says  :  '^  But  independent  of  all  authority, 
it  would  seem  a  necessary  result  of  a  state  of  war,  to  suspend  all  negotia- 
tions and  intercourse  between  the  subjects  of  i^he  belligerent  nations. 
By  the  war  every  subject  is  placed  in  hostility  to  the  adverse  party.  He 
is  bound  by  every  effort  of  his  own  to  assist  his  own  government,  and  to 
counteract  the  measures  of  its  enemy.  Every  aid  therefore  by  personal 
communication,  or  by  other  intercourse,  which  shall  take  off  the  pressure 
of  the  war,  or  foster  the  resources,  or  increase  the  comforts  of  the  public 
enemy,  is  strictly  inhibited."  ♦  #  #  ♦  u  "phe  ground  upon  which  a 
trading  with  the  enemy  is  prohibited  is  not  the  criminal  intentions  of  the 
parties  engaged  in  it,  or  the  direct  and  immediate  injury  to  the  State. 
The  principle  is  extracted  from  a  more  enlarged  policy,  which  looks  to 
the  general  interests  of  the  nations,  which  may  be  sacrificed  under  the 
temptations  of  unlimited  intercourse,  or  sold  by  the  cupidity  of  corrupted 
avarice." 

We  are  aware  there  is  a  tendency  in  modem  times  to  soften  the  rigors 
of  the  war,  and  relax  the  principles  of  international  law,  so  far  as  they 
affect  private  property  and  rights.  On  this  subject  Chancellor  Kent,  in 
GrUwold  V.  Waddington,  says  :  ^*  It  is  the  business  of  government,  and 
not  of  courts  of  justice,  to  relax  the  rules  of  war.  The  power  that 
declares  or  carries  on  war  may  soften  its  evils,  to  every  extent  consistent 
with  the  public  interest,  of  which  it  is  in  this  instance  the  exclusive 
judge.  It  is  its  bounden  duty  to  make  war  fulfill  its  end  with  the  least 
possible  mischief,  and  to  hasten  the  blessings  of  peace."  This  is  sound 
doctrine  and  throws  all  the  responsibility  where  it  properly  belongs  — 
upon  the  war-making  power.  It  is  the  business  of  the  courts  to  ad- 
min inter  international  law,  and  not  to  relax  or  modify  it  according  to 
their  notions  of  propriety.  It  is  much  wiser  and  safer  to  leave  that 
matter  with  the  power  that  makes  and  carries  on  the  war.  But  we 
ueed  not  dwell  longer  upon  the  general  principles  which  govern  ihh 
case. 
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The  law  as  stated  above  is  pretty  uniformly  accepted  by  the  modem 
cases  as  the  established  doctrine  of  this  country.  They  differ  somewhat 
in  its  application.  The  difficulty  in  applying  it  to  a  policy  of  life  insurance 
arises  from  the  complex  nature  of  the  contract.  There  are  cases  which 
regard  it  as  a  contract  of  continuing  performance,  and  therefore  dissolved 
bj  war.  Others  consider  it  a  contract  of  periodical  performance,  and 
affected  as  the  payment  of  a  debt  is,  suspended  or  postponed  until  after 
the  war.  On  this  point  there  has  been  much  discussion.  We  regard  it 
as  immaterial  whether  it  is  called  by  one  name  or  another.  In  terms  it 
requires  certain  acts  to  be  done  annually  or  oftener.  On  each  act  future 
rights  and  obligations  depend.  It  neither  begins  nor  ends,  but  continues 
a  contract,  and  one  which  contemplates  future  acts  of  performance  by 
both  parties.  As  a  rule  each  act  requires  intercourse  or  communication 
Itetween  enemies,  whenever  the  parties  to  it  are  citizens  of  belligerent 
States.  War  therefore  dissolves  the  contract  so  far  as  it  relates  to  in- 
surance which  depends  upon  the  payment  of  the  premiums  after  the 
commencement  of  the  war. 

The  theory  that  the  premium  as  it  becomes  due  is  a  iUbi  is  a  fallacious 
one,  and  leads  to  erroneous  conclusions.  It  resembles  a  debt  only  in 
that  it  is  a  payment  of  money.  A  debtor  is  under  obligation  to  pay ; 
here  no  obligation  exists.  The  payment  of  a  debt  may  be  compelled ; 
payment  of  the  premium  is  entirely  optional  with  him  who  is  to  pay. 
The  intent  accompanying  the  act,  the  object  aimed  at,  and  the  conse* 
quences  resulting  therefrom,  are  essentially  and  radically  different  in  the 
two  cases.  The  one  discharges  an  obligation  previously  existing,  and 
closes  the  transaction  between  the  parties ;  the  other  creates  an  obliga- 
tion which  did  not  previously  exist,  continues  in  force  an  existing  contract 
which  otherwise  would  have  terminated,  and  contemplates  future  dealings 
between  the  parties.  While  it  is  in  form  the  payment  of  money,  it  is  in 
substance  the  making  of  a  contract.  The  payment  of  a  debt  is  only 
suspended ;  the  making  of-  a  contract  is  prohibited  by  the  war. 

Is  the  contract  executed  or  executory  ?  1$  the  payment  of  the  annua] 
premiums  a  condition  precedent  or  subsequent  ?  On  these  points  there 
has  b^n  little  discussion.  Courts  have  assumed  one  answer  or  the  other, 
in  reply  to  each,  according  as  their  decision  has  been  for  or  against  the 
company.  Perhaps  a  categorical  answer  either  way  would  not  be 
strioily  correct.  In  the  case  before  us  the  premium  was  paid  to  January 
14th,  1862.  Up  to  that  time  it  was  an  executed  contract.  No  further 
act  was  required  by  either  party.  Had  death  intervened,  the  contiact 
for  future  insurance  would  have  ceased  to  exist,  and  nothing  would  have 
remained  but  to  prove  the  death  and  pay  the  money  —  acts  which  j »ertaic 
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to  the  remedy.  To  that  extent  the  contract  was  not  dissolved  by  the 
war.  By  entering  into  the  contract  and  paying  the  first  preoiium  the 
party  acquired  a  right  to  continue  the  insurance  during  life.  In  thai 
respect  also  it  was  an  executed  contract,  and  the  party  received  all  he 
contracted  for  —  a  mere  right  or  privilege,  which  was  unavailable,  au<] 
without  value,  unless  he  complied  with  the  conditions.  The  law  pro- 
hibited him  from  complying,  and  therefore  destroyed  the  right,  precisely 
as  it  forbids  the  contract  of  partnership  or  affreightment,  and  thereby 
destroys  the  rights  of  the  parties  under  it. 

In  relation  to  insurance  after  January  14th,  1862,  which  is  the  point 
that  concerns  the  case,  it  is  different.  There  is  a  manifest  distinction 
between  a  right  to  insure  and  actual  insurance.  There  was  no  actual 
insurance,  and  the  party  could  obtain  none,  except  by  complying  with 
the  conditions  —  an  act  to  be  done  by  him.  It  was  an  executory  con- 
tract on  his  part,  and  the  law  preventing  the  execution  of  it  by  him,  the 
contract  was  necessarily  dissolved. 

As  to  the  nature  of  the  condition.  It  has  no  reference  to  present 
insurance ;  that  is  unconditional.  The  right  to  future  insurance  is  an 
existing  right,  which  may  be  defeated  by  non-payment  of  the  premium. 
As  to  that,  it  is  clearly  a  condi^on  subsequent.  But  the  right  is  of  such 
a  nature  that  its  existence  absolutely  depends  upon  payment.  Future 
insurance  is  not  an  existing  fact,  and  cannot  exist  except  upon  the  pay 
ment  of  the  premium.  As  to  that  it  is  as  clearly  a  condition  precedent 
The  war,  preventing  its  performance,  dissolved  that  part  of  the  contract. 
There  are  cases  on  this  subject  in  which  the  courts  have  come  to  the 
same  result  that  we  have  ;  but  we  have  not  deemed  it  necessary  to  notice 
them  at  length.  Tait  v.  Niew  York  Mutual  Life  Ins.  Co.,  U.  S.  Dist. 
Court  of  Tennessee,  by  Emmons,  J.,  4  Big.  L.  &  A.  Ins.  Cos.  479  ;  Dil- 
lard  V.  Manhattan  Life  Insurance  Co.,  44  Gra.  119;  S.  C,  9  Am.  Rep. 
•167.  We  are  aware  that  the  Court  of  Appeals  in  New  York  has  taken 
a  different  view  of  the  question.  Cohen  v.  New  York  Mutual  Life  Insur- 
ance  Company,  50  N.  Y.  610  ;  S.  C,  10  Am.  Rep.  522  ;  Sands  v.  New  York 
Mutual  Life  Insurance  Company,  50  N.  Y.  626  ;  S.  C,  10  Am.  Rep.  535  ; 
Martine  v.  International  Life  Insurance  Company,  53  N.  Y.  339  ;  S.  C, 
13  Am.  Rep.  529.  They  rely,  however,  to  a  considerable  extent,  upon 
the  authority  of  the  cases  we  have  been  considering.  Not  being  satisfied 
with  the  reasons  given  in  those  cases,  we  have  not  regarded  them  aa 
binding  upon  us,  but  have  felt  at  liberty  to  consider  the  case  upon  prin- 
ctple,  especially  as  we  have  been  informed  that  the  question  has  been 
before  the  Supreme  Court  of  the  United  States,  and  no  decision  rendered^ 
M  the  court  was  equally  divided. 
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We  advise  the  Superior  Coart  that  the  demurrer  should  be  sustained. 
In  this  opinion  Park,  C.  J.,  and  Pardee,  J.,  concurred ;  Foster  and 
Phelps,  JJ.,  dissented. 

NoTB.~In  addition  to  ttie  cwseH  cited  above,  ste  The  MiUiuU  BenefU  L^fe  Iw.  Co.  y. 
Halyard,  18  Am.  Rep.  741 ;  Mutual  Benefit  lAfe  Ins,  Co.  v.  Atwoodf  id.  652;  both 
holding  a  doctrine  contrary  to  the  above  case. 

The  question  was  decided  by  the  Supreme  Court  of  the  United  States  at  its  October 
Term,  1876,  but  the  court  was  divided  and  even  the  majority  was  not  harmonious  as  to 
the  ground  of  the  decision.  As  the  question  may  bUU  be  considered  an  open  one  we 
give  here  the  decision  of  the  Supreme  Court  We  will  only  observe  that  while  the  owes 
which  have  heretofore  held  that  a  failure  to  pay  the  premiums  was  uot  excosed  by 
reason  of  war,  puttheir  decision  on  the  ground  that  the  oonditiou  to  pay  was  a  condition 
precedent,  the  Supreme  Court  held  that  the  condition  was  a  condition  subsequent. 

The  decision  of  the  Supreme  Court  was  in  three  cases  in  error  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Mississippi,  the  first  of  which  was  The 
yew  York  Life  Ins.  Co.  v.  Statham. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court.  The  first  of  these  casep  is 
a  bill  in  equity  filed  to  recover  the  amount  of  a  policy  of  life  assurance,  granted  by  the 
defendants  (now  plaintiffs  in  error)  in  1861,  on  the  life  of  Dr.  A.  D.  Statham,  of  Missis- 
sippi, from  the  proceeds  of  certain  funds  belonging  to  the  defendants  attached  in  the 
hands  of  their  agent  at  Jackson,  in  that  State.  It  appears  from  the  statements  of  the 
bill  that  the  annual  premiums  accruing  on  the  policy  were  all  regularly  paid  until 
the  breaking  out  of  the  late  civil  war;  but  that,  in  consequence  of  that  event,  the  pre- 
mium due  on  the  8th  of  December,  1861,  was  not  paid ;  the  parties  assured  being  rent- 
dents  of  Mississippi,  and  the  defendants  a  corporation  of  New  York.  Dr.  Statham  died 
in  July,  1862. 

'  The  second  case  is  an  action  at  law  brought  in  the  same  court  against  the  same 
defendants  to  recover  the  amount  of  a  policy  issued  in  1859  on  the  life  of  one  Henry  S. 
Seyms,  the  husband  of  the  plaintiff.  In  this  case  also  the  premiums  had  been  paid  mitil 
the  breaking  out  of  the  war,  when  by  reason  thereof  they  ceased  to  1)e  paid,  the  plalij* 
tiff  and  her  husband  being  residents  of  Mississippi.    Seyms  died  in  May,  1862. 

The  third  case  is  a  similar  action  at  law  brought  in  the  same  court  against  the  Man- 
hattan Life  Insurance  Company  of  New  York  to  recover  the  amount  of  a  policy  issued 
by  them  in  1868  on  the  life  of  C.  L.  Buck,  of  Vicksburg,  Mississippi;  the  circumstances 
being  substantially  the  same  as  in  the  other  cases. 

The  policies  in  all  the  cases  were  in  the  nsiuil  form  of  such  instruments,  declaring 
that  the  company,  in  consideration  of  a  certain  specified  sum  to  them  in  hand  paid  by 
the  assured,  and  of  an  annual  premium  of  the  same  amount  to  be  paid  on  the  si\me  day 
and  month  in  every  year  during  the  continiuuice  of  the  policy,  did  assure  tlie  life  of  the 
party  named,  in  a  specified  amount,  for  the  term  of  his  natural  life.  The  policies  con- 
tained various  conditions  upon  the  breach  of  which  they  were  to  be  null  and  void  :  and 
amongst  others  the  following:  "that  in  case  the  said  (assured)  shall  not  pay  the  said 
premium  on  or  before  the  several  days  hereinbefore  mentioned  for  the  payment  thereof, 
then  and  in  every  such  case  the  said  company  shall  not  be  liable  to  the  payment  of  the 
sum  insured,  or  in  any  part  thereof,  and  this  policy  shall  cease  and  determine."  The 
Manhattan  policy  contained  the  additional  provision,  that  in  every  case  where  the  policy 
should  cease  or  become  null  and  void,  all  previous  payments  made  thereon  should  be 
forfeited  to  the  company. 

The  non-payment  of  the  premiums  in  arrear  was  set  up  in  bar  of  the  actions,  and  the 
plaintiffs  respectively  relied  on  the  existence  of  the  war  as  an  excuse,  offering  to  deduct 
the  premiums  in  arrear  from  the  amounts  of  the  policies. 
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We  agree  with  the  court  below,  that  the  contract  is  not  an  assurance  for  a  single  year, 
with  a  privilege  of  renewal  from  year  to  year  by  paying  the  annual  premium,  but  that 
it  is  an  entire  contract  of  assurance  for  life,  subject  to  discontinuance  and  forfeiture  for 
non-payment  of  any  of  the  stipulated  premiums.  Such  is  the  form  of  the  contract,  and 
such  is  its  character.  It  has  been  contended  that  the  payment  of  each  premium  in  tl:  e 
consideration  for  insurance  durin<;  the  next  following  year  —  as  in  fire-policies.  But 
the  position  is  untenable.  It  often  happens  that  the  assured  pays  the  entire  premium 
in  advance,  or  in  five,  ten,  or  twenty  annual  installments.  Such  installments  are  clearly 
not  intended  as  the  consideration  for  the  respective  years  in  which  they  are  paid;  for, 
after  they  are  all  paid,  the  policy  stands  good  for  the  balance  of  the  life  insured,  without 
any  further  payment  Each  installment  is,  in  fact,  part  consideration  of  the  entire  in- 
surance for  life.  It  is  the  same  thing,  where  the  annual  premiums  are  spread  over  the 
whole  life.  The  value  of  assurance  for  one  year  of  a  man's  life  when  be  is  young, 
strong,  and  healthy,  is  manifestly  not  the  same  as  when  he  is  old  and  decrepit  There 
is  no  proper  relation  between  the  annual  premium  and  the  risk  of  assurance  for  the  year 
in  which  it  is  paid.  This  idea  of  assurance  from  year  to  year  is  the  suggestion  of  ingen- 
ious counsel.  The  annual  premiums  are  an  annuity,  the  present  value  of  which  is 
calculated  to  correspond  with  the  present  value  of  the  amount  assured,  a  reasonable 
percentage  being  added  to  the  premiums  to  cover  expenses  and  contingencies.  The 
whole  premiums  are  balanced  against  the  whole  insurance. 

But  whilst  this  is  true,  it  must  be  conceded  that  promptness  of  payment  is  essential  in 
the  business  of  life  insurance.  All  the  calculations  of  the  insurance  company  are  based 
on  the  hypothesis  of  prompt  payments.  They  not  only  calculate  on  the  receipt  of  the 
premiums  when  due,  but  on  compounding  interest  upon  them.  It  is  on  this  basis  that 
they  are  enabled  to  offer  assurance  at  the  favorable  rates  they  do.  Forfeiture  for  non- 
payment is  a  necessary  means  of  protecting  themselves  from  embarrassment.  Unless 
it  were  enforceable  the  business  would  be  thrown  into  utter  confusion.  It  is  like  the 
forfeiture  of  shares  in  mining  enterprises,  and  all  other  hazardous  undertakings.  There 
mugt  be  power  to  cut  off  unprofitable  members  or  the  success  of  the  whole  scheme  is 
endangered.  The  insured  parties  are  associates  in  a  great  scheme.  This  associated 
relation  exists  whether  the  company  be  a  mutual  one  or  not.  Each  is  interested  in  the 
engagements  of  all;  for  out  of  tiie  co-existence  of  many  risks  arises  the  law  of  average 
which  underlies  the  whole  business.  An  essential  feature  of  this  scheme  is  the  mathe- 
matical calculations  referred  to,  on  which  the  premiums  and  amounts  assured  are  based. 
And  these  calculations,  again,  are  based  on  the  assumption  of  average  mortality  and  of 
prompt  payments  and  compound  interest  thereon.  Delinquency  cannot  be  tolerated 
nor  redeemed,  except  at  the  option  of  the  company.  This  has  always  been  the  under- 
standing and  the  practice  in  this  department  of  business.  Some  companies,  it  is  true, 
accord  a  grace  of  thirty  days,  or  other  fixed  period,  within  which  the  premium  in  arrear 
may  be  paid  on  certain  conditions  of  continued  good  health,  etc.  But  this  is  a  matter  of 
stipulation,  or  of  discretion  on  the  part  of  the  particular  company.  When  no  stipulation 
exists  it  is  the  general  understanding  that  time  is  material,  and  that  the  forfeiture  is 
absolute  if  the  premium  be  not  paid.  The  extraordinary  and  even  desperate  efforts 
sometimes  made,  when  an  insured  person  is  in  eztremU  to  meet  a  premium  coming 
due,  demonstrates  the  common  view  of  this  matter. 

The  case  therefore  is  one  in  which  time  is  material  and  of  the  essence  of  the  contract 
Non-payment  at  the  day  involves  absolute  forfeiture,  if  such  be  the  terms  of  the  con- 
tract, as  in  the  case  here.  Courts  cannot  with  safety  vary  the  stipulation  of  the  parties 
by  introducing  equities  for  the  relief  of  the  insured  against  their  own  negligence. 

But  tlie  court  below  bases  its  decision  on  the  assumption  that  when  perfonuince  of  the 
eondition  becomes  illegal  in  consequence  of  the  prevalence  of  public  war,  it  is  excused, 
and  forfeiture  does  not  ensue.  It  supposes  the  contract  to  have  been  suspended  diring 
the  war,  and  to  have  revived  with  all  its  foroe  when  the  war  ended.  Such  a  suspension 
and  revi  val  do  take  place  in  the  case  of  ofdinary  debts.    Bat  have  they  ever  been  known 
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to  take  place  iu  the  cane  of  executory  oontracts  in  which  time  is  material  ?  If  a 
Texas  merchant  had  contracted  to  famish  some  nortliem  explorer  a  thonsaiul  caiM 
of  preserved  meat  by  a  certain  day,  so  as  to  be  ready  fof  his  departure  for  tho  Nortii 
Pole,  and  was  prevented  from  famishing  it  by  the  civil  war,  would  the  contract  still  bn 
good  at  the  dose  of  the  war  five  years  afterward  and  after  the  return  of  the  expedi^onf 
If  the  proprietor  of  a  Tennessee  quarry  had  agreed  in  1860  to  furnish  during  the  twc 
following  years  ten  thousand  cubic  feet  of  nmrble  for  the  construction  of  a  building  ia 
Olndxmati,  could  he  have  claimed  to  perform  the  contract  in  1865,  on  the  ground  that 
the  war  prevented  an  earlier  performance  ? 

The  truth  is,  that  the  doctrine  of  the  revival  of  contracts,  suspended  during  the  war, 
is  one  based  on  considerations  of  equity  and  justice,  and  cannot  be  invoked  to  revive  a 
contract  which  it  would  be  unjiuit  or  inequitable  to  revive. 

In  the  case  of  life  insurance,  besides  the  materiality  of  time  in  the  performance  of  the 
contract,  another  strong  reason  exists  why  the  policy  should  not  be  revived.  The  parties 
do  not  rtand  on  equal  ground  in  reference  to  such  a  revivaL  It  would  operate  most 
unjustly  against  the  company.  The  business  of  insurance  is  founded  on  the  law  of 
averages  ;  that  of  life  insurance  eminently  sa  The  average  rate  of  mortality  is  the  basis 
on  which  it  rests.  By  spreading  their  risk*  over  a  large  number  of  cases,  the  oompaniet 
calculate  en  this  average  with  reasonable  certainty  and  safety.  Any  thing  that  inter- 
feres with  it  deranges  the  security  of  the  business  If  every  i^licy  lapsed  by  reason  of 
the  war  should  be  revived,  and  all  the  back  premiums  should  be  paid,  the  comi^anies 
would  have  the  benefit  of  this  average  amount  of  risk.  But  tlie  good  risks  are  never 
heard  from  ;  only  the  bad  are  sought  to  be  revived  —  where  the  person  insured  is  either 
dead  or  dying.  Those  in  health  can  get  new  policies  clieaper  tlian  to  pay  arrearagen  on 
the  old.  To  enforce  a  revival  of  the  bad  cases,  whilst  the  company  necessarily  lose  the 
cases  which  are  desirable,  would  be  manifestly  unjust  An  insured  person,  as  bofdre 
stated,  does  not  stand  isolated  and  alone.  His  case  is  connected  with  aud  co-re  ated  to 
the  cases  of  all  others  insured  by  the  same  company.  The  nature  of  the  bu.sinet  i  as  a 
whole  must  be  looked  at  to  understand  the  general  equities  of  the  parties. 

We  are  of  opinion,  therefore,  that  an  action  cannot  be  maintained  for  tlie  amount 
assured  on  a  policy  of  life  Insurance  forfeited  (like  those  in  question)  by  non-payment 
of  the  premium,  even  though  the  payment  was  prevented  by  the  existence  of  the  war. 

The  question  then  arises,  must  the  insured  lose  all  the  money  which  has  beeu  paid  for 
premiums  on  their  re8i)ective  policies  ?  If  tiiey  must,  they  will  sustain  an  equal  injus- 
tice to  that  which  the  companies  would  sustain  by  reviving  the  policies.  At  tiie  very 
first  blush  it  seems  manifest  that  justice  requires  that  they  should  have  some  oompenMb* 
tion  or  return  for  the  money  already  paid,  otherwise  the  companies  would  be  tiie  gainers 
from  their  loss  ;  and  that  from  a  caime  for  which  neither  party  is  to  blame.  The 
case  may  be  illustrated  thus  Suppose  an  Inhabitant  of  Georgia  had  bargained  for  a 
house  situated  in  a  northern  city,  to  be  paid  for  by  instaUments,  and  no  titie  to  be  made 
until  all  the  installments  were  paid  :  with  a  condition  that  on  the  failure  to  pay  any  of 
the  installments  when  due,  the  contract  should  be  at  an  end  and  the  previous  payments 
forfeited  ;  and  suppose  that  this  condition  was  declared  by  the  parties  to  be  absolute 
and  the  time  of  payment  material .  Now  if  some  of  the  installments  were  paid  before 
the  war,  and  others  accruing  duriug  the  war  were  not  paid,  the  contract,  as  an  execu- 
tory one,  was  at  an  end.  If  the  necessities  of  the  vendor  obliged  him  to  avail  himself  of 
the  condition  and  to  re-pell  the  property  to  another  imrty,  would  it  be  just  for  him  to 
retain  the  money  he  had  received  ?  Perhaps  it  might  be  just  if  the  failure  to  pay  had 
beeu  voluntary,  or  could,  by  possibility,  have  been  avoided.  But  it  was  caused  by  an 
event  beyond  the  control  of  either  party  —  an  event  which  made  it  unlawful  to  pA  y.  Ia 
such  case,  whilst  it  would  be  unjust,  after  the  war,  to  enforce  the  contract  as  an  execu* 
tory  one  against  the  vendor,  contrary  to  his  will,  it  would  be  equally  unjust  in  lioi, 
trealing  it  as  ended,  to  insist  upon  the  forfeiture  of  the  money  already  paid  on  it  As 
•qoitabla  right  to  soma  compensation  or  return  for  previous  payments  would  denriy 
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raffult  from  the  ciicomBtaiiceA  of  the  cane.  The  money  paid  by  the  pnrchaser,  Babjecl 
tu  the  valae  of  any  poBsetwion  which  he  may  have  enjoyed,  shoald  ex  (squo  et  bo)io  be 
retnmed  to  him.    Tliia  would  clearly  be  demanded  by  justice  and  right 

And  so,  in  the  present  case,  whilst  the  insurance  company  has  a  right  to  insist  on  the 
materinlity  of  time  in  the  condition  of  payment  of  premiums,  and  to  hold  the  contract 
ended  by  reason  of  non-payment,  they  cannot  with  any  fairness  insist  upon  the  condi* 
tiun  AS  it  regards  the  forfeiture  of  tlie  premiums  already  paid.  That  would  be  clearly 
unjust  and  inequitable.  The  insured  has  an  equitable  right  to  have  this  amount  re- 
iftored  to  him,  subject  to  a  deduction  for  the  value  of  the  assurance  enjoyed  by  him 
whilst  the  poUcy  was  in  existence.  In  other  words,  he  is  fairly  entitled  to  have  the 
ei|iiitable  value  of  his  policy. 

An  before  suggested,  the  annual  premiunks  are  not  the  consideration  of  assurance  for 
Che  year  in  which  they  are  severaUy  paid,  for  they  are  equal  in  amount;  whereas,  the 
risk  in  tlie  early  years  of  life  is  much  less  tlian  in  the  later.  It  is  common  knowledge 
tiiat  the  annual  premiums  are  increased  with  the  age  of  the  person  applying  for  insur- 
ance. According  to  approved  tables,  a  person  becoming  insured  at  twenty-five  ia 
?liaTged  about  twenty  dollars  annual  premium  on  a  policy  of  $1,000  ;  whilst  a  person  at 
forty-five  is  charged  about  thirty-eight  dollars.  It  is  evident,  therefore,  that  when  the 
younger  person  arrives  at  forty-five,  his  policy  has  become  (by  reason  ol  his  previous 
|iayineuts)  of  considerable  value.  Instead  of  having  to  pay,  for  the  balance  of  his  life, 
thirty-eight  dollars  per  annum,  as  he  would  if  he  took  out  a  new  policy  on  which  noth- 
ing had  been  paid,  he  has  only  to  pay  twenty  dollars.  The  difference  (eigliteeu  dollars 
per  annum  during  his  life)  is  called  the  equitable  value  of  his  policy.  The  proHcnt  value 
of  tlie  assurance  on  his  life  exceeds  by  this  amount  wliat  he  has  yet  to  pay.  Indeed,  the 
company,  if  well  managed,  has  laid  aside  and  invested  a  reserve  fund  equal  to  this 
equitable  value,  to  be  appropriated  to  the  payment  of  his  policy  when  it  falls  due.  This 
reserve  fund  has  grown  out  of  the  premiums  already  paid.  It  belongs,  in  one  sense,  to 
the  insured  who  has  paid  them,  somewhat  as  a  deposit  in  a  savings  bank  is  wiid  to 
belong  to  the  person  who  made  the  deposit  Indeed,  some  life-insurance  companies 
tiave  a  standing  regulation  by  which  they  agree  to  pay  to  any  person  insured  the  equit- 
able value  of  his  policy  whenever  he  wishe.s  it.  In  other  words,  it  is  due  on  deiuand. 
But  whether  thus  demandable  or  not,  the  policy  has  a  real  value  corresponding  to  it,— 
a  value  on  which  the  holder  often  realizes  money  by  borrowing.  The  careful  cajiitalist 
does  liot  fail  to  see  that  the  present  value  of  the  amount  assured  exceeds  tlie  present 
value  of  the  annuity  or  annual  premium  yet  to  be  paid  by  the  assured  party.  The 
present  value  of  the  amount  assured  is  exactly  represented  by  the  annuity  which  would 
have  to  be  paid  on  a  new  policy  ;  or,  thirty-eight  dollars  per  annum  in  the  case  sup- 
lK)sed,  where  the  party  is  forty-five  years  old  ;  whilst  the  present  value  of  tiie  pre- 
miums yet  to  be  paid  on  a  policy  taken  by  the  same  person  at  twenty-five  is  but  little 
more  than  lialf  that  amount  To  forfeit  this  excess,  which  fairly  belongs  to  the  assured, 
and  is  fairly  due  from  the  company,  and  which  the  latter  actually  has  in  its  coffers,  and 
to  do  this  for  a  cause  beyond  individual  control,  would  be  rank  injustice.  It  would  be 
taking  away  from  the  assured  that  which  had  already  become  substantially  his  property. 
It  would  be  contrary  to  the  maxim,  that  no  one  should  be  made  rich  by  making  another 
poor. 

We  are  of  opinion,  therefore,  first,  that  as  the  companies  elected  to  insist  upon  the 
condition  in  these  cases,  the  policies  in  question  must  be  regarded  as  extinguished  by 
the  non-payment  of  the  premiums,  though  caused  by  the  existence  of  the  war,  and  that 
an  action  will  not  lie  for  the  amount  insured  thereon. 

Secondly,  that  such  failure  being  caused  by  a  public  war,  without  tae  fault  of  the  as- 
sured, they  are  entitled  ex  aquo  et  horno  to  recover  the  equitable  value  of  the  )K>licie8 
with  interest  fn)m  the  dose  of  the  war. 

It  results  from  these  conclusions  that  the  several  judgments  and  decrees  in  the  caset 
tefore  us,  being  In  favor  of  the  plaintiffs  for  the  whole  sum  assured,  must  be  reversed. 
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«ad  the  records  remanded  for  farther  proceedings.  We  perceive  that  the  declaratioiifl 
In  the  actions  at  law  contain  no  common  or  other  counts  applicable  to  the  Idnd  of  relief 
which,  according  to  oar  decision,  the  plaintififs  are  entitled  to  demand:  but  as  the  qaes- 
tion  is  one  of  first  Impression,  in  which  the  parties  were  necessarily  somewhat  in  the 
<darl£  i»lth  r^ard  to  their  precise  rights  and  remedies,  we  think  it  fair  and  jost  that 
they  bhould  be  allowed  to  amend  their  pleadings.  In  the  equitable  suit  perhaps  the. 
prayer  for  alternative  relief  might  be  su£9cient  to  sustain  a  proper  decree  ;  but  never- 
iheless  the  complainants  should  be  allowed  to  amend  their  bill  if  they  shall  be  so 
advised. 

In  estimating  the  equitable  value  of  a  policy  no  deduction  should  be  made  from  the 
prtjcise  amount  which  the  calculations  give,  as  is  sometimes  done  where  policies  are 
voluntarily  surrendered,  for  the  purpose  of  discouraging  such  surrenders  ;  and  the 
value  should  be  taken  as  of  the  day  when  the  first  default  occurred  in  the  payment  of 
the  premium  by  which  the  policy  became  forfeited.  In  each  case  the  rates  of  mortality 
and  interest  used  in  the  tables  of  the  company  will  form  the  basis  of  the  calculation. 

Tlie  decree  in  the  equity  suit,  and  the  judgment  in  the  actions  at  law  are  revereed, 
and  the  causes  respectively  remanded  to  be  proceeded  in  according  to  law  and  tiie  direc 
tions  of  this  opinion. 

Waits,  Ch.  J.  I  agree  with  the  majority  of  the  court  in  the  opinion  that  the  decree 
and  judgments  in  these  cases  should  be  reversed,  and  that  the  failure  to  pay  the 
annual  premiums  as  they  matured  put  an  end  to  the  policies,  notwithstanding  the 
default  was  occasioned  by  the  war,  but  I  do  not  think  that  a  default,  even  under  such 
circumstances,  raises  an  implied  promise  by  the  company  to  pay  the  assured  what 
hia  policy  was  equitably  worth  at  the  time.  I,  therefore,  dissent  from  that  part 
of  the  judgment  just  announced  which  remands  the  causes  for  trial  upon  such  a 
promise. 

Strong,  J.  While  I  concur  in  a  reversal  of  these  judgments  and  the  decree, 
T  dissent  entirely  from  the  opinion  filed  by  a  majority  of  the  court.  I  cannot  construe 
tlie  policies  as  the  majority  have  construed  them.  A  policy  of  life  insurance  is  a 
peculiar  contract  Its  obligations  are  unilateral.  It  contains  no  undertaking  of  the 
assured  to  pay  premiums.  It  merely  gives  him  an  option  to  pay  or  not,  and  thus 
to  continue  the  obligation  of  the  insurers  or  terminate  it  at  his  pleasure.  It  follows 
that  the  consideration  for  the  assumption  of  the  insurers  can  in  no  sense  be  considered 
an  annuity  consisting  of  the  annual  premiums.  In  my  opinion  the  true  meaning  of 
the  contract  is  that  the  applicant  for  insurance,  by  paying  the  first  premium,  obtains 
an  insurance  for  one  year,  together  with  a  right  to  have  the  insurance  continued 
from  year  to  year  during  his  life,  upon  payment  of  the  same  annual  premium,  if 
(mid  in  advance.  Whether  he  will  avail  himself  of  the  refusal  of  the  insurers,  or 
not,  is  optional  with  him.  The  |iayment  ad  diem  of  the  second  or  any  subsequent 
premium  is,  therefore,  a  condition  precedent  to  continued  liability  of  the  insurers. 
Tlie  assured  may  perform  it  or  not  at  his  option.  In  such  a  case  the  doctrine  that  ac- 
cident, inevitable  necessity,  or  the  act  of  God  may  excuse  performance  has  no  existence. 
Tt  is  for  this  reason  that  I  think  the  policies  upon  which  these  suits  were  brought  were 
not  in  force  after  the  assured  ceased  to  pay  premiums.  And  so,  though  for  other 
reasons,  the  majority  of  the  court  holds,  but  they  hold  at  the  same  time  that  the 
assured  in  each  case  is  entitied  to  recover  the  surrender,  or  what  they  call 
the  equitable  value,  of  the  policy.  Tliis  is  incomprehensible  to  me.  I  think 
It  has  never  before  been  decided  that  the  surrender  value  of  a  policy  can  be  recovered 
by  an  assured  unless  there  has  been  an  agreement  between  the  parties  for  a 
surrender,  and  certainly  it  has  not  before  been  decided  that  a  supervening  state 
of  war  makes  a  contract  between  private  parties,  or  raises  an  implication  of  one. 

Mr.  Justice  Cliffobd  dissenting.  Where  the  parties  to  an  executory  money  con- 
tract live  in  different  countries  and  the  governments  of  those  countries  become  in- 
9<  Ired  in  public  war  with  each  other,  the  contract  between  such  parties  la  sospended 
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during  the  ezisienoe  of  the  war  and  revives  when  peace  ensues;  and  that  lule,  in 
my  jodgment,  is  as  applicable  to  the  contract  of  life  insurance  as  to  any  other  executory 
contract    Ck>nBequently  I  am  obliged  to  dissent  from  the  opinion  and  judgment  of  the 

enurt  in  these  cases. 
Mr  Justice  Huirr  concurs  in  this  dissent 
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(41  Conn.  421.) 
Bank  —  unaxUhorized  payment  of  check  to  agent  o/paiyee. 

Plaintiffs,  having  received  the  check  of  a  third  party  payable  to  their  order,  indorsed 
it  to  the  order  of  the  cashier  of  defendants'  bank  and,  inclosing  it  in  an  envelope, 
sent  it  to  the  bank  for  deposit  by  a  messenger  whom  they  knew  to  be  untrustworthy. 
The  messenger  removed  the  check  from  the  envelope  and  presented  it  to  the  bank 
for  payment,  stating  that  plaintiffs  desired  the  money.  The  bank  gave  to  the  mes- 
senger the  amoont  of  the  check  and  he  absconded  with  it  The  payment  was  not  in 
the  usual  course  of  business.  Held,  that  plaintiffs  could  recover  of  the  defendants 
the  amount  of  the  check. 

ASSUMPSIT  for  money  had  and  received. 
The  court  fonnd  substantially  the  following  facts  :     The  plaintiffs, 
a  manufactaiing  corporation,  received  from  a  customer  a  check  as  fol- 
lows : 

"New  York,  My  16,  1872. 

"  The  Security  Bank. 

"  Pay  to  the  order  of  Theo.  Myers  One  Thousand  and  thirty-nine 
^ft^  dollars.  J.  A.  Hopper." 

"  $1039  ^jf. 
Indorsed.    '*  Pay  to  order  of  Bristol  Knife  Co.     Theo.  Mters." 

The  treasurer  of  the  plaintiff's  company  indorsed  the  check  as  fol- 
lows :  "  Pay  to  order  of  Cashier  First  National  Bank.  Bristol  Knifb 
Co.,  per  W.  R." 

The  treasurer  inclosed  it,  with  a  deposit  slip,  in  an  envelope,  and  gave 
it  to  his  brother,  who  he  knew  was  untrustworthy,  and  requested  him 
to  deposit  the  check  to  the  credit  of  the  company,  in  defendants'  bank, 
where  th ;  company  did  business.  The  brother  removed  the  check  from 
the  envelope  and  presented  it  for  payment,  saying  that  the  company  d» 
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nred  the  money  to  pay  its  hands.  The  teller,  after  oonsultation  with 
Uie  cashier,  paid  .the  amount  of  the  check,  and  the  brother  absconded 
with  the  money. 

The  plaintiffs  had,  at  other  times,  procured  money  from  the  bank  upon 
their  o^n  checks  and  once  upon  a  note  discounted,  but  in  n6  instance 
upon  the  check  of  a  third  person  nor  through  the  same  messenger. 

The  court  also  found  that  the  transaction  was  not  in  the  usual  course 

of  business. 

The  court  rendered  judgment  in  favor  of  the  plaintiffs,  and  the  de- 
fendants moved  for  a  new  trial. 

RobinsoT*^  in  support  of  the  motion,  cited  Chitty  on  Bills,  231  ;  Lee  y. 
ChiUicothe  Brarich  Bank,  1  Bond,  387 ;  TVtmbey  v.  Vtgnier,  1  Bing.  N. 
0.  151 ;  1  Parsons  on  Notes  and  Bills,  257  ;  Roberts  v.  Hcdl^  37  Conn. 
212 ;  S.  C,  9  Am.  Rep.  308;  T<mng  v.  Grote,  4  Bing.  253 ;  Tu4:ker  v. 
WooUey,  64  Barb.  144  ;  Brush  v.  Scribnery  11  Conn.  392 ;  Hoyt  v.  Seeleif^ 
18  id.  358  ;  Goodman  v.  Simonds,  20  How.  343, 366 ;  Murray  y,  Lardner^ 
2  WaU.  110,  121 ;    WiUm  v.  HolmeSy  5  Mass.  543  ;  Fisher  v.  Pomfret, 

Carthew,  403. 

« 

Ptrh'ns,  with  whom  was  NeweU^  contra^  cited  1  Parsons  on  Notes  and 
Bills.  277 ;  2  id.  279 ;  Chitty  on  Bills,  227,  255  ;  Roberts  v.  Tucker,  16 
Adol.  &  El.  (N.  S.)  578 ;  Clark  v.  Whitaker,  50  N.  H.  474 ;  Roberts  v, 
HaU,  37  Conn.  212  ;  S.  C,  9  Am.  Rep.  308  ;  Belknap  v.  Bank  of  K. 
America.,  100  Mass.  381;  Bank  of  N.  America  v.  Bangs,  106  id.  445; 
S.  C,  8  Am.  Rep.  349  ;  DouUeday  v.  Kress,  50  N.  Y.  410  ;  S.  C,  IC 
Am.  Rep.  502. 

LooMis,  J.  The  principles  that  control  this  case  are  not  to  be  found 
in  any  distinction  between  special  and  restrictive  indorsements  of  nego* 
dable  paper,  nor  in  any  view  of  the  rights  of  bonafde  holders  or  pur- 
chasers of  such  paper. 

The  record  shows  that  the  defendants  put  no  faith  in  any  title  which 
the  holder  of  the  check  had  or  assumed  to  have ;  hence  their  position  is 
not  like  that  of  a  bona  fide  purchaser  of  negotiable  paper,  from  a  holder 
clothed  with  the  apparent  legal  title. 

The  holder  in  this  case  not  only  made  no  pretense  of  title,  but  openly 
professed  to  act  only  in  behalf  of  the  plaintiffs. 

The  defendants  well  knew  that  the  check  was  the  property  of  the 
plaintiffs,  that  the  transaction  was  wholly  with  them,  and  that  they  must 
accoiint  to  them  for  the  avails.     It  is  found  that  the  defendants  have 
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ouUectod  the  full  amount  of  the  check ;  but  have  they  ever  accounted 
to  the  plaintiff  for  the  same  ? 

(t  is  conceded  that  they  paid  the  amount  of  the  check  to  the  messenger 
who  brought  it  to  the  bank,  and  the  question  is,  whether  such  payment, 
r.  egal  effect,  is  a  payment  to  the  plaintiffs  ? 

The  whole  case  resolves  itself  into  a  mere  question  of  agency.  Had 
the  messenger  who  delivered  the  check  at  the  bank  authority  from  the 
plaintiffs  to  receive  the  money  thereon  ?  It  is  conceded  that  there  was 
no  authority  in  fact.  The  only  authority  of  the  messenger,  in  fact,  was  to 
deliver  to  the  bank  the  sealed  envelope  containing  the  check  and  deposit 
ticket,  have  the  check  credited  to  the  plaintiffs,  and  get  the  bank  book. 
He  was  not  in  any  sense  a  general  agent,  he  had  never  done  any  busi- 
ness for  the  plaintiffs  of  any  kind,  and  was  an  entire  stranger  to  the  offi- 
cers of  the  bank. 

He  was  only  a  special  agent,  and  that,  too,  of  exceedingly  limited  au- 
thority. And  here  the  familiar  and  elementary  rule  of  law  applies, 
"  that  an  agent  constituted  for  a  particular  purpose,  and  under  a  limited 
power,  cannot  bind  his  principal  if  he  exceeds  that  power.  Whoever 
deals  with  an  agent  constituted  for  a  special  purpose,  deals  at  his  peril 
when  the  agent  passes  the  precise  limits  of  his  power.'' 

We  would  not,  however,  adhere  so  closely  to  the  literal  terms  of  thb 
rule  as  to  do  injustice  to  innocent  third  parties,  who  have  acted  on  the 
coLfideuce  of  an  apparent  authonty  for  which  the  principal  is  justly  re- 
sponsible. But  in  order  to  bind  the  principal  he  must,  by  his  words  or 
acts,  have  fully  authorized  the  third  party  to  believe  that  the  agent  had 
authority,  and  in  applying  this  rule  to  business  transactious  care  must 
be  used  to  distiqguish  clearly  between  the  act  of  the  principal  and  the 
mere  act  of  the  agent.  If  the  agent  by  his  act  assumes  an  appearance 
of  authority  which  induces  a  third  party  to  believe  he  has,  in  fact, 
authority,  it  is  not  sufficient.  It  is  the  principal's  own  act  only  that 
gives  to  the  agent  an  appearance  of  authority  which  becomes  binding 
on  him. 

If,  then,  we  look  at  the  act  of  the  plaintiffs,  without  reference  to  what 
the  messenger  wrongfully  assumed,  we  find  that  all  the  plaintiffs  did  was 
to  indorse  the  check  payable  to  the  order  of  the  cashier,  and  put  it.  to- 
gether wi:,h  a  deposit  ticket,  in  a  sealed  envelope,  and  hand  it  to  the 
messenger  to  carry  to  the  bank.  These  acts  of  the  plaintiffs  do  not,  it 
seems  to  us,  imply  any  authority  in  the  messenger  to  coUect  the  money 
on  the  check. 

If  the  sealed  envelope,  containing  the  check  and  deposit  ticket,  had 
been  presented  to  the  bank  in  the  same  shape  as  delivered  to  the  mefr 
■enofer,  it  would  have  been  clear  that  only  ^  deposit  was  intended. 
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It  may  be  suggested  that  the  presentation  by  the  messenger  of  the 
naked  check  at  the  bank  ought  to  be  considered  as  authorized  by  the 
principal  for  the  purpose  of  fixing  the  liability. 

We  do  not  so  regard  it.  Suppose  the  envelope  had  inclosed  a  written 
"equest,  relative  to  the  matter,  intended  for  presentation  to  the  cashier, 
and  the  messenger  had*  broken  the  seal  and  destroyed  the  wiiting,  ami 
had  presented  the  check  by  itself,  would  we  judge  the  principal  in  such 
case  simply  by  the  fact  that  the  special  agent  was  authorized  to  present 
the  check  ?  If  so  there  would  be  no  safety  in  employing  a  messenger  to 
do  the  simplest  errand. 

But,  if  we  concede,  for  the  sake  of  argument,  that  the  authority 
given  to  the  messenger  was  to  present  the  check  by  itself  to  the  bank, 
we  do  not  think  an  authority  to  receive  the  money  can  fairly  be  implied 
under  the  circumstances  of  this  case. 

The  circumstances  here  do  not  enlarge  the  apparent  scope  of  the 
agent's  authority,  but  greatly  contract  it. 

The  form  of  indorsement,  *^  Pay  to  the  order  of  tht*  cashier,'*  was  un- 
natural, if  the  plaintiffs  intended  to  have  the  bank  pay  the  money  to  the 
messenger.  The  object  of  this  special  indorsement  was,  undoubtedly,  to 
prevent  the  bank  from  paying  the  check  to  any  one  except  the  plaintiffs, 
and  everybody  except  the  bank  itself  would  be  precluded  from  collecting 
it  in  that  form ;  and,  under  such  circumstances,  we  think  the  presentation 
of  this  check  at  the  bank,  by  a  perfect  stranger,  who  called  for  tbe  cur- 
rency on  it,  ought  to  have  aroused  suspicion. 

It  would  seem  impossible,  when  the  currency  was  called  for,  to  sup- 
press doubts  and  inquiries,  like  the  following :  Why  did  not  the  plaintiffs 
indorse  the  check  payable  to  bearer,  or  to  the  order  of  the  messenger  ? 
or,  why  did  they  not  send  a  check  to  draw  the  amount  ?  or  why  did  they 
not  send  an  accompanying  letter  of  explanation  ? 

And  suppose  there  had  been  an  indorsement  by  the  plaintiffs,  to  pay 
this  check  to  the  bearer,  or  to  this  messenger  by  name.  In  such  case, 
though  it  would  have  been  legally  safe  to  have  paid  the  money  to  this 
messenger,  yet,  would  not  common  prudence  require  the  officers  of  the 
bank  to  request  that  some  person  known  to  the  bank  should  identify  the 
bearer,  who  was  a  perfect  stranger  to  them  ? 

In  this  case,  though  the  bank  was  trusting  a  stranger  at  their  own 
peril,  yet  they  required  no  evidence  of  his  authority,  except  the  posses- 
sion of  the  check,  and  his  verbal  statement,  corroborated  in  the  opinion 
of  the  cashier  by  some  personal  and  family  resemblance  which  he  bore 
to  the  treasurer  of  the  plaintiffs. 

Again,  it  is  found  by  the  court  that  the  payment  of  the  money  on  a 
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check  indorsed  like  this  was  not  the  ordinary  way  of  using  snch  checks 
as  between  banks  and  persons  having  deposit  accounts  with  them,  but 
that  the  regular  course  was  for  the  banks  to  credit  the  checks  to  the 
acoount  of  the  other  party,  who  obtained  the  avails  by  drawing  their  ok  d 
checks  on  the  bank. 

And  it  is  further  found  that  such  was  the  unifonc  practice  and 
course  of  dealing  between  the  parties  to  thb  suit,  prior  to  the  transaction 
in  question. 

Under  all  the  circumstances  to  which  we  have  adverted,  it  seems  clear 
that  the  natural  presumption  arising  from  the  presentation  of  this  check, 
specially  indorsed  payable  to  the  order  of  the  cashier,  was,  that  it  was  in- 
tended  for  a  deposit ;  and  so  it  seemed  to  strike  the  mind  of  the  teller  at 
the  time,  and  it  was  only  when  the  cashier  put  faith  in  the  mere  story 
and  appearance  of  the  messenger  that  this  presumption  yielded,  and  the 
defendants  were  deceived  to  their  injury ;  but  in  so  doing  they  were  deal 
ing  with  a  special  agent,  at  their  peril,  who  was  no  longer  pursuing  the 
authority  of  his  principal,  either  in  fact,  or  as  exhibited  to  the  public. 

A  new  trial  is  not  advised. 

In  this  opinion  Park,  C.  J.,  and  Carpenter,  J.,  concurred. 

Phelps,  J.  I  am  unaUe  to  concur.  The  plaintiffs  were  the  pri- 
mary, if  not  the  sole,  cause  of  the  fraud  which  was  committed.  If  they  had 
forwarded  the  check  by  express,  or  mail,  the  appropriate  and  usual  modes 
of  transmitting  funds  to  a  depositary,  or  had  delivered  it  personally,  or 
intrusted  it  to  a  sober  and  honest  messenger,  as  they  were  bound  to  have 
done  if  they  employed  any,  no  one  would  have  been  injured.  The  facts, 
though  stronger,  are  in  principle  precisely  analogous  to  those  which  con- 
trolled the  judgment  in  Toung  v.  Crrote^  4  Bingham,  253. 

The  managing  agent  and  proper  officer  of  the  plaintiffs  indorsed  the 
check  in  full  so  as  legally  to  vest  the  title  in  the  defendants  on  delivery, 
and  so  indorsed,  confided  it  to  his  brother,  who  was  known  by  him  ^*  to  be 
addicted  to  excessive  drinking,"  with  verbal  directions  to  deliver  it  to  the 
defendants  for  a  particular  purpose,  and  thus  enabled  him  to  appear  to 
the  defendants  as  having  a  lawful  right  to  deliver  it  for  any  legitimate 
purpose  for  which  the  defendants  might  receive  it.  The  plaintiffs  thereby 
placed  him  in  a  position,  and  put  it  in  his  power,  to  perpetrate  a  fraud. 
He  was  dishonest  as  well  as  intemperate,  and  the  defendants  in  the  exer* 
dse  of  reasonable  prudence  and  diligence  trusted  to  his  representation 
respecting  the  purpose  of  the  delivery  of  the  check  and  were  deceived 
*  llie  principles  of  equity  as  well  as  of  commercial  law  require  that  he 
Vol.  XIX.— 66 
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who  has  thus  put  it  in  the  power  of  another  to  defraud  should  himself 
sustain  the  loss,  rather  than  the  person  who  has  given  credit  to  those 
appearances/'  Brush  v.  Scribner,  1 1  Conn.  892 ;  Hayt  v.  Seeley^  18  id. 
658 ;  Story  on  Agency,  §§  127,  139.  *'  When  one  of  two  innocent  per- 
sons must  suffer,  it  is  more  reasonable  that  he  should  suffer  whose  act  of 
employing  an  unskillful  or  negligent  servant  was  the  cause  of  the  injury, 
than  that  the  other  who  had  been  wholly  in  the  right  should  be  com- 
pelled to  bear  a  loss  brought  upon  him  through  another's  want  of  care  in 
not  attending  to  his  own  business  and  in  trusting  it  to  the  carelessness  of 
his  servant.''  Thames  Steamboat  Co.  v.  Homatonic  R,  R,  Co. ,  24  Conn. 
54.  It  is  more  reasonable  that  a  party  employing  an  agent  should  be 
responsible  for  his  misconduct,  than  that  an  innocent  party  who  confided 
in  him  should  suffer.     WiUard  v.  Buchinghamy  36  Conn.  402. 

That  the  defendants  acted  in  good  faith  is  conceded.  It  is  said, 
however,  that  the  plaintiff  had  never  previously  received  currency  from 
the  defendants  in  this  way,  and  that  it  was  contrary  to  the  common 
practice  of  the  defendants  to  pay  it  out  on  checks  of  this  descrip* 
tion.  Undoubtedly  this  fact  imposed  on  the  defendants  the  exercise  of 
greater  diligence  and  caution  than  if  the  fact  had  been  otherwise.  But 
what  more  than  the  defendants  did  could  they  have  been  reasonably 
required  to  do  ?  Their  diligence  was  substantially  and  correctly  answered 
with  respect  to  every  thing  except  the  integrity  of  the  plaintiff's 
messenger.  His  representation  that  he  was  the  brother  of  William 
Reynolds,  who  was  the  principal  manager  of  the  business  of  the 
plaintiff,  was  true,  his  identity  was  established,  and  the  plaintiff's  indorse- 
ment of  the  check  genuine.  How  were  the  defendants  to  discover  his 
dishonest  motive  in  demanding  currency  for  the  check  and  appropriating 
it  to  his  own  use  ?  They  knew  nothing  of  him,  his  character  or  habits. 
It  surely  cannot  be  said  that  reasonable  diligence  required  of  them, 
before  paying  the  check,  to  write  or  telegraph  to  Reynolds  the  inquiry 
whether  his  brother  to  whom  he  had  intrusted  the  check  was  honest  and 
trustworthy,  and  under  the  circumstances  I  think  they  may  have 
properly  considered  and  treated  the  messenger  as  sufficiently  accredited 
by  the  plaintiffs.  Otherwise  a  serious  obstacle  to  the  free  use  of  such 
paper,  and  a  like  unusual  and  unexpected  embarrassment  to  bankers  in 
the  transaction  of  their  business,  will  be  found  to  exist.  I  would 
do  nothing  to  impair  in  the  slightest  degree  the  proper  force  of  the 
obligation  which  rests  upon  them  to  exercise  reasonable  care  in  such  and 
all  similar  cases,  but  think  the  defendants  were  not  wanting  in 
the  diligence  which  the  law  required.  Goodman  v.  Simonds,  20  How. 
343,  366;  Murray  v.  Lardner^  2  Wall.  110,  121.     If  the  person  pre- 
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Benting  the  check  had  been  a  stranger  to  the  plaintiffs,  and  forged 
the  indorsement,  and  the  defendants  had  paid  the  check,  they  could 
hmve  interposed  no  sufficient  defense  against  the  plaintiffs'  claim ;  and  so 
also  if  he  had  stolen  the  check  after  indorsement  and  falsely  stated 
the  purpose  of  the  delivery.  In  those  cases  the  plaintiffs  would  not 
have  employed  or  been  otherwise  identified  with  him  as  a  principal, 
or  have  placed  him  in  a  position  which  enabled  him  to  defraud  the 
defendants,  and  would  have  been  free  from  such  fault  as  essentially  cod- 
tributed  and  directly  operated  to  produce  the  injurious  result.  But  here 
was  no  forgery,  or  theft,  but  simply  a  wrongful  conversion,  or  breach  of 
trust,  by  the  plaintiff'  messenger  and  agent,  and  connected  with  it 
>  false  and  fraudulent  statement  of  the  object  of  the  delivery  of  a  check 
so  indorsed  as  to  pass,  and  vest  in  the  indorsee,  the  legal  title  when  the 
delivery  should  be  thereafter  made.  I  think  it  cannot  properly  be 
maintained  that  the  owner  of  a  check  may  so  indorse  and  give  it 
currency,  and  place  it  for  delivery  in  the  hands  of  such  an  agent,  and 
make  the  party  who  innocently  receives  and  pays  it  responsible  for  the 
fraud  and  loss.  As.  between  the  parties,  justice  is  manifestly  violated  by 
compelling  the  defendants  to  pay  it  the  second  time. 

The  messenger  was  the  special  agent  of  the  plaintiffs  for  the  purpose 
of  delivering  the  check  to  the  defendants  as  a  deposit  But  in  the 
absence  of  any  written  message  to  the  defendants  handed  to  them 
in  connection  with  the  check  and  specifying  the  object  of  the  delivery^ 
the  apparent  scope  of  his  authority  would  by  necessary  implication  seem 
to  extend  to  a  verbal  statement  of  the  object  for  which  it  was  to 
be  received  by  the  defendants.  How  otherwise,  aside  from  the  previous 
course  of  dealing  of  the  parties,  could  the  defendants  have  been  informed  ? 
In  that  dealing  by  the  defendants  there  was  nothing  in  the  nature  of  an 
estoppel,  and  the  most  that  can  be  said  in  that  the  defendants  were 
bound  to  the  exercise  of  greater  diligence  than  if  such  a  course  of  deal- 
ing  had  not  existed.  The  general  principle  with  regard  to  the 
effect  upon  parties  of  the  ordinary  course  of  business  in  the  use  of  com- 
mercial paper  as  determining  the  rights  of  the  holder,  has  no  more  thar. 
a  collateral  relation  to  this  question.  The  pertinent  inquiry  is,  did  the 
defendants,  in  consideration  of  the  particular  act  done,  and  in  view 
of  the  attending  circumstances,  exercise  reasonable  caution  and  dili- 
gence ?  Although  unusual,  it  was  perfectly  legitimate  for  the  defendants 
to  receive  the  check  and  pay  its  value  in  currency.  It  was  not  irregulfir 
or  unbusinesslike  to  do  it.  The  defendants  knew  the  plaintiffs  were  a 
manufacturing  corporation  employing  workmen  and  paying  them  in  cur< 
rency,  and  had  previously  supplied  the  plaintiffs  on  their  own  checks  for 
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that  purpose.  The  particular  mode  of  performing  the  act  was 
immaterial,  except  so  far  as  it  tended  to  characterize,  or  raise  a 
presumption  affecting  the  propriety  of  the  act  itself.  No  suspicion 
of  bad  faith  attaches  to  it,  and  it  was  what  the  defendants  might  at  any 
time  yei'y  properly  be  requested  by  a  customer  to  do.  When  the  plain- 
tiffs  needed  currency  they  might  not  always  have  a  balance  to  their 
credit,  and  it  would  be  more  convenient  to  forward  for  its  amount  in 
currency  the  check  of  a  third  party  in  their  possession  than  to  deposit  that 
check  and  draw  against  the  plaintiffs'  own  check.  Either  mode  is 
equally  lawful  and  proper,  and  no  unfavorable  presumption  should 
attach  to  a  party  who  adopted  either  in  a  particular  instance  contrary  to 
his  usual  custom. 

While  the  law  requires  of  a  party  dealing  with  a  special  agent  to 
ascertain  the  extent  of  his  authority,  it  establishes  the  scope  of  the 
authority  given  as  the  criterion  of  actual  authority  ;  and  the  acts  done 
pending  and  in  pursuance  of  the  agency  and  within  its  apparent  scope, 
and  the  declarations  made  by  the  agent  at  the  time  and  explanatory  of 
them,  are  the  acts  and  declarations  of  the  principal.  .  Tucker  v.  Woohey. 
64  Barb.  144 ;  ThaUhimer  v.  Bnnkerhof,  4  Wend.  394 ;  S.  C,  6 
Cow.  99  ;  Hartford  Bridge  Co.  v.  Granger,  4  Conn.  1 47  ;  Norwich  Sf 
Worcester  B,  R.  Co,  v.  CahiUy  18  id.  485  ;  Willard  v.  Buckingham, 
tupra. 

The  declaration  of  the  plaintiffs'  agent  respecting  the  use  to  be  made 
of  the  check  was  of  that  character.  It  was  a  verbal  act  in  connection 
with,  and  explanatory  of,  the  manual  act  of  delivering  the  check.  It 
was  made  dum  fervet  optis,  and  constituted  an  essential  part  of  the 
res  geeUB.  It  was  done  by  authority  derived  by  implication  from  the 
actual  authority  given,  and  was  the  legal  act  of  the  plaintiffs.  1  Greenl. 
Ev.,  §§  113,  114 ;  Perkins  v.  Burt,  2  Root,  30 ;  Smith  v.  Board  of  Watet 
Commissioners,  38  Conn.  218. 

For  the  reasons  given  I  think  a  new  trial  should  be  advised. 

FosTSB,  J.,  concurred  in  this  opinion. 
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McKbnzie'8  Appeal. 

(il  Conn.  607.) 

WUl-^ devise-^ when  devise  over  void, 

A  Itttator  gave  his  widow  certain  personal  estate,  and  provided  ihat  if  cmy  remaimd 
at  her  decease  it  should  beeqaaDy  divided  among  his  children.  Held^  that  an  absolate 
power  of  disposal  was  given  to  the  widow,  and  that  the  gift  over  was  inconsistent 
with  this  power  and  therefore  void. 

APPEAL  from  a  decree  of  a  Court  of  Probate  appointing  trustees  of 
certain  property  given  by  the  will  of  William  M.  McKenzie  to  the 
appellant ;  brought  to  the  Superior  Court  in  New  Haven  county,  and 
reversed,  upon  facts  found,  for  the  advice  of  this  court.  The  case  is 
fully  stated  in  the  opinion. 

W.  O.  Robinson  and  Arvine^  for  appellant. 

Wright  and  G.  W,  Smith,  for  appellees. 

Pardee,  J.  William  M.  McKenzie  died,  leaving  a  will,  the  second 
clau3e  of  which  we  are  asked  to  interpret.     It  is  in  the  following  words  : 

^^  I  give,  bequeath  and  devise  to  my  wife,  Temperance  McKenzie,  so 
long  as  she  shall  remain  my  widow,  the  homestead  where  we  now  live  ; 
also  all  the  household  furniture,  farming  utensils,  live  stock,  wagons  and 
harness,  together  with  forty-four  shares  of  the  Second  National  Bank 
stock,  of  New  Haven,  and  ten  shares  of  the  New  Haven  National  Bank 
stock.  The  real  estate  to  be  held  by  my  wife  on  condition  that  she  re-^ 
mains  my  widow  during  her  life,  to  be  hers  and  her  heirs,  forever,  and 
disposed  of  as  she  shall  think  proper  ;  and  the .  personal  estate,  if  any 
remains  at  her  decease,  to  be-  divided  equally  among  all  my  children 
then  living  or  their  legal  representatives." 

Thus  the  testator,  after  devising  his  homestead  to  his  widow,  bequeaths 
to  her  certain  personal  property  ;  of  the  latter  he  says  "  if  cany  remains 
at  her  decease,  to  be  divided  equally  among  all  my  children  then  living 
or  their  legal  representatives." 

The  appellees  insist  that  these  are  apt  words  for  the  creation  of  a 
trust,  as  to  the  personal  property  named,  in  favor  of  the  heirs.  But  we 
think  that  they  carry  an  absolute  gift  to  the  widow  ;  and  this,  consider- 
ing both  the  legal  effect  which  judicial  decisions  have  given  them,  and 
the  intention  of  the  testator  in  using  them. 

In  Attorney- General  r,  BaB,  Fitzg.  114,  the  testator  devised  real  and 


526  CONNEC'lICUT, 


McKenzie's  AppeaL 


personal  estate  to  his  son  and  the  heirs  of  his  bodj  living,  and  then  de- 
vised so  much  of  his  real  and  personal  estate  (u  his  son  should  be  possessed 
of  at  his  death  to  the  Goldsmith's  Company  of  London  in  trust.  The 
son  entered,  on  his  father's  death,  barred  the  entail  of  the  real  estate  bv 
a  common  recovery,  and  died  leaving  no  issue  living  at  his  death.  It 
was  determined  that  this  limitation  was  void*  as  the  first  devisee  had  a 
power  to  spend  the  whole,  which  was  an  absolute  fi^ft. 

In  Jackson  v.  Btdl^  19  Johns.  20,  the  language  of  the  testator  was 
^  in  case  my  said  son  Moses  should  die  without  lawful  issue,  the  property 
he  dies  possessed  of  I  will,"  etc.  The  words  were  held  to  imply  a  power 
of  alienation  by  the  devisee*  and  consequently  an  absolute  ownership 
repugnant  to  the  limitation  and  destructive  of  it. 

In  RamsdeU  v.  Ramsdell^  21  Me.  288,  the  court  held  that  the  inten- 
tion to  authorize  a  legatee  to  dispose  of  property  absolutely  and  without 
limitation,  was  clearly  implied  by  the  words  ^*  if  any  remains^**  in  the 
devise  over. 

In  Harris  v.  Knapp,  21  Pick.  416,  it  is  said  that  by  the  words  "  tohal' 
ever  shall  remain"  the  implication  is  inevitable  that  the  legatee  had 
power  to  make  such  a  disposition ;  and  that  this  is  inconsistent  with  the 
supposition  that  the  whole  was  to  remain  undiminished  in  the  hands 
of  the  executor  or  other  trustee  for  the  purpose  of  satisfying  the  gift 
Cfer. 

Chancellor  Kent,  in  4  Com.  270,  says  that  if  estate  be  divided  to  A 
in  fee,  and  if  he  dies  possessed  of  the  property  without  lawful  issue,  the 
remainder  over ;  or  remainder  over  of  the  property  which  he,  dying 
without  heirs,  should  leave  ;  in  all  such  cases  the  remauider  over  is  void 
by  way  of  executory  devise,  because  the  limitation  is  inconsistent  with 
the  absolute  estate  or  power  of  disposition  expressly  given  or  necessarily 
implied  by  the  wiU,  A  valid  executory  devise  cannot  subsist  under  an 
absolute  power  of  disposition  in  the  first  taker. 

Wilde,  J.,  in  Homer  v,  Shelton,  2  Mete.  202,  uses  this  language  concern- 
ing a  limitation  over :  "  On  the  contrary,  the  limitation  (extends  to  the 
plaintiff's  whole  sh^re  of  the  property  devised  and  bequeathed  to  him 
and  not  to  sxich  part  thereof  as  he  might  leave  undisposed  of  at  his  decease^ 
from  which  a  power  of  disposal  might  be  implied." 

In  Perkins'  edition  of  Jarman  on  Wills,  vol.  1,  page  677,  note  2,  it 
is  said  that  ^'  whenever  it  is  clearly  the  intention  of  the  testator  that  the 
devisee  shall  have  an  absolute  property  in  the  estate  devised,  a  limitation 
over  must  be  void,  because  it  is  inconsistent  with  the  absolute  property 
supposed  in  the  first  devisee ;  and  a  right  in  the  first  devisee  to  dispose 
of  the  estate  devised  at  his  pleasure,  and  not  a  mere  power  of  specifying 
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who  may  take,  amounts  to  an  unqualified  gift."  Lg9id$  ▼•  EoMUrhrook^ 
7  Allen,  68 ;  Fisk  v.  Cobb,  6  Gray,  144. 

We  also  think  that  the  expression,  ^  if  any  remains,"  shows  that  it 
was  the  testator's  intention  to  give  the  widow  the  specific  property  with 
the  light  to  use  it  for  the  benefit  of  herself  and  her  children ;  the  right 
to  consume  it  in  the  use,  if  her  judgment  should  dictate,  or  her  necessi- 
ties compel  that  course ;  in  short,  the  right  of  absolute  and  unlimited 
disposal  without  control  or  restriction ;  and  that  the  legal  meaning  of  the 
language  used  sanctions  the  carrying  out  of  that  intent.  Having  the 
power  to  make  it  certain  that  the  principal  of  the  bank-stock,  at  least, 
should  remain,  he  refrains  from  exercising  that  power,  and  clearly  recog- 
nizes the  probability  that  she  would  in  her  life-time  exercise  her  right  to 
dispose  even  of  that 

In  considering,  as  we  must,  the  whole  paragraph  in  our  effort  to  com- 
prehend the  intent,  we  refer  the  language  respecting  the  disposition  of 
that  part  of  the  specific  property  which  might  be  in  existence  after  the 
happening  of  a  certain  event,  either  to  a  belief  which  the  testator  may 
have  entertained  as  to  his  power  to  deal  thus  with  property  which  he  has 
made  the  subject  of  an  absolute  gift,  or  to  a  desire  to  put  upon  record  his 
emphatic  advice  as  to  the  ultimate  destination  of  it. 

Finding,  as  we  do,  the  legal  effect  of  the  language  and  the  intent  of 
the  testator  coinciding  in  giving  to  the  widow  absolute  power  of  disposal^ 
we  Advise  the  Supreme  Court  that  the  widow  takes  an  absolute  estate  in 
the  personal  property  under  the  will,  and  that  the  orders  of  the  Probate 
Court  complained  of  should  be  disaffirmed. 

In  this  opinion  the  other  judges  concurred. 


MURRAT  V.  jENNDfOS. 

4  ' 

(42  Conn.  9.) 

Damage*  fw  fraud  in  exchanging  prcpertg. 

Plaintiff  gave  defendant  a  yoke  of  oxen  for  a  hone  which  defendant  fiandalentiy  repie- 
sented  to  he  sound.  The  hone  was  leally  worth  more  than  the  oxen,  but  had  he 
been  as  represented  would  have  been  worth  much  more.  Hddi  in  an  action  for  the 
fraud,  that  plaintiff  was  entitied  to  recover  the  difference  between  the  actual  value  of 
the  horse  and  its  value  if  sound,  and  that  the  question  was  not  affected  by  the  fact 
tiiat  the  actual  value  was  greater  than  that  of  the  oxen. 

TRESPASS  on  the  case  for  fraud.    The  court  found  the  following 
facto: 


628  CONECTICUT, 


Murray  v.  Jennings. 


On  the  15tli  of  March,  1874,  the  plaintifE  owned  the  pair  of  oxen  in 
the  declaration  mentioned,  which  she  had  bought  h^e  years  before  for 
$190,  and  which  she  valued  at  $200,  which  were  worth,  as  beef  cattle, 
only  $100.  At  the  same  time  the  defendant  owned  the  horse  in  the  dec- 
laration mentioned,  and  on  that  day  proposed  to  the  plaintiff  that  she 
should  exchange  the  oxen  for  the  horse,  she  having  a  few  days  before 
offered  to  sell  him  the  oxen  for  $200.  He  was  unwilling  to  pay  this 
sum  in  cash  for  the  oxen,  but  proposed  to  exchange  his  horse  for  tbem 
without  paying  or  receiving  any  difference.  In  answer  to  her  inquiries 
he  then  assured  her  that  the  horse  was  perfectly  sound  in  every  respect, 
so  far  as  he  knew,  except  a  small  bunch  on  one  of  the  fore-legs,  which 
the  plaintiff  saw.  The  horse  was  not  at  that  time  sound  with  that  ex- 
ception, but  was  and  for  many  years  had  been  foundered  and  unsound, 
and  liable  at  any  time  to  become  very  lame  and  unfit  for  use ;  which  un 
soundness  was  well  known  to  the  defendant. 

The  defendant  made  the  representations  to  her  fraudulently  and  for 
the  purpose  of  inducing  her  to  part  with  the  oxen  in  exchange  for  the 
horse,  and  the  plaintiff,  relying  upon  the  representations  and  believing 
them  to  be  true,  did  then  barter  the  oxen  to  the  defendant  and  take  in 
exchange  for  them  the  horse  and  no  other  consideration  whatever,  and 
she  would  not  have  made  the  exchange  unless  she  had  believed,  from  the 
representations  so  made  to  her  by  the  defendant,  that  the  horse  was  per- 
fectly sound,  with  the  exception  of  the  small  bunch  on  its  leg  before- 
mentioned. 

The  bunch  was  no  considerable  detriment  to  the  horse,  and  injured  it 
in  no  way  except  slightly  in  appearance,  and  if  the  horse  had  been  sound 
with  that  exception,  as  represented  by  the  defendant,  it  would  have  been 
worth  at  the  time  of  the  exchange,  $225,  but  on  account  of  such  other 
unsoundness  it  was  actually  worth  at  the  time  only  $125.  There  was 
no  fraud  of  any  kind  on  the  part  of  the  plaintiff  in  the  transaction.  The 
oxen  were  immediately  after  butchered  by  the  defendant.  The  plaintiff 
did  not  return  the  horse  to  the  defendant  on  discovering  the  unsound- 
ness, but  it  is  now  in  her  possession. 

Upon  the  foregoing  facts  the  defendant  claimed,  as  matter  of  law,  that 
the  plaintiff  was  not  entitled  to  recover,  inasmuch  as  the  oxen,  which 
were  procured  by  the  defendant  for  beef,  were  really  not  worth  to  him 
so  much  as  the  horse  was  really  worth  to  the  plaintiff,  and  that  therefore 
there  was  no  damage  to  the  plaintiff ;  but  the  court  decided  against  this 
claim,  and  held' that  the  measure  of  damages  should  be  the  difference 
between  the  actual  value  of  the  horse  at  the  time  of  the  exchange  and 
what  the  horse  would  have  been  worth  at  that  time  if  it  liad  been  sound 
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as  represented  hj  the  defendant ;  and  therefore  rendered  judgment  for 
the  plaintiff  to  recover  $100  and  costs. 

The  defendant  moved  for  a  new  trial  for  error  in  this  ruling  of  the 
Qourt. 

Thompson,  in  support  of  the  motion. 

Sturge*,  convrcu 

Phelps,  J.  The  plaintiff  owned  a  pair  of  oxen,  and  the  defendant  a 
horse,  which  they  exchanged.  The  horse  was  unsound,  and  known  to 
be  so  by  the  defendant,  who  fraudulently  represented  it  to  be  otherwise. 
The  oxen  were  worth  $100,  and  the  horse  with  its  unsoundness  $125, 
and  if  sound,  as  represented  by  the  defendant,  would  have  been  worth 
$225.  The  plaintiff,  with  no  fraud  or  fault  on  her  part,  relied  on  the 
truth  of  the  statement  made  to  her  by  the  defendant,  and  without  that 
would  not  have  made  the  exchange.  The  Court  of  Common  Pleas 
rendered  judgment  for  the  plaintiff  for  the  difference  between  the  actual 
value  of  the  horse  and  what  it  would  have  been  worth  if  in  the  condition 
represented  by  the  defendant,  and  the  defendant  moves  for  a  new  trial 
for  the  alleged  reason  that  the  plaintiff  had  suffered  no  injury  by  the 
exchange  of  property  with  the  defendant,  and  therefore  was  entitled  to 
no  damage. 

We  concede  to  the  defendant  the  established  principle  that  the  plaintiff 
must  have  sustained  some  injury,  and  that  both  fraud  and  damage  must 
have  concurred,  to  establish  legal  liability.  In  one  sense  the  plaintiff 
would  seem  to  have  suffered  no  damage,  but  the  law  gives  her  the 
benefit  of  the  contract,  and  places  her  with  respect  to  it  and  to  all  her 
rights  under  it  in  the  same  position  as  if  no  fraud  had  been  practiced 
upon  her,  and  as  if  the  horse  was  as  sound  and  valuable  as  she  had  a 
right  from  the  defendant's  representations  to  her  to  believe  it  was.  In 
that  view  of  the  case  she  was  injured  to  the  extent  for  which  the  judg* 
ment  was  given.  We  are  satisfied  the  court  below  adopted  the  oorrect 
rule,  and  a  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 
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Continental  Life  Insurance  Company  y.  Palmeb. 

(42  Conn.  60.) 

lAft  iruurafice  —  payees  named  in  policy  take  a  herttahle  fnterett 

A  wife  procured  a  policy  of  insurance  upon  the  life  of  her  hnsband,  payable  to  her  J 
living,  if  not,  to  her  children.  Both  she  and  one  of  the  children  died  before  the 
husband.  Heldy  that  a  transmissible  interest  vested  in  the  children  upon  the  issnini; 
of  the  policy,  and  that  the  heirs  of  the  deceased  child  took  by  descent  its  interest  and 
were  entitled  to  a  portion  of  the  amount  assured. 

BILL  of  interpleader  brought  against  certain  parties  claiming  interest 
in  the  amount  of  a  life  insurance  policy  payable  by  the  petitioners* 
The  opinion  states  the  case. 

Freeman^  for  respondent,  Charles  P.  Palmer. 

6r.  PrcUt  Sf  L,  Broton^  for  other  respondents. 

Carpenter,  J.  Betsy  A.  Palmer  insured  the  life  of  her  husband, 
Benjamin  W.  Palmer,  in  the  sum  of  three  thousand  dollars,  payable  to 
herself,  if  living,  if  not,  to  their  children.  She  died  before  her  husband. 
Amos  F.  Palmer,  one  of  the  children,  also  died  during  the  life  of  his  fatter, 
weaving  issue,  Charles  P.  Palmer,  one  of  the  respondents.  The  ques- 
tion reserved  for  our  consideration  is,  whether  Charles  P.  Palmer  takes 
an  interest  in  the  policy,  or  whether  the  whole  sum  insured  vests  in  the 
surviving  children. 

It  will  aid  us  in  the  solution  of  this  question  to  consider  briefly  the 
nature,  object  and  purpose  of  this  policy.  In  form  it  is  a  contract  for  the 
payment  of  money.  In  substance  it  closely  resembles  estate  left  by  a 
deceased  person.  Its  purpose  is  a  provision  for  the  benefit  of  the  family 
after  the  death  of  the  husband  and  father.  It  is  in  some  sense  an  estate 
left  by  the  deceased.  Had  it  been  payable  to  his  representatives  the  title 
to  the  policy  would  have  vested  in  him,  and  its  avails  would  have  been 
technically  his  estate.  Being  payable  to  the  wife  and  children  it  is 
brought  within  the  provisions  of  the  statute  exemptmg  it  from  the  claims 
of  creditors.  But  for  the  statute  it  would  have  been  a  fund  in  the  hands 
of  his  representatives  for  the  benefit  of  creditors,  provided  the  pre- 
miums had  been  paid  by  him.  In  such  a  case  the  operation  of  the 
sf<atute  would  be  in  effect  to  vest  a  portion  of  his  estate  immediately 
11  the  widow,  or  heirs,  without  the  intervention  of  executors  or  ad- 
ministrators.    This   case  does  not  show  whether  the  premiums  were 
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paid  by  the  husband  or  the  wife  ;  nor  is  it  material ;  the  construction  of 
the  contract  must  be  the  same  whether  they  were  paid  by  the  one  or  the 
other.  Had  the  premiums  been  paid  by  him,  and  the  policy  been  made 
payable  to  his  executors  or  administrators,  it  would  have  vested  in  theia 
as  such,  and  would  have  been  liable  for  debts,  and  subject  to  distribution 
like  any  other  estate.  So  too  of  the  excess  beyond  the  amount  exempt 
from  the  claims  of  creditors.  There  is  then  so  near  a  relationship  be" 
twreen  the  money  represented  by  this  policy  and  the  estate  of  a  deceased 
person,  that  we  think  it  should  be  governed  by  the  same  general  princi- 
f>les. 

The  statute  of  distribution  furnishes  the  rule  of  division  in  all  cases 
where  it  is  not  otherwise  provided.  Where  there  is  an  intention,  mani- 
fested according  to  the  forms  of  law,  to  change  the  course  of  descent,  the 
statute  must  yield.  That  intention  is  usually  found  in  wills  ;  in  the  case 
before  us  it  is  in  a  contract  authorized  by  law.  Had  the  wife  survived 
she  would  have  taken,  and  the  property  would  have  been  diverted  from 
the  channel  indicated  by  the  statute.  Her  prior  decease  gives  it  to  the 
children,  substantially  in  harmony  with  the  statute.  This  instrument,  being 
testamentary  in  its  nature,  should  be  interpreted  by  the  same  rules.  There* 
fore,  as  in  wills  of  doubtful  meaning,  one  construction  beiug  in  harm*  my 
with  the  statute  and  the  other  contrary  to  it,  preference  is  given  to  the 
former,  so  this  contract  should  receive  an  interpretation,  if  possible,  which 
will  dispose  of  the  fund  according  to  the  law  of  descent.  We  think  there 
is  no  difficulty  in  so  interpreting  it.  There  is  a  natural  presumption 
that  the  parties  so  intended  it.  When  we  consider  that  it  was  a  mother 
who  made  this  contract,  and  who  probably  paid  the  premiums,  we  cannot 
possibly  presume  that  she,  had  her  attention  been  called  to  it,  and  had  she 
known  that  the  child  of  one  of  her  children  would  become  an  orphan  be- 
fore the  policy  became  payable,  would  intentionally  deprive  such  child  of 
all  interest  in  the  policy.  Had  such  been  her  intention  it  would  have 
been  easy  to  express  it  in  unmistakable  terms.  Hud  the  policy  been  pay- 
able to  her  "  surviving  children,"  or  to  those  *'  who  should  be  living  "  at 
the  doath  of  the  insured,  it  would  have  removed  all  doubt. 

But  supposing,  as  she  doubtless  did,  that  all  her  children  would  survive, 
the  policy  was  made  payable  to  them  generally.  And  now  a  contingency 
has  arisen  which  manifestly  was  not  contemplated.  If  the  natural  pre- 
bumption  cannot  be  regarded  as  a  legal  presumption,  and  the  law,  to  meet 
the  continirency,  is  compelled  to  interpolate  in  the  contract  a  provision, 
either  limiting  the  payment  to  the  surviving  children,  or  including  as 
payee  the  issue  of  a  deceased  child,  we  think  both  reason  and  justice 
require  the  latter.     It  re(|uires  no  argument  to  show  that  it  is  just.     Its 
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reasonableness  is  equally  apparent  when  we  consider  the  nature  and  ob* 
ject  of  the  estate,  and  the  relation  to  it  of  the  parties  concerned. 

There  is  another  view  which  may  be  taken  of  this  case,  and  wluch  will 
lead  us  to  the  same  result.  The  moment  this  policy  was  executed  and 
delivered,  it  became  property,  and  the  title  to  it  vested  in  some  one.  It 
will  not  be  c]aimed*that  it  vested  in  the  person  whose  life  was  insured.  It 
must  have  vested  then  in  uil  or  in  a  part  of  the  payees.  The  payees  con« 
sist  of  two  parties,  the  wife,  and  the  children.  As  only  one  could  take 
and  enjoy  the  property  ultimately,  it  did  not  vest  in  all  as  tenants  in 
common ;  nor  did  it  vest  in  either  so  as  to  give  a  right  to  the  present 
enjoyment  of  it.  It  was  not,  however,  a  mere  expectancy,  nor  a  naked 
possibility,  but  it  was  a  possibility  coupled  with  a  present  interest.  It 
was  visible,  tangible  property,  and,  like  any  other  insurance  policy,  it 
was  capable  of  assignment,  and  had  an  appreciable  value.  Each  party 
took  a  conditional,  not  an  absolute,  right  to  the  whole  policy.  It  was 
not  a  condition  precedent,  but  subsequent.  The  title  vested  in  point  of 
right  immediately,  but  was  liable  to  be  divested  upon  the  happening  of  a 
subsequent  event.  The  right  to  the  policy,  in  a  strict  sense,  was  not 
contingent ;  the  possession  and  enjoyment  of  the  fund  thereby  created 
were  postponed  to  the  future,  and  were  contingent.  This  contingency 
applied  to  both  parties  —  to  the  wife  as  well  as  to  the  children.  Her  en- 
joyment of  the  fund  depended  upon  her  surviving  her  husband;  the  chil- 
dren's, upon  her  husband's  surviving  her.  In  respect  to  each,  it  was  a 
then  present  right  to  the  future  enjoyment  of  property,  but  it  was  liable  to 
be  defeated  by  a  subsequent  contingency,  and  was  certain  to  be  defeated  as 
to  one  of  them.  That  such  a  right  is  recognized  as  property,  and  is 
transmissible  to  heirs,  is  a  proposition  abundantly  established  by  the  au< 
thorities. 

The  question  has  usually  arisen  in  cases  involving  the  construction  of 
wills.  But  we  cannot  ])erceive  that  it  makes  any  difference  whether  the 
instrument  directing  the  payment  of  money  is  a  will  or  a  contract.  So 
long  as  cases  are  alike  in  other  respects,  we  apprehend  that  they  will  be 
governed  by  the  same  principles. 

In  Winslow  v.  Goodwin^  7  Mete.  363,  this  subject  is  considered,  and 
the  doctrine  broadly  asserted  that  a  contingent  interest  in  real  or  personal 
estate  is  transmissible  like  vested  interests,  and  the  English  authorities 
cited  seem  to  sustain  that  position.  We  have  no  occasion  to  say  that 
every  contingent  estate  is  devisable.  Where  the  contingency  is  of  such 
a  nature  that  no  interest  vests  until  the  happening  of  the  event  upon 
which  the  estate  depends,  it  is  difficult  to  see  how  any  thing  can  be  trans* 
mitted  to  heirs.     So  too,  if  the  death  of  a  party  in  whom  a  contingent 
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interest  is  vested,  is  an  event,  by  reason  of  its  happening  before  some 
other  event,  upon  which  the  estate  is  given  to  others,  the  heirs  take 
nothing.  An  illustration  of  this  is  found  in  the  present  case.  The  wife 
dying  before  her  husband  her  interest  in  the  policy  did  not  descend  to 
her  heirs,  but  died  with  her,  and  the  interest  in  the  children  became 
absolute. 

In  Winslow  v.  Goodwin  the  testator  gave  an  estate  real  and  personal, 
in  trust  for  the  sole  and  separate  use  of  a  married  daughter,  and  at  the 
death  of  her  husband  it  was  to  be  conveyed  to  her  and  her  heirs.  The 
will  further  provided  that  if  she  died  in  the  life-time  of  her  husband  the 
trustee  should  hold  it  in  trust  for  her  children,  until  they  respectively 
became  of  age,  when  it  was  to  bo  conveyed  to  them.  There  were  nine 
children,  all  of  whom  were  born  in  the  life-time  of  the  testator.  The 
daughter  died,  her  husband  surviving  her.  Two  of  her  children  died 
before  she  did,  and  one  afterward  ;  all  of  whom  died  without  issue.  It 
was  held  .that  the  deceased  children  had  an  interest  in  both  the  real  and 
personal  estate  which  was  transmitted  to  their  heirs. 

That  is  a  strong  case,  and  is  an  authority  for  holding  that  the  children 
in  the  present  case  had  an  interest  in  the  policy  from  its  inception  which 
was  transmissible  to  heirs. 

The  English  cases  are  equally  decisive.  Indeed  the  rule  was  estab- 
lished there  at  an  early  day,  and  does  not  appear  to  have  been  departed  from. 
Wecde  v.  Lower ^  PoUexfen,  54 ;  Anoiiymo'us^  2  Vent.  347  ;  Pinhury  v. 
Elkin^  1  P.  Wms.  563  ;  Ckauncey  v.  Graydon,  2  Atk.  616  ;  Hodgson  v. 
Rowson^  1  Ves.  46  ;  Barnes  v.  Allen,  1  Brown's  C.  C.  181 ;  Jones  v.  i?oe, 
3  Term  R.  88.  The  latter  case  was  decided  in  1789.  Lord  Kenton, 
Ch.  J.,  at  the  commencement  of  his  opinion  manifests  a  little  impatience 
that  the  question  should  then  be  discussed  as  an  open  one,  and  closes  his 
opinion  by  saying,  *'  I  sincerely  hope  that  this  point  will  be  now  under- 
stood to  be  perfectly  at  rest.'*  In  1810  the  doctrine  was  again  recog- 
nized.    Perry  v.  Phelps,  17  Ves.  173. 

In  Fearne  on  Remainders,  364,  the  rule  is  laid  down  as  follows  : 
"  And  in  general  it  seems  that  contingent  interests  pass  to  the  real  or 
personal  representatives,  according  to  the  nature  of  such  interests,  as  well 
as  vested  interests,  so  as  to  entitle  such  representatives  to  them  when  the 
contingencies  happen.  But  some  cases  may  arise  where  the  existence  of 
the  devisee  of  the  contingent  interest,  at  some  particular  time,  may  by 
implication  enter  and  make  part  of  the  contingency  itself  upon  whicli 
such  ii  terest  is  to  take  effect.**  The  rule  is  thus  stated  by  Chancellor 
Kent,  4  Com.  261  :  **  All  contingent  and  executory  interests  are  assign- 
able in  equity,  and  will  be  enforced,  if  made  for  a  valuable  consideration ; 
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and  it  is  settled  that  all  contingent  estates  of  inheritance,  as  well  aa 
springing  and  executory  uses,  and  possibilities  coupled  with  an  interest, 
where  the  person  to  take  is  certain,  are  transmissible  bj'  descent,  and  are 
devisable  and  assignable."  The  doctrine  as  stated  by  Mr.  Redfield 
(Redfield  on  Wills,  390)  applies  directly  to  the  present  case.  "It  seems 
to  be  settled  beyond  all  question  that  all  vested  estates,  even  though  lia- 
ble to  be  defeated  by  conditions  subsequent,  are  transmissible,  and  by 
consequence  devisable.*' 

Our  own  court  has  applied  this  doctrine  to  a  life  insurance  policy  like 
the  one  in  the  case  at  bar,  and  held  that  an  interest  vests  in  the  payee, 
during  the  life-time  of  the  person  whose  life  is  insured,  so  as  to  be  the 
subject  of  testamentary  disposition,  notwithstanding  such  interest  is  liable 
to  be  defeated  by  a  subsequent  contingency.  KeUer  v.  Gaylor^  40 
Conn.  843. 

In  Conn,  Mutual  Life  Ins,  Co.  v.  Burrov^ghs,  34  Conn.  305,  the  policy 
was  like  the  present  one.  The  life  of  the  husband  was  insured  for  the 
benefit  of  the  wife,  and  in  case  of  her  death,  of  the  children.  The  wife 
assigned  the  policy  to  a  creditor,  and  died  during  the  life-time  of  the 
husband.  It  was  held  that  the  interest  of  the  children  was  unaffected 
by  the  assignment,  and  that  they  were  entitled  to  the  avails  of  the  policy. 
See  also  Chapin  v.  Fellowes,  36  Conn.  132  ;  S.  C,  4  Am.  Rep.  49. 

For  these  reasons  we  are  of  the  opinion  that  Amos  F.  Palmer  at  the 
time  of  his  decease  had  an  interest  in  this  policy  which  was  transmissible 
by  descent ;  and  consequently  that  the  respondent,  Charles  P.  Palmer,  is 
entitled  to  that  portion  of  the  fund  which  his  father  would  have  taken  ii 
living. 

The  Superior  Court  is  advised  to  render  judgment  accordingly. 

In  this  opinion  the  other  judges  concurred,  except  Park,  C.  J.,  whc 
dissented. 


New  York  &  New  Haven   Railroad  Company  v.  The  Citt  oi 

New  Haven. 

(42  Conn.  279.) 
Assessments  for  betterments — property  benefited  —  railroad  property . 

* 

AflseasmentB  for  betterments  were  required  by  defendants'  charter  to  be  macx.  on  tl  « 
property  specially  benefited.  A  railroad  coinriany  was  assessed  for  the  paving  of  « 
street  in  front  of  ito  i)assenger  station,  which  paving  made  access  to  the  station  mo  • 
easy  and  increased  the  value  of  the  land  for  buildmg  or  other  business  purposes.  Hei  >  J, 
that  the  company  was  not  liable  to  the  assessment  as  their  property  was  not  spedaL'i 
benefited  for  any  purpose  for  which  they  could  lawfully  use  it 


APRIL  TERM,  1875.  535 

— ^"^'^■^**^*       ■  ■  ■    -^  I    -—  ■     ■  ^^i»^»  ■  ■■■■■■■III  .,  ■-■  ■■„  .1      M—^ 

New  York  &  Xew  Haven  Railroad  Company  v.  The  City  of  Now  Haven. 

APPLICATION  for  relief  from  assessments  made  by  the  defendants 
for  the  paving  of  streets  in  New  Haven,  on  the  ground  that  the 
charter  of  the  city  required  the  assessments  for  street  improvements  to 
be  made  on  the  property  specially  benefited,  and  that  the  applicant's  prop- 
erty was  not  benefited.  The  material  facts  and  findings  are  given  ia 
the  opinion. 

Bronson,  for  the  City  of  New  Haven. 

W<xtrotis,  for  applicants. 

Carpenter,  J.  In  each  of  these  cases  the  appeUant  applied  to  the 
Superior  Court  for  relief  against  the  assessment  of  betterments  laid 
by  the  city  of  New  Haven  for  the  purpose  of  defraying  the  expense 
of  paving  a  public  street.  The  appellants  are  railroad  corporations,  en- 
gaged only  in  the  business  of  operating  railroads,  and  the  land  assessed  in 
each  case  is  used  exclusively  for  railroad  purposes. 

These  assessments  can  be  made  only  on  property  which  is  specially 
benefited  by  the  improvement.  The  question  then  is,  whether  the  land 
assessed  was  specially  benefited.  The  language  of  the  finding  is :  **  I 
do  not  find  that  the  appellant  derived  any  benefits  from  said  pavement, 
except  such,  if  any,  as  are  necessarily  to  be  inferred  from  the  foregoing 
facts.*'     The  finding  in  this  respect  is  the  same  in  both  cases. 

The  material  facts  thus  referred  to  are,  that  the  land  assessed  is  used 
exclusively  for  railroad  purposes,  the  laud  owned  by  the  New  York  &  New 
Haven  Railroad  Company  having  a  passenger  station  upon  it,  and  the 
land  owned  by  the  Shore  Line  Railway  having  no  building  upon  it ;  that 
access  to  the  station  building  is  made  easier  by  the  improvement,  and  that 
the  value  of  the  land  is  increased  for  building  purposes  generally. 

We  are  unable  to  see  how  the  land  assessed  is  made  any  more  valuable 
to  the  owners  for  any  purpose  for  which  they  can  lawfully  use  it.  The 
land  was  originally  taken,  is  now  used,  and  presumptively  must  continue 
to  be  used,  for  railroad  purposes.  For  such  purposes  it  can  be  no 
more  benefited  by  the  improvement  than  land  taken  for  water-works, 
public  streets,  or  parks. 

The  fact  that  the  pavement  makes  access  to  the  railroad  station  easier 
shows  a  benefit  to  the  public  at  large,  but  not  a  special  benefit  to  the  cor- 
poration. They  carry  no  more  passengers,  and  receive  no  greater  com- 
pensation, in  consequence  of  such  increased  facilities. 

The  ncreased  value  of  the  land  for  building  purposes,  or  for  bosiness 
4)urposes  generally,  will  hardly  justify  the  assessment     Whatever  benefit 
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there  is,  is  remote  and  contingent ;  not  direct,  immediate,  and  certain* 
The  corporation  can  only  realize  the  benefit,  if  ever,  at  some  distant  time 
in  the  future,  when  the  present  use  is  no  longer  required ;  and  it  is 
wholly  uncertain  whether  that  time  will  ever  arrive. 

The  company  is  not  at  liberty  to  abandon  the  railway,  and  throw  the 
laud  into  the  market  at  any  time  it  pleases.  The  land  was  taken 
for  public  use,  and  the  public  will  be  likely  to  demand  a  continuance  of 
that  use. 

The  benefits  resulting  from  this  improvement  are  not  permanent,  but 
will,  in  time,  cease  to  exist.  Probably  before  the  appellants  can  ex- 
perience any  practical  advantage  from  this  pavement,  it  will  have  given 
place  to  the  other  improvements,  so  that  the  supposed  benefits  are  in  fact 
inappreciable. 

The  reasoning  of  the  late  Chief  Justice  of  this  court  in  City  of  Bridge' 
port  V.  The  New  York  ^  New  Haven  Railroad  Company^  36  Conn.  255  ; 
S.  C,  4  Am.  Rep.  63,  applies  to  these  cases. 

The  Superior  Court  is  advised  to  annul  the  assessments. 

In  this  opinion  Park,  C.  J.,  and  Pardee,  J.,  ooncorred ;  FostEB  and 
Phelps,  JJ.,  did  not  sit 


State  v.  Wilcox. 

(42  Conn.  864.) 

ConstUultUmal  Icao — local  option  law$. 

A  itatate  anfhorised  coonty  oommissionen  to  grant  lioenses  for  the  sale  of  inlozica^ 
Ing  liqnon  in  the  several  towns,  upon  a  reoommeDdation  of  the  selectmen  of  the 
town  and  provided  that  any  town  might  at  its  annual  meeting,  by  ballot,  prohibit  the 
selectmen  from  making  such  recommeDdatious,  and  forbade  the  sale  of  liqaors  by 
any  one  not  so  licensed.  Held,  that  the  statate  was  constitational  as  it  was  not  a 
delegation  of  legislative  power  to  the  towns. 

COMPLAINT  by  grand  juror  for  selling  intoxicating  liquors  without 
a  license ;  brought  to  a  justice  of  the  peace,  and  by  appeal  of  the 
defendant  from  the  judgment  of  the  justice,  to  the  Superior  Court  in 
Litchfield  county.  In  that  court  the  case  was  tried  to  the  jury,  on  the 
plea  of  not  guilty,  before  Sanford,  J.,  and  the  defendant  found  guilty, 
and  a  fine  of  $50  was  imposed  by  the  court.  He  then  moved  in  arrest 
of  judgment  on  the  following  grounds : 

ISrst.     Because  the  act  entitled  ^'  An  Act  in  addition  to  an  Act  oon* 


JUNE  TERM,  1875.  537 


State  V.  Wilcox. 


cerning  Crimes  and  Punishments,"  approved  August  l.st,  1872,  and  the 
act  entitled  '*  An  Act  in  alteration  and  addition  to  an  Act  entitled  ^  An 
Act  in  addition  to  an  Act  concerning  Crimes  and  Punishments/*'  ap- 
proved July  25th,  1874,  making  unlawful  the  sale  of  spirituous  liquors 
in  one  town,  and  lawful  in  another,  by  the  vote  of  the  town,  are  void 
and  unconstitutional,  not  being  complete  and  positive  in  themselves,  hut 
depending  upon  other  bodies  than  the  legislative  to  give  them  effect,  and 
liable  to  be  repealed  by  other  bodies ;  thus  being  contrary  to  the  limita 
tions  of  legislative  power  necessarily  involved  in  a  representative  repub- 
lican form  of  government. 

Second,     Because  the  court  has  no  power  or  authority  under  either 
the  statutes  of  1872  or  of  1874  to  impose  any  fine  or  other  punishment. 

This  motion  being  overruled,  the  defendant  brought  the  record  before 
this  court  by  a  motion  in  error. 

The  part  of  the  act  of  1874  on  which  the  question  in  the  case  arises, 
is  as  follows : 

"  The  board  of  county  commissioners  of  each  county  in  this  State 
shall,  at  any  regular  meeting,  by  an  instrument  in  writing  under  their 
hands,  license  and  authorize  any  suitable  person  or  persons  to  sell  or 
exchange  spirituous  and  intoxicating  liquors,  ale  and  lager  beer,  in  the 
several  towns  in  said  county  ;  provided  that  said  license  or  licenses  shall 
only  be  given  to  such  person  or  persons  as  shall  be  recommended  by  a 
majority  of  the  selectmen  of  the  town  where  such  business  is  to  be  car- 
ried on,  as  suitable  and  fit  therefor.  *  *  *  ♦  *  # 
And  any  town  may,  at  its  annual  town  meeting  in  each  year,  determine 
by  ballot,  by  a  major  vote  of  the  electors  present  and  voting  at  said 
meeting,  whether  the  selectmen  of  the  town  shall  make  any  recommend- 
ations for  the  granting  of  licenses  under  this  act,  and  the  polls  for  this 
vote  shall  be  open  during  the  same  hours  as  for  the  other  votes  of  said 
meeting.  And  it  shall  be  lawful  for  any  town  to  vote,  in  manner  lieruin 
otherwise  provided,  either  to  issue  licenses  generally  for  the  sale  of  all 
kinds  of  spirituous  liquors,  ale,  lager  beer,  etc.,  or  to  issue  licenses 
whereby  only  those  liquors  enumerated  in  section  4  shall  be  permit te<l 
to  be  sold  ;  and  if  any  town  shall  instruct  the  selectmen  thereof  not  to 
make  such  recommendations,  then  the  s«)lectmen  shall  be  prohibited  from 
making  any  recommendations  for  the  gi*anting  of  licenses." 

An  act  on  the  same  subject  passed  in  the  year  1872  contained  substan- 
tially the  same  provisions  as  the  above.  Both  statutes  forbade  the  sale 
or  exchange  of  intoxicating  liquors,  ale  and  lager  beer,  without  a  license. 
Tlie  act  of  1872  imposed  a  penalty  of  $50  for  every  violation  of  the 
act  That  of  1874  omitted  the  penalty,  and  by  a  final  claasc  repealed 
all  acts  and  part-s  of  acts  inconsistent  with  it. 
Vol.  XIX.— 68 
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H,  H.  Barhovr^  Jr,^  ior  plaintiff  in  error. 

Himtington^  for  the  State. 

Foster,  J.  That  the  judgment  below  was  erroneoos  is  claimed  ia 
the  brief  of  plaintiff  in  error  on  two  grounds  : 

1.  That  the  law  is  unconstitutional; 

2.  That,  if  constitutional,  it  provides  no  penalty  for  its  violation. 
That  the  legislature  has  power  to  regulate  the  sale  of  intoxicating 

li({uors,  to  appoint  boards  to  grant  licenses  to  sell,  and  to  impose  fines 
and  penalties  for  selling  without  license,  is  not  denied.  The  clium  is, 
that  the  legislature,  instead  of  exercising  this  power,  has  delegated  it  to 
people,  contrary  to  the  provisions  of  our  constitution,  which  vests  the 
legislative  power  in  the  Senate  and  House  of  Representatives. 

This  question  has  often  been  raised  in  different  States  of  the  Union, 
and  has  been  especially  and  frequently  urged  as  an  objection  to  laws  re- 
lating to  the  sale  of  intoxicating  liquors  ;  '*  local  option  laws,"  as  they 
have  sometimes  been  styled. 

While  all  courts  have  agreed  that  legislative  power  cannot  be  dele- 
gated, there  is  often  great  diversity  of  opinion  as  to  what  constitutes  such 
delegation  of  power.  In  the  case  of  The  People  v.  Collins^  3  Mich.  343, 
a  prosecution  under  a  liquor  law,  the  court,  made  up  of  eight  judges, 
were  unanimous  in  holding  that  legislative  power  could  not  be  delegated, 
yet  four  members  of  the  court,  in  apparently  well-considered  individual 
opinions,  held  the  law  unconstitutional,  and  therefore  void,  because  it 
was  an  exercise  of  delegated  power ;  while  the  other  four  judges,  in 
separate  opinions,  apparently  equally  well-considered,  were  of  opinion 
that  there  had  been  no  delegation  of  legislative  power,  and  that  the  law 
was  constitutional  and  binding. 

Among  the  States  which  have  legislated  on  this  subject,  laws  have 
been  pronounced  unconstitutional  by  the  courts  because  there  was  a  dele- 
gation  of  legislative  power,  in  the  States  of  Delaware,  Pennsylvania, 
Texas,  Indiana  and  Iowa.  Jiice  v.  Foster,  4  Harr.  (Del.)  479 ;  Parker 
V.  The  CommoiiioeaUh,  6  Penn.  St.  507  ;  Slate  v.  Swisher,  17  Texas, 
441  ;  Meshmeier  v.  The  State,  11  Ind.  482 ;  Siate  v.  Weir,  33  Iowa,  134; 
11  Am.  Rep.  115.  The  case  of  Rice  v.  Foster  is  the  leading  case.  It 
was  exhaustively  argued  by  distinguished  constitutional  lawyers,  and 
very  fully  considered.  The  law  of  Delaware,  however,  was  so  differei^t 
from  ours,  that  the  case  can  hardly  be  considered  applicable  as  an  au* 
thority.  The  same  may  be  said,  substantially,  of  the  other 
(erred  to. 
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On  the  other  hand,  the  decisions  of  the  courts  in  the  States  of  Massa- 
chusetts, New  Hampshire  and  New  Jersey,  among  others,  have  upheld 
as  constitutional  laws  passed  in  those  States  respectively,  similar  in  char* 
acter,  though  differing  in  detail  and  sometimes  in  principle,  from  those 
in  which  the  other  States  have  been  held  invalid.  Commonwealth  v. 
Bennett,  108  Mass.  27  ;  Commonwealth  v.  Dean,  110  id.  357  ;  State  v. 
Noyes,  10  Foster,  279  ;  State^  ex  rel.  Sandford,  v.  Court  of  Common 
Pleasy  36  N.  J.  Law,  72  ;  S.  C,  13  Am.  Rep.  422. 

In  this  apparent  conflict  of  authorities,  though  the  conflict  is  at  times 
more  apparent  than  real,  as  the  statutes  of  the  different  States  differ  so 
widely,  it  seems  proper  to  examine  carefully  the  provisions  of  our  own 
statute. 

The  act  of  1872,  entitled  ^^  An  Act  in  addition  to  an  Act  concerning 
Crimes  and  Punishments,"  provides,  in  the  first  section,  that  the  board 
of  county  commissioners  of  each  county  shall,  at  any  regular  meeting,  by 
an  instrument  in  writing  under  their  hands,  license  and  authorize  any 
suitable  person  or  persons  to  sell  spirituous  and  intoxicating  liquors, 
etc.,  in  the  several  towns  in  said  county  ;  provided  that  said  license  or 
licenses  shall  be  given  only  to  such  person  or  persons  as  shall  be  recom- 
mended by  a  majority  of  the  selectmen  of  the  town  where  such  business 
is  to  be  carried  on,  as  suitable  and  fit  therefor.  The  same  section  of  the 
law  provides  that  each  person,  before  receiving  a  license,  shall  file  with 
the  board  a  bond  to  the  treasurer  of  the  county,  of  a  specified  amount, 
for  the  observance  of  all  laws  that  are  or  shall  be  made  respecting 
taverns  and  spirituous  liquors  ;  that  said  license  shall  continue  in  force 
for  one  year  and  no  more ;  and  that  any  town  may,  at  any  meeting 
duly  warned  and  held  for  that  purpose,  by  a  major  vote  of  the  electors 
present,  instruct  their  selectmen  not  to  make  any  recommendation  for  the 
granting  of  licenses.  Further  details  as  to  the  law  are  contained  in 
other  parts  of  the  act,  and  the  fourth  section  provides  a  penalty  for  any 
person  who  shall  sell  without  a  license  —  a  fine  of  not  less  than  fifty  nor 
more  than  five  hundred  dollars,  or  by  imprisonment  not  exceeding  six 
months,  or  by  such  fine  and  imprisonment  both. 

We  are  unable  to  discover  any  constitutional  objections  to  this  law. 
Tliere  is  no  legislative  power  delegated  to  the  people,  none  to  the 
county  commissioners,  none  to  the  selectmen.  The  law  is  perfect  and 
complete  as  it  comes  from  the  hands  of  the  law-making  power.  Selling 
intoxicating  liquors  without  a  license  is  made  an  offense,  universally 
and  positively,  and  a  penalty  is  provided  for  transgressors.  Licenses 
may  be  granted  by  the  county  commissioners  to  suitable  persons,  it 
recommended  by  a   majority    of  the   selectmen,  and   the   towns   may 
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instruct  their  selectmen  not  to  recommend  any  persons.  But  these 
are  not  legislative  powers.  They  are  police  regulations,  quite  fit  and 
proper  to  be  exercised  bj  municipalities,  county  commissioners,  or 
boards  of  selectmen,  for  the  protection  of  the  morals  and  health,  and 
the  promotion  of  the  prosperity,  of  their  particular  localities.  Similar 
powers  have  been  granted  in  the  charters  of  cities  and  boroughs  for 
a  long  course  of  years,  and  we  are  not  aware  that  their  constitutionality 
has  ever  been  questioned. 

The  case  of  Commonwealth  v.  MacMiigton,  24  Pick.  352,  was  an 
indictment  against  the  defendant  for  retailing  spirituous  liquors  with- 
out a  license.  The  law  of  Massachusetts,  at  that  time,  vested  the 
power  of  granting  licenses  in  the  county  commissioners  on  the  recom- 
mendation of  the  selectmen,  substantially  as  in  the  statute  we  are  now 
considering.  The  county  commissioners  expressed  an  opinion,  generally, 
that  in  their  judgment  the  public  good  did  not  require  that  any  licenses 
should  be  that  year  granted  to  retailers ;  in  consequence  of  y/hich  the 
defendant  was  deterred  from  applying  for  a  license,  or  procuring  a 
recommendation  from  the  selectmen.  The  defense  was  put  on  various 
grounds,  and,  among  others,  the  unconstitutionality  of  the  law.  Various 
reasons  were  assigned  why  the  law  was  unconstitutional,  but  the  one 
now  urged,  that  the  legislature  could  not  thus  delegate  the  power  i^eposed 
in  tliem,  was  not  suggested.  The  defendant's  counsel  claimed  that  the 
commissioners  had  no  power  to  refuse  generally  to  grant  licenses,  and  to 
show  that  they  had  not  such  power,  they  referred  to  a  law  passed  by  the 
General  Court,  after  the  act  charged  in  the  indictment  was  committed  in 
wliich  it  was  provided  that  nothing  contained  in  the  former  law  should  be 
so  construed  as  to  require  the  county  commissioners  to  grant  any  licenses 
when  in  their  opinion  the  public  good  did  not  require  any  to  be  granted. 
This  manifestly  delegated  the  same  power  to  the  county  commissioners 
as,  under  our  statute,  is  delegated  to  the  towns.  The  court  sustained 
the  law,  but  neither  court  nor  counsel  alluded  at  all  to  the  objection  now 
taken,  that  there  was  an  attempt  to  delegate  legislative  powers,  and 
that  the  law  was  therefore  a  nullity. 

But  it  is  claimed  that  this  act  of  1872,  on  which  we  have  commented, 
is  repealed  by  the  act  of  1874,  and  that  this  latter  act,  besides  its 
unconstitutionality,  lacks  what  is  the  effective  part  of  every  lav,  a 
penalty  for  its  violation. 

The  act  of  1874  is  entitled  '*  An  Act  in  alteration  of  and  in  addit/v^D 
to  an  Act  entitled  an  Act  in  addition  to  an  Act  concerning  Crimes  akd 
Panishments.*' 

I^ow  this  act  of  1874  re-enacts,  in  terms,  that  part  of  the  act  of  1872e 
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which  provides  for  licensing  the  sale  of  intoxicating  liquors,  a 
summary  of  which  we  have  given  above.  It  makes  some  additional 
provisions  and  some  alterations  in  matters  of  detail.  The  bonds  of 
persons  taking  a  license  expire  on  the  31st  day  of  October  in  each 
year.  The  towns  at  the  annual  town  meeting  may  determine  by  ballot 
by  a  major  vote,  whether  the  selectmen  should  make  any  recommen- 
dation for  the  granting  of  licenses  generally,  for  the  sale  of  all  kii.ds 
of  spirituous  liquors,  etc.,  or  to  issue  licenses  whereby  only  ale,  lagor 
beer  and  Rhine  wine  may  be  sold.  The  county  commissioners  ara 
authorized,  under  the  provisions  of  this  act  (of  1874)  and  the  one  to 
wiiich  it  is  an  addition  (of  1872),  to  grant  licenses  for  the  sale  of  the 
lust -named  liquors  only,  upon  the  payment  of  a  specified  fee. 

We  see  no  good  cause  for  pronouncing  this  law  unconstitutional.  No 
power  is  delegated  which  the  constitution  requires  the  legislature  to 
exercise.  Indeed  the  power  delegated  is  not  legislative  in  its  character, 
an(^  so  may  properly  be  exercised  by  the  municipalities  and  local 
functionaries  to  whom  it  is  committed.  They  have  the  means  of  exercis- 
ing  it  more  intelligently  than  the  legfelature  itself. 

The  act  of  1874  does  not  repeal  the  act  of  1872.  It  is  in  alteration 
of  and  in  addition  to  it.  No  act  is  repealed  by  the  act  of  1874  except 
such  as  are  inconsistent  with  it,  and  very  few  of  the  provisions  of  the  act 
of  1872  are  so.  The  fourth  section,  which  provides  the  penalty  for  sell- 
ing without  license,  certainly  is  not.  That  remains  law.  The  period  of 
time  for  which  bonds  taken  are  to  run  is  altered,  but  we  regard  that  as 
unimportant,  for  the  rights  of  parties  whose  bonds  run  beyond  the  31st 
of  October,  1874,  under  the  law  of  1872,  are  expressly  saved  in  the  law 
of  1874. 

Numerous  authorities  of  the  highest  respectability  sustain  the  views 
and  principles  which  we  have  here  expressed.  . 

In  the  case  of  Commonwealth  v.  Bennett^  108  Mass.  27,  the  defend- 
ant was  prosecuted  for  violating  the  liquor  law  of  Massachusetts, 
and  the  objection-  was  taken  that  the  law  was  void  because  the 
legislature  had  delegated  the  power  of  passing  it.  The  Massachusetts 
law,  to  say  the  least,  was  quite  as  obnoxious  to  this  objection  as 
our  law,  and  the  constitution  of  Massachusetts  vests  the  legislative  power 
in  the  same  manner  as  it  is  vested  in  our  constitution.  The  law  was  held 
constitutional. 

In  a  very  recent  case  (^Commonwealth  v.  Dean^  110  Mass.  357,  a  pros- 
ecution of  the  same  character),  the  same  objection  was  taken,  and  the 
oonrt  say  that  the  constitutionality  of  the  law  must  be  regarded  at 
settled. 
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In  the  case  of  StcUe  v.  Noyes^  10  Foster,  279,  the  Supreme  Court  of 
New  Hampshire  sustained  very  fully  the  same  doctrine. 

The  case  of  State  ex  reL  Sandford  v.  Court  of  Common  Pleasy  36  N.  J 
Law,  72.;  S.  C,  13  Am.  Rep.  422,  arose  under  a  statute  of  that  State 
termed  "  the  Chatham  local  option  law."  The  provisions  of  that  aci 
were  substantially,  that  it  should  be  lawful  for  the  persons  qualified  tc 
vote  at  the  next  annual  town  meeting,  to  determine  by  ballot  whether 
thereafter  license  to  sell  spirituous  liquors  should  be  granted  ;  and  that  if 
it  should  appear  that  a  majority  of  votes  were  cast  for  "  no  license,"  it 
should  not  thereafter  be  lawful  to  grant  any  such  license  until  otherwise 
decided  by  a  contrary  vote  at  some  subsequent  town  meeting.  This  law 
is  ours,  in  principle,  and  almost  in  detail,  and  the  Supreme  Court  of  New 
Jersey  held  it  to  be  valid  and  constitutional. 

The  case  of  Locke's  Appeal,  72  Penn.  St.  491  ;  S.  C,  13  Am.  Rep. 
716,  involved  the  constitutionality  of  a  law  which  submitted  the  question 
of  "  license  or  no  license  '*  to  sell  intoxicating  liquors,  to  be  voted  upon 
by  one  of  the  wards  in  the  city  of  Philadelphia,  and  to  be  decided  by  a 
majority  of  the  votes.  Judge  Agnew,  speaking  for  a  majority  of  the 
court,  in  a  very  able  and  elaborate  opinion  sustained  the  law.  The 
former  decisions  were  examined  and  some  were  overruled.  This  was  in 
1873,  and  it  is  one  of  the  latest  cases  on  this  subject  which  has  fallen 
under  our  observation. 

We  are  all  satisfied  with  the  decision  below,  and  think  there  is  no 
error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 

NoTE.~Be8lde  the  cases  cited  above,  see  Ex  parte  Wall,  17  Am.  Rep.  ^5;  and  Fell  t. 
State,  42  Md.  71.— Rep. 
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(42  Conn.  386.) 

Conspiracy  —  to  induce  one  to  violate  an  iTijnnction.    PrUjUeged  oommurUeatione, 

At  the  8u!t  of  the  owner  of  a  patent  for  vulcanized  rubber,  A,  a  dentist,  was  enjoined 
from  using  tlie  preparation.  Believing  that  A  disregarded  the  injunction  the  ownei 
employed  B  to  ascertain.  B  procured  C  to  apply  to  A  for  a  set  of  teeth  upon  a 
plate  of  vulcanized  rubber.  A  made  the  teeth  upon  such  plate,  delivered  them  to  C, 
and  received  i>ay  therefor.  B  and  C  reiwrted  the  facta  to  the  ovnier,  and  on  their 
affidavits,  proceedings  for  contempt  were  commenced  against  A.  Held,  that  B 
and  C  were  not  liable  for  a  cons])iracy  to  induce  A  to  violate  the  injonction ; 
that  the  owner  of  the  patent  had  a  riixht  to  resort  to  this  method  of  leamipg'the  factf 
and  that  the  communications  of  B  and  C  to  the  owner  of  the  patent  were  privileged 
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TRESPASS  on  the  case  for  a  conspiracy  to   injure  plaintiff.     The 
opinion  states  the  case. 
The  jury  returned  a  verdict  for  the  defendants,  and  the  plauitifP  moi  ed 
for  a  new  trial  for  error  in  the  rulings  and  charge  of  the  court. 

H,  T,  Blake,  with  whom  were  Turrill  and  E.  W.  Seymour^  in  support 
of  the  motion. 

A,  P.  Hyde,  with  whom  were  Cothren  and  Andrews,  contra. 

Pardee,  J.  Upon  the  application  and  complaint  of  H.  B.  Goodyear 
and  others,  owners  of  certain  patents  for  a  new  and  useful  improvement 
in  the  manufacture  of  india-ruhber,  the  United  States  Circuit  Court  for 
the  District  of  Connecticut  on  the  7th  day  of  December,  1868,  enjoined 
the  plaintiff  from  making  or  selling  any  dental  plates  or  other  articles 
made  of  india-rubber  mixed  with  sulphur. 

The  patentees,  believing  that  the  plaintiff  disregarded  the  injunction, 
were  desirous  of  knowing  whether  he  still  kept  in  his  possession  the 
substance  known  as  vulcanized  rubber,  which  was  the  subject  of  one  of 
their  patents,  and  whether  he  would  use  or  sell  it  in  any  manner  or 
under  any  circumstances,  and  if  so,  in  what  manner  and  under  what 
circumstances ;  what  he  would  do  and  how  far  he  would  go  in  the 
direction  of  a  violation,  if  opportunity  presented  itself  to  him.  They., 
therefore,  through  Bacon,  their  general  agent,  and  through  Peck,  one  of 
the  defendants,  their  special  agent  for  this  particular  matter,  sent  Jeffreys, 
the  other  defendant,  to  the  plaintiff,  with  instructions  to  ask  him  to  make 
for  Jeffreys  a  set  of  teeth  upon  a  hard  rubber  plate.  This  request  the 
plaintiff  complied  with  in  the  manner  set  forth  in  the  motion.  He 
delivered  the  teeth  to  Jeffreys  and  received  eight  dollars  therefor. 
Subsequently  Jeffreys  made,  and  Peck  sent  to  the  patentees,  the  affidavit 
set  out  in  the  motion,  upon  the  making  and  sending  of  which  this  action 
is  based. 

The  case  as  presented  by  the  motion,  taken  in  connection  with  facts 
determined  by  the  jury,  does  not  disclose  any  initiatory  act,  in  combination 
or  otherwise,  on  the  part  of  the  defendants  to  induce  the  patentees  to 
institute  proceedings  in  the  Circuit  Court  of  the  United  States  against 
the  plaintiff.  On  the  contrary  the  patentees  began  to  seek  for  the 
information  of  their  own  motion,  and  their  first  action  was  prompted  by 
a  suspicion  which  they  already  entertained.  They  subsequently  called 
the  defendants  to  their  aid  as  assistants  or  agents  in  obtaining  knowledge 
which  might  thereafter  be  of  value  to  them  in  the  protection  of  theii 
patents,  if  they  should  see  fit  to  avail  themselves  of  it. 
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The  plaiutiff  admits,  in  substance,  that  the  plate  made  for  Jeffreys  was 
made  for  him  as  an  ordinary  customer  and  in  ignorance  of  the  reason  for 
his  application  therefor  ;  that  he  did  not  then  act,  or  believe  that  he  had 
any  right  to  act,  as  licensee  of  the  patentees ;  that  they  had  not  intended 
to  grant,  and  he  had  not  intended  to  receive,  any  such  right ;  and  that  it 
was  contrary  to  the  will  of  both  parties  that  the  relation  of  licensor  and 
licensee  should  exist  between  them. 

And  if  it  be  conceded  that,  by  reason  of  the  fact  that  the  patentees 
asked  the  defendant  Jeffreys  to  test  the  intention  of  the  plaintiff,  his 
request  of  him  to  make  and  sell  the  plate  involved  an  offer  on  their  part 
to  the  plaintiff  of  a  permission  to  do  the  act,  yet  the  plaintiff,  b<3ing 
utterly  ignorant  of  such  offer,  did  not  then  actually  accept  it  by  wonl  or 
deed.  The  question  as  to  his  interest  remains  unaffected.  What  he 
then  did  was  done  in  furtherance  of  his  intention  to  sell  the  plate  without 
paying  a  royalty  thereon. 

The  case  does  not  call  upon  us  to  deterihine  whether  for  an  act 
performed  under  such  circumstances  the  court  would  or  would  not  punish 
the  plaintiff  for  a  violation  of  the  injunction.  The  patentees,  for  the 
better  protection  of  their  property,  had  a  right  to  resort  to  the  method 
adopted  by  them  of  learning  whether  he  had  the  patented  material  in  his 
possession  and  his  intention  as  to  the  use  and  sale  thereof ;  and  under 
the  circumstances  of  this  case  Jeffreys  was  entitled  to  the  privilege  of 
communicating  to  them  the  knowledge  thus  obtained  by  him  upon  these 
points.  And  even  if  we  should  concede  that  his  communication  involved 
an  erroneous  conclusion  on  his  part  as  to  the  legal  consequences  which 
would  follow  the  act  of  the  plaintiff  as  described  in  the  affidavit,  the 
court  properly  submitted  to  the  jury  the  question  as  to  the  malicious 
intent  or  the  good  faith  of  the  defendants  in  making  and  sending  it  to 
the  patentees.  The  charge  falls  within  the  principle  laid  down  in  the 
following  cases. 

In  Harrison  v.  Bttshy  32  Eng.  Law  &  Eq.  173,  Lord  Campbell,  C. 
J.,  said :  ^^  A  communication  made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest  or  in  reference  to  which 
he  has  a  duty,  is  privileged,  if  made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contains  criminatory  matter  which,  without 
this  privilege,  would  be  slanderous  and  actionable.  Duty,  in  the  proposed 
canon,  cannot  be  confined  to  legal  duties  which  may  be  enforced  by 
indictment,  action  or  mandamus,  but  must  include  moral  and  social  dudes 
of  imperfect  obligation." 

In  Toogoody.  Spyring,  1  Cromp.  Mees.  &  Rose.  193,  Parkb,  B.,  said  : 
^  If  communications  be  fairly  warranted  by  any  reasonable  occasion  or 
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exigency  and  honestly  made,  such  communications  are  protected  by  the 
common  convenience  and  welfare  of  society;  and  the  law  has  not  re* 
strlcted  the  right  to  make  them  within  any  narrow  limits." 

In  Coxheady,  Richards,  10  Jurist,  984,  Tindal,  C.J.  said:  ^^  I  do 
not  find  the  rule  of  law  so  narrowed  and  restricted  by  any  authority  that 
a  person  having  information  materially  affecting  the  interests  of  another^ 
and  honestly  communicating  it,  in  the  full  belief,  and  with  reasonable 
grounds  for  the  belief,  that  it  is  true,  will  not  be  excused,  though  he  has 
no  personal  interest  in  the  subject-matter." 

In  Cockayne  v.  ffodgkisson,  5  Car.  &  P.  548,  Parke,  B.,  said :  ^'  I 
have  already  said  that  every  willful  and  unauthorized  publication  to  the 
injury  of  the  character  of  another  is  a  libel ;  but  where  the  writer  is 
acting  on  any  duty,  legal  or  moral,  toward  the  person  to  whom  he 
writes,  or  where  he  has  by  his  situation  to  protect  the  interest  of  another, 
that  which  he  writes  under  such  circumstances  is  a  privileged  communi- 
cation." 

The  rule  is  thus  stated  by  the  court  in  the  case  of  Lewis  v.  Ohapman, 
16  N.  Y.  369:  "There  is  no  doubt  that  where  the  communication  is 
made  bona  fide  in  answer  to  inquiries  from  one  having  an  interest  in  the 
information  sought,  or  where  the  relation  between  the  parties  by  whom 
and  to  whom  the  communication  is  made  is  such  as  to  render  it  reason* 
able  and  proper  that  the  information  should  be  given,  it  will  be  regarded 
as  privileged." 

In  the  case  of  Washburn  v.  Cooke,  3  Denio,  110,  determined  in  the 
Supreme  Court  of  the  State  of  New  York,  and  cited  approvingly  in  the 
case  of  Lewis  ^  Herrick  v.  Chapman,  Bronson,  C.  J.,  said  :  '*  In  this 
case  it  may  be  collected  from  the  evidence  given,  and  from  that  which 
was  offered  and  rejected,  that  the  sheriff  had  made  a  levy  upon  certain 
cattle  which  had  afterward  been  wrongfully  driven  away,  in  conse- 
quence of  which  the  sheriff  was  likely  to  suffer  damage ;  that  the  sheriff 
thereupon  employed  the  defendant  to  ascertain  and  inform  him  of  the 
facts  in  relation  to  the  wrong  which  had  been  done  and  to  advise  what 
course  it  was  best  to  pursue  ;  and  that  the  defendant  wrote  the  letter  in 
question  to  his  employer,  concerning  the  subject-matter  of  his  employ- 
ment. It  was  the  communication  of  an  agent  to  his  principal,  touching 
the  business  of  his  agency,  and  not  going  beyond  it.  The  charge  of  lar- 
ceny, of  which  the  plaintiff  complains,  was  directly  pertinei  t  to  the  mat- 
ter in  hand ;  and  I  think  the  letter  must  be  regarded  as  a  privileged 
communication.  The  occasion  upon  which  it  was  written  sufficiently 
rebuts  the  inference  of  malice,  which  under  other  circumstances  would 
have  arisen  from  the  injurious  nature  of  the  charge.  In  such  a  case,  al- 
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though  there  may  be  no  proof  of  the  truth  of  the  accusation,  and  even 
though  it  may  be  shovrn  to  .be  false,  the  jury  are  not  to  render  a  verdict 
for  the  plaintiff  as  a  matter  of  course.  They  must  first  he,  satisfied,  on 
looking  at  the  whole  case,  that  the  defendant  did  not  act  honestly,  Ujd 
in  good  faith,  but  intended  to  do  a  wanton  injury  to  the  plaintiff.'' 

In  Bradley  v.  ffeath,  12  Pick.  164,  Shaw,  C.  J.,  says  :  "  When  words 
imputing  misconduct  to  another  are  spoken  by  one  having  a  duty  to  per- 
form, and  the  words  are  spoken  in  good  faith  and  in  the  belief  that  it 
comes  within  the  discharge  of  that  duty,  or  where  they  are  spoken  in 
good  faith  to  those  who  have  an  interest  in  the  communication  and  a 
right  to  know  and  act  upon  the  facts  stated,  no  presumption  of  malice 
arises  from  the  speaking  of  the  words,  and  therefore  no  action  can  be 
maintained  in  such  case  without  proof  of  express  malice." 

In  Gassett  v.  Gilbert,  6  Gray,  97,  Big  blow,  J.,  says  :  "  A  party  cannot 
be  held  responsible  for  a  statement  or  publication  tending  to  disparage 
private  character,  if  it  is  called  for  by  the  ordinary  exigencies  of  social 
duty,  or  is  necessary  and  proper  to  enable  him  to  protect  his  own  in- 
terest, or  that  of  another,  provided  it  is  made  in  good  faith  and  without 
a  willful  design  to  defame." 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


KiBTLAND  Y.   HOTGHKISS. 

(42  Conn.  426.) 
TasutUm  — for  money  loaned  and  secured  <nU  of  the  State. 

A  State  legislatare  has  power  to  tax  persons  residing  in  the  State  for  money  lent  by 
them  to  pezBons  residing  out  of  the  State  and  secured  upon  real  property  oat  of  the 
State. 

PETITION  for  an  injunction  against  the  levy  of  certain  tax  warrants 
upon  the  real  estate  of  the  petitioner  and  the  collection  of  certain 
taxes  from  his  property,  brought  to  the  Superior  Court  in  Litchfield 
countv. 

The  respondent  was  tax  collector  of  the  town  of  Woodbury  in  Litch- 
field county,  Connecticut,  in  which  town  the  petitioner  resided  at  the 
time  his  property  was  assessed  and  the  taxes  in  question  Ijud.  The  prop* 
erty  taxed,  so  far  as  the  taxes  were  claimed  to  be  illegal,  was  an  amount 
invested  in  bonds  in  the  city  of  Chicago  in  the  State  of  Illinois,  secured 
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on  real  estate  in  that  city  by  deeds  of  trust,  which  deeds  were  held  by 
the  trustee  in  Chicago ;  the  Board  of  Relief  of  the  town  of  Woodbury 
haying  added  to  the  assessment  list  of  the  petitioner  in  the  year 
18G9  the  sum  of  $18,000  on  this  account,  and  in  the  year  1870 
the  sum  of  $20,000.  It  appeared  that  the  deeds  of  trust  contained 
a  provision  that  all  taxes  and  assessments  on  the  property  conveyed 
thereby  should  be  paid  by  the  obligor,  without  abatement  on  account  of 
the  mortgage  lien,  and  that  the  property  might  be  sold  at  auction  in  the 
city  of  Chicago,  by  the  trustee,  upon  twenty  days*  notice,  in  case  of  any 
default  of  payment  or  failure  of  the  obligor  to  perform  any  of  his  cove- 
nants, and  that  a  good  title,  free  from  any  right  of  redemption  on  the 
part  of  the  obligor,  might  in  that  case  be  given  by  the  trustee.  It  was 
also  stipulated  that  the  loan  was  made  under  and  was  to  be  governed  by 
the  laws  of  Illinois.  It  also  appeared  that  the  loan  had  been  since  paid 
up  when  it  became  due,  and  had  been  re-invested  by  the  trustee  in  the 
city  of  Chicago  in  the  same  manner.  The  respondent  had  as  tax  col* 
lector  levied  his  tax  warrants  on  the  real  estate  of  the  petitioner  in 
Woodbury  and  advertised  it  for  sale. 

The  court  found  the  above  facts  and  reserved  the  case  for  the  advice  ol 
this  court. 

Cothren,  for  petitioner. 

Huntington  and  E.  W.  SeymovTy  for  respondent. 

Carpenter,  J.  The  question  for  our  consideration  in  this  case  may 
be  stated  thus  :  Is  a  citizen  of  this  State  liable  to  pay  taxes  on  money 
loaned  out  of  the  State  ?  The  question  resolves  itself  into  two  inquiries ; 
first,  does  the  statute  require  money  so  loaned  to  be  taxed  ?  second,  has 
the  legislature  power  to  tax  it  ? 

Concerning  the  first  question  little  need  be  said.  The  statute  in  force 
when  the  taxes  under  consideration  were  levied,  is  as  follows  :  ^  Personal 
property,  in  this  State  or  elsewhere,  not  expressly  exempted  by  this  act, 
shall  be  deemed,  for  thd  purposes  of  taxation,  to  include  all  moneys, 
credits,  choses  in  action,  bonds,  notes,  stocks  (except  United  States 
stocks),  goods,  chattels,  or  effects,  or  any  interest  therein ;  all  ships 
and  vessels  propelled  by  steam  or  wind,  whether  at  home  or  abroad,  or 
whether  registered,  enrolled  or  licensed  in  this  State  or  elsewhere,  or  any 
interest,  either  legal  or  equitable,  therein ;  and  such  personal  property, 
or  interest  therein,  being  the  property  of  any  person  resident  in  this  State, 
shall  be  valued  and  assessed  at  its  just  and  true  value  at  the  time 
of  such  assessment,  and  set  in  the  list  at  its  actual  valuation,  in  the  list 
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of  the  town  where  the  owner  resides,  except  when  otherwise  provided  ; 
but  this  section  shall  not  l>e  deemed  to  embrace  money  or  property 
actually  invested  in  the  business  of  merchandising  or  manufacturing, 
when  located  out  of  this  State."  Gen.  Statutes,  Rev.  of  1866,  p.  7.9, 
§8. 

The  first  part  of  this  statute  is  broad  enough  to  include  not  only  debts 
due  from  other  citizens  of  other  States,  but  also  goods  and  chattels  with* 
out  the  State.  The  latter  however  are  exempt  by  the  terms  of  section  24, 
page  713.  The  8th  section  also  exempts  money  or  property  invested 
in  the  business  of  merchandising  or  manufacturing  out  of  the  State. 
These  exemptions  are  in  the  nature  of  exceptions,  and  clearly  imply 
that  but  for  them  all  such  property  would  be  taxable  by  the  letter  of 
the  statute. 

There  is  no  such  exception  in  favor  of  debts  due  from  parties  out 
of  the  State,  and  hence  the  reasonable  construction  of  the  statute  is,  that 
such  debts  are  taxable.  To  remove  all  doubt  on  the  subject  the  legis- 
lature in  1872  made  them  taxable  in  more  explicit  terms.  We  regard 
that  statute  as  explanatory  of  the  act  under  consideration,  and  not 
an  alteration  thereof.  We  entertain  no  doubt  therefore  as  to  the  inten- 
tion of  the  legislature.     Indeed  this  point  is  not  seriously  controverted. 

The  second  and  most  important  question  in  the  case  is,  whether 
the  legislature  has  power  to  tax  mone)  so  investe<l. 

Unlike  &ome  of  the  States  we  ha\  e  no  constitutional  provision  limiting 
and  defining  the  power  of  taxation.  The  case  therefore  does  not  depend 
upon  the  construction  of  any  particular  provision  of  our  constitution,  but 
it  involves  a  consideration  of  the  principles  of  natural  right  and  justice. 

The  petitioner  insists  that  it  is  a  case  of  extra-territorial  taxation; 
that  the  legislature  has  attempted  to  reach  its  hand  beyond  the  limits  of 
the  State,  and  lay  hold  of  property  situated  in  other  jurisdictions  and 
subject  it  to  taxation  here.  It  is  agreed  that  real  estate  cannot  be 
so  reached ;  and  visible,  tangible  personal  property  is  practically  upon 
the  same  footing  by  the  provision  of  our  statute. 

As  we  have  already  seen,  the  statute  clearly  distinguishes  between 
choses  in  action  and  goods  and  chattels.  The  reasons  for  this  are 
obvious  ;  and  they  are  reasons,  not  only  for  the  exercise  of  the  power  of 
taxation  in  respect  to  the  former,  but  also,  to  some  extent,  for  the 
existence  of  the  power  as  well.  We  do  not  care,  however,  to  refer 
to  reasons  based  upon  expediency  or  public  policy.  Although  argu« 
ments  may  be  drawn  from  both  these  sources  sustaining  the  powoi 
contended  for,  yet  they  are,  in  the  main,  arguments  which  addreu 
themselves  to  the  discretion  of  the  legislature. 
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We  shall  therefore  limit  our  discussion  to  two  inquiries  :  1.  As  to 
the  place  and  manner  of  taxing  debts  heretofore,  and  legislation 
affecting  the  question.  2.  As  to  the  nature  and  character  of  the 
property  under  consideration. 

Our  present  statute  expressly  requires  the  taxation  of  *'  notes,  bonds, 
ar  d  stocks  (not  issued  by  the  United  States),  moneys,  credits,  choses  in 
action,"  etc.,  and  it  provides  that  "  such  property,  belonging  to 
any  resident  in  this  State,  shall  be  set  in  his  list  %n  the  town  where  he 
resides,  at  its  then  actual  valuation,  except  when  otherwise  provided  ;  but 
money  secured  by  mortgage  upon  real  estate  in  this  State  shall  be  set  in 
the  list  and  taxed  only  in  the  town  where  such  real  estate  is  situated."^ 
This  statute  assumes  that  notes,  bonds,  and  other  choses  in  action,  for 
the  purposes  of  taxation,  are  situated  where  the  creditor  resides.  In  this 
respect  the  present  does  not  differ  materially  from  prior  statutes,  since 
money  at  interest  has  been  a  subject  of  taxation.  It  is  believed  that  it 
has  been  uniformly  taxed  where  the  creditor  resides,  except  in  the  single 
instance  of  money  secured  by  mortgage  on  real  estate,  in  which  case  it  is 
taxable  where  the  real  estate  is  situated.  This  provision  is  of 
modern  origin,  and  grew  out  of  another  provision  allowing  the  debtor  to 
have  deducted  from  his  own  list  the  amount  of  the  debt,  and  requiring  it 
to  be  set  in  the  list  of  the  creditor. 

In  the  Revised  Statutes  of  1866,  in  the  list  of  property  exempt  from 
taxation,  are  found  the  State  bonds,  issued  under  the  act  of  1865. 

In  1869  certain  towns  were  authorized  to  issue  bonds  to  aid  in  the 
construction  of  railroads,  and  it  is  provided  that  they  *'  shall  be  exempt 
from  taxation  in  the  hands  of  the  holders  of  such  bonds."  And  the 
bonds  of  certain  railroads  in  this  State  are  in  like  manner  exempt.  These 
statutes  clearly  imply  that  such  bonds,  if  not  thus  exempted,  would  be 
taxable,  under  the  operation  of  the  general  statute,  in  the  towns  and 
cities  where  the  holders  thereof  resided. 

The  act  of  Congress  of  March  3d,  1863,  authorizing  the  issue  of  bonds, 
etc.,  provides  as  follows  :  *'  And  all  the  bonds  and  treasury  notes  or  United 
States  notes  issued  under  the  provisions  of  this  act  shall  be  exempt  from 
tuxaiion  by  or  under  State  or  municipal  authority, ^^  U.  S.  Stat.,  1863,  p. 
7 1 0.  But  for  this  provision  such  bonds  would  have  been  taxable  ;  and 
tliey  could  only  have  been  taxed  by  State  or  municipal  authority  through 
the  holders  ;  clearly  showing  that  such  bonds,  for  the  purpose  of  taxation, 
have  a  situ^  where  the  owner  resides. 

Wo  proceed  in  the  second  place  to  consider  the  nature  and  character 
of  a  debt  or  chose  in  action. 

It  has  not  a  visible,  tangible  form.     The  note,  bond,  or  account  even, 
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may  be  eridence  of  a  debt,  but  it  is  not  the  debt  itself.  The  specific 
money  when  loaned,  and  received  by  the  borrower,  is  no  longer  the  prop- 
erty of  the  creditor.  It  i-s  soon  merged  in  the  circulating  mass,  and  the 
creditor  can  neither  identify  and  claim  it,  nor  put  his  hand  upon  any 
property  purchased  with  it,  and  say  that  that  is  his.  The  money  may  be 
invested  in  real  estate,  or  manufacturing,  or  merchandising,  or  specula- 
tion. It  may  prove  a  profitable  investment,  or  it  may  in  a  short  time 
prove  a  total  loss.  It  is  all  the  same  to  the  creditor  so  long  as  his  debt- 
or's ability  to  pay  is  unimpaired.  He  has  simply  a  right  to  receive  a 
given  sum  of  money  with  interest  or  damages  for  its  detention.  It  is  a 
personal  right,  and  accompanies  the  person  of  a  creditor.  The  debtor  i^ 
tinder  a  corresponding  obligation  to  pay  the  demand.  The  right  to 
receive  is  valuable,  and  through  it  an  income  is  derived.  That  right  may 
with  propriety  be  taxed.  The  obligation  to  pay  is  a  burden,  and  has 
«ever,  to  our  knowledge,  been  the  subject  of  taxation.  It  seems  to  us 
therefore  that  the  appropriate  place  to  tax  money  at  interest,  is  where 
the  creditor  resides,  and  that  for  that  purpose  it  may  with  propriety  be 
■said  to  be  located  with  the  creditor. 

In  respect  to  the  question  now  under  consideration,  there  is  a  strong 
analogy  between  a  money  demand,  evidenced  by  a  note  or  bond,  and 
shares  of  stock  in  a  corporation.  The  Supreme  Court  of  the  United 
States  has  decided  that  shares  of  stock  in  national  banks  are  property 
separate  and  distinct  from  the  property  of  the  corporations  which  they 
represent.  Van  Allen  v.  Assessors,  3  Wall.  573  ;  Bradley  v.  The  People^ 
4  id.  459  ;  Nat.  Bank  v.  Commonwealth,  9  id.  353.  In  the  last  case 
the  State  of  Kentucky  levied  a  tax  upon  the  shares  of  stock  in  the 
bank,  payable  by  the  cashier.  It  was  held  that  there  was  a  distinction 
between  the  shares  of  stock  and  the  capital  of  the  bank ;  that  the  latter, 
when  invested  in  government  bonds,  was  not  taxable  ;  that  shares  of 
stock,  notwithstanding  the  investment  of  the  capital  government  bondSf 
were  taxable. 

In  the  case  of  Minot  v.  The  Philadelphia^  Wilmington  ^  Baltimore 
Railroad  Co,,  18  Wall.  206.  a  distinction  is  made  between  shares  of 
railroad  stock  and  the  property  of  the  corporation.  The  State  of  Dela- 
ware levied  a  tax  of  one-fourth  of  one  per  cent  upon  the  actual  cash 
value  of  every  share  of  the  capital  stock  of  the  defendant  corporation, 
with  a  proviso  that  the  company  should  only  be  required  to  pay  the  tax 
on  such  number  of  the  shares  of  its  capital  stock  as  would  be  in  thai 
proportion  to  the  whole  number  of  shares  which  the  length  of  the  road 
within  the  limits  of  the  State  should  bear  to  the  whole  length  of  the  road. 
It  was  claimed  that  this  was  a  tax  upon  the  shareholders,  and  that,  &• 
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the  proportion  of  shareholders  residing  in  the  State  was  less  than  the 
proportion  of  the  length  of  the  road  lying  within  the  State,  it  was  an 
attempt  to  tax  property  beyond  the  jurisdiction  of  the  State. 

In  respect  to  this  claim  the  court,  on  page  229,  says :  ^'  If  such  be 
the  fact  the  tax  to  that  extent  is  invalid,  for  the  power  of  taxation  of 
«very  State  is  necessarily  confined  to  subjects  within  its  jurisdiction. 
i^  *  *  ^nd  the  argument  is,  that  if  the  tax  be  laid  upon  the 
shares  of  the  stockholders  it  falls  upon  property  out  of  the  State,  because 
nearly  all  the  stockholders,  at  least  a  much  greater  number  than  the 
ratio  of  the  mileage  of  the  road  in  Delaware  to  its  entire  length,  are 
citizens  and  residents  of  other  States ;  and  if  the  tax  be  laid  upon  the 
shares  as  representing  the  property  of  the  corporation,  if  falls  upoa 
property  out  of  the  State,  because  the  ratio  of  the  mileage  of  the  road  in 
Delaware  to  its  entire  length  is  not  that  which  the  capital  invested  by 
the  company  in  that  State  bears  to  the  entire  capital  of  the  company,  or 
that  which  the  value  of  the  property  of  the  company  there  situated  bears 
to  the  value  of  its  entire  property.  If  the  assumption  of  the  appellant 
were  correct,  there  would  be  difficulty  in  sustaining  the  validity  of  the 
tax.  The  share  of  a  stockholder  is,  in  one  aspect,  something  different 
from  the  capital  stock  of  the  company  ;  the  latter  only  is  the  property  of 
the  corporation  ;  the  former  is  the  individual  interest  of  the  stockholder, 
constituting  his  right  to  a  proportional  part  of  the  dividends  when 
declared,  and  to  a  proportional  part  of  the  effects  of  the  corporation  when 
dissolved,  after  payment  of  its  debts.  Regarded  in  that  aspect  it  is  an 
interest  or  right  which  accompanies  the  person  of  the  owner,  having  no 
locality  independent  of  his  domicile.  But  whether,  when  thus  regarded, 
it  can  be  treated  as  so  far  severable  from  the  property  to  which  it  relates 
as  to  be  taxable  independently  of  the  locality  of  the  latter,  is  a  question 
not  necessary  now  to  decide." 

The  precise  question  involved  in  the  present  case  was  not  decided  in 
that ;  but  there  is  a  strong  intimation  that  shares  of  railroad  stock  caq 
only  be  taxed  in  the  State  where  the  owner  resides. 

The  case  of  Dwight  v.  Mayor,  etc,  of  Boston,  12  Allen,  316,  is  a  strong 
case  on  this  point.  The  plaintiff,  a  shareholder  in  a  foreign  corporation, 
claimed  a  deduction  from  the  tax  on  his  stock  on  account  of  the  tax  on 
the  property  of  the  corporation  in  the  State  where  it  was  situated.  The 
court  denied  the  validity  of  his  claim.  The  court  says :  "  But  our  whold 
system  of  taxation  as  established  and  practiced  is  to  disregai-d  the 
liability  of  shares  in  foreign  corporations  to  taxation  in  the  States  where 
they  are  situated.  Thus  shares  in  a  foreign  railroad  corporation  bv>W  by 
citizens  of  this  State  are  fully  taxed  here,  and  no  deduction  is  m<'.lc  for 
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any  taxatiou  to  which  the  oorporations  are  subject  in  the  States  where 
th'*y  are  situated.  So  it  is  in  regard  to  shares  held  by  our  citizens  in 
hanks,  insurance  companies,  and  other  moneyed  corporations,  situated  in 
other  States.  Such  shares  when  held  by  our  citizens  are  here  treated  as 
30  much  personal  estate,  following  the  person  of  the  owner,  and  taxable 
at  their  full  value  in  this  Commonwealth,  regardless  of  what  may  le  the 
foreign  law  as  to  taxation  of  the  capital  or  any  part  of  it  elsewhere.*' 

If  the  doctrine  of  these  cases  is  sound,  and  we  do  not  wish  to  intimate 
that  it  is  not,  we  may  with  even  more  propriety  distinguish  between  the 
property  of  a  creditor  in  a  debt,  and  the  property  of  the  debtor. 

Tlie  case  of  Catlin  v.  Hutt^  21  Yt.  152,  a  case  cited  and  much 
relied  on  by  the  plaintiff's  counsel,  recognizes  this  distinction,  and  also 
the  liability  of  the  creditor  to  be  taxed  where  he  resides.  A  person 
residing  in  New  York  owned  personal  estate,  consisting  of  notes  and 
other  obligations  of  debtors  residing  in  the  State  of  Vermont.  These  he 
deposited  with  the  plaintiff  residing  in  that  State,  as  his  agent,  for  man- 
agement, collection  and  investment,  and  the  plaintiff  being  such  agent 
wais  assessed  in  that  capacity  for  the  estate  thus  in  his  hands.  The 
Superior  Court  sustained  the  tax,  but  on  page  161  the  court  say  :  <<  And 
as  this  power  of  taxation  in  this  State  is  only  to  be  exercised  in  cases 
where  such  property  is  not  shown  to  be  taxed  to  the  real  owner,  where 
he  resides,  we  think  that  there  is  no  reason  for  saying  that  this  power 
has  been  exercised  in  any  unjust  spirit,  or  that  its  exercise  shows  any  want 
of  proper  comity  in  our  State  government." 

Of  Uie  many  cases  cited  by  the  petitioner's  counsel,  only  one  seems  to 
be  directly  in  point,  and  that  is  The  People  v.  Ghrdnery  51  Barb.  352. 
In  that  case,  however,  the  question  was  whether  the  New  York  statute, 
which  provides  for  the  taxation  of  real  and  personal  property  situated 
within  the  State,  extended  to  debts  due  from  non-residents.  The 
court  held  that  it  did  not.  The  question  was  not  whether  the  legisla- 
ture had  power  to  tax  them,  but  whether  it  had  in  fact  taxed  them.  In 
that  case,(7flrf/in  v.  Hvll^  supra^  and  Hot/t  v.  Commtsstorters  of  Taxes,  23 
N.  Y.  224,  are  cited  as  sustaining  the  decision.  In  the  latter  case 
the  plaintiff,  residing  in  New  York,  was  assessed  in  respect  to  capital 
invested  in  business  in  New  Orleans,  and  in  respect  to  chattels  on 
his  farm  in  New  Jersey.  The  court  held  that  the  assessment  was  erro- 
neous —  that  the  property  assessed  was  not  within  the  State.  But  the 
court  clearly  distinguishes  between  chattels  and  choses  in  action.  The 
marginal  note  says :  "  Debts  and  choses  in  action  in  general  follow 
the  domicile  of  the  owner."  The  language  of  the  court  is,  after  stating 
the  conclusion  to  which  they  have  arrived  :  '*  This  conclusion  is  intended 
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to  embrace  only  property  which  is  risible  and  tangible,  so  as  to  be  capa- 
ble of  a  9%ttu  away  from  the  owner  or  his  domicile  ;  and  we  do  not  consider 
the  question  in  reference  to  personal  estate  of  a  different  description.  It 
must  be  within  this  State  in  order  to  be  subject  to  taxation,  for  bo  ia  the 
gtatute  ;  hitt  that  may  be  true  of  choses  in  action^  and  obligations  for  the 
payynent  of  money  due  to  the  creditor  resident  here  from  a  debtor  whose 
domicile  is  in  another  State.  If  the  securities  are  separated  from  the  per- 
Hon  and  domicile  of  the  owner,  and  are  actually  in  the  hands  of  an  agent 
in  another  State  for  collection,  investment  and  reinvestment  there,  it  may 
lie  that  capital  thus  situated  should  be  regarded  as  foreign  and  not 
domestic,  in  the  absence  of  any  special  statutory  provision  intended  for 
such  a  case.  Questions  of  this  character  need  not  now  be  determined.'' 
This  case  therefore  is  not  an  authority  sustaining  the  decision  in  The 
People  V.  Gardner  ;  and  that  case  stands  alone  and  unsupported.  What 
the  decision  of  the  Court  of  Appeals  will  be  upon  this  question  remains 
to  be  seen. 

The  conclusion  then  to  which  we  have  come  is,  that  it  is  competent  for 
the  legislature  of  this  State  to  tax  our  own  citizens  in  respect  to  money 
loaned  by  them  to  persons  residing  out  of  the  State. 

We  advise  the  Superior  Court  to  render  judgment  for  the  respondents. 

In  this  opinion  the  other  judges  concurred ;  except  Fosteb,  J.>  who 
dissented  and  who  delivered  a  dissenting  opinion. 


Dickinson's  Appeal. 

(42  Conn.  49L) 
Descent —  bastao'd. 

A  bastard  in  this  State  has  inheritable  blood  for  the  parpose  of  oollateial  aa  well  as  lineal 

descent  through  him. 
The  estate  of  ^  held  to  be  inheritable  by  £  as  heir  at  law,  throngh  C,  his  grandmother, 

a  sister  of  Ay  and  D,  his  motlier,  the  illegitimate  daughter  of  C. 

APPEAL  from  a  decree  of  a  Probate  Court  approving  the  will  of  Eliza 
J.  Cotton,  deceased ;  taken  to  the  Superior  Court  in  Middlesex  county. 
The  a[)pellees,  the  executors  of  the  will,  filed  the  following  plea  in  abate- 
ment of  the  appeal : 

That  the  appellants  ought  not  further  to  prosecute  their  appeal,  .jop 
uught  the  court  to  entertain  further  cognizance  of  the  same,  because  the 
appellees  say,  that  the  said  appellants  had  not  at  any  time,  either  when 
Vol.  XIX.— 70 
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said  decree  was  passed  or  when  said  appeal  was  taken,  nor  have  at  thi^ 
present  time,  any  right,  title  or  interest  in  or  to  the  estato  o^  i  he  sai J 
deceased,  or  any  part  thereof,  for  the  reasons  following,  to  wit:  The  said 
Eliza  J.  Cotton,  testatrix,  died  on  the  22d  day  of  November,  A.  D. 
1874,  at  said  Middletown,  leaving  a  last  will  and  testament  which  was 
duly  proved  and  approved  by  the  Court  of  Probate  for  the  District  of  Mid- 
dletown, by  the  said  decree  appealed  from.  The  said  testatrix  was  a 
maiden  lady,  having  never  been  married,  and  leaving  no  parents,  brothers 
or  sisters,  and  no  blood  relative  nearer  than  an  own  cousin.  The  appel- 
lants are  legitimate  children  of  an  illegitimate  daughter  of  Mary  Cotton, 
a  sister  of  the  said  testatrix.  And  at  the  same  time  of  the  decease  of  tho 
said  testatrix,  her  said  sister  Mary,  and  the  illegitimate  daughter  of  the 
said  Mary,  being  the  mother  of  the  appellants,  had  both  been  dead  for  a 
)>enod  of  more  than  fifteen  years.  All  which  the  said  appellees  are  ready 
to  verify.  Wherefore  they  pray  that  said  appeal  may  be  dismissed,  and 
that  the  court  will  entertain  no  further  cognizance  of  the  same. 

To  this  plea  the  appellants  demurred,  and  the  questions  arising  on  the 
demurrer  were  reserved  for  the  advice  of  this  court. 

Foster,  J.  The  appellants  are  the  grandsons  of  Maty  Cotton,  their 
mother  being  her  illegitimate  daughter.  Mary  Cotton  was  a  sister  of  the 
testatrix,  P^liza  J.  Cotton,  and  it  is  from  the  decree  of  the  Court  of  Pro- 
bate approving  her  last  will  that  this  appeal  was  taken.  The  mother 
and  grandmother  of  the  appellants  had  been  dead  some  fifteen  years  at 
the  time  of  the  death  of  the  testatrix,  who  was  a  single  woman,  having 
never  been  married.  She  left  no  parents,  no  brothers  or  sisters,  and  no 
blood  relations,  unless  the  appellants  are  to  be  so  considered,  nearer  than 
cousins.  In  the  Superior  Court  the  appellees  moved  to  dismiss  the  ap< 
peal  on  the  ground  that  the  appellants  were  not  heirs  at  law  of  the  de* 
ceased,  and  had  no  interest  in  or  title  to  her  estate.  The  question  thus 
raised  is  reserved  for  the  advice  of  this  court 

Were  this  question  to  be  decided  by  the  common  law  of  England  we 
should,  without  hesitation,  advise  that  the  appeal  be  dismissed.  The 
app*»llants  derive  their  title  through  their  mother,  and  succeed  to  the 
same  rights  to  which  she,  if  living,  would  succeed.  She  was  an  illegiti- 
mate. In  the  XCVII  number  of  the  Edinburgh  Review,  in  an  article  on 
the  law  of  legitimacy,  Gardner  Peerage  case,  it  is  stated  that  at  the  time 
of  the  conquest  bastards  could  inherit  land  in  England,  and  also  in  Wales 
before  the  statute  of  Wales,  18  Edw.  I.  If  this  were  so,  the  law  waf 
soon  changed.  Glanvillo,  the  earliest  writer  on  the  common  law,  says 
**  Neither  a  bastard,  nor  any  person  not  born  in  lawful  wedlock,  can  bei 
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ir.  tte  legal  sense  of  the  term,  an  heir."  Heres  autem  legitimus  nullum 
bastardus,  nee  cdiquis,  qui  ex  legitimo  matrlmonio  non  est  procreattis 
esse  potest.  Lib.  7,  Cap.  13.  This  rule,  though  modified  in  some  re- 
spects by  various  acts  of  Parliament  since  passed,  is,  substantially,  the 
law  of  England  at  this  day. 

The  denial  of  all  rights  as  an  heir  was  not  the  only  disability  to  which 
this  class  of  persons  was  subjected  in  England.  A  bastard  was  the 
child  of  nobody ;  he  was  not  entitled  even  to  a  name.  It  is,  however, 
gravely  asserted  by  the  text  writers  that  he  might  gain  one  by  reputa- 
tion. He  did  not  take  his  mother's  place  of  settlement,  but  was  settled 
w}ir;rever  he  chanced  to  be  born.  As  he  was  related  to  nobody  he  could 
h^:.vo  no  heirs,  except  of  his  own  body  ;  and  so  if  he  left  no  descendants, ^ 
his  property  escheated,  and  now,  by  law,  escheats  to  the  crown.  In  re 
Wilcox  Settlement^  L.  R.,  1  Div.,  Chan.  229.  He  was  incapable  of 
holy  orders,  and  disqualified  from  holding  any  dignity  in  the  church.  In 
Germany,  no  farther  back  than  the  time  of  the  Reformation,  bastards 
could  not  give  evidence  on  the  rights  of  citizens,  and  down  to  a  very 
recent  period  certain  Saxon  local  laws  enacted  that  no  persons  of  il legiti- 
mate birth  should  officiate  in  any  judicial  office.  Inquiries  were  made 
into  the  birth  of  a  person,  at  the  academies  and  schools,  before  he  was 
admitted  to  the  degree  of  doctor,  and  of  any  other  high  dignity.  By  the 
law  of  Scotland  he  was  disabled,  ex  defecta  natcdium,  from  bequeathing 
by  testament  without  letters  of  legitimation  from  the  sovereign.  By  stat* 
ute  6  Will.  IV,  22,  this  disability  was  removed.  The  preamble  of  the 
act  says:  "  Whereas,  it  is  just,  humane,  and  expedient,  that  bastards,  or 
natural  children,  in  Scotland  should  have  the  power  of  disposing,"  etc. 
By  statute  7  and  8  Vict.,  Cap.  83,  trustees  or  managers  of  savings  banks 
are  empowered  to  pay  the  money  deposited  by  an  illegitimate  depositor 
dying  intestate,  to  the  persons  who,  in  their  opinion,  would  have  been  en« 
titled  to  the  same  according  to  the  statute  of  distributions,  if  he  had 
been  legitimate. 

While  the  law  was  and  is  thus  rigorous  in  its  application  to  persona 
born  out  of  lawful  wedlock,  it  was  remarkable  for  the  liberality  with 
which  it  regarded  all  those  who  were  born  in  wedlock.  No  matter  how 
soon  after  the  marriage  a  birth  followed,  the  offspring  was  legitimate. 
All  children  bom  during  the  coverture,  though  the  wife  lived  apart  from 
her  husband  in  notorious  adultery,  were,  for  a  long  time,  held  legitimate, 
unless  the  husband  was  proved  to  be  impotent,  or  beyond  the  four  seas 
for  90  long  a  period  before  the  birth  as  to  make  it  a  natural  impossibility 
that  he  could  be  the  father.  As  to  posthumous  children,  the  law,  at 
cimes,  has  gone  to  foolishly  absurd  lengths  to  hold  them  legitimate.     In 
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the  time  of  Edward  II,  the  Countess  of  Gloucester  bore  a  child  one  jear 
and  seven  months  after  the  death  of  the  duke,  and  it  was  pronounced 
legitimate.  In  the  reign  of  Henry  VI,  Mr,  Baron  Rolfb  expressed  the 
opinion  with  apparent  gravity,  that  a  widow  might  give  birth  to  a  child 
seven  years  after  her  husband's  death  without  injury  to  her  reputatitm. 

The  Roman  law  was  much  less  severe,  and  imposed  fewer  disabilities 
upon  bastards  than  the  common  law.  Bastards  could  inherit  from  their 
mothers.  A  distinction  was  made  between  illegitimates  born  of  a  con- 
cubine, and  those  born  of  a  prostitute.  The  former  were  styled  nature 
ales,  the  latter  spurii.  .The  concubine  had  a  legal  relation  to  the  family, 
which  was  sanctioned  by  the  church  down  to  the  Council  of  Trent ;  and 
by  subsequent  marriage  her  offspring  were  made  legitimate.  The  ncU- 
urcUes  were  not  only  lawful  heirs  of  the  mother,  but  were  entitled  to  sup- 
port from  the  father.  The  spurii  had  no  legal  rights  of  inheritance  or 
to  a  support. 

The  laws  of  the  different  States  of  our  Union  differ  widely  as  to  the 
rights  of  illegitimates.  Most  of  the  States  have  passed  statutes  mitigat- 
ing more  or  less  the  rigors  of  the  common  law,  and  oonfen'ing  rights 
which  that  law  denied.  The  general  tendency  seems  to  be  one  of  in- 
creasing liberality.  In  most,  if  not  in  all  of  the  States,  they  inherit 
from  the  mother,  and  the  mother  from  them.  In  some  States  they  inherit 
from  each  other,  from  collateral  kindred,  and  from  the  father,  when  theni 
has  been  a  general,  notorious,  and  mutual  recognition.  In  many  of  the 
States  subsequent  marriage  of  parents  legitimates.  Connecticut  is  one 
of  the  very  few  States,  possibly  the  only  one,  that  has  passed  no  statute 
defining  the  rights  of  bastards.  We  have  a  common  law  of  our  own, 
built  up  from  the  usages  and  customs  of  our  people,  and  from  variouf 
judicial  decisions.  It  differs  from  the  commou  law  of  England  and  from 
the  Roman  law. 

The  earliest  case  in  our  reports,  where  the  rights  of  this  class  of  per- 
sons were  judicially  considered,  is  Canaan  v.  Salisbury,  1  Root,  155. 
That  was  a  settlement  case,  and  it  was  held  that  a  bastard  was  settled 
with  the  mother.  The  court  said  that  such  a  rule  was  agreeable  to  the 
law  of  nature  and  reason.  This  was  in  1790,  and  was  a  clear  departure 
from  the  common  law  of  England,  which  did  not  permit  an  illegitimate 
child  to  inherit  even  a  local  habitation  or  a  name  from  the  mother.  This 
case,  though  decided  by  the  Superior  Court,  has  never  been  doubted,  but 
always  recoirnized  as  sound  law.  It  has  been  followed  and  sanctioned 
by  this  court  in  divers  cases.  Hebron  v.  Marlborough^  2  Conn.  13 
Windsor  v.  Hartford,  id.  356 ;  Danbury  v.  New  Haven,  5  id.  584 
Oxford  V   Bethany,  19  id.  229  ;  New  Haven  v.  Huntington,  22  id.  25. 
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In  the  case  of  Woodstock  v.  Hooker^  6  Conn.  35,  it  was  decided 
that  a  bastard  bom  in  Massachusetts,  of  a  mother  having  a  settlement 
m  this  State,  took  the  settlement  of  the  mother.  Peters,  J.,  who  gave 
the  opinion  of  the  court,  said  :  ^  It  has  been  discovered  in  this  State  that 
a  bastard  is  the  child  of  his  mother."  (p.  36.)  In  Guilford  v.  Oxford^ 
3  Conn.  321,  it  was  decided  that  a  bastard  child  took  the  new  settlement 
of  its  mother  acquired  by  marriage,  though  the  marriage  was  procured 
by  the  fraud  of  the  mother,  she  being  pregnant  at  the  time,  and  conceal- 
ing that  fact  from  her  husband,  who  supposed  her  to  be  a  chaste  woman. 
In  New  Haven  Y.  Newtown^  12  Conn.  165,  it  was  held  that  the  new  settle- 
ment of  a  mother  acquired  by  marriage  was  communicated  to  her  ille^ 
gitimate  children,  whether  born  before  or  after  the  marriage.  Williams, 
C.  J.,  said :  ^^  The  fundamental  maxim  of  the  common  law,  that  a  bas« 
tard  is  nuUvus  JUtus,  is  entirely  rejected  here,  and  such  a  child  is  here 
recognized  by  law  as  the  child  of  its  mother,  with  all  the  rights  and  du- 
ties of  a  child."  (p.  170.)  The  cases  of  Newtoum  v.  Fairfield,  18 
Conn.  350,  Oxford  v.  Bethany ^  19  id.  229,  and  New  Haven  v.  Hun- 
tington, 22  id.  25,  are  to  the  same  effect.  In  Bethlehem  v.  Roxhury, 
20  Conn.  340,  Church,  C.  J.,  said  :  "  The  feudal,  repulsive  doctrine  of 
the  common  law,  that  a  bastard  child  has  no  parent,  no  orotector,  not 
even  a  mother,  has  never  found  favor  in  this  State." 

In  the  case  of  Brown  v.  Dye,  2  Root,  280,  it  was  decided  that  unde; 
our  statutes  of  distributions  a  bastard  might  take  as  a  brother  to  one  who 
was  born  of  the  same  mother.  This  was  in  1795,  and  the  decision  was 
rendered  by  the  Superior  Court.  The  court  said  :  "  The  common  law 
of  England,  which  has  been  urged  in  this  case,  is  not  to  be  mentioned  as 
an  authority  in  opposition  to  the  positive  law  of  our  State,  and  nothing 
can  be  more  unjust  than  that  the  innocent  offspring  should  be  punished 
for  the  crimes  of  their  parents  by  being  deprived  of  their  right  of  inher- 
iting by  the  mother,  when  there  doth  not  exist  among  men  a  relation  so 
near  and  certain  as  that  of  mother  and  child."  The  doctrine  of  this  case 
was  recognized  and  followed  by  this  court  in  the  case  of  Heath  v.  White, 
5  Conn.  228,  where  it  was  held  that  a  bastard  might  inherit  real  estate 
from  his  mother,  as  a  child.  That  case  apparently  recognizes  the  rela- 
tion of  parent  and  child  between  the  mother  and  her  illegitimate  off- 
spring to  be  legally  as  perfect  as  between  the  mother  and  her  legitimate 
offspring  ;  giving  the  same  rights,  imposing  the  same  duties. 

It  is  abundantly  clear  from  this  examination  of  our  law  that  we  have 
departed  very  widely  from  the  common  law  of  England  as  applicable  to 
illegitimates.  We  have  been  thus  minute  in  the  examination  of  the 
authorities,  even   at  the  expense  of  some  prolixity,  in   order  to  deter* 
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mine  whether  the  question  before  us  has  not,  in  effect,  been  long 
since  disposed  of ;  whether  the  principles  recognized  as  established, 
nearly  a  century  ago,  and  ever  since  upheld  and  adhered  to,  are  not 
conclusive. 

We  have  seen  that  it  was  at  first  held  that  a  bastard  derived  its  settle^- 
ment  from  its  mother,  and  not  from  its  place  of  birth.  This  was  analo- 
gous to  an  interest  derived  by  inheritance,  and  recognized  the  legal 
relation  of  parent  and  child. 

It  was  next  held  that  illegitimate  children  of  the  same  mother  could 
inherit  from  each  other.  This  recognized  the  relation  of  brother  and 
sister. 

It  was  then  held  that  an  illegitimate  child  could  inherit  from  its 
mother  ;  and  so  the  relation  of  parent  and  child  was  most  directly  recog- 
nized, and  the  reciprocal  rights  and  duties  growing  out  of  that  relation 
were  thoroughly  established. 

The  learned  counsel  for  the  appellees,  admitting  that  a  wide  difference 
exists  between  our  law  and  the  English  common  law  as  to  the  rights  of 
illegitimates,  still  insists  that,  under  our  law,  their  right,  and  the  right 
of  their  descendants,  is  strictly  lineal,  never  collateral ;  and  so  thd  appel- 
lants have  no  rights  as  heirs  at  law  of  the  testatrix.  In  the  expressive 
language  of  the  counsel,  though  this  progeny  be  grafted  on  the  lineai 
stock,  it  has  not  been  grafted  on  the  collateral,  and  it  is  urged  that  thi  i 
ought  not  to  be  done  ;  that  it  will  be  taking  another  and  farther  depart- 
ure from  the  wise  principles  of  the  common  law,  and  that  it  will  tend  to 
encourage  immorality  and  impair  the  sanctity  of  the  marriage  relation. 
These  views  have  been  pressed  upon  us  so  eloquently  and  so  forcibly 
that  we  should  regret  to  be  thought  insensible  to  the  appeal. 

If,  however,  we  find  the  law  to  be  in  favor  of  the  appellants,  whatever 
we  may  think  of  its  wisdom  or  its  policy,  we  must  so  pronounce  it. 
When  the  earls  and  barons  of  England,  in  the  parliament  of  Merton, 
were  asked  by  the  bishops  to  change  the  laws  of  the  realm  and  make 
those  children  who  were  born  out  of  lawful  wedlock,  legitimate,  by  the 
8u])sequent  marriage  of  their  parents,  as  they  were  by  the  canon  law, 
tliov  made  that  reply  which  has  since  been  so  famous  in  history,  iVb/u- 
mus  le(/(;s  Anglice  mutare.  Whether  we  are  asked  to  abridge  or  extend 
±ii  rights  of  illegitimates,  our  reply  must  be,  not  that  we  are  unwilling, 
^^nolunws;*'  or  that  we  are  willing,  volumus ;  but  that  we  are  unable, 
7*jn%  possumiu,  to  change  the  laws  of  Connecticut.  That  high  preroga- 
tive has  not  been  granted  us.     We  sit  here  to  declare  the  law,  not  to 

change  it. 

After  as  careful  a  consideration  of  the  question  as  we  have  boexi  abi« 
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to  give,  we  think  that  the  points  decided  in  the  cases  we  have  quoted 
tend  strongly  to  the  conclusion  that  these  appellants,  by  the  law  of  Con- 
necticut, are  heirs  at  law  of  the  testatrix,  Eliza  J.  Cotton. 

We  might,  we  think,  safely  rest  our  decision  here,  but  as  the  question 
is  one  of  much  importance,  our  statute  of  distributions  ought  perhaps  to 
be  examined,  and  its  construction  considered,  before  reaching  a  positive 
conclusion. 

The  earliest  provision  in  our  colonial  laws  as  to  the  distribution  of 
estates  was  in  1639.  At  the  October  term  of  the  General  Court  in  that 
year,  an  order  was  passed  directing  the  "  orderers  of  the  affairs  of  the 
towns,"  when  any  person  should  die  intestate,  **  to  cause  an  inventory  to 
be  taken,  and  then  the  public  court  may  grant  the  administration  of  tho 
goods  and  chattels  to  the  next  of  kin,  jointly  or  severally,  and  divide  the 
estate  to  wife,  if  any  be,  children  or  kindred,  as  in  equity  they  shall  see 
meet,"  etc.  Col.  Rec.  1635  to  1665,  p.  38.  This  order  was  embraced 
in  the  Code  of  1650,  usually  styled  Mr.  Ludlow's  Code.     Id.  553. 

In  the  revision  of  1 673  some  alterations  appear.     After  providing  for 
the  inventory,  now  to  be  made  by  the  selectmen,  and  the  granting  of  ad- 
ministration, the  court  was  then  directed  **  to  divide  the  estate  to  wife,  if 
any  be,  and  children,  or  kindred  according  to  law ;  and  for  want  of  law 
according  to  rules  of  righteousness  and  equity." 

In  1699  our  statute  of  distributions,  properly  so  called^  copied  substan 
stially  from  a  law  of  Massachusetts  of  1692,  was  passed.  Some  altera 
tions  have  been  made  in  it  from  time  to  time,  but  the  clauses  bearing  on 
the  question  before  us,  '^  to  and  among  his  children,  and  such  as  shall 
legally  represent  them,  and  if  no  child  to  the  next  of  kin  to  the  intest- 
ate," have  been  changed  but  slightly  in  terms,  and  not  at  all  in  meaning. 
By  the  common  law  no  doubt  the  term  "  child  "  and  "  children,"  when 
used  in  statutes,  wills,  and  legal  instruments  generally,  meant  legitimate 
child  and  legitimate  children,  just  as  positively  as  if  the  term  *'  legiti- 
mate "  were  prefixed.  The  case  of  Dorin  v.  JDorin,  7  Eiig.  &  Irish  App. 
568,  decided  by  the  House  of  Lords  during  the  past  year,  carries  this 
principle  to  such  an  extent  as  in  our  opinion  entirely  to  frustrate  the  in- 
tent of  the  testator  and  leave  the  corpus  of  the  estate  undisposed  of.  The 
still  more  recent  case.  In  re  Ayle^s  TVasts,  L.  R.,  1  Chan.  Div.  282,  de- 
cided since  this  case  was  argued,  holds  the  same  doctrine. 

We  cannot  think  that  this  was  the  meaning  which  our  legislature 
affixed  to  these  words  in  this  statute.  That  body  was  made  up  generally 
of  plain  men,  and  they  made  laws  for  plain  men.  That  they  understood 
the  terms  *'  child"  and  "  children,"  so  far  as  the  mother  was  concemedi 
to  comprehend  her  illegitimate,  as  well  as  her  legitimate  offspring,  we 
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entertain  no  donbt.  They  used  those  terms  in  their  common,  popular 
signification,  rather  thjin  with  reference  to  any  legal  or  technical  sense. 
They  had  as  little  reference  to  the  technical  meaning  of  words  in  the 
English  common  law,  as  they  had  to  the  English  law  of  inheritance, 
which  they  disregarded  altogether.  Looking  more  to  the  example  of  the 
Hebrew  patriarchs  and  to  Job,  who  gave  his  daughters  inheritance  among 
their  brethren,  than  to  the  common  law  of  England,  they  distributed 
lands  to  daughters,  equally  with  sons,  except  that  the  eldest  son  took  a 
double  portion.  The  famous  case  of  Wtnthrop  v.  Lechmere  was  an  ap- 
peal from  our  colonial  courts  to  the  king  in  council.  Mrs.  Lechmere,  the 
sister  of  Mr.  Winthrop,  had  been  granted  a  share  with  him  in  the  lauds 
of  their  father  and  uncle.  The  order  in  council  on  the  appeal,  passed  in 
1727,  reversed  all  the  decrees  of  our  colonial  courts  in  favor  of  Mrs. 
Lechmere,  and  pronounced  our  law  for  the  settlement  of  intestate  estates 
null  and  void. 

In  the  revision  of  the  laws  in  1750  this  preamble  to  the  law  ap- 
peared :  ^  Whereas,  the  lands  and  real  estate  of  persons  dying  intestate  in 
this  colony,  by  ancient  and  immemorial  custom  and  common  consent  of 
the  people,  have  descended  to  and  among  the  children,  or  next  of  kin  of 
such  intestate,  as  heirs  of  such  intestate,"  etc.,  etc.  "  Therefore  be  it  en- 
acted," etc.  This  preamble  was  probably  all  the  apology  which  our  colo- 
nial legislature  was  disposed  to  make  for  the  discrepancies  between  our 
law  of  inheritance  and  the  law  of  England.  The  importance  of  this  pre- 
amble, in  this  connection,  is  to  show  that  our  law  grew  out  of  the  customs 
and  usages  of  the  people.  The  terms  used  in  it  therefore  should  not  be 
construed  with  reference  to  like  terms  in  an  act  of  parliament,  but  rather 
with  reference  to  their  ordinary,  popular  signification  here  in  the  colony. 
The  numerous  decisions  which  we  have  quoted  from  our  reports,  from 
the  earliest  to  the  latest,  recognize  the  relation  of  mother  and  child,  ex- 
isting as  well  when  the  child  was  illegitimate  as  when  legitimate.  That 
an  illegitimate  child  is  as  certainly  next  of  kin  to  its  mother  as  a  legiti- 
mate child,  seems  to  us  a  proposition  that  does  not  require  proof.  We 
think  of  no  plausible  reason  that  can  be  given  to  the  contrary. 

If  the  mother  of  these  appellants  had  died  before  her  marriage,  leav- 
ing her  mother,  Mary  Cotton,  surviving,  that  mother  would  have  been 
her  heir  at  law.  The  testatrix,  that  mother's  sister,  on  her  death,  would 
have  been  her  heir  at  law.  Thus  the  testatrix,  indisputably,  would  have 
succeeded  to  the  estate,  had  there  been  any,  of  her  illegitimate  niece. 
Would  the  death  of  the  mother  of  the  illegitimate  niece  have  made  any 
difference  ?  Would  not  the  testatrix  still  have  been  entitled  as  heir  at 
law  ?     As  her  sister's  heir,  would  she  not  have  been  entitled  to  stand  ia 
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her  sister's  place  as  her  legal  representative,  and  so  claim  as  next  of  kin 
to  the  intestate  ?  This  was  the  precise  question  in  the  case  of  Cooley  et 
al.  y.  Dewey,  4  Pick.  94.  The  uncle  and  aunt  of  a  bastard  claimed  Lib 
estate  as  heirs  at  law,  his  mother  being  dead.  The  court,  Parker,  C.  J. 
•aid  :  *^  The  merits  of  the  appeal  depend  on  the  question  whether  the 
mother  of  the  deceased,  he  being  a  bastard,  was,  within  the  meaning  of 
our  statute  of  distributions,  his  next  of  kin  ;  for  if  she  succeeded  to  his 
estate  on  his  death,  the  appellant  [her  brother  and  sister]  would  of  course 
take  the  whole  between  them,  either  as  heirs  of  their  sister,  or,  through 
her,  as  next  of  kin  to  the  intestate."  The  court  held  that  the  law  recog- 
nized no  legal  relation  between  a  bastard  and  his  mother  any  more  than 
between  him  and  his  father  ;  that  being  nuUius  Jilixis,  he  was  as  much 
without  mother  as  without  father. 

Our  law  is  admitted  to  be  otherwise,  so  far  as  the  mother  is  concerned, 
and  so  far  as  rights  of  inheritanoe,  lineally,  are  involved.  The  Su- 
preme Court  of  Massachusetts,  as  we  have  shown,  did  not  recognize  the 
distinction  now  insisted  on  between  lineal  and  collateral  rights.  They 
said  that  the  mother  could  not  inherit  from  the  bastard,  and  therefore 
that  the  uncle^and  aunt  could  not.  If  the  mother  could  inherit,  then 
the  uncle  and  aunt  might  and  would  inherit.  As  it  is  clear  that  in  this 
State  the  mother  would  inherit,  it  would  seem  to  follow  as  a  necessary 
consequence  that,  she  being  dead,  her  sister  would  inherit,  and  so  Eliza 
J.  Cotton,  the  testatrix,  would,  in  the  case  supposed,  have  been  heir  at 
law  to  the  mother  of  these  appellants. 

Now  if  there  be  no  obstacle,  and  we  discover  none,  to  having  an  estate 
pass  from  an  illegitimate  child  through  its  mother  to  her  collateral  rela- 
tions, can  there  be  any  obstacle  to  the  passing  of  an  estate  from  collat- 
eral relations,  through  its  mother,  to  an  illegitimate  child  ?  If  any  dis- 
crimination is  to  be  made,  ought  it  not  to  be  the  reverse  of  that  claimed  ? 
Do  not  reason  and  justice  loudly  demand  that  the  disability  should  fall 
on  the  erring  parent  rather  than  on  the  innocent  child  ?  Culpa  tenet 
auctorts,  is  an  old  and  just  maxim. 

A  fair  construction  of  our  statute  of  distributions  leads  us   therefore 

to  the  conclusion  that  these  appellants  have  an  interest  as  heirs  at  law, 

in  the  estate  of  the  testatrix.     Nor  does  it  seem  to  us  that  in  reaching 

this  result  we  are  making  a  farther  departure  than  we  have  already  made 

from  the  English  common  law.     The  cases  heretofore  decided  in  thia 

State  involve  principles  which  must  control  this  case,  and  the  decision 

we  make  is  necessary  to  vindicate  those  principles  and  preserve  the  sym- 

a«try  of  our  law. 

But  the  appellees  quote  to  us  a  number  of  cases  decided  in  States 
Vol.  XIX.— 71 
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where,  bj  statute,  bastards  are  aathorized  to  inherit  from  their  mothers^ 
and  their  mothers  from  them,  and  yet  all  right  of  inheritanoe  among  ool* 
laterals  is  denied. 

To  these  cases  we  deem  it  a  sufficient  answer  in  the  first  placf  to  saj, 
that  in  all  those  States  the  doctrine  of  the  common  law  as  to  a  bastard, 
that  he  was  nuHiiu  Jllius,  was  considered  as  established.  The  statute, 
being  in  derogation  of  the  common  law,  was  therefore  to  be  construed 
strictly.  The  bastard  was  to  inherit  to  the  extent,  and  only  to  the  ex- 
tent, specified  in  the  statute.  If  the  statute  gave  him  a  morsel  of  bread, 
the  common  law  gave  him  a  stone  if  he  asked  to  have  that  morsel  of 
bread  enlarged. 

In  Connecticnt,  as  we  have  seen  again  and  again,  this  doctrine  of  the 
common  law  as  to  bastards  never  obtained,  and  so  these  decisions  lack 
applicability. 

In  the  next  place,  an  examination  of  these  decisions  will  show  that 
they  are  not  all  opposed  to  the  rights  now  claimed  by  these  appellants. 
The  case  of  Cooley  v.  Dewey  is,  as  we  have  seen,  clearly  an  authority  in 
favor  of  the  appellants,  if  the  right  to  inherit  between  the  mother  and 
an  illegitimate  child  be  established,  as  it  is  agreed  to  be  by  our  law.  To 
the  other  cases  quoted  from  Massachusetts,  Curtis  v.  Ifewins,  1 1  Mete 
294,  Kent  v.  Baker,  2  Gray,  535,  and  PraU  v.  Atwood,  108  Mass.  40,  it  is 
sufficient  to  say,  that  the  statute  of  Massachusetts,  which  made  the' 
bastard  heir  of  his  mother,  had  this  limiting  clause,  '^  that  he  shall  not  be 
allowed  to  claim  as  representing  his  mother,  any  part  of  the  estate  of 
any  of  her  kindre<l,  either  lineal  or  collateral."  This  statute  was  passed 
after  the  decision  of  Cooley  v.  Dewey. 

The  cases  quoted  from  Vermont,  Burlington  v.  Foshy,  6  Vt.  83,  and 
Bacon  v.  McBride,  32  id.  585,  were  decided  under  a  statute  of  that 
State.  That  statute  provided  "  that  illegitimate  children  shall  be 
capable  of  inheriting  and  transmitting  inheritances,  on  the  part  of 
the  mother,  in  like  manner  as  if  they  had  been  lawfully  begotten." 
It  was  held  in  Burlington  v.  Fosby,  that  one  illegitimate  child  could 
inherit  from  another  illegitimate  child  of  the  same  mother.  Sub- 
sequently it  was  held  in  Bacon  v.  McBride  that  an  illegitimate  child 
could  not  inherit  from  a  legitimate  child  of  the  same  mother.  This 
is  clearly  inconsistent  with  the  doctrine  of  Burlington  v.  Foshy,  the 
Foundness  of  which  is  questioned  by  the  latter  case.  Burlingtonv.  Fosby 
is  entirely  in  harmony  with  the  decisions  made  by  this  couit,  ani 
whether  that  case,  or  the  case  of  Bacon  v.  McBride,  is  su&tained  by  tb<« 
Dettor  reasoning,  we  will  not  now  attempt  to  decide.     Moore  v.  Moo^,  3^ 
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Vt.   98,  does  not  involve  at  all  the  question  we  are  now  considering, 
and  only  alludes  to  it  by  way  of  illustration. 

In  the  case  of  Stevensoji's  Heirs  v.  SuMivani,  5  Wheat.  207,  it  was 
held  that  under  the  law  of  descent  in  Virginia,  illegitimate  children 
could  not  inherit  from  a  legitimate  child  of  their  mother.  This  'is  quite 
inconsbtent  with  Brawn  v.  DyCj  which  we  must  consider  law  in  this  Stat4$. 

The  case  of  Gibson  et  vx,  v.  Moidton,  2  Disney,  158,  was  de- 
cided by  the  Superior  Court  of  the  city  of  Cincinnati,  under  a  statute 
of  Ohio  similar  in  character  to  the  statute  of  Vermont  alrea<ly  quoted. 
It  was  held  that  this  statute  applied  to  inheritances  in  the  ascending  and 
descending  lines  only.'  This  case,  however,  is  directly  contradictory  to 
the  case  of  Lewis  v.  Eutsler,  4  Ohio  St.  354,  where  it  was  held  that 
illegitimate  children  could  inherit  from  an  older  illegitimate  child  of 
their  mother.  Rannet,  J.,  who  gave  the  opinion  of  the  court,  says  : 
"  A  man  needs  little  more  than  his  instincts  to  determine  what  the  law 
ought  to  be  in  such  a  case."  This  case  speaks  approvingly  of  Burlington 
V.  Fosby^  and  disapprovingly  of  Stevenson^s  Heirs  v,  Sidlivani, 

The  high  authority  of  Chancellor  Kent  is  invoked  to  sustain  the  dis- 
tinction between  a  bastard's  right  to  inherit  lineally  and  collaterally. 
Without  instituting  any  comparison  between  men  of  renown  in  the 
profession,  we  may  say  that  a  former  honored  Chief  Justice  of  this  court, 
in  his  treatise  on  Descents,  in  commenting  on  the  meaning  of  statutes 
which  made  illegitimate  children  capable  of  inheriting  and  transmittiitg 
inheritances  on  the  part  of  the  mother,  in  like  manner  as  if  they 
had  been  lawfully  begotten,  says  :  "  By  the  terms,  '  on  the  part  of 
the  mother,'  we  are  to  understand  not  only  that  the  mother  may  inherit 
to  the  illegitimate  children,  and  the  illegitimate  children  to  the  mother, 
but  that  any  relative  on  the  part  of  the  mother  may  inherit  to  the 
illegitimate  child,  and  the  illegitimate  thild  may  inherit  to  any  relative 
on  the  part  of  the  mother."     Reeve  on  Descents,  96. 

In  giving  this  construction  to  our  sttitute  of  distributions  we  simply  carry 
out  the  construction  long  since  adopted.  That  was,  as  we  think,  a  correct 
interpretation  of  the  will  of  the  legislature.  That  the  legislature  for 
many  intervening  years  has  passed  no  act  to  amend  or  alter  the  law 
as  decided,  affords  strong  evidence  that  their  will  has  not  been  misinter- 
preted. We  prefer  to  stand  super  antiquas  vias,  rather  than  introduce 
<i  new  policy. 

Arriving  as  we  do,  unhesitatingly,  at  the  result,  both  by  the  common 
law  of  this  State,  and  by  our  statute  of  distributions,  that  these  appellants 
are  heirs  at  law  of  the  testatrix,  we  shall  add  little,  and  perhaps  should 
add  nothing,  as  to  the  character  or  tendency  of  the  law.     The  removal 
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of  disabilities  from  illeo^itiraates,so  as  to  leave  them  capable  of  inherit- 
ing and  transmitting  inheritances  on  the  part  of  the  mother  collaterally, 
as  well  as  lineally,  like  other  persons,  is  sharply  denounced.  Facts,  how- 
ever, we  believe  fail  to  show  either  the  immorality  or  impolicy  of  our 
law.  We  have  been  at  some  pains  to  examine  the  statistics  on  this  8k»> 
ject,  but  have  not  been  able  to  obtain  returns  from  any  of  our  sister  States, 
AVo  doubt  if  such  returtis  are  generally  made.  In  ten  years  ending  on 
the  31st  day  of  December,  1874,  there  were  bom  in  this  State  137,396 
children,  of  which  1,118  (eighty  one-hundredths  of  one  per  cent)  were 
illegitimate;  as  small  a  ratio,  we  venture  to  assert,  as  can  anywhere 
be  found.  In  England,  for  three  years  prior  to  and  including  1860, 
the  ratio  of  illegitimate  to  legitimate  births  was  over  6^  per  cent ; 
and  in  Scotland,  for  ten  years  ending  in  1 870,  it  was  9.77  per  cent. 
On  the  continent,  so  far  as  we  have  had  access  to  the  returns,  the  ratio 
is,  generally,  much  larger.  The  number  of  illegitimates  now  in  Eng- 
land and  Wales  alone  is  over  one  million.  Surely  it  is  not  beneath  the 
consideration  of  a  wise  statesmanship,  whether  it  is  just  or  prudent 
to  cut  off  so  large  a  portion  of  the  population,  who  are  charged  with  no 
crime,  from  all  rights  of  inheritance,  and  isolate  them  almost  absolutely 
from  the  body  politic.  In  Guienne,  near  the  beginning  of  the  14th 
century,  a  horde  of  banditti,  organized  and  led  by  the  illegitimate  sons 
of  noblemen,  ravaged  a  portion  of  the  country,  and  burned  several 
towns,  taking  that  mode  of  revenge  for  being  denied  their  rights  of 
inheritance. 

In  presenting  our  views  thus  fully,  we  regret  that  we  have  been 
compelled  to  occupy  so  much  space.  We  advise  the  Superior  Court  to 
render  judgment  for  the  appellants. 

In  this  opinion  the  other  judges  concurred. 
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iniereMt  ~^  offreement  to  pay  after  maturity  —  subsequent  amendment  of  ttattUs  rtlatvit§ 

to  —  conatitntional  law, 

A  statute  provided  that  the  parties  to  a  loan  could  contract  for  any  rate  of  Intentt 
Plaintiff  made  a  loan  to  defendant,  the  latter  aj^reeing  to  i>ay  **  interest,  at  the  xate 
of  fifteen  per  cent  after  maturity."  Before  maturity  the  statute  was  amended  so  as  to 
provide  that  only  seven  per  cent  should  be  recovered  for  money  lent,  after  maturity. 
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Held  J  (1)  that  the  fifteen  per  cent  was  not  a  penalty  for  the  breach  of  the  contract,  but 
interest  due  under  it;  (2)  that  it  the  amendment  was  intended  to  apply  to  sach  contracts 
then  in  existence,  it  was  unconstitutional  and  void  as  impairing  the  obligations  of 
contracts. 

A    SSUMPSIT,  on  the  following  note  : 

"  Hartford,  September  2d,  1872. 

**  One  year  after  date  I  promise  to  pay  to  the  order  of  Susan  V.  Hub* 

hard,  five    hundred   dollars,   at  the   Hartford  Trust   Company,  value 

received,  with  tares,  and  interest  at  the  rate  of  fifteen  per  cent .  after 

maturity. 

**  Martin  Callahan.'*' 

Tlie  suit  was  brought  to  the  City  Court  of  the  city  of  Hartford  and* 
tried  on  the  general  issde  before  Sumner,  J. 

It  was  admitted  that  none  of  the  principal  of  the  note  and  no  interest 
thereon  had  been  paid,  and  the  only  question  between  the  parties  was 
whether  the  note  should  draw  interest  after  maturity  according  to  its 
tenor,  at  the  rate  of  fifteen  per  cent,  or  at  the  rate  of  seven  per  cent. 

The  court  made  a  finding  of  the  facts  and  rendered  judgment  for  the 
plaintiff  to  recover  at  the  rate  of  seven  per  cent.  The  plaintiff  brought 
the  record  before  this  court  by  a  motion  in  error. 

The  statute  of  1872,  in  force  when  the  contract  was  made,  provided 
that  it  should  be  ^'  lawful  to  contract  for  payment  or  receipt  of  any  rate 
of  interest,"  with  a  provision  that  only  six  per  cent  should  be  recovered 
unless  the  agreement  to  pay  the  greater  rate  should  be  in  writing.  The 
act  of  1873  provided  that  "  no  gi'eater  rate  of  interest  than  seven  per 
cent  per  annum  shall  be  recovered  or  allowed  for  the  time  after  the 
money  loaned  becomes  due.'' 

7?.  S,  Welles,  for  plaintiff.  1.  The  agreement  for  interest  after  maturity 
in  the  present  case  was  a  "  contract  for  a  rate  of  interest  "  within  the.  mean- 
ing of  the  act  of  1872.  Beckioith  v.  Hartford,  Prov,  ^  FishhiU  R.  R,  Oo., 
29  Conn.  268  ;  Adams  v.  Wai/,  33  id.  419,'  431  ;  Rose  v.  Phillips,  id.  570. 
.^)7<) ;  Story's  Confl.  of  Laws,  §  296  ;  3  Parsons  on  Cont.  104  ;  Curtis  v. 
Lnierarlty,  6  How.  154  ;  Brewster  v.  Wahefield,  22  id.  118,  127  ;  Daggett 
V.  Pratt,  15  Mass.  177;  Ayer\.  Tilde n,  15  Gray,  178;  Wernwag  v, 
Mofhcrshead,  3  Blackf.  401  ;  Kilgore  v.  Powers,  5  id.  22  ;  Billingsly  v. 
Cahoon,!  Ind.  184;  Parinn  v.  JloopeSn  1  Morris.  294;  Wilki^ison  v. 
Daniels,  1  Iowa,  188  ;  Richards  v.  Marshman,  2  id.  217  ;  Wis  well  w  Bax- 
ter,  20  Wis.  €80  ;  Weems  v.  Ventress,  1 4  La.  Ann.  267  ;  Latchford  v.  Starns, 
16  id.  252 ;  Kohler  v.  Smith,  2  Cal.  597;  Pridgen  v.  Andrews^  7  Texas, 
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461  ;  Hopkint  v.  Crittenden,  10  id.  189  ;  Chxnn  v.  Hamilton^  Hempst. 
C.  C.  438  ;  Keeru  v.  Keene,  3  Com.  Bench,  144 ;  Gibbs  v.  Freetnont,  9 
Ex3h.  25.  Whether  the  interest  provided  for  is  to  be  regarded  as  a 
penalty  depends  upon  the  intention  of  the  parties  as  gathered  from  the 
instrument  itself.     Dakin  v.   William*,  17  Wend.  447,  454. 

2.  The  validity  of  the  contract  cannot  be  impaired  in  respect  ^>i 
any  of  its  terms,  by  the  act  of  1873.  Const,  of  U.  S-,  art.  1,  §  10  ; 
Barlow  v.  Gregory,  31  Conn.  261,  265 ;  Ogden  v.  Saunders,  12  Wheat, 
213,  261 ;  Branson  v.  Kinzie,  1  Hour.  311,  316  ;  Ohio  Life^  Trust  Co,  v. 
DeboU,  16  id.  432  ;  Gelpche  v.  City  of  Dubuqne,  1  Wall.  206  ;  Van  Hoff- 
jman  v.  City  of  Quincy,  4  id.  553  ;   Walker  v.  Whitehead,  16  id.  314,  317. 

H.  C  Robinson  and  Mc  Cloud,  for  defendant.  1,  The  interest  provideti 
"for  by  the  contract  after  maturity  was  intended  merely  as  damages 
•or  a  penalty  for  breach  of  the  contract.  Henry  v.  Thompson,  1  Ala. 
209 ;  Gray  v.  Crosby,  18  Johns.  219,  226;  Orr  v.  Churchill,  1  H.  Bla- 
232 ;  Sedgw.  on  Dam.  420 ;  Brewster  v.  Wakefield,  22  How.  1 18. 

2.  But  whatever  were  the  intentions  of  the  parties,  the  act  of  1873 
controlled  the  matter  of  the  damages  to  be  recovered.  These  damages 
pertain  merely  to  the  remedy,  and  that  is  always  subject  to  the  control 
of  the  legislature.  Such  legislation,  though  retrospective,  is  yet  held  to 
he  valid,  where  its  object  is  "  to  remedy  a  mischief  and  promote  justice." 
Goshen  v.  Stonington,  4  Conn.  221 ;  Welch  v.  Wadsworth,  30  id.  155  ; 
Guild  V.  Rogers,  8  Barb.  502 ;  Van  Rensselaer  v.  Snyder,  13  N.  Y. 
29  ;    Conkey  v.  Hart,  14  id.  22  ;    Walter  v.  Penry,  2  Vt.  145. 


LooMis,  J.  The  act  of  July  2<i,  1872,  provides  that,  "  where  there 
is  no  agreement  for  a  diifferent  rate  of  interest,"  the  principal  debt  becomes 
due.  There  are,  on  the  contrary,  many  cases  where  it  has  been  decided 
that  interest  commences  only  when  the  debt  becomes  due  and  payable. 

While  this  act  was  in  full  force  the  plaintiff  loaned  the  defendant  Hve 
hundred  dollars,  and  took  his  promissory  note  for  that  sum,  dated 
September  2d,  1872,  payable  one  year  after  date,  "with  taxes,  and 
interest  at  the  rate  of  fifteen  per  cent  after  maturity."  And  the  ques- 
tion is,  whether  this  was  a  "  contract  for  the  payment  and  receipt  of  any 
rate  of  interest "  within  the  meaning  of  the  statute. 

It  is  evident  that  the  parties  contemplated  that  the  defendant  would 
probably  want  to  keep  the  money  loaned  after  the  expiration  of  the 
year,  and  therefore  agreed  specifically  upon  a  rate  of  interest  after 
maturity,  and  also  for  the  payment  of  the  taxes  on  the  money  after  I  hat 
time.     It  seems  too  clear  for  doubt  that  the  minds  of  the  parties  met,  and 
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that  they  agreed  on  a  rate  of  interest  after  maturity,  and  that  it  is 
a  valid  contract,  so  far  as  the  mutual  act  and  intent  of  the  parties  could 
give  it  validity.  Is  there  any  rule  of  law  which  defeats  the  intention  of 
the  parties  or  puts  them  under  a  disability  to  contract  in  this  matter  ? 
And  here  we  meet  the  precise  legal  question  in  this  case  :  May  there 
oe  a  valid  contract  for  interest  after  the  time  of  the  maturity  of  a  note 
until  payment  ? 

Why  not  ?  If  we  may  take  the  language  of  the  statute  in  its  common 
acceptation,  no  one  would  entertain  a  doubt  that  the  parties  could 
contract  for  a  rate  of  interest  after  the  money  is  due  and  while  it  remains 
unpaid,  as  well  as  before.  There  is^  no  exception,  qualification  or 
limitation  in  the  statute.  If  no  rate  of  interest  is  specified,  six  per  cent 
is  the  legal  rate  ;  but  if  the  parties  agree  upon  the  rate  in  writing,  then 
the  agreed  rate  becomes  the  legal  rate  in  that  case. 

There  is  nothing  in  the  nature  of  the  transaction,  nor  in  the  customary 
mode  of  loaning  money,  that  makes  it  unreasonable  or  unjust  to  allow 
parties  to  contract  for  a  rate  of  interest  after  maturity  as  well  as  before, 
but  rather  the  contrary  is  true. 

With  the  exception  of  loans  made  by  regular  banks  of  discount,  it  is 
(juite  common  for  the  parties  to  specify  an  earlier  day  than  is  really 
intended  for  payment.  The  immense  sums  of  money  loaned  by  the 
savings  banks,  insurance  companies,  and  the  school  fund  of  this  State,  are 
all  evidenced  by  notes,  bonds  or  other  instruments  on  demand,  or 
en  very  short  time,  and  yet  these  are  called  permanent  loans.  It  would 
strike  most  commercial  and  business  men  with  surprise,  if  they  were 
told  that  all  that  is  received  or  paid  for  the  use  of  the  money  so  loaned 
was  not  interest,  but  mere  damages  for  the  breach  of  contract,  and  that 
ihe  parties  could  not,  if  they  Would,  make  it  int^jrest,  even  by  an  express 
agreement  to  that  effect. 

If  then  there  is  any  limitation  of  the  power  of  parties  to  contract  in 
this  regard,  it  must  be  found  in  some  extremely  technical  definition 
of  the  word  '*  interest "  us  used  in  the  statute.  And  the  defendant's 
claim  is  that  the  word  "  interest "  in  law  necessarily  imports  a  compen- 
sation for  the  use  of  money  until  the  principal  is  due.  This  claim,  how« 
ever,  is  not  well  sustained  by  authorities. 

Bouvier,  in  his  Law  Dictionary,  says  :  ^'  Interest  is  the  compensation 
which  is  paid  by  the  borrower  of  money  to  the  lender  for  its  use^ 
ftnd  generally,  by  a  debtor  to  his  creditor  in  recompense  for  his  detention 
of  the  debt."  WebsterV  Dictionary  defines  it :  "  Premium  paid  for  the 
use  of  money ;  che  profit  per  cent  derived  from  money  lent,  or  property 
«sed  by  anotlier  person,  or  from  debts  remaining  unpaid." 
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The  term  "  interest,"  as  used  in  the  statute,  should  be  construed  witb 
reference  to  the  fact  that  the  legislature,  in  the  act  referred  to,  were  not 
dealing  specially-  with  promissory  notes  having  a  fixed  time  to  run  and  a 
definite  obligation  to  pay  at  maturity  ;  but  on  the  contrary  they  had  in 
▼iew  all  sorts  of  debts,  accounts,  obligations  and  contracts,  whether 
verbal  or  written,  whereon  interest  might  be  computed,  allowed,  or 
reserved.  Of  course  the  word  ^^  interest ''  when  used  in  the  statute  with 
reference  to  the  ^'  legal  rate,*'  in  the  absence  of  an  agreement,  means  just 
the  same  as  when  it  is  used  in  connection  with  an  ^*  agreed  rate." 

Instead  of  its  being  tioie  that  the  word  '*  interest "  has  such  a  restricted 
signification  that  it  must  cease  to  be  interest  when  the  principal  debt 
becomes  due,  there  are,  on  the  contrary,  many  cases  where  it  has 
been  decided  that  interest  commences  only  when  the  debt  becomes  due 
and  payable. 

In  SeUeck  y.  French,  1  Conn.  32,  a  leading  case  on  the  subject  of 
interest.  Judge  Swift,  in  giving  the  opinion,  specifies  nine  classes  of 
cases  where  interest  will  be  allowed  by  law,  and  among  them  are  the 
following : 

^^  Where  goods  are  sold  and  delivered  to  be  paid  for  on  a  day  certain, 
and  are  charged  on  book,  interest  will  be  allowed  after  the  time  of  credit 
lias  expired." 

^  Where  one  has  received  money  for  the  use  of  another,  and  it  was  his 
duty  to  pay  it  over,  interest  is  recoverable  for  the  time  of  the  delay." 

^^  Where  an  account  has  been  liquidated,  and  the  balance  ascertained 
by  the  parties,  interest  will  be  allowed  thereon." 

So  '^  interest  may  be  recovered  upon  the  arrears  of  interest  due,  if 
there  is  an  express  promise  to  pay  such  interest.  Rose  v.  Bridgeport^  17 
Conn.  243,  and  cases  cited  by  Judge  Church,  in  the  opinion,  p.  247. 

In  these  cases  it  is  called  interest  and  not  daniages.  But  there  are 
cases  where  interest  is  allowed  "  by  way  of,"  or  <*  in  the  nature  of " 
damages. 

In  SeUeck  v.  French^  Judge  Swift  says :  **  Interest  by  our  law  is 
allowed  on  the  ground  of  some  contract,  express  or  implied,  to  pay  it,  or 
as  damages  for  a  breach  of  some  contract  or  the  violation  of  some  duty." 
He  then  proceeds  to  give  a  summary  of  the  law  on  this  subject  in  nine 
distinct  propositions,  the  first  and  third  of  which  are  as  follows : 

"  1.  Interest  will  be  allowed  in  all  cases  where  there  is  an  express  con- 
tract to  pay  it." 

*'  3.  Where  there  is  a  written  contract  to  pay  money  .  r  other  thing  on 
a  day  certain,  and  the  contract  is  broken,  then  interest  is  allowed  by  way 
of  damages  for  the  breach,  as  in  the  case  of  notes  and  bills  of  exchange." 
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It  is  obvioas  that  this  last  proposition  refers  to  cases  where  the  written 
contract  is  silent  as  to  interest  after  maturity,  for  it  had  just  been  stated 
without  qualification  that  interest  is  allowed  in  all  cases  of  express  contract 
to  pay  it.     In  no  other  way  can  the  two  propositions  stand  together. 

This  rule  of  allowing  interest  as  damages  originated  in  the  desire 
of  the  courts  to  adhere  to  certain  technical  rules,  and  at  the  same  time  do 
justice  to  the  parties.  Interest  could  only  be  allowed  on  the  ground  of 
an  express  or  an  implied  contract  to  pay  it.  In  case  therefore  of  an  express 
written  contract  covering  the  subject-matter,  but  which  was  silent  as  to 
interest,  the  express  contract  could  not  be  enlarged  by  adding  a  promise 
to  pay  interest,  and  there  was  no  ground  or  right  to  imply  such  a 
promise.  But  sis  it  was  extremely  unjust  to  allow  the  defendant  to  have 
the  use  of  the  money  loaned  without  compensation,  interest  was  allowed, 
in  the  nature  of  damages,  for  the  detention  of  the  money. 

But  it  is  a  perversion  or  misapplication  of  this  principle  to  apply  it  to  an 
express  written  promise  to  pay  interest  after  maturity.  If  there  is  any 
distinction  which  can  be  established  by  legal  authorities  it  is  the  one 
upon  which  we  base  our  decision  in  this  case,  that  where,  in  a  bill  or  note, 
interest  after  maturity  is  expresssly  reserved,  it  is  treated  as  interest  eo 
nomine^  and  never  as  damages. 

In  Byles  on  Bills  (4th  Am.  and  6th  London  ed.)  side  page  240,  it  is 
said :  "  Interest  where  not  made  payable  on  the  face  of  the  instrument^  is  in 
the  nature  of  damages  for  the  retention  of  the  principal.' '  And  in  a 
note  it  is  added  :  ''  But  in  an  action  of  debt,  if  the  interest  be  payable  by 
the  terms  of  the  instrument,  it  is  recoverable  not  as  damages  but  as  debt.*' 
Referring  to  Watkins  v.  M'rgan,  6  Car.  &  Payne,  661  ;  Hudson  v.  Tossell, 
18  Law  Journal,  141,  and  other  cases. 

This  distinction  would  seem  to  be  very  well  settled  in  England,  and  it 
is  very  clearly  exhibited  in  a  recent  case,  decided  in  1874,  in  the  House 
of  Lords  (Cook  v.  Fowler,  Law  Reports,  7  H.  L.  Cas.  27),  which  was 
a  suit  brought  on  a  warrant  of  attorney  given  to  secure  the  payment  of 
£1,330,  **  on  the  2d  of  June  next,"  with  interest  at  five  per  cent  per 
month,  "judgment  to  be  entered  up  forthwith." 

The  Lord  Chancellor  (Lord  Cairns)  says  of  this  warrant  of  attorney, 
that  it  was  given  to  secure  a  debt  of  £1,330,  with  interest  up  to  a  certain 
day,  and  without  any  mention  of  subsequent  interest  upon  the  face  of  the 
instrument,  plainly  implying  that  if  there  had  been  any  mention  of 
subsequent  interest  it  would  govern.  He  says  further :  "  No  doubt, 
prima  facie,  the  rate  of  interest  stipulated  for  up  to  the  time  certain  might 
be  taken,  and  generally  would  be  taken,  as  the  measure  of  interest, 
but  this  would  not  be  conclusive.  It  would  be  for  the  tribunal  to  look 
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at  all  the  circumstances  of  the  case,  and  to  decide  what  was  the  proper 
81  m  to  be  awarded  by  way  of  damages."  The  House  of  Lords  declined 
W  award  damages  at  the  mte  of  sixty  percent, because  under  the  circum- 
stances it  was  highly  inequitable.  Lord  Chelmsford,  in  the  same  case, 
alluding  to  the  argument  of  counsel  that  interest  was  to  be  implied  after 
maturity  at  tlie  same  rate  as  stipulated  for  up  to  that  day,  said :  **  On  the 
contrary,  the  distinction  seems  to  be  well  established  between  cases  where 
the  ijUerest  is  expressly  reserved  in  the  instrument y  and  where  it  is  not. 
In  the  latter  case  it  is  recoverable,  not  as  interest  according  to  the  contract ,, 
but  as  damages  for  the  breach  of  it."  Lord  Hath  ehlet  said  :  "  TTie 
question  resolves  itself  simply  into  this :  Is  there,  or  is  there  not,  any 
contract  after  the  day  upon  which  judgment  was  to  be  entered  up  for  the 
payment  of  any  specific  sum  and  interest"  Lord  Selborne  said  :  "Un- 
less it  can  be  laid  down  as  a  general  rule  of  law,  that  upon  a  contract  for 
the  payment  of  money  borrowed  for  a  fixed  period,  on  a  day  certain, 
with  interest  at  a  certain  rate  down  to  that  day,  a  further  contract  for  the 
continuance  of  the  same  rate  of  interest  after  that  day,  until  actual  pay- 
ment, is  to  be  implied,  the  decision  of  the  Vice-Chancellor  in  this  case  is 
not  erroneous.  I  entirely  agree  with  those  of  your  lordships  who  have 
preceded  me,  that  no  such  contract  is  to  be  implied,  unless  there  is  some- 
thing to  justify  it  upon  the  construction  of  the  words  of  the  particular 
instrument." 

In  Florence  v.  Jennings^  2  Com.  Bench  (N.  S.),  454,  the  plaintiff 
discounted  for  the  defendant  a  bill  for  £250,  drawn  by  the  latter  upon 
one  A.,  and  at  the  same  time  the  defendant  and  A.  signed  the  following 
memorandum,  addressed  to  the  plaintiflE:  **  Sir — In  consideration  of 
your  discounting  the  under-mentioned  bill,  we  do  hereby  jointly  and 
severally  undertake,  if  the  same  is  not  wholly  paid  at  maturity,  to  pay 
as  interest  thereon  £20  for  each  month  which  shall  have  elapsed  after 
maturity  of  the  said  bill,  and  until  the  same  is  wholly  paid  and  satisfied.** 
At  the  foot  of  this  memorandum  was  written  "  £250,  Jennings  on  A. 
at  three  months."  In  an  action  brought  upon  this  collateral  agreement, 
this  high  rate  of  interest,  equal  to  ninety-six  per  cent,  was  recovered 
from  the  maturity  of  the  bill,  Cockburn,  C.  J.,  delivering  the  opinion. 
This  was  about  the  year  1857,  when  the  statute  in  England  made  five 
per  cent  the  legal  rate  to  be  recovered,  "  unless  it  should  appear  to  the 
court  that  a  different  rate  of  interest  was  agreed  between  the  parties ; " 
a  statute  similar  in  substance  to  our  act  of  1872. 

The  views  we  entertain  will  also  be  found  to  accord  with  nearly  all 
the  decisions  in  this  country,  both  in  the  State  courts  and  in  the  ooorti 
of  the  United  States.     A  few  of  these  we  will  dte. 
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In  Wllkerson  v.  Danieh^  1  Greene  (Iowa),  179,  under  a  statute  of 
that  State  authorizing  parties  U)  contract  for  interest  not  exceeding 
twenty  per  cent  per  annum,  a  note  was  made  '*  with  twelve  per  cent 
interest,  and  if  not  paid  to  the  day,  fifteen  per  cent  from  date/'  llio 
case  was  tried  in  a  court  of  equity.  Hasting,  C.  J.,  in  giving  the 
opinion,  said :  '*  The  statute  in  force  at  the  date  of  the  execution  of 
note  regulating  interest,  permitted  parties  to  contract  for  the  payment 
of  interest  at  the  rate  of  twenty  per  centum  per  annum.  The  makers 
of  this  note  agreed  to  pay  twelve  per  centum  from  date,  and  if  not  p:i*  I 
to  the  day,  fifteen  per  cent.  This  cannot  be  construed  as  a  penalty 
igainst  which  a  court  of  equity  will  aifford  relief.  It  is  a  contract  to  pay 
titteen  per  cent  interest  per  annum  on  a  contingency,  which  we  think  the 
law  then  permitted." 

In  Gray  v.  Briscoe,  6  Bush  (Ky.),  687,  which  was  an  action  on  a 
note  payable  one  day  after  date  "  with  ten  per  cent  interest  from  date," 
it  was  argued  in  behalf  of  the  defendant  that  the  contract  imported  only 
an  agreement  to  pay  interest  at  that  rate  for  one  day,  and  that  after  the 
maturity  of  the  debt  it  bore  only  the  legal  rate.  But  the  court,  while 
recognizing  the  rule  of  Breivster  v.  Wakefield^  22  IIow.  118,  as  correct  "  in 
cases  where  it  appears  that  the  parties  meant  to  fix  the  rate  of  interest 
with  reference  to  the  time  of  maturity,  and  not  of  payment,"  say  that 
"  the  case  must  be  controlled  by  the  intrinsic  evidence  which  the  contract 
itself  furnishes  of  the  intention  of  the  parties.  The  amount  of  interest 
secured  by  the  contract  in  excess  of  the  rate  of  six  per  cent  per  annum 
for  a  single  day  is  so  inconsiderable  that  it  is  scarcely  reasonable  to  sup- 
pose the  parties  intended  to  restrict  the  stipulated  rate  of  interest  to  th« 
maturity  of  the  contract,  but  we  must  conclude  that  they  intended  it  to 
continue  until  the  debt  should  be  paid." 

In  Wemway  v.  Mothershead,  3  Blackf.  (Ind.)  401,  the  note  was  as 
follows :  "  Eight  weeks  from  date  we  will  pay  Mothershead  and  Foster 
four  hundred  and  thirty-two  dollars,  and  if  not  paid  when  due  we  will 
pay  five  dollars  interest  per  week  until  paid."  The  court  held  that  this 
note,  on  default  of  payment  when  due,  drew  interest  at  the  rate  specified 
in  the  note  from  the  time  it  became  due.  To  the  same  effect  also  are 
the  cases  of  Billingsley  v.  Cahomt,  7  Ind.  184,  and  Kilgore  v.  Powers^ 
5  Blackf.  22. 

In  Parmn  v.  Hoopes,  Morris  (Iowa),  294,  the  note  read,  "  with  ten 
per  cent  interest  if  not  paid  when  due,"  and  the  court  allowed  interest 
at  that  rate  to  the  date  of  the  judgment. 

In  Weems  v.  Ventress,  14  La.  Ann.  267,  the  notes  read,  '^  with  in* 
terost  from  and  after  maturity  at  the  rate  of  eight  per  cent  per  annum, 
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antil  paid/'  and  the  court  held  that  by  contract  as  well  as  by  law  the 
interest  began  to  run  from  the  day  of  payment  without  allowing  for 
days  of  grace.  And  this  decision  was  re-atHrmed  in  Letchford  v.  StamSn 
16  La.  Ann.  252. 

In  WisiveU  v.  Baxter,  20  Wis.  680,  the  note  was  payable  on  a  day 
certain  ^^  with  interest  at  thirty  per  cent  per  annum  until  paid,"  and  the 
court  allowed  interest  at  that  rate  to  the  date  of  the  decree. 

In  Pitzer  v.  Barrett,  34  Miss.  84,  the  note  was  payable  Septeml>er  Ist, 
1858,  "  with  interest  thereon  till  paid,"  and  interest  was  allowed  from 
date  on  the  ground  of  contract.  See  also  Pngden  v.  Andrews,  7  Tex. 
461  ;  HapUns  v.  Crittenden,  10  id.  189 ;  Kohler  v.  Smith,  2  Cal.  5?7. 

In  Daggett  v.  Pratt,  15  Mass.  177,  action  was  brought  upon  four  prom- 
issory notes,  payable  at  distant  days ;  three  of  them  ^'  with  interest  at 
three  per  cent  per  annum,  if  paid  at  their  maturity,  if  not,  six  per  cent 
interest  to  be  paid ; "  and  the  fourth  was  payable  without  interest  ^'  until 
the  note  is  out,  if  not  paid  then,  lawful  interest  until  paid."  The  notes 
not  having  been  paid  when  due,  judgment  was  rendered  upou  them  all 
with  interest  at  six  per  cent  from  the  date  of  the  notes  to  the  rendition 
of  final  judgment.  The  error  assigned  was  the  amount  of  damages. 
The  plaintiff  in  error  claimed  that  the  true  construction  of  the  promise 
was  that  interest  was  to  be  allowed  at  six  per  cent  until  maturity.  But 
the  court  were  of  a  different  opinion,  and  affirmed  the  judgment.  The 
case  was  decided  as  early  as  1818,  but  the  courts  of  Massachusetts  still 
adhere  to  the  principle  of  that  case. 

In  the  recent  case  of  Brannon  v.  Hursell,  112  Mass.  63,  dt.cided  in 
1873,  an  action  was  brought  on  a  promissory  note  for  $1,500,  dated 
March  14th,  1870,  payable  four  months  after  date  with  interest  at  ten 
per  cent.  The  court  below  allowed  interest  at  that  rate  to  the  time  of 
verdict.  The  defendant  took  exceptions,  and  the  Supreme  Court  over- 
ruled them.  Morton,  J.,  in  giving  the  opinion,  says  :  **  The  rate  of  'in- 
terest specified  in  the  note  is  ten  per  cent,  and  the  plaintiff  claims  i'nte> 
est  at  that  rate  since  the  maturity  of  the  note.  We  are  of  opinion  that 
he  is  entitled  to  receive  it.  The  legal  rate  of  interest  is  six  per  cent  in 
the  absence  of  any  agreement  for  a  different  rate  ;  but  it  is  lawful  for 
the  parties  to  contract  to  pay  and  receive  a  different  rate;  and  where 
the  agreement  to  pay  a  greater  rate  is  in  writing  it  can  be  recovered 
bj  action.  Statutes  1867,  chap,  b^.  In  the  case  at  bar,  the  defendants 
have  agreed  in  writing  that  the  rate  of  interest  for  the  use  of  the  plain- 
tiff's money  shall  be  ten  per  cent.  The  plaintiff  recovers  interest  both 
before  and  after  the  note  matures,  bv  virtue  of  the  contract,  as  an  inci 
dent  or  part  of  the  debt,  and  is  entitled  to  the  rate  fixed  by  the  cont.aci-' 
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To  the  same  effect  is  the  recent  case  of  Monnett  v.  Sturgcs^  25  Ohio  St. 
Opposed  to  these  numerous  and  repeated  decisions  only  one  authority 
has  been  found  sustaining  all  the  positions  of  the  defendant.  We  refer 
to  Henry  v.  Thompson,  and  other  cases  considered  at  the  same  time,  re- 
ported in  1  Ala.  209.  And  the  force  of  this  authority  will  be  much 
impaired  by  a  careful  examination  of  the  case  and  the  peculiar  grounds 
on  whicL  the  decision  is  placed  by  some  of  the  judges.  There  were  a 
large  number  of  notes  differing  in  their  terms,  no  particular  description 
of  which  is  found  in  the  report ;  but  they  are  reduced  to  four  general 
classes  in  the  briefs  of  counsel :  '^  Ist.  To  pay  the  principal  at  a  future 
day,  and  if  not  punctually  paid,  to  pay  the  premium  or  interest  as  at  the 
rate  expressed  from  the  date.  2d.  To  pay  the  principal  at  a  future  day 
with  interest  at  the  rate  expressed  from  the  date  till  paid.  3d.  To  pay 
the  principal  at  a  future  day  with  a  distinct  agreement  to  pay  the  inter- 
est, not  stating  the  time  from  which  or  till  which  it  was  to  run.  4th. 
To  pay  the  principal  at  a  future  day,  with  interest  from  the  maturity  of 
the  note."  The  rates  of  interest  stipulated  for  were  in  some  cases  one 
hundred  and  twenty  per  cent  per  annum  ;  in  others  sixty  per  cent,  and 
the  very  lowest  was  thirty  per  cent.  The  statute  of  that  State  then  in 
force  provided  "  that  any  rate  of  interest  or  premium  for  the  loan  or  use 
of  money,  wares,  merchandise  or  other  commodity,  fairly  and  bona  jidt 
stipulated  and  agreed  upon  by  the  parties  to  such  contract,  expressed  in 
writing  and  signed  by  the  pftrty  to  be  charged  therewith,  shall  be  legal." 
A  majority  of  the  judges  concurred  in  refusing  to  allow  the  stipulated 
rates  of  interest,  biit  they  did  not  agree  as  to  the  grounds  of  the  decision. 
Judges  Crenshaw  and  Minor  delivered  very  able  dissenting  opinions 
sustaining  the  stipulations  for  interest  as  valid  contracts.  The  majority 
opinions  were  given  by  the  Chief  Justice,  and  by  Judge  Safford.  Judges 
Ellis  and  Gatle  concurred  with  the  Chief  Justice  in  the  opinion  that 
the  statute  required  that  the  contract  on  its  face  should  show  that  the 
consideration  was  a  loan.  One  reason  for  giving  such  a  literal  ap« 
plication  of  the  statute  is  stated  to  be  the  unparalleled  rate  of  interest. 
But  in  the  course  of  the  opinion  the  Chief  Justice  says  :  '*  As  to  the 
second,  third,  and  fourth  classes  of  cases,  as  arranged  in  the  brief  and 
arguments  of  counsel,  I  am  of  opinion  that  if  the  consideration  had  been 
a  fair  and  bona  fide  loan,  the  parties  had  a  rigbt  to  stipulate  any  rate  of 
interest,  without  limiting  it  to  a  future  day  or  to  the  maturity  of  the 
note,  provided  the  contract  as  to  interest  be  absolute  and  unconditional." 
Judge  Safford  held  (in  which  Gayle,  J.,  also  concurred),  "  that  where 
the  rates  of  interest  were  exorbitant,  and  there  was  no  time  of  forbear* 
Mice  iixed  by  the  contract,  they  were  not  within  the  statute ; "  and  thii 
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opinion  also  comments  on  ^^  the  enormity  of  the  rate  as  inducing  a  pre- 
sumption of  unfairness,  and  as  exceediag  any  rational  estimate  of  a  fair 
equivalent  for  the  use  of  money,  and  greatly  beyond  any  rate  ever  sanc- 
tioned by  the  principles  of  the  common  law.''  It  seems  quite  obvious 
that  the  enormity  of  the  rates  of  interest  specified  in  these  notes^  con- 
trolled the  decision  and  induced  the  court  to  construe  the  stipulations  for 
interest  as  a  penalty,  or  as  not  within  the  literal  meaning  of  the  statute. 

If,  in  the  case  now  under  consideration,  the  rate  of  interest  was  as 
high  as  one  hundred  and  twenty  per  cent,  and  if  the  form  of  the  note 
was  like  some  of  the  notes  in  the  case  last  cited,  which  specified  a  day 
for  the  payment  of  the  principal,  and  then  provided,  "  if  not  paid  punc 
tually  at  the  day,"  then  to  pay  this  high  rate  of  interest  from  date,  L 
might  possibly  justify  the  court  in  holding  that  what  the  parties  c;ill.*:l 
interest,  they  meant  simply  for  a  penalty.  But  the  contract  we  are 
called  upon  to  construe  specifies  a  rate  of  interest  not  much,  if  any, 
above  what  has  often,  during  periods  of  monetary  stringency,  been  con- 
sidered a  fair  equivalent  for  the  use  of  money  at  the  place  where  this 
contract  was  to  be  performed. 

The  precise  question  we  are  considering  has  never  been  before  this 
court  in  any  previous  case  ;  but  decisions  have  been  made  looking 
we  think  toward  the  result  reached  by  the  majority  in  this  case.  Sep 
Rose  V.  Phillips,  33  Conn.  570,  and  the  cases  hereafter  mentioned. 

Where  the  contract  specifies  a  rate  higher  than  the  legal  rate  up 
to  the  time  of  maturity,  but  is  silent  as  to  the  rate  to  be  charged 
after  maturity  until  payment,  there  have  been  diverse  decisions  in 
different  States ;  some  holding  that  the  rate  fixed  by  the  terms  of 
the  contract  shall  govern  for  the  time  after  the  breach,  and  others  that 
the  rate  fixed  by  law  shall  then  prevail. 

Our  Supreme  Court,  in  the  cases  of  Beckwitk  v.  Hartford,  Prov.  Sf 
Fishkill  R,  7?.  Co.,  29  Conn.  419,  and  Adams  v.  Way,  33  Conn.  419, 
has  taken  position  firmly  with  the  former  class.  It  is  true  that  it  is  held 
that  the  plaintiffs  in  these  cases  were  entitled  to  interest  as  damages, 
estimated  by  the  contract  before  maturity  and  not  by  the  legal  rate  ;  but 
if  the  court  could  give  such  effect  to  an  agreed  rate,  referring  only  to  the 
rime  prior  to  maturity,  as  to  supersede  the  legal  rate  after  maturity,  it 
would  seem  quite  natural,  if  not  inevitable,  that  the  same  court 
would  sanction  an  express  contract  to  pay  an  agreed  rate  after  maturity, 
when  the  statute  at  the  time  allowed  parties  to  contract  for  any 
rate  without  any  qualification  or  exception. 

We  arc  reminded  that  when  the  decisions  just  referred  to  were  made 
by  this  court   the    legislature   had  not  attempted  by  any  special   act 
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to  control  the  rate  of  interest  or  damages  after  maturity.  But  on  the 
11th  of  July,  1873,  an  act  was  passed  which  provided  "  that  in 
all  suits  in  law  or  equity  now  pending,  or  which  may  hereafter  be 
brought,  for  the  recovery  of  moneys  loaned,  no  greater  rate  of  interest 
than  seven  per  cent  per  annum  shall  be  recovered  or  allowed  foi 
the  time  after  the  money  loaned  becomes  due."  Hqw  then  does  this 
statute  affect  the  question  we  are  considering  ? 

Our  reasoning  has  already  conducted  us  to  the  definite  conclusicx: 
that  the  contract  in  the  case  at  bar  was,  when  made,  a  valid  contract  foi 
interest  after  maturity  of  the  note.  If,  then,  the  act  just  cited  must  be 
construed  as  applying  to  such  contracts,  then,  so  far,  we  must  hold 
it  null  and  void,  as  being  within  the  provisions  of  section  10,  of  article  1, 
of  the  Constitution  of  the  United  States,  which  prohibits  a  State 
from  passing  any  "  law  impairing  the  obligation  of  contracts."  But  we 
are  reluctant  to  declare  any  act  of  the  legislature  utterly  futile  and 
nugatory ;  and  upon  careful  examination  of  this  act  we  do  not  think  it  is 
necessary  to  hold  that  it  was  intended  to  affect  existing  contracts 
for  interest  after  maturity,  but  that  the  object,  was  to  prevent  the  opera- 
tion of  the  rule  established  by  this  court  in  the  cases  last  cited,  that  the 
rate  of  interest  agreed  upon  before  maturity  should  govern  the  rate  to  be 
allowed  as  damages  after  maturity  where  the  contract  was  silent  sm 
to  the  rate  after  maturity.  This  construction  will  seem  the  more  reason 
able  if  we  would  harmonize  the  act  in  question  with  that  of  Jul^ 
1st,  1873,  which  made  seven  per  cent  the  legal  rate,  but  expressly  pro- 
vided that  the  act  should  not  affect  existing  contracts.  It  is  hardly  sup- 
posable  that  the  legislature  on  the  1st  of  July  intended  to  save  all  exist- 
ing contracts,  and  that  on  the  11th  of  the  same  month  they  intended  to 
destroy  them.  And  as  further  evidence  of  the  intention  of  the  act  we 
find  that  the  legislature  at  its  next  session  adopted  the  "  Revision  of  the 
Statutes  "  to  take  effect  January  1, 1875,  and  that  in  such  revision  the  oper- 
ation of  the  statute  in  question  was  confined  to  "  damages  for  the  detention 
of  money  after  it  becomes  payable  ;  "  adopting  almost  the  identical  phrase 
used  in  the  cases  cited.     Gen.  Statutes,  Revision  of  1875,  p.  351,  §  2. 

This  act  thus  construed  has  still  a  large  field  for  its  operation, 
though  it  is  restrained  to  those  cases  where  the  instrument  in  which  the 
parties  have  embodied  their  contract  is  silent  as  to  the  rate  of 
interest  after  maturity,  for  such  contracts  are  by  far  the  most  numerous. 

There  is  manifest  error  in  the  judgment  complained  of,  and  it  if 
reversed  and  the  cause  remanded. 

II  this  opinion  Foster  and  Pardee,  JJ.,  concurred. 
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Carpekteb,  J.  (dissenting).  I  cannot  concur  in  the  result  to  which 
a  majority  of  the  court  have  come.  The  note  fell  due  September 
2d,  1873.  After  that  day  the  defendant  did  not  hold  the  money  under 
and  by  virtue  of  his  contract,  but  rather  in  violation  of  his  contract. 
(Compensation  for  the  use  of  money  so  detained  is  not,  in  any 
>  ^r  sense,  interest.  Although  it  is  called  interest  in  the  note,  and  in 
the  statute  hereinafter  quoted,  yet  that  does  not  change  its  nature.  The 
word  is  used  in  a  loose  and  popular  sense.  By  whatever  name  it  may 
be  called,  it  is  in  substance  damages  for  a  breach  of  the  contract. 
Fisher  v.  MdweU^  27  Conn.  363.  The  agreement  in  the  body  of  the 
note,  ''and  interest  at  the  rate  of  fifteen  per  cent  after  maturity,"  is 
nothing  less  than  an  attempt  to  fix  the  amount  of  such  damages.  That 
agreement  could  have  no  effect  until  on  and  after  September  2d,  1873. 
The  statute  which  was  then  in  force  (approved  July  11th,  1873), 
<le(;lares  that  ''  no  greater  rate  of  interest  than  seven  per  cent  per 
annum  shall  be  recovered  or  allowed  for  the  time  after  the  money  loaned 
Itecomes  due."  The  agreement  and  the  statute  palpably  conflict,  and 
one  or  the  other  must  give  way.  As  the  agreement  relates  to  the 
penalty  for  a  violation  of  the  contract,  which  pertains  to  the  remedy  and 
irt  always  subject  to  legislative  control,  I  think  the  statute  and  nol 
the  agreement,  should  prevail. 

In  this  opinion  Park,  G.  J.,  concurred. 
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(6Heiflk.  6.) 

Equitable  lien  -'  wfien  specific  lien  prior  to. 

The  equitable  lien  of  the  vendor  of  land,  for  the  unpaid  pnrchase-money,  la  aibordinato 
to  a  specific  lien  acquired  by  a  creditor  of  the  vendee,  whether  with  or  without  iicytloe» 
before  proceedings  are  instituted  to  enforce  such  equitable  lien. 

BILL  by  W.  D.  Fain  against  S.  W.  Inman  and  others,  to  enforce  an 
equitable  lien  for  the  purchase-money  of  land.  The  opinion  states  the 
facts.  A  demurrer  to  the  bill  was  sustained  below  and  complainant  took 
error  to  this  court. 

J.  R,  Cockey  for  complainant. 

R.  McFarland,  for  defendant. 

Sneed,  J.  The  controversy  is  between  the  vendor  of  land  who  has  sold 
and  conveyed  without  an  express  reservation  of  the  lien,  and  who  seeks  by 
tins  bill  to  assert  his  lien  for  purchase-money  unpaid,  and  the  purchaser 
at  a  trust  sale,  under  the  trust  deed  of  the  vendee,  made  and  foreclosed 
before  the  filing  of  the  bill.  The  complainant  bargained  and  sold  the  land 
by  title  bond  on  the  7th  of  February,  1854,  and  on  the  9th  of  January, 
1856,  conveyed  the  land  by  deed,  reciting  the  payment  of  $1,200,  tKe 
fiil!  jrr'^**  -iiul  oonftiilprfltinn.  when,  as  a  matter  of  fact,  the  sum  of  $177.05 
Vol.  XIX. — 75 


578  TENNESSEE, 


Fain  V.  Inman. 


was  still  due  and  unpaid  as  part  of  the  purcbase-monej.  The  indebted- 
ness was  evidenced  by  a  note  under  seal,  due  at  one  day,  and  dated  the 
7th  of  February,  1854. 

The  complainant  brings  his  bill  to  charge  the  lan.l  with  the  payment  of 
this  sum,  and  his  vendee  and  the  purchaser,  under  the  vendee's  trust 
sale,  are  made  parties  defendant.  It  appears  from  the  bill  that  the 
complainant's  deed  of  conveyance  to  the  vendee  was  duly  registered  ou 
the  23d  of  January,  1856,  and  that  said  vendee  being  indebted  m  the 
sum  of  $1,223.50  to  the  defendant,  Inman,  did  on  the  12th  of  December, 
1861,  convey  the  land  in  trust  to  secure  said  debt ;  that  the  trustee  sold 
the  land  on  the  2d  of  November,  1868,  and  that  the  defendant,  Inman, 
became  the  purchaser  at  the  sum  of  $500,  and  afterward  advanced  his 
bid  to  the  sum  of  $1,757.61,  the  amount  of  his  debt  at  the  time  of  the 
sale.  The  bill  was  filed  on  the  1 6th  of  December  next  thereafter.  It 
charges  that  the  complainant^s  vendee  was  then  in  possession  of  the  land ; 
that  he  had  always  recognized  the  complainant's  lien  for  the  balance  of 
the  purchase-money  unpaid,  and  that  at  the  time  of  the  execution  of 
said  deed  of  trust  the  said  defendant,  Inman,  had  full  information  and 
knowledge  that  all  of  the  purchase-money  had  not  been  paid,  but  that 
since  said  trust  sale  and  purchase  the  said  defendant,  Inman,  claimed 
said  land  as  unincumbered  by  complainant's  lien.  There  was  a  demurrer 
to  the  bill  which  was  allowed  by  the  Chancellor,  and  the  bill  was  c/is- 
missed.  The  complainant  brings  the  cause  into  this  court  by  writ  of 
error. 

The  question  mainly  pressed  in  argument  here  is,  whether  the  vendor 
of  land  who  has  without  reservation  conveyed  the  legal  title,  has  a  specific 
lien  for  unpaid  purchase-money,  by  virtue  of  the  naked  relation  of  vendor 
and  vendee,  without  more,  or  a  mere  equity  or  right  to  create  a  specific 
lien  by  taking  the  lawful  and  appropriate  steps  to  enforce  it.  The 
solution  of  this  question,  not  a  new  one  in  this  court,  must  determine  the 
equities  of  these  parties.  It  is  a  well-recognized  doctrine  of  our  law  that 
the  vendor  of  laud  who  only  conveys  by  title  bond  reserves  a  specific 
lien,  the  creation  of  a  court  of  equity,  upon  the  land  for  the  unpaid 
purchase-money ;  for  in  this  case  the  legal  title  is  in  him,  and  only  the 
equitable  title  in  the  vendee,  who  may  perfect  it  into  a  legal  one  by  the 
payment  of  the  price.  The  vendor's  interest  in  the  land  is  in  such  case 
but  an  unwritten  mortgage,  an  equitable  trust  that  attaches  to  the  land, 
which,  though  originally  the  creation  of  a  court  of  equity,  has  come  row 
to  be  a  statutory  right.  Vide  Code  of  Tennessee,  §§  3563,  356 1.  It  is 
a'  well-established  doctrine  of  a  court  of  equity  also,  that  the  vendor  who 
bas  conveyed  the  title  may  come  into  a  court  of  equity  and  have  a  decree 
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for  the  sale  of  the  land  to  discharge  the  price,  or  any  part  thereof  which 
may  yet  be  due  to  him.  And  this  is  so  as  against  the  vendee  or  his 
heirs,  or  volunteers,  or  purchasers  under  him,  who  took  the  hind  with 
full  notice  of  the  price  unpaid. 

Tlie  complainant  in  {his  case  had  parted  with  the  legal  title,  and  ihe 
public  had  been  advised  of  its  transfer  to  the  vendee  by  the  registration 
of  the  deed.  The  vendee  had.  built  a  credit  upon  it,  and  had  contracted 
a  debt  perhaps  upon  the  faith  of  it  to  an  amount  exceeding  the  original 
price  of  the  land.  The  creditor,  it  is  admitted  by  the  demurrer,  was 
mformed  of  the  fact  that  a  balance  of  the  purchase-money  had  been 
Diany  years  due  and  was  unpaid.  To  secure  and  indemnify  himself 
he  accepts  the  security  of  a  conveyance  of  tlie  land  in  trust  for  his 
benefit,  thereby  acquiring  for  himself  a  specific  lien,  and  actually 
becomes  the  purchaser  of  the  land  at  the  full  amount  of  his  debt,  and 
holds  and  claims  under  his  purchase  before  the  original  vendor  has 
taken  the  first  necessary  step  to  assert  his  equity  in  the  land.  With- 
out reference  to  the  doctrines  of  the  law  which  must  determine  this 
controversy,  and  looking  alone  to  the  status  of  these  parties  and  the 
history  of  these  transactions,  it  would  not  be  an  ungracious  or  difficult 
task  in  a  court  of  equity  to  adjust  the  rights  of  these  parties.  And  a 
case  could  not  be  easilv  conceived  which  so  well  illustrates  the  value 
and  wisdom  of  the  principles  which  govern  this  case. 

It  may  be  observed  that  the  doctrine  that  the  vendor  of  land  who  has 
parted  with  the  title  may  charge  the  land  with  unpaid  purchase-money 
even  as  against  creditors,  is  not  of  universal  acceptance  in  this  country. 
A  secret  trust,  which  is  at  once  the  mantle  and  the  indication  of  fraud, 
is  not,  and  should  not  be,  a  favorite  in  the  law.  If  there  be  some 
special  magic  in  a  mere  obligation  to  pay  money  for  land  where  the 
vendor  has  divested  himself  of  the  title  —  which  creates  an  equity  in 
behalf  of  tlie  vendor  against  the  land  itself —  there  can  surely  no  sound 
reason  be  given  why  this  equity  should  overreach  all  others,  though 
founded  in  equal  justice,  and  originating,  perhaps,  in  the  very  faith  and 
credit  which  property  in  the  land  has  imparted  to  the  vendee. 

It  would  seem  on  the  other  hand,  to  be  the  sounder  principle  that  in 
a  race  of  diligence  that  equity  is  to  be  preferred  which  first  asserts 
itself. 

TVe  cannot  too  highly  commend  some  observations  upon  this  subject 
by  Chief  Justice  Marshall.  To  the  world,  says  the  Chief  Justice,  the 
vendee  appears  to  hold  the  estate  divested  of  every  trust  whatever ; 
the  credit  is  given  to  him  in  the  confidence  that  the  property  is  his  own 
n  4»9oi^^  ^  veil  as  at  law.     A  vendor  relying  upon  this  lien  ought  to 
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red  ace  it  to  a  mortgage  so  as  to  give  aotice  of  it  to  the  world.  If  he 
does  HOC,  he  Is,  in  some  degree,  accessory  to  the  fraud  committed  on  the 
public  by  an  act  which  exhibits  the  vendee  as  the  complete  owner  of  an 
estate  on  which  he  claims  a  secret  lien.  It  would  seem  inconsistent 
with  the  principles  of  equity,  and  with  the  general  spirit  of  our  .awsi 
that  such  a  lien  should  be  set  up  in  a  court  of  chancery  to  the  exclusion 
of  bona'  fde  creditors.  The  lien  of  a  vendor,  if  in  the  nature  of  a 
trust,  is  a  secret  trust:  and  although  to  be  preferred  to  any  other 
subsequent  equal  equity  unconnected  with  a  legal  advantage,  or  equit- 
able advantage,  which  gives  a  superior  claim  to  the  legal  estate,  will  be 
postponed  to  a  subsequent  equal  equity  with  such  advantage :  BayUy 
V.  Greardeafy  7  Wheat.  46.  Of  this  case  Judge  Catron  said,  in 
Gann  v.  Chester ^  5  Yerg.  205  :  *<  This  decision  meets  the  most  decided 
and  unanimous  approbation  of  this  court. 

This  character  of  lien  is  rejected  entirely  by  the  courts  of  North  Car- 
olina, and  even  during  the  early  period  while  it  was  recognized  there,  it 
was  held  subordinate  to  the  rights  of  judgment  creditors  and  purchasers 
at  their  sale.  1  Dev.  &  Batt.  32.  ^  If  a  vendor  claiming  such  a  lien," 
said  Judge  Gaston,  ^^  will  not  reduce  it  to  a  legal  form,  and  give  it  the 
notoriety  of  registration  which  our  laws  require  for  the  validity  of  legal 
liens,  it  cannot  prevail  against  creditors."  lb.  In  Mississippi  it  has 
been  held  that  it  cannot  prevail  against  creditors  claiming  under  a  deed  of 
trust  made  for  their  benefit,  or  under  a  mortgage,  for  they  have  more 
than  an  equity  or  lien ;  they  have  the  legal  title.  Dunlap  v.  Bamett  el 
cU.y  5  Sm.  &  Marsh.  702.  And  so  in  this  State  it  is  held  that  the  lien 
will  not  be  sustained  against  judgment  creditors  or  purchasers  at  their 
sale.  Roberts  v.  Rose,  2  Hum.  145.  It  has  been  correctly  said  that  ^*  the 
neglect  of  the  courts  to  distinguish  carefully  between  the  implied  equity 
where  the  title  has  been  absolutely  conveyed  and  the  lien  existing  where 
the  title  is  retained  by  the  vendor  and  only  a  title  bond  has  been  given 
to  the  purchaser,  has  produced  much  confusion  and  conflict  of  opinion 
upon  this  subject.  See  Anthony  v.  Smithy  9  Hum.  508.  We  think  the 
true  doctrine  is  thus  stated  by  a  learned  writer  upon  this  subject :  *^  It  ii 
not  a  lien  until  a  bill  has  been  filed  to  assert  it ;  before  that  is  done,  it  is 
a  mere  equity  or  capacity  to  acquire  a  lien  and  to  have  a  satisfaction  of 
it.  When  a  bill  is  filed,  it  becomes  a  specific  lien.  In  such  cases  the 
dispute  is  between  the  vendor  on  the  one  hand,  and  the  vendee  and  hia 
representatives  on  the  other.  But  when  subsequent  lien  creditors  inter* 
vene  the  contest  is  no  longer  between  the  vendor  and  the  vendee ;  it  is 
between  third  persons  contending  for  his  estate.  Lien  creditors  will 
supplant  one,  who,  though  he  had  a  right  in  equity  to  charge  the  laud 
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through  his  own  laches  and  default,  failed  to  secure  a  lien.  The  princi- 
ple is  theu.'*'  continued  the  learned  author,  ''  that  the  vendor's  equity, 
though  prevailing  against  the  vendee  and  all  claiming  through  him,  is 
subordinate  to  the  rights  of  subsequent  lien  creditors  with  or  without 
notice.  It  then  only  remains  to  determine  who  are  lien  creditors.  Judg* 
ment  creditors,  mortgagees  with  or  without  notice,  creditors  receiving  a 
conveyance  to  themselves,  of  course  are. 

*-  In  the  case  of  a  voluntary  assignment  to  a  trustee  for  the  benefit  of 
creditors,  the  difficulty  is  to  determine  when  the  creditors  become  lieu 
creditors  by  the  assignment.  They  must  in  some  way  have  elected  to 
take  under  the  deed.  Thus  if  the  creditors  have  filed  a  bill  to  have  the 
trust  under  the  assignment  executed,  or  have  otherwise  made  themselves 
parties  to  the  assignment  by  claiming  or  receiving  a  benefit  under  it,  they 
would  prevail  over  the  tardy  claim,  of  the  vendor."  1  Lead.  Cas.  Eq. 
384 ;  IVoiter  v.  JSrunn^  27  Miss.  772 ;  Gilman  v.  Brown,  per  Story,  J., 
1  Mason,  102.  This  court,  in  two  well-considered  opinions,  have  followed 
this  doctrine.  It  has  been  suggested  at  the  bar  that  the  opinion  of  the 
court  to  this  effect  in  the  case  of  Green  v.  Demoss,  10  Hum.  371,  was  a 
mere  dictum  of  the  judge  delivering  it ;  but  we  apprehend  it  will  be 
seen  that  this  precise  question  was  involved  in  that  case,  as  well  as  in 
that  of  JEilis,  ex*rj  v.  Temple,  4  Col.  315,  subsequently  decided.  It  is 
true  that  in  the  first-named  case  the  trustee  in  his  answer  insists  that  he 
occupies  the  position  of  a  bona  fide  purchaser  of  the  laud  for  a  valuable 
consideration  and  without  notice  of  the  complainant's  equity.  But  it 
seems  that  the  case  was  heard  on  its  merits  by  the  chancellor,  and  a 
decree  rendered  in  favor  of  complainants.  This  court  reversed  that 
decree  and  dismissed  the  bill.  The  learned  judge  says :  "  In  answer  to 
the  second  question  raised  in  the  case,  we  think  it  clear  upon  principle 
and  weight  of  authority,  that  although  the  equity  of  the  vendor  will  be 
sustained  against  the  vendee,  and  all  claiming  through  or  in  privity  with 
him,  and  likewise  against  volunteers  and  purchasers  with  notice,  yet  it 
cannot  be  allowed  to  prevail  against  creditors  of  the  vendee  who  have 
subse(juently  acquired  a  lien  upon  the  estate,  whether  with  or  without 
notice^  either  by  judgment  or  in  any  other  mode,  before  a  bill  has  been 
filed  by  the  vendor  to  assert  his  lien.  The  equity,  though  it  relates  to 
the  date  of  the  conveyance,  does  not  acquire  the  character  or  effect  of  a 
specific  lien  upon  the  property  until  the  filing  of  a  bill  to  enforce  it. 
Hence,  as  between  the  vendor  and  subsequent  lien  creditors  of  the  ven- 
dee, it  becomes  essentially  a  question  of  priority  of  lien,  irrespective  ol 
notice  and  all  other  considerations."  Cheen  v.  Demoss,  10  Hum.  374. 
And  to  this  effect  is  the  case  of  EIUs,  exW^  v.  Temple,  4  Col.  319. 
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The  case  of  Brown  v.  Vanller^  7  Hum.  239,  relied  upon  hj  the  coun- 
sel for  complainant,  does  not  sustain  him  as  applied  to  the  case  no\r 
before  us.  That  case  was  argued  by  one  of  the  members  of  this  court. 
The  only  question  involved  was,  whether  a  vendor  of  land,  when  the 
purchase-money  has  not  been  paid,  can  enforce  his  lien  therefor  against 
a  trustee  and  cestui  que  trust  when  the  land  has  been  conveyed  to  secure 
debts,  when  the  bill  is  filed  for  that  purpose  before  the  trust  is  executed  ? 
And  this  question  was  decided  affirmatively,  and  we  think  rather  gives 
strength  to  the  theory  of  this  opinion,  that  the  vendor's  right  in  such 
case  is  a  mere  equity  —  that  other  equities  of  equal  dignity  may  attach 
upon  the  land  which  may  or  may  not  overreach  it  —  depending  alone  upon 
the  result  of  the  race  of  diligence  which  is  open  to  all  the  parties.  It 
will  be  observed  in  that  case,  that  the  argument  of  one  of  the  eminent 
counsel  for  the  complainant  was  adopted  in  totidem  verbis  as  the  opinion 
of  the  court.  It  will  be  seen  that  the  argument  admits  that  to  give  effi- 
cacy to  this  equity  of  the  vendor  as  against  creditors  under  a  trust  con- 
veyance, the  vendor  must  file  his  bill  before  any  steps  have  been  taken 
to  close  the  trust  conveyance  ;  and  that  the  counsel  calls  special  atten- 
tion to  his  distinct  concession  in  argument,  that  "  if  the  conveyance  for 
the  benefit  of  creditors  is  closed  before  the  vendor  endeavors  to  enforce 
his  equity,  or  even  if  the  first  step  in  a  legal  forum  is  taken  by  the  cred- 
itors, such  creditors  might  obtain  a  priority,  although  notified  of  the 
existence  of  the  vendor's  lien  ;  "  and  he  concludes  that  the  vendor  in  that 
case,  having  filed  his  bill  to  enforce  his  lien  before  any  steps  were  taken 
under  the  trust  conveyance,  by  his  diligence  acquired  that  priority  which 
at  common  law  would  have  been  given  to  his  lien.    Id.  248. 

We  need  not  pursue  this  subject  further.  It  is  clear  that  creditors  who 
have  acquired  a  valid,  specific  lien  upon  the  estate  are  not  to  be  assimilated 
to  volunteers  and  purchasers  under  the  vendee  in  the  sense  of  the  law  ; 
and  if  this  floating  equity,  misnamed  in  judicial  parlance  "  the  vendor's 
lien,"  be  not  quite  a  myth,  but  a  mere  capacity  in  the  vendor  to  acquire 
a  lien  if  he  chooses,  then  this  same  capacity  belongs  to  others,  who, 
as  creditors,  have  rights  just  as  meritorious  as  his.  And  we  hold  that 
the  simple  knowledge  on  the  part  of  a  creditor,  that  the  vendor,  sleeping 
from  year  to  year  upon  his  rights,  may,  if  he  chooses,  acquire  a  lien,  as 
the  creditor  himself  is  about  to  do,  cannot  even  in  a  forum  of  conscience 
impair  the  value  or  affect  the  validity  of  that  lien  so  acquired  by  the  cred- 
itor. In  such  case  there  is  no  mala  fides  —  no  fraud  —  ilo  improper  ad- 
vantage taken  by  the  one  of  the  other ;  but  the  race  of  diligence  as  just 
creditors  being  open  to  both  alike,  the  one  has  lost  and  the  other  won. 

liOt  the  decree  be  affirmed  and  the  bill  dismissed. 

Decree  affirmed* 
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Constitutional  Imo  —  stay  laio  iTwalid. 

An  act  passed  by  the  legislatare  of  Tennessee  staying  jadgmeuts  and  decrees  rendered 
in  the  courts  of  that  State  for  twelve  months  held  to  be  in  contravention  of  the  pro« 
vision  of  the  Federal  Onstitution  prohibiting  State  laws  impairing  the  obljgatica  of  a 
contract  and  void  as  to  previously  existing  contracts. 

ACTION  of  debt  by  Reuben  Rose  against  Webster.  The  judgment 
was  in  favor  of  plaintiff  below,  and  Webster  appealed  by  writ  of 
error  with  a  co-plaintiff  Mann  as  surety.  The  facts  appear  in  the  opiii< 
ion. 

2).  M.  Key,  for  plaintiff  in  error. 
James  T,  Shields,  for  defendant  in  error. 

Freeman,  J.  This  is  an  action  of  debt,  and  presents  the  single  quest  ou 
of  the  constitutionality  of  the  act  of  the  legislature  of  the  2Gih  of 
January,  1861,  providing  for  a  stay  of  all  judgments  and  decrees  had  in  any 
of  the  courts  of  record  in  this  State,  and  before  justices  of  the  peace. 
The  section  of  the  act  necessary  to  be  quoted  is  as  follows  : 

"  Be  it  enacted^  etc,<,  That  from  and  after  the  passage  of  this  act  all  judg* 
ments  and  decrees  which  shall  be  rendered  in  any  of  the  courts  of 
this  State,  or  which  shall  be  rendered  by  justices  of  the  peace  of  this  State 
for  money,  shall  be  stayed  by  such  courts  and  justices  for  the  period  of 
twelve  months  from  the  rendition  of  such  decree  or  judgment ;  provided, 
that  the  defendant  or  defendants  in  said  judgment  or  decree  shall  appear 
before  said  courts  of  record  during  the  term  of  said  courts,  or  within  two 
days  after  the  rendition  of  the  judgment  before  justices  of  the  peace,  and 
give  good  and  ample  security  for  the  stay  of  execution,  to  be  approved 
of  by  said  courts  or  justices :  which  stay  shall  operate  as  a  judgment 
against  the  security  of  said  courts  or  before  said  justices." 

The  question  is,  does  this  act  impair  the  obligation  of  contracts  made 
before  its  passage,  and  such  stay  be  given  in  cases  of  judgments  or  decreea 
rendered  on  such  contracts  ? 

We  would,  if  possible,  avoid  the  discussion  of  this  question,  which  has 
been  exhausted  by  the  exposition  of  Marshall  and  a  host  of  other  judicial 
minds  in  this  country,  and  upon  which  we  feel  we  can  throw  no  additional 
light  by  any  thing  which  we  may  say  in  this  opinion.     But  it  happens  ta 


5S4  lii^XNESSEE, 


Webster  t.  Eose. 


be  the  only  question  presented  in  the  case  J^fore  us,  and  our  predecessor* 
have  held  opinions  and  made  decisions,  as  we  know,  the  one  precisely  the 
opposite  of  the  other,  upon  the  very  statute  under  consideration.  We 
aUude  to  the  decision  made  by  the  Supreme  Court  at  Jackson,  in  April, 
186J ;  opinion  by  Judge  McEinnet,  which  is  not  reported,  and  the  decis- 
ion made  by  our  immediate  predecessors,  September  Term,  1865,  opinion 
by  Matnard,  Special  Judge,  in  the  case  of  Fcamsworth  Sf  Reeves  v.  Vane^ 
4r  Fleming,  reported  in  2  Col.  108.  In  the  first  opinion,  after  thorough 
argument  of  the  question,  the  statute  was  held  to  be  unconstitutional  and 
void  ;  and  in  the  last  it  is  held  to  be  constitutional  and  the  law  of  the  land. 
Which  view  of  the  question  shall  we  follow  and  adopt  as  correct,  is  what 
we  are  called  upon  to  say  by  the  case  now  before  us. 

The  familiar  clause  of  the  Constitution  of  the  United  States  under 
which  this  question  arises,  is  §  10 — or  part  of  that  section  —  art.  I,  and 
is  as  follows:  ^<No  State  shall  pass  any  biU  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts,**  and  our  State  Consti* 
tution,  art  I,  §  20,  is :  '^  Iliat  no  retrospective  law,  or  law  impairing  the 
obligation  of  contracts,  shall  be  made.** 

In  the  language  of  Chief  Justice  Marshall,  in  the  case  of  Stttrgis  v. 
Crovminshield,  4  AVheat.  197:  "It  would  seem  difficult  to  substitute 
words  which  are  more  intelligible,  and  less  liable  to  misconstruction,  than 
those  which  are  to  bo  explained."  Yet  there  has  not  only  been  great 
diversity  of  judicial  opinion  as  to  the  proper  construction  of  this  simple 
clause  of  the  Constitution  as  to  what  it  means,  but  still  more  as  to  its  pre- 
cise application.  We  will  not,  however,  examine,  or  attempt  to  criticise, 
much  less  to  analyze  and  evolve  the  true  principle  out  of  the  vast  num* 
ber  of  cases  in  both  State  and  Federal  courts  that  have  reviewed  this 
question.  We  only  present  what  we  hold  to  be  the  sounder  principle, 
with  a  few  of  the  reasons  in  favor  of  that  view.  What  then  consti- 
tutes the  obligation  of  a  contract,  in  a  legal  sense,  is  the  point  on  which 
the  whole  question  turns.  Whatever  that  is,  cannot  be  impaired  —  is  in 
plain  language  forbidden.  We  assume,  first,  that  there  are  in  every 
contract  for  payment  of  money —  as  this  one  is  —  two  elements  of  obliga- 
tion that  are  distinct  and  clearly  separable  ;  the  one  the  moral  obligation 
to  perform  what  is  promised ;  the  other  the  legal  obligation  which  grows 
out  of  such  promise,  and  results  from  it  when  made.  The  first  is  an 
obligation  growing  out  of  the  general  duty  of  truthfulness  and  good  faith 
in  all  our  conduct,  founded  upon  that  which,  perhaps  more  than  all  else, 
is  the  distinguishing  feature  between  man  and  all  other  intelligent  ani- 
mated creatures  —  the  possession  of  a  moral  nature  or  constitution  ;  a 
principle,  as  part  of  his  nature,  which  is  made  to  respond  to  the  demand 
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or  idea  represeuted  by  the  words,  "  I  ought ;  "  that  principle  in  tha  con- 
stitutiou  of  his  nature  which  imposes  upon  him  a  moral  compulsion,  or 
mora'  obUgemenl  —  to  use  a  word  that  expresses  the  idea  more  cleiirly  — 
to  do  that  which  he  has  promised,  or  to  do  any  other  act  which  is  in- 
duded  in  that  broad  term  ^^  duty,"  and  which  is  the  only  principle  out  of 
^  hich  that  obligation  can  grow,  or  on  which  it  can  be  based.  This  obli- 
gation is  one  not  enforceable  in  courts  of  law,  but  alone  in  the  forum  of 
conscience*  Its  binding  force  can  neither  be  created,  nor  enlarged,  nor 
modified,  by  laws  passed  by  a  legislature,  or  any  other  power  in  a  State ; 
nor  can  it  be  released  or  broken,  though  it  may  be  violated.  It  must 
remain  eternally  the  same  in  its  original  and  essential  force.  The  f ram- 
ers  of  the  Constitution  did  not  intend  to  prohibit  the  States  in  this  direc- 
tion, or  add  additional  strength  to  this  element  of  the  obligation,  by  pro- 
tecting it  from  laws  that  might  weaken  its  force.  It  must  be  the  other 
element  of  obligation  that  is  the  legal  compulsion  or  oidigement,  that 
grows  out  of  a  contract  and  makes  a  part  of  it,  enters  into  it  at  the  time 
it  is  made,  that  is  intended  to  be  protected  and  maintained  in  its  full 
force  and  vigor  by  this  language. 

This  is  made  certain  by  another  view  of  the  question,  that  the  prohi- 
bition is  against  any  State  passing  any  law  impairing  the  obligation  of 
contracts.  It  is  the  action  of  law-making  bodies  that  is  thus  restrained, 
and  that  of  States.  The  law-making  bodies  of  States,  or  law-enacting 
bodies,  are  the  people  in  convention,  or  in  legislative  assemblies,  and  it 
is  these  bodies  that  are  prohibited  in  the  exercise  of  their  functions  to 
pass  or  enact  laws,  the  one  in  the  form  of  constitutional  provisions,  the 
other  in  the  form  of  statutes,  or  legislative  enactments  in  the  direction 
forbidden.  It  would  seem  clear  then  that  the  prohibition  being  upon 
legislative  or  law-making  bodies,  that  it  should  be  referred  to  that  which, 
without  the  prohibition,  they  were  competent  to  do,  and  was  within  their 
legitimate  sphere  of  action,  that  is,  the  impairing  by  law  of  an  obligation 
created  or  imposed  by  law ;  or  in  other  words,  to  effect  injuriously  the 
legal  obligation  or  legal  compulsion  or  ohligement  that  makes  a  part  of 
every  contract. 

This  we  think  the  principle  that  underlies  the  reasonings  of  the  Su- 
preme Court  of  the  United  States  in  the  great  leading  cases  on  this  sub- 
ject of  Sturgis  v.  Orowninshteld,  4  Wheat.,  and  of  Ogden  v.  Saunder$y 
12  id.  132;  for  in  the  first  case  Chief  Justice  Marshall,  in  deliver- 
ing the  opinion  of  the  court,  says,  p.  197  :  **  A  contract  is  aL  agreement 
in  which  a  party  undertakes  to  do  or  not  to  do  a  particular  thing.  The 
law  binds  him  to  perform  his  undertaking,  and  this  is,  of  course,  the 

obligation  of  his  contract."     That  is,  we  add,  it  is  the  legal  obligation 
Vol.  XIX.— 74 
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with  which  the  law-making  power  and  the  courts  have  to  deal.  He 
adds :  "  Where  a  party  has  given  his  promissory  note,  by  which  he 
promises  to  pay  a  sum  of  money  on  a  certain  day,  the  contract  binds 
hun  to  pay  that  sum  on  ihat  day,  and  this  is  its  obligation.  Any  law 
which  releases  a  part  of  this  obligation  must,  in  the  literal  sense  of  the 
word,  impair  it."  Here  in  this  last  sentence  the  learned  chief  justice 
(with  deference  be  it  said)  seems  to  fail  to  distinguish  between  the 
moral  and  the  legal  obligation ;  for  while  the  party  is  certainly  morally 
bound  to  perform  it  on  that  day,  and  while  the  law  equally  recognizes 
the  duty,  it  does  not  actually,  by  any  of  its  machinery,  oblige  him  to  do 
so  on  that  day,  nor  is  there  any  legal  oUigement  or  compulsion  on  him  to 
do  so,  but  only  the  right  to  bring  a  suit  and  have  judgment  in  the  futurot 
and  an  execution  to  enforce  the  performance  by  sale  of  property  for  that 
purpose. 

We  assume  that  the  convention  had  this  principle  and  view  of  the  case 
in  their  minds  when  they  framed  this  clause ;  that  they  were  thoroughly 
acquainted  with  our  common  law  and  knew  its  machinery  for  the  en- 
forcement  of  contracts,  and  meant  that  the  legal  obligation  of  contracts 
—  that  is,  the  legal  means  of  enforcin<r  them,  which  constituted  their 
legal  obligation,  or  the  legal  obligement  by  which  they  were  enforced  — 
should  not  1)e  impaired  or  weakened,  or  rendered  less  effective  than  when 
the  contract  was  entered  into  and  the  obligation  imposed  or  taken  upoa 
the  party  :  and  such  seems  to  be  the  basis  of  the  reasoning  of  Judge 
Washington  in  delivering  the  majority  opinion  of  the  court  in  the  case 
of  Ogden  v.  Saunders^  12  Wheat.  259.  He  says:  "  It  is  then  the  mu- 
nicipal law  of  the  State,  whether  that  be  written  or  unwritten,  which  is 
emphatically  the  law  of  the  contract  made  within  the  State,  and  must 
govern  it  throughout,  whenever  its  performance  is  sought  to  be  enforced. 
It  forms,  in  my  opinion,  a  part  of  the  contract,  and  travels  with  it  wher- 
ever the  parties  to  it  may  be  found."  Thompson,  J.,  in  his  opinion,  says : 
"  As  to  what  constitutes  a  contract  no  diversity  of  opinion  exists.  All 
the  elementary  writers  on  the  subject,  sanctioned  by  judicial  decisions, 
consider  it  briefly  and  simply  an  agreement  in  which  a  competent  party 
undertakes  to  do,  or  not  to  do,  a  particular  thing ;  but  all  know  that  the 
agreement  does  not  always,  nay,  seldom,  nf  ever,  upon  its  face  specify 
the  full  extent  of  the  terms  and  conditions  of  the  contract ;  many  things 
are  necessarily  implied  and  to  be  governed  by  some  rule  not  contained 
in  the  agreement,  and  this  rule  can  be  no  other  than  the  existing  law 
when  the  contract  is  made  or  to  be  executed.  Take  for  example,"  he 
gays,  *'  the  familiar  case  of  an  agreement  to  pay  a  certain  sum  of  monej 
with  interest.     The  amount  or  rate  of  such  interest  is  to  be  ascertained 
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by  some  standard  out  of  trie  agreement,  and  the  law  presumes  the  parties 
meant  the  common  rate  of  interest  established  in  the  country  where  the 
contract  w^s  to  be  performed.  This  standard  is  not  looked  to  for  the 
purpose  of  removing  any  doubt  or  ambiguity  arising  on  the  contract 
itself,  but  to  ascertain  the  extent  of  its  obligation,  or,  suppose  a  law 
should  declare  generally,  that  all  contracts  for  the  payment  of  money 
should  bear  interest  after  the  day  of  payment  fixed  in  the  contract,  and 
a  note,  where  such  law  was  in  force,  should  be  made  payable  in  a  givpn 
number  of  days  after  date,  such  note  would  assuredly  draw  interest  fro.^i 
the  day  it  became  payable,  although  the  note  on  its  face  made  no  pro- 
vision for  interest,  and  the  obligation  of  the  contract  to  pay  the  interest 
would  be  as  complete  and  binding  as  to  pay  the  principaL  But  such 
would  not  be  its  operation  without  looking  out  of  the  instrument  itself 
to  the  law  which  created  the  obligation  to  pay  the  interest.  The  same 
rule  applies  to  contracts  of  every  description."  In  another  part  of  the 
opinion  he  quotes  from  a  case  in  1  Washington's  Circuit  Court  R.  341, 
as  follows :  "  Those  laws  which  in  any  manner  affect  the  contract, 
whether  its  construction,  the  mode  of  discharging  it,  or  which  control  the 
obligation  which  the  contract  imposes,  are  essentially  incorporated  with 
the  contract  itself.  The  contract  is  a  law  which  the  parties  impose  upon 
themselves,  subject,  however,  to  the  paramount  law,  the  law  of  the  coun- 
try where  the  contract  is  made." 

Wo  y^  ill  not  further  follow  this  line  of  investisfation  throujjh  the  va- 
nous  cases  in  the  Supreme  Court  of  the  United  States.  They  are  fa- 
miliar to  the  profession,  and,  we  may  add,  they  present  such  perfect 
n)  jdels  of  judicial  reasoning,  both  in  clearness  and  lucidity  of  style,  and 
exhaustive  and  wide- reaching  comprehensiveness  of  view,  combined  with 
such  wonderful  acuteness  and  powers  of  analysis,  as  to  present  some  of 
the  most  attractive  reading  to  the  legal  student  to  be  found  in  the  Eng- 
lish tongue. 

We  turn  for  a  moment  to  the  decisions  of  our  own  courts,  where  the 
same  views  were  at  an  early  day  adopted,  and  presented  in  an  opinion  of 
great  ability  in  the  case  in  Peck's  Reports  of  Townsend  v.  Townsend* 
The  court  in  that  case  hold  the  principle  to  be  in  substance  :  "  That  the 
legislature  may  alter  remedies,  but  they  must  not,  so  far  as  regards  an- 
tecedent contracts,  be  rendered  less  effective  or  more  dilatory  than  those 
ordained  by  the  law  in  being  when  the  contract  was  made,  if  such  end 
be  the  direct  and  special  object  of  the  legislature  apparent  in  an  act  for 
the  purpose."  Hence  an  act  to  suspend  execution  for  two  years,  unless 
the  plaintiff  will  indorse  therein  that  he  will  receive  bank  paper  in  dis« 
charge  of  his  judgment,  was  held  to  be  void,  as  repugnant  to  the  clause  ol 
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the  Coustitation  now  uuder  consideration.  Such  was  the  uniform  hold- 
ing of  our  courts,  until  the  case  of  Famsvoorth  Sf  Reeves  v.  Vance  4*  Flem- 
ing. That  case  goes  on  the  principle,  ''  that  the  legislature  may,  in 
their  discretion,  vary  the  nature  and  extent  of  the  remedy  so  that  always 
some  substantive  remedy  in  fact  be  left ;  "  2  Col.  117  ;  but  leaves  out 
the  importapt  qualification  that  it  shall  be  equally  efficacious  as  the  cne 
in  existence  at  the  time  of  making  the  contract. 

We  think  perhaps  the  true  principle  is  more  properly  stated  thus : 
that  the  legislature  have  complete  control  over  the  form  of  the  remedy, 
the  mode  of  proceeding  by  which  the  legal  obligation  is  enforced ;  and  in 
all  tliat  pertains  to  this  may  alter,  change,  or  modify  its  laws  as  discre- 
tion may  dictate.  For  instance,  where -the  existent  remedy  at  the  time 
was  debt,  it  may  change  it  to  assumpsit ;  or  if  assumpsit,  may  change  it 
to  debt ;  or,  as  in  our  Code,  may  gjve  an  action  simply  on  the  facts  of 
the  case ;  but  then  in  no  case  can  it  by  direct  enactment  for  that  pur- 
pose, nor  even  by  indirection,  where  such  is  the  purpose,  render  the 
remedy  essentially  less  effective  for  enforcement  of  the  obligation  to 
which  the  party  has  bound  himself  by  his  agreement. 

If  the  legislature  can  enlarge  the  time  one  day  in  which  the  party  is 
to  perform  what  the  legal  obligation  of  his  contract  requires  at  the  time 
it  is  entered  into,  it  may  do  it  for  a  hundred  days  ;  and  if  for  this  period, 
then  it  may  equally  well  do  it  for  a  hundred  years.  There  can  be  no 
difference  in  principle  in  the  one  case  from  that  of  the  other ;  and  thus 
the  legal  obligation  is  not  only  impaired,  but  practically  destroyed.  Can 
this  tremendous  power  be  fairly  held  to  lurk  within  the  principle  of  leg- 
islative power  over  the  remedy  for  enforcement  of  a  contract.  We 
think  not. 

We  will  not  critically  examine  the  opinion  referred  to  in  2  Col.,  as  it 
would  be  a  useless  consumption  of  time  with  no  profit.  The  views  on 
which  it  is  based  are  well  understood  by  the  profession. 

We  cannot  approve  the  reasoning  or  conclusions  of  that  case,  and 
overrule  it,  adopting  what  we  think  was  the  uniform  current  of  judicia] 
opinion  in  Tennessee  before  that  case  as  the  sounder  rule.  See  cases  1  a- 
ferred  to  by  Mr.'  Cooper  in  note  to  Townsend  v.  Townsend,  Peck's  R. 

We  have  not  attempted  in  this  opinion  a  full  discussion  of  the  very 
interesting  question  before  us,  only  desiring  to  present  clearly  the  basil 
or  some  of  the  grounds  on  which  we  feel  bound  to  overrule  the  opinion 
referred  to,  that  it  may  be  seen  that  it  is  not  done  without  a  full 
consideration  of  the  question.  We  have  not  felt  called  on  to  go  into  an 
elaborate  argument  to  vindicate  the  views  which  we  maintain  ia 
this  opinion. 
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East  Tennessee  and  Virginia  Railroad  Company  v.  Rogers. 

-  — - 

We  affirm  the  judgment  of  his  Honor  the  Circuit  Judge,  who  held  the 
law  unooustitutional,  and  give  judgment  against  the  plaintiff  and  surety 
Cor  his  appeal  for  the  costs  of  this  court. 

Judgment  affirmed. 


EIast   Tsnnessbb  and  Virginia   Railroad  Cohpant,  plaintiff  in 

error,  ▼.  Rogers. 

(6  fieisk.  148.) 

Common  earner -^liability  for  loss  of  goods  by  connecting  carrier. 

Where  a  common  carrier  receiyed  goods  to  be  delivered  at  a  point  beyond  its  own  line 
by  a  connecting  carrier,  fields  that  such  common  carrier  was  liable  for  a  lose  of  the 
goods  while  in  the  bands  of  the  connecting  carrier  in  the  absence  of  a  contract 
exempting  from  such  liability. 

ACTION  by  Rogers  and  Hartsell  against  the  East  Tennessee  and 
Virginia  Railroad  Company  to  recover  for  the  loss  of  goods.  The 
facts  appear  in  the  opinion.  The  judgment  below  was  for  plaintiffs,  and 
defendant  took  appeal  by  writ  of  error. 

J,  H.  Sf  S.  P.  Gaut^  for  plaintiff  in  error. 
John  W'  Bamset/,  for  defendants  in  error. 

Freeman,  J.  This  action  was  brought  before  a  justice  of  the  peace  to 
recover  for  the  value  of  a  lot  of  dressed  poultry  shipped  by  Rogers  and 
Hartsell,  via  East  Tennessee,  Virginia  and  Georgia  Railroad,  from  Chat- 
tanooga, for  which  the  company,  by  their  agent,  gave  the  following 
receipt:  *'  Received  of  Rogers  and  Hartsell,  for  John  F.  Hagan,  Atlanta, 
the  following  articles,  to-wit :  1  barrel  and  one  box  of  poultry,  239  lbs., 
to  be  forwarded  by  the  East  Tennessee  and  Georgia  Railroad,  subject  to 
freight  and  the  regulations  of  the  company.  Signed,  Samuel  Rose, 
Agent." 

In  the  agreed  case  in  the  record  it  is  admitted  by  the  plaintiffs  that 
the  defendant  shipped  the  poultry  at  the  proper  time,  and  turned 
the  same  over  in  reasonable  time,  to  the  officers  and  agents  of  Western 
and  Atlantic  road,  at  Dalton,  and  that  Dalton  is  the  terminus  of 
the    East    Tennessee,  Virginia  and   Georgia   Railroad  and   that    the 
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Western  and  Atlantic  road  connects  with  it  at  Dal  ton,  and  extendi 
to  Atlanta,  Georgia.  It  was  further  admitted  that  said  box  of  poultry 
was  detained  by  the  agents  of  the  Western  and  Atlantic  road  for  thirteen 
days,  and  by  this  delay  was  spoiled  and  rendered  valueless.  It  was 
further  agreed,  that  when  freight  is  shipped  from  the  East  Tennessee. 
Virginia  and  Georgia  road  to  Atlanta,  it  is  the  usage  and  custom  of  the 
officers  of  the  Western  and  Atlantic  road  to  collect  and  settle  the  frei^rht 
with  the  other  road  —  that  is,  their ^?'0  rata.  The  property  having  been 
lost  to  the  shipper  by  the  neglect  of  duty  oil  the  part  of  the  Western 
and  Atlantic  road,  the  question  is  as  to  the  liability  of  the  East 
Tennessee,  Virginia  and  Georgia  road  for  such  loss,  or  how  far  one  rail- 
road can  be  held  responsible  for  the  negligence  of  another  where 
the  transportation  is  continuous  and  entire  over  their  respective  roads, 
under  such  a  contract  as  the  one  in  this  case. 

This  is  a  question  upon  which  the  English  courts,  and  many  of  our 
American  courts,  have  adopted  rules  and  made  a  series  of  decisions,  the 
oue  distinctly  opposite  to  the  other.  The  English  courts,  with  great 
unanimity,  holding  that  the  carrier  giving  the  receipt  and  undertaking 
the  carriage  of  goods  from  one  point  to  another,  is  responsible  for  all  the 
intermediate  routes,  unless  he  shall  by  express  contract  limit  his  liabilitjf 
to  the  transportation  of  the  goods  only  to  the  end  of  his  own  road. 

There  has  been  diversity  of  opinion  in  the  courts  of  the  various  States 
ol  the  Union  on  this  question,  but  it  must  be  conceded  that  probably  the 
weight  of  American  authority  is  against  the  English  rule.  We  have  no 
distinct  decision  of  this  direct  question  in  our  State,  though  we  think  the 
j)rinciple  has  been  adjudged  in  one  case  that  would  be  conclusive  of  the 
question.  We  allude  to  the  case  of  Carter  <§•  Hough  v,  Pecky  4  Sneed, 
205.  In  that  case  the  suit  was  brought  to  recover  for  breach  of  an 
alleged  undertaking  on  the  part  of  Carter  &  Hough  to  convey  plaintifl 
and  his  family  from  Nashville  to  the  city  of  Memphis.  The  defendants 
were  the  proprietors  of  a  line  of  stages  from  Nashville  to  Waynes- 
borough.  Sims  &  Co.  owned  the  line  from  that  point  to  Lagrange, 
Teniie.ssc^e,  where  it  connected  with  the  Memphis  and  Charleston 
Kuilrojid  to  ^lemphis.  By  an  arranoement  between  all  the  parties,  it  was 
agrei-d  that  passengers  might  pay  the  whole  fare  at  either  end  of 
the  line,  and  receive  a  throu^jh  ticket,  thouijh  it  was  not  shown  that 
plaintiff  bad  any  knowledge  of  this  agreement  —  this  knowledge,  however, 
was  treated  by  the  court  as  unimportant.  The  plaintiff  bought  a  ticket 
at  Nashville  for  himself  and  wife  to  Memphis,  but  when  he  arrived  at 
Waynesborough,  Sims  &  Co.  refused  to  take  him  on  for  several  days ;  h^ 
was  compelled  to  take  another  route  and  put  to  considerable  expense  and 
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ifl convenience.  The  court  holds  in  that  case,  when  the  defendants  sold 
plaintiff  a  ticket  through  from  Nashville  to  Mempliis,  "  they  thereby 
became  bound  for  his  transportation  on  the  entire  line/*  and  that 
the  arrangement  between  the  parties  on  the  various  lines  of  travel  was  a 
matter  with  which  the  plaintiif  had  nothing  to  do.  He  was  no  party  to 
that  agreement,  nor  was  he  bound  to  look  to  any  person  for  performance 
of  defendants*  undertaking  but  themselves.  The  court  further  say :  '*  If 
defendants  when  they  sold  plaintiff  the  tickets  intended  that  he  should 
risk  the  proprietors  of  the  other  portions  of  the  line  to  carry  him 
through,  then  they  should  have  so  stipulated  and  informed  him  of  this 
arrangement,  so  that  he  ipight,  with  full  knowledge  of  the  facts, 
have  elected  whether  he  would  pay  the  entire  fare  and  take  through 
tickets,  or  pay  for  that  portion  of  the  line  of  which  they  were  the  pro- 
prietors and  make  his  own  arrangements  for  the  balance  of  the  journey.** 
A  similar  rule  is  stated  in  case  of  E,  T,  and  Ga,  R.  R,  v.  Nelson,  1  Col. 
276,  where  Judge  Wright  says  :  *'  If  the  carrier  or  his  servant,  within  the 
scope  of  his  employment,  enter  into  a  special  contract  to  deliver  in  any 
particular  time  or  place,  even  beyond  the  terminus,  of  his  particular 
route,  it  will  be  binding.** 

These  cases  follow  the  principle  of  the  English  decisions,  and 
we  think  lay  down  the  sounder  doctrine  on  the  subject. 

The  leading  case  in  England  on  this  question  is  that  of  Muschamp  v. 
TJie  Lancaster  and  Preston  Junction  Railroad  Co*,  8  Mees.  &  Welsby, 
421,  in  which  it  was  held  by  the  Court  of  Exchequer,  *'  that  where 
a  carrier  receives  goods  directed  to  a  place  beyond  the  terminus  of  his 
own  route,  without  limiting  his  responsibility  by  express  agreement,  such 
receipt  of  the  goods  so  directed  is  prima  facie  evidence  of  an  undertak- 
ing to  carry  the  goods  to  the  place  where  they  are  directed,  and  that  the 
rule  applies  although  the  place  be  beyond  the  terminus  of  his  own  usual 
route,  and  a  loss  having  occurred  in  that  case  beyond  such  terminus,  the 
carrier  was  held  liable  for  such  loss.*' 

Much  more  ought  the  party  to  be  held  liable  where,  as  in  this  case,  he 
has  received  the  goods  with  an  express  understanding,  as  we  construe  it, 
that  thev  shall  be  forwarded  to  their  destination.  The  word  "  for- 
waided,**  used  in  this  respect,  means  to  be  transported  or  carried,  and 
such  was  no  doubt  the  understanding  of  both  parties.  Such  is  the 
construction  given  to  such  a  receipt  in  a  late  case  by  the  Supreme 
Court  of  Vermont  —  Cutts  v.  Brainerd,  I  Am.  Rep.  354  —  where  it 
was  held,  that  the  railroad  company  giving  a  receipt  for  goods  at  Burling- 
ton, marked  for  W.  R.  Lewis,  Brookliii,  Iowa,  and  promising  to  forward 
by  its  railroad,  bound  itself  to  carry  said   box  to  its  destination.     We 
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think  the  principle  of  this  case  sound  and  adopt  it.  We  need  not 
go  into  a  review  of  the  various  cases  on  the  question,  which  are  numer* 
ous  both  in  the  United  States  and  in  England,  and  especially  contradict- 
ory in  the  United  States.  We  adopt  the  language  of  a  writer  in 
the  American  Law  Review,  vol.  2, 1867-8,  that  this  rule  —  that  a  carrier , 
by  simply  taking  charge  and  possession  of  goods  delivered  to  him 
for  carriage,  marked  and  destined  to  a  particular  place  beyond  the  ter- 
minus of  his  own  road  (unless  he  shall  in  some  clear  and  express  man- 
ner,  by  agreement  with  the  consignor,  limit  his  responsibility  to  the  mere 
carriage  over  his  own  road  and  safe  delivery  to  next  carrier),  shall 
be  bound  to  complete  the  contract  which  he  impliedly  undertakes  to  per- 
form, more  especially  when  he  has  expressly  undertaken  so  to  deliver 
the  article  received  —  will  more  nearly  reach  the  equity  of  the  case,  and 
carry  out  the  fair  terms  of  the  contract,  than  any  other  which  can 
be  adopted. 

We  feel  no  disposition  to  relax  the  rule  of  liability  on  the  part  of  rail- 
roads, now  having  almost  a  monopoly  of  the  transportation  of  all  the 
products  of  the  industry,  as  well  as  articles  of  merchandise,  of  this  great 
and  rapidly  developing  country.  It  would  seriously  incommode  the  busi- 
ness of  the  country  if,  when  property  is  shipped  by  one  road  and  must  pass 
over  more  than  this  road  in  order  to  reach  its  destination,  the  shipper, 
in  case  of  injury  to  his  goods,  is  to  inquire  how  many  routes,  and  how  many 
different  companies  make  up  the  line  between  the  place  of  shipment  and 
delivery,  or  to  determine  at  his  peril  which  company  is  liable  for  the  in- 
jury.    See  24  Barb.  382. 

Without  citing  further  authorities  on  the  question,  we  hold  the  charge 
of  his  Honor  in  this  case  to  be  correct,  who  held  in  accordance  with  the 
views  of  this  opinion,  and  affirm  the  judgment  of  the  Circuit  Court 

Judgment  affirmed. 
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(6Hei8k.  172.) 
Bailment  —  loss  ofpi'operty  held  in  replevin. 

Where  property  is  taken  by  plaintiff  in  replevin,  and  while  in  his  posseesion  pending  ths 
proceedings,  dies  or  is  destroyed  without  his  fitul^  he  is  not  liable  to  defendant  for  its 
Talue  in  case  of  a  verdict  in  favor  of  defendant 

ACTION  of  replevin  by  W.  P.  Bobo  against  H.  C.  Patton  and 
another.    The  fad^  appear  in  the  opinion.     The  judgment  below 
was  in  favor  of  defendants. 

A.  S.  Marks,  for  plaintiff  in  error. 

A.  A,  Hydty  for  defendant  in  error. 

Sneed,  J.,  delivered  the  opinion  of  the  court.  The  court  charged 
the  jury  in  this  case  that  "if  they  found  for  the  defendant  they 
will  find  the  value  of  the  animal,  with  interest  thereon  and  dam- 
ages since  replevied  until  the  present  time ;  or  if  the  proof  shows  the 
mare  has  died,  then  only  to  the  date  of  her  death."  This  was  error. 
The  plaintiff  in  replevin,  who  takes  possession  of  the  property  pending 
the  litigation,  takes  the  possession  with  a  view  to  litigating  the  title.  If 
during  such  possession  and  before  the  trial,  by  the  act  of  God,  or  with- 
out the  fault  of  the  plaintiff,  the  property  be  lost  or  destroyed,  the  plain- 
tiff is  not  to  be  held  liable  for  its  value,  while  he  may  be  held  liable  for 
the  value  of  its  services  during  the  period  of  its  detention  and  up  to  the 
time  when  it.  ceased  to  be  serviceable.  The  principle  is,  that  if  a  bond 
or  obligation  possible  of  performance  at  the  time  of  execution  becomes 
impossible  by  the  act  of  God,  or  of  the  law,  or  of  the  obligee  himself^ 
the  obligation  will  be  saved.  Com.  Dig.,  Condition  D. ;  1  Co.  Litt. ; 
Moore  v.  Crockett,  10  Hum.  365  ;  Mosely  Y.Baker,  2  Sneed,  367  ;  Green 
V.  Smith,  4  Col.  440 ;  Bryan  v.  Spurgin,  5  Sneed,  685.  It  is  shown  in 
this  case  that  the  mare  in  controversy  died  in  the  possession  of  the 
plaintiff  without  fault  on  his  part,  and  it  is  shown  that  she  was  well 
cared  for,  and  that  the  disease  of  which  she  died  was  not  the  result  of 
inattention  or  carelessness  on  the  part  of  the  plaintiff,  but  might  have 
attacked  any  brood-mare  anywhere  and  under  any  circumstances.  If  it 
be  true  then  that  the  plaintiff  was  without  fault,  he  is  certainly  n  Dt  liable 
to  pay  the  estimated  value  of  the  animal.  The  charge  was  therefore 
erroneous,  and  for  this  error  alone  the  judgment  is  reversed  imd  a  new 

trial  awarded. 

Judgment  reversed  and  a  new  trial  ordered^ 
Vol.  XIX.— 75 
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Nabhyillb  and  Chattanooga  Railroad  Compant,  plaintifE  in  error, 

V.  David. 

(6  Heiflk.  261.) 
Common  carrier  —  liability  in  wiforeseen  emergency, 

A  oommon  carrier  while  transporting  goods  in  case  of  accident  oi  emergency  is  not 
boond  to  use  all  the  diligence  which  human  sagacity  could  suggest  in  protecting  such 
property,  but  only  to  use  actively  and  eneigetically%uch  means  as  would  suggest 
themselves  to  and  be  within  the  knowledge  and  capacity  of  well-informed  and  com- 
petent business  men  in  such  positions  and  such  diligence  as  prudent  skillful  men 
engaged  in  that  kind  of  business  might  be  expected  to  use. 

Accordingly  the  failure  by  a  railroad  company  to  provide  against  a  flood  of  unprecedented 
height  and  to  take  all  means  to  ascertain  the  coming  of  such  flood  whereby  goods  being 
transported  weie  lost,  provision  having  been  made  against  a  flood  equal  to  the  highest 
previous  known  rise  of  water,  h£ld,  not  to  render  the  compauy  liable  for  the  loss  of  the 
goods. 

ACTION  by  L.  David  against   the  Nashville  and  Chattanooga  Rail- 
road Company  to  recover  for  the  loss  of  goods.     The  facts  ap- 
pear in  the  opinion.     From  a  judgment  in  favor  of  plaintiff  below  the 
railroad  company  appealed  by  writ  of  error. 
No  counsel  were  marked  for  plaintiff  in  error. 

Baxter^  Champion  Sf  Ricks,  for  defendant  in  error. 

Freeman,  J.  This  is  an  action  brought  by  defendant  in  error  to  re- 
cover for  certain  goods  delivered  to  the  Nashville  &  Chattanooga  Rail- 
road Company  at  Nashville,  to  be  forwarded  to  consignees  at  Knox- 
ville,  Tenn.,  which  it  is  alleged  were  lost  by  reason  of  the  negligence  of 
the  road,  and  were  ruined  and  destroyed.  The  negligence  specially 
alleged  was  failure  to  deliver  goods  in  good  order  to  the  East  Tennessee 
&  Georgia  Railroad  Co.,  to  be  transported  to  Knoxville. 

The  defendant  pleaded  not  guilty  and  that  it  did  not  undertake  as 
alleged  in  the  declaration,  and  gave  notice  of  special  matters  to  be  relied 
on  under  said  pleas. 

The  notice  stated  the  matter  thus  to  be  relied  on  as  follows :  The 
company  "  will  rely  on  following  defenses  :  first,  it  is  not  guilty ;  second, 
non  assumpsit  ;  and  third,  that  the  property  sued  for  was  destroyed 
or  injured  about  the  time  alleged  in  the  declaration  by  a  freshet  of 
unprecedented  height,  in  the  Tennessee  river,  and  the  loss  was  u-av  >id»- 
ble,  and  by  the  act  of  God,  without  any  negligence  or  default  on  the  pt.  i 
of  defendant." 
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Tliese  issues  thus  tendered    present  the  points  involyed  and  to  be 
decided  by  the  jury  with  distinctness  and  accuracy. 

The  facts  necessary  to  be  noticed  in  this  opinion  are  that  the  goods 
wore  received  at  Chattanooga  about  the  6th  of  March,  1867,  and  remained 
in  possession  of  the  railroad  during  the  remarkable  freshet  of  1867,  aud 
Tiei'e  damaged  by  the  water.      The  water  it  seems  had  risen  so  that 
It  began  to  interfere  with  the  railroad  track  on  the  6th  of  March,  and  was 
ut  its  highest  on  or  about  the  12th  of  March,  reaching  a  height  that  sub- 
merged the  track  of  the  road,  and  perhaps  the  depot,  some  ten  or  twelve, 
ieet.     The  water  seems  to  have  risen,  from  the  6th  for  several  days,  at  a- 
rapid  rate.     All  the  roads  coming  in  at  Chattanooga  were  broken  up,  the 
town  submerged,  and  when  the  water  subsided  the  track  was  covered  witb< 
drift,  in  some  places  houses  being  left  on  the  track  by  the  flood.     All  the- 
proof  shows  beyond  question  that  such  a  flood  had  never  occurred  at  thisr 
j)lace  within  the  memory  of  man,  the  old  inhabitants  who  had  witnessed 
other  remarkable  overflows  since  1826,  never  having  seen  such  a  one  aa 
this,  all  agreeing  that  the  water  rose  alK)ut  fifteen  feet,  or  near  that,  above 
what  was  known  as  the  highest  water-mark  in  previous  freshets. 

The  proof  further  shows  that  a  large  amount  of  freight  was  in  defend- 
ant's charge  at  Chattanooga  at  the  time,  and  the  road  much  ji'essed  with, 
business.  We  need  not  go  into  a  further  detail  of  the  facts,  except  to 
add  that  the  proof  shows  that  in  the  original  location  of  the  road  and 
depot  of  the  company,  it  was  located  on  ground  that  was  about  three  feet 
above  what  was  known  as  high-water  mark,  as  indicated  by  previous 
freshets. 

The  jury  found  a  verdict  for  plaintiff,  and  defendant,  after  new  trial 
being 'refused,  prosecutes  an  appeal  to  this  court  in  the  nature  of  a  writ 
of  error. 

Several  objections  are  presented  to  the  charge  of  the  court,  some  of 
which  we  will  proceed  to  notice. 

The  court  charged  the  jury,  "  If  you  find  that  defendant  used  all  the 
diligence  which  human  sagacity  could  suggest  in  protecting  plaintiff's 
property,  then  you  must  find  for  the  defendant,'*  and  such*  is  the  general 
theory  of  the  charge.  This  proposition  involves  the  idea  that  the  rail- 
road company  must  have  agents  posses.sed  of  the  maxiniurn  of  human  sa-  • 
gacity,  and  the  limit  of  their  diligence  or  efforts  to  save  these  goods  must 
be  "all  wliich  human  sagacity  could  suggest."  This  is  the  stat»:.m(int  of 
a  rule  the  requirements  of  which  could  seldom,  if  ever,  be  met  in  the 
transaction  of  business  of  this  character,  for  it  would  be  impossible  that 
all  the  roads  of  the  country  should  be  able  to  command  employees  possess- 
ing the  highest  human  sagacity,  nor  does  the  law  make  any  such  strin- 
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gent  and  unreasonable  demand  upon  them  in  order  to  hield  them  from 
liability  in  a  case  like  the  present.  The  sounder  rule  is  th  is  given  by 
the  Supreme  Court  of  the  United  States  :  citing  from  20  Penn.  171, 
in  case  of  Railroad  Co,  v.  Reeves^  10  Wall.  191,  '*  that  when  carriers 
discover  themselves  in  peril  by  inevitable  accident*  the  law  requires  of 
them  ordinary  care,  skill  and  foresight,  which  is  the  common  prudence 
which  men  of  business  and  heads  of  families  usually  exhibit  in  matters 
that  are  interesting  to  them."  While  the  rule  is  not  very  clearly  ex- 
pressed or  defined  by  the  above  statement  of  it,  nor  very  distinctly  illus- 
trated as  far  as  we  can  see  by  the  reference  "  to  the  course  of  heads  of 
families  in  matters  interesting  to  them,"  yet  the  principle  intended  to  be 
stated  is  the  true  one  ;  that  is,  that  in  case  of  accident  or  an  emergency  such 
as  is  presented  in  this  case,  a  railroad  company  is  bound  to  use  such  means 
as  would  suggest  themselves  to  and  be  within  the  knowledge  and  capac- 
ity of  well-informed  and  competent  business  men  in  such  positions,  and 
such  diligence  as  prudent,  skillful  men  engaged  in  that  kind  of  business 
might  fairly  be  expected  to  use  under  like  circumstances,  and  that  this 
diligence  and  these  means  should  be  actively  used  to  protect  and  secure 
the  property  confided  to  their  care.  In  other  words,  there  should  be  no 
failure  to  use  actively  and  energetically  all  the  known  and  usual  means 
which  may  fairly  be  expected  to  be  found  within  the  knowledge  of  men 
of  average  qualifications,  engaged  in  a  responsible  business  of  this  kind, 
where  large  amounts  of  property  of  the  citizens  pass  through  their  hands, 
and  are  intrusted  to  their  care. 

This  view  of  the  principle  is  very  well  stated  in  Smith's  Leading 
Cases,  vol.  1,  part  1.  p.  418,  as  follows  :  "  As  to  paid  agents,  having  pos- 
session of  goods,  the  contract  made  and  the  duty  undertaken  by  thera,  is 
to  give  skill  and  diligence  in  the  profession  or  business  undertaken  by 
them,  and  to  know  the  extent  of  this,  reference  must  be  had  to  the  par- 
ticular profession  or  business  in  hand,  and  the  extent  of  skill  and  ability 
ordinarily  understood  to  be  required  by  it.  Insufficiency  of  means  or 
skill  and  want  of  diligence,  according  to  the  ordinary  demands  of  the 
business,  render  the  party  liable."  In  fact  we  think  the  measure  of  dili- 
gence, skill  and  capacity  in  all  such  cases  is  readily  deducible  fioin  the 
fair  understanding  of  the  nature  of  the  contract  of  the  carrier  in  feuch 
cases.  The  shipper  delivers  him  the  goods  to  be  transported  by  a  well- 
known  means  from  one  point  to  another.  The  party  is  fairly  under* 
stood  to  undertake  that  he  will  use  all  the  known  and  usual  means  to 
comply  with  his  contract,  and  impliedly  engages  that  the  agencies  em* 
ployed  by  him  of  every  kind  shall  be  such  as  are  in  ordinary  use  in  sudi 
cases  and  of  full  average  capacity  and  skill,  if   it  be  men  or  employees^ 
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usually  found  in  like  employments.  The  carrier  cannot  be  held  fairly 
to  engage  to  furnish  the  highest  skill  or  capacity  in  a  case  like  this,  be- 
cause this  is  not  readily  found,  nor  is  it  contracted  for  or  expected  by  the 
pai*ty  who  employs  him.  We  hold,  therefore,  that  when  his  Honor  said 
t<)  the  jury,  that  in  order  to  shield  the  defendant  from  liability  the  dili- 
gence used  (by  which  he  evidently  meant  the  means  used)  should  be 
'<  all  that  numan  sagacity  could  suggest,"  he  laid  down  the  rule  too 
strongly  and  erred. 

His  Honor  instructed  the  jury  on  another  point,  in  reference  to  the 
facts  of  the  case,  too  strongly  against  the  defendant,  when  he  tells  them  : 
"  If  it  was  possible  for  defendant  by  any  means  to  have  been  advised 
from  points  higher  up  the  river  that  the  river  was  still  rising,  and  threat- 
ening an  unprecedented  rise,  and  defendant  failed  to  obtain  or  use  all 
means  to  obtain  the  information,  so  that  the  goods  were  lost  or  damaged, 
it  is  liable."     Now,  here  is  the  same  idea  in  this  charge  —  no  limitation 
at  all  upon  the  means  to  be  used,  but  all  means  are  to  be  used,  and  if  any 
means  not  used  by  which  possibly  the  information  could  have  been  ob- 
tained of  an  unprecedented  rise  in   the  river,  then  the  liability  is  fixed. 
In  reference  to  the  facts  of  this  case,  this  was   calculated  to  mislead  the 
jury.     How  could  the  plaintiff  in  error  be  reasonably  required  to  use  all 
moans  to  obtain  information  of  an  event  about  approaching  in  the  shape 
of  a  freshet,  that  all  past  experience  in  like  matters  had  furnished  no 
previous  example,  nor  any  reason  on  which  the  use  of  such  means  should 
be  demanded  ?     In  other  words,  how  could  the  company  be  held  re- 
sponsible  for  not  anticipating  and  preparing  for  that,  which  human  sagac- 
ity, surrounded  by  the  precise  state   of  facts,  and  with  a  knowledge  of 
the  past  history  of  rises  in  the  river,  which  surrounded  the  party  here, 
and  with  the  facts  known  to  defendant's  employees,  could   not  have  an- 
ticipated, unless  we  require  in  such  case  a  prescience,  such  as  no  human 
being  can  either  claim  or  be  responsible  for  not  exercising  ?     The  true 
rule  should  have  been  stated  to  be,  that  if  the  parties  had  any  reason,  in 
the  situation  the  company  occupied,  to  anticipate  that  such  a  flood  was 
about  to  occur,  then  it  was  the  duty  of  the  company  to  use  actively  and 
enerijetically  all  means  at  its  command,  or  that  might  reasonably  be  ex- 
pected of  a  company  engaged  in  their  business  to  possess,  to  meet  the 
emergency,  and  save  property  confided  to  their  care  from  injury,  and  any 
neglect  to  use  the  means,  as  stated  above,  which  prudent,  skillful  men 
in  that  business  might  ordinarily  be  expected  to  use  in  such  an  emer- 
gency, would  subject  them  to  lialiility.  Neglect  is  the  ground  of  liability 
on  the  part  of  the  carrier  in  such  cases.     He  tells  the  jury  again  :  "  The 
fact  that  the  defendant  may  have  built  its  track,  depot,  warehouse,  etc, 
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above  any  previous  known  high-water  mark  is  not  sufficient.  It  inbound 
to  provide,  or  use  all  reasonable  efforts  to  provide,  against  extraordinary 
emergencies,  and  the  fact  that  the  highest  track,  cars  and  depot,  were 
above  all  antecedent  freshets  and  floo<is  is  not  a  valid  excuse  or  release 
from  responsibility  in  this  case,  unless  it  used  all  proper  precaution  and 
diligence  in  accordance  with  the  principles  herein  charged." 

This  charge,  in  connection  with  the  previous  part  of  the  charge  to 
which  it  refers,  would  require  the  same  unlimited  sagacity,  and  use  of  all 
huD*.an  means,  to  anticipate  such  an  extraordinary  emergency  as  the 
flood  occurring  at  this  time,  as  is  required  with  reference  to  the  questiou 
of  diligence  as  hereinbefore  discussed,  and  is  consequently  erroneous.  It 
might  with  equal  propriety  be  required  that  the  road  should  use  all  rea- 
sonable efforts  to  provide  against  a  flood  such  as  the  Deluge  in  the  days 
of  Noah,  for  in  this  case  there  is  at  any  rate  one  precedent  to  give  warn- 
ing, while  in  the  other,  as  far  as  the  proof  goes,  there  was  not  even  one 
case  to  indicate  to  them  that  such  a  freshet  as  the  one  under  considera- 
tion might  be  expected  to  occur. 

Without  further  criticising  the  charge  of  his  Honor,  it  is  enough  to 
say,  that  the  theory  on  which  it  goes  is  the  use  of  diligence  and  means 
only  limited  by  human  capacity,  while  the  true  rule  only  involves  the  use 
of  such  care,  diligence  and  prudence  (actively  and  energetically  it  is  tine) 
as  competent  and  skillful  men  in  such  position  might  reasonably  be  ex- 
pected to  use,  under  the  circumstances  of  the  case,  in  the  discharge  of  a 
responsible  trust. 

For  these  reasons  the  judgment  must  be  reversed. 

Judgment  reverted. 


BuoHS,  appellant,  v.  Backer's  Next  Friend. 

(6  Heisk.  395.) 

Libel  —  statements  in  legal  pleading  concerning  person  not  a  party. 

In  proceedings  by  R.  as  the  next  friend  of  a  female  infant  to  remove  the  gnardlan  of  snch 
infant  the  petition  alleged  as  a  reason  for  such  removal  that  the  guardian  kept  in  his 
family  B.  a  girl  whose  "  reputation  is  ruined,  and  she  is  now  an  example  of  shame  and 
prostitution."  Held^  that  the  statement  was  conditionally  privileged  although  B.  was 
not  a  i^rty  to  the  record,  and  that  to  render  R.  liable  to  B.  for  libel,  malice  must  bi 
shown.  • 

ACTION  by  Catherine  Backer's  next  friend  against  Joseph  Ruohs  for 
libel.     The  facts  fully  appear  in  the  opinion.     From  a  judgment  in 
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favor  of  the  plaintiff  below  the  defendant  below  appealed   by  writ  of 
error. 

Trewhitt  Sf  Sharp,  Key,  EaJdn  Sf  Key,  and  Nash  H.  Burt,  for  plamtift 
Je  error. 

Vandyke,  Cook  St  Vandyke,  for  defendant  in  error. 

Nelson,  J.  In  a  petition  filed  in  the  name  of  Barbara  Maurer  and  Anna 
Maarer,  minors,  by  their  next  friend,  Jos.  Ruohs,  addressed  to  the  Judge  of 
.the  County  Court  of  Hamilton  county,  and  sworn  to  December  23, 1868, 
by  Joseph  Ruohs,  the  removal  of  the  guardian  of  petitioners  was  prayed 
for;  and  among  the  causes  assigned  for  the  removal,  it  was  alleged 
that  the  guardian  "  has  had  in  his  family  a  girl,  who  is  now  probably 
over  sixteen  years  of  age,  who  came  to  live  with  him  at  about  the  age 
of  thirteen  years,  and  has  remained  in  his  family  ever  since.  Her 
reputation  is  ruined,  and  she  is  now  an  example  of  shame  and  prostitu- 
tion." Catherine  Baker,  claiming  to  be  the  girl  thus  alluded  to,  brought 
this  suit,  by  her  next  friend,  on  the  28th  of  January,  1869  ;  and  in  her 
declaration  for  libel,  charges  that  she  is  a  female  under  the  age  of 
twenty -one  years ;  that  she  had  no  interest  in,  nor  connection  with,  the 
proceeding  in  the  County  Court ;  that  the  matter  published  is  false  and 
defamatory;  and  that  the  words  impute  that  she  had  been  and  was 
guilty  of  divers  acts  of  fornication  and  adultery,  and  had  become  a 
common  prostitute  and  harlot. 

The  defendant  below  filed  a  special  demurrer  to  the  declaration, 
in  which  he  alleges,  as  cause  of  demurrer,  that  the  declaration  shows 
that  the  alleged  libel  was  a  matter  included  in,  and  part  of,  a  judicial 
proceeding,  and  therefore  not  actionable.  The  demurrer  being  over 
ruled,  defendant  filed  a  plea  of  not  guilty,  and  also  a  special  plea  of 
justification,  in  which  he  alleged  that  the  petition  was  a  judicial  pro- 
ceeding ;  that  the  words  were  used  and  written  to  show  that  the  guar- 
dian ought  not  to  retain  the  guardianship ;  that  he,  the  defendant,  had 
received  information  that  justified  him  in  making  the  charge  included 
in  said  words ;  that  he  used  the  words  in  said  judicial  proceeding  in  good 
faith  and  without  malice,  and  that  they  were  never  published,  unlawfully 
or  otherwise. 

The  plea  of  justification  was  stricken  out  on  plaintiff's  motion ,  and 
tlie  cause  was  afterward  submitted  to  a  jury  upon  the  plea  of  not 
giiilty,  and  a  notice,  under  the  statute,  of  the  real  defense,  substantially 
embodying  the  matter  of    the  plea  of    justification.     Tiiey  found  the 
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issae  in  favor  of  the  plaintifE,  and  assessed  her  damages  at  $5,000. 
Judgment  was  rendered  accordingly,  and  a  new  trial  having  been 
refused,  the  case  was  regularly  brought  to  this  court  by  the  plaintiff  in 
error. 

On  the  trial  of  the  cause,  his  Honor  the  Circuit  Judge  was  requested 
to  instruct  the  jury,  in  behalf  of  the  defendant,  that  "  if  the  words 
published  and  charged  as  constituting  the  libel  were  used  in  a  judicial 
proceeding,  it  devolves  on  the  plaintiff  to  prove  express  or  actual  malice 
in  the  defendant  before  she  can  recover." 

In  answer  to  this  proposition  the  court,  referring  to  the  defendant, 
instructed  the  jury  as  follows :  "  Whether  he  is  protected  by  the 
alleged  legal  proceedings,  is  a  question  of  law  to  be  determined  by  the 
court ;  and  as  to  this  last  question  the  court  is  of  opinion,  and  so 
cl\arges  you,  that  the  plaintiff  in  the  suit  being  no  party  to  the  record 
exhibited  and  used  as  evidence  (meaning  the  record  containing  the 
petition  and  other  proceedings  in  the  County  Court)  of  the  judicial 
proceedings  in  which  it  is  alleged  the  libelous  words  were  employed,  the 
defense  of  privileged  communication  cannot  avail.  In  this  view  of  the 
case,  you  will  look  to  the  evidence,  and  determine  from  it  whether  the 
defendant  wrote  and  published  the  words  laid  down  in  the  declaration. 
If  so,  were  they  used  in  reference  to  the  plaintiff  ?  If  not,  your  verdict 
ought  to  be  for  the  defendant.  If  they  were,  then  you  ought  to  find 
for  the  plaintiff." 

The  court  here  consider  the  right  of  the  County  Court  to  entertain 
the  petition  and  concluded  that  it  had  such  right  and  the  defendant  a 
right  to  prevent  it. 

Having  the  undoubted  right  to  present  the  petition,  the  question  re- 
zxxTB,  was  the  reason  assigned  by  the  plaintiff  in  error  to  the  County 
Court  for  the  removal  of  the  guardian,  such  a  reason  as  he  might  law- 
fully assign,  and  his  petition  a  privileged  communication  within  the 
meaning  of  the  law  ?  If  a  guardian  may  be  removed  because  "  his 
domestic  associations  are  such  as  tend  to  the  corruption  or  contamina- 
tion of  the  ward,"  upon  what  principle  is  it  that  the  person  seeking  the 
removal  mav  not  even  name  his  associates  and  cause  their  character  to 
be  inquired  into  ?  How  is  the  County  Court  to  guard  the  infant  against 
the  corruption  or  contamination  unless  its  nature  is  stated  and  the  malign 
influences,  real  or  imaginary,  carefully  scrutinized  and  investigated? 
And  upon  what  principle  is  it  that  the  person  or  persons  who  are  sup- 
posed to  exert  such  influences  shall  be  made  parties  to  the  suit  ?  There 
are  many  cases  in  which  the  rights  and  character  of  persons  who  are  not 
parties  to  the  suit  become,  collaterally,  the  subject  of  inquiry,  and  from 
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the  nature  of  the  investigation  and  the  necessity  of  the  case,  it  is  im- 
possible that  the  character  of  the  guardian  and  the  nature  of  his  as80cia« 
tions  can  be  inquired  into  without  involving,  to  some  extent  at  least, 
the  reputation  of  others.  Such  inquiries,  from  their  nature,  must  often 
be  painful  and  delicate,,  and  cannot  be  invoked  without  restriction  or 
responsibility,  as  will  be  presently  stated ;  but  the  right  to  make  them^ 
in  the  course  of  a  proper  judicial  proceeding,  is  unquestionable.  The 
right,  under  proper  qualifications  and  1  imitations,  exists  between  indi- 
viduals, to  give  information  and  make  inquiry  of  a  similar  nature  ;  for, 
It  has  been  properly  said  every  one  who  believes  himself  to  be  possessed 
of  knowledge  which,  if  true,  does  or  may  affect  the  rights  aud  interests 
of  another,  has  the  right,  in  good  faith,  to  communicate  such,  his  belief, 
to  that  other ;  and,  as  an  illustration,  it  is  observed  that,  ^^  if  A.  believes 
that  B.  is,  or  is  intending,  to  rob  C,  he  has  the  right  to  communicate  his 
l)elief  to  C,  without  waiting  for  C.  to  inquire  on  the  subject,  and  if  in 
so  doing  he  injures  B.,  B.  is  without  redress.  The  exigencies  of 
society  require  that  such  a  right  should  exist.  A.'s  duty  to  B.  is 
simply  not  unnecessarily  to  injure  him.  This  right  must  be  exer- 
cised, as  every  other  right  is  required  to  be  exercised,  in  good  faith,  and 
all  communications  made  in  the  exercise  of  this  right  are  conditionally 
privileged."    Townshend  on  Sland.  and  Lib.  311. 

His  Honor  therefore  erred  in  instructing  the  jury  that  the  communica- 
tion was  not  privileged  because  the  defendant  in  error  was  not  a  party 
to  the  record ;  and  in  refusing  to  give  the  instruction  requested  —  that 
express  or  actual  malice  must  be  shown  on  the  part  of  the  petitioner. 

As  this  case  must  be  remanded  for  a  new  trial,  it  is  proper  to  state, 
briefly,  so  much  of  the  law  on  the  subject  of  privileged  communication 
as  is  applicable  to  the  facts  appearing  in  the  record. 

In  the  case  of  Dams  v.  McNees^  8  Hum.  40,  43,  "  it  appeared  in  proof 
that  McNees  was  apprehended,  and  on  trial  before  justices  of  the  peace, 
on  a  charge  of  perjury,  prosecuted  by  Davis.  The  magistrates  con- 
sulted and  considered  that  the  proof  was  not  strong  enough.  One  of 
them  observed  to  Davis,  the  prosecutor,  they  would  have  to  tax  him 
with  the  costs,  and  undertook  to  explain  to  him  that  the  mistake  of  Mc- 
Nees was  not  material  to  the  issue.  Davis  said  he  did  not  know  how 
they  could  do  that ;  McNees  had  sworn  falsely  and  he  had  proved  it," 
etc.  For  the  speaking  of  these  words,  sw  imputing  the  crime  of  perjury, 
McNees  brought  this  action  of  slander,  and  obtained  a  judgment,  which 
was  reversed  by  this  court  because  it  appeared  that  at  the  time  of  the 
speaking  Davis  was  still  in  custody ;  that  the  judgment  of  the  justi^is 
Lad  not  been  written  down  ;  that  they  were  about  to  tax  Davis  with  the 
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costs,  and  that  he  used  the  words  in  his  defense  in  the  coui*se  of  a  ju- 
dicial proceeding.  This  view  of  the  law  is  fully  sustained  in  a  recent 
and  '  aluable  American  treatise.  See  Townshend  on  Sland.  and  Lib.  273. 

The  question  as  to  privileged  communications  was  much  more  care- 
fully and  elaborately  considered  in  Lea  v.  WhitCy  4  S need,  111,  115. 
That  was  an  action  for  libel  in  a  return  to  a  writ  of  habeas  corpus  for 
two  apprentices.  Judge  Harris,  in  delivering  the  opinion  of  the  court, 
referred  to  the  authorities,  and  took  a  distinction  between  communications 
conditionally  or  absolutely  privileged  —  the  former  not  amounting  to 
defamation  until  it  appears  that  the  communication  had  its  origin  in  ac- 
tual malice  in  fact ;  the  latter  depending  in  no  respect  upon  their  bona 
fdeSy  but  upon  the  occasion,  and  the  only  question  in  regard  to  them 
being  whether  the  matter  complained  of  was  pertinent  to  the  occasion. 
In  that  case  it  was  said,  that  ^'  the  proceedings  connected  with  the  ju- 
dicature of  the  country  are  so  important  to  the  public  good,  that  the  law 
holds  that  nothing  which  may  be  therein  said  with  probable  cause,  whether 
with  or  withotU  malice,  can  be  slander ;  and,  in  like  manner,  that  nothing 
written  with  probable  cause,  under  the  sanction  of  such  occasion,  can  be 
a  libel."  Ibid.  114.  It  was  further  declared  in  that  case,  that  **  the 
parties,  or  their  representatives,  are  entitled  to  state  any  thing  which, 
though  not  strictly  relevant,  may  be  fairly  supposed  by  them  to  weigh 
w'th  the  court."  Ibid.  115. 

In  the  learned  treatise  already  referred  to,  the  subject  of  privileged 
oivmmunications  and  publications  is  considered  at  greater  length  and  with 
umch  learning  and  accuracy,  and  the  diflPerent  classes  of  such  publications 
are  very  fully  treated  of ;  but  it  is  sufficient  for  the  purposes  of  this  case 
to  adopt,  as  we  do,  two  definitions  of  the  author.  ^'  By  an  absolutely 
privileged  communication,"  he  says,  "  is  not  to  be  understood  a  publica- 
tion for  which  the  publisher  is  in  nowise  responsible ;  but  it  means  a 
publication  in  respect  of  which,  by  reason  of  the  occasion  upon  which  it 
is  made,  no  remedy  can  be  had  in  a  civil  action  or  libel.  A  conditionally 
privileged  communication  is  a  publication  made  on  an  occasion  which 
furnishes  &  prima  facie  legal  excuse  for  the  making  of  it,  and  which  is' 
privileged  unless  some  additional  fact  is  shown  which  so  alters  the  char- 
acter of  the  occasion  as  to  prevent  it  furnishing  a  legal  excuse. "  Towns- 
hend on  Sland.  and  Lib.  248,  §  209. 

Although  there  are  authorities  which  would,  perhaps,  sustain  the 
petition  to  the  County  Court  as  falling  within  the  definition  of  absolutely 
privileged  communications,  this  court  is  of  opinion  that  a  distinction 
should  be  taken  between  statements  made  in  the  course  of  judicial  pro- 
ceed mgs  relative  to  the  parties  thereto  and  those  which  relate  to  straugera 
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to  the  record ;  and  that  the  protection  of  private  character,  as  well  as 
the  peace  of  society,  require  that  imputations  against  persons  having  no 
connection  with  the  judicial  proceeding  should,  even  when  properly 
relating  to  such  proceeding,  be  considered  as  falling  within  the  class  of 
conditionally  privileged  communications.  It  is  true,  as  a  general  propo- 
sition, that  a  communication  made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference  to  which 
he  has  a  duty,  is  privileged  if  made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contains  criminating >  matter  which,  without 
his  privilege,  would  be  slanderous  and  actionable.  Townshend  on  Sland. 
and  Lib.  250.  It  is  equally  true  that  "  for  any  defamatory  matter  con- 
tained in  a  pleading  in  a  court  of  civil  jurisdiction  no  action  for  libel 
can,  as  a  general  rule,  be  maintained ;  the  power  possessed  by  courts  to 
jstrike  out  scandalous  matter  from  the  proceedings  before  them,  and  to 
punish  as  for  a  contempt,  being  considered  a  sufficient  guarantee  against 
the  abuse  of  this  privilege."  Ibid.  275,  276.  But  the  author  quoted 
correctly,  adds  that  "  whatever  may  be  the  reason,  it  seems  certain  that 
where  there  is  a  perversion  of  the  right,  the  policy  steps  in  and  controls 
the  individual  right  of  redress."  Ibid.  276-7. 

We  hold,  therefore,  that  the  allegations  contained  in  the  petition  aro 
pr%7na  facie  privileged,  being  pertinent  to  the  inquiry  sought  to  be  had  in 
the  County  Court ;  but  that,  as  the  defendant  in  error  was  a  stranger  to 
the  record,  such  of  the  allegations,  if  any,  as  related  to  her,  are  only  con- 
ditionally privileged,  and  that  it  must  be  left  to  a  jury  to  determine 
whether  the  plaintiff  below  is  the  person  referred  to  in  the  allegations, 
and  whether  they  were  made  in  good  faith,  with  probable  cause, 
and  under  such  circumstances  as  reasonably  created  a  belief  in  the  mind 
of  the  plaintiff  in  error  that  they  were  true.  If  so  made,  the  plaintiff 
below  cannot  recover  in  this  action,  for  there  would  be  neither  malice  in 
law  nor  malice  in  fact  in  the  publication.  If,  upon  the  contrary,  the  words 
in  the  petition  had  reference  to  the  defendant  in  error,  and  were  inserted 
therein  without  reasonable  and  probable  cause  «to  believe  they  were 
true,  then  the  plaintiff  below  would  be  entitled  to  a  recovery  of  damages. 

In  Lea  v.  White,  4  Sneed,  115,  already  cited,  it  was  said  that  the  ques- 
tion whether  there  be  or  be  not  reasonable  or  probable  cause,  may  be  for 
the  jury  or  not,  according  to  the  particular  circumstances  of  the  case  ; 
and  we  but  follow  that  decision  in  directing  that  this  case  shall  be 
rentuided  and  submitted  to  a  jury  under  the  instructions  above  indicated. 

Other  questions  have  been  presented  in  argument,  but  we  hav« 
doemed  it  sufficient  to  consider  the  controlling  questions  in  the  case. 

Reverse  the  judgment  and  remand  the  cause. 

Judgment  reversed* 
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(7  Heisk.  36.) 
Constitutional  law-—'  tax  on  litigation, 

A  statute  imposing  a  tax  upon  each  suit  at  law,  to  be  paid  by  the  nnsaooenfal  party, 
held  not  in  contravention  of  a  oonKtitutional  provision  that  "  all  courts  shall  be  open, 
and  every  man  shall  have  right  and  justice  administered  without  sale,  denial  or 
delay.*'    {See po8ty  p.  &il,) 

ACTION  by  Harrison,  Pepper  &  Co.  against  T.  J.  Willis  and  others. 
The  facts  folly  appear  in  the  opinion. 

J.  W*  Judd  and  G.  R.  Scott,  for  plaintiffs. 

No  connsel  marked  for  defendants. 

Sneed,  J.  Upon  a  motion  to  re  tax  the  costs  in  this  case  in  the  Cir- 
cait  Court  of  the  county  of  Robertson,  the  plaintiffs,  who  were  the  un- 
successful parties  in  the  litigation,  moved  to  strike  out  the  State  tax  of 
live  dollars,  and  the  county  tax  of  a  like  amount,  adjudged  against  them, 
upon  the  ground  that  the  statute  imposing  a  tax  upon  lawsuits  is  uncon 
stitutional  and  void.  The  motion  was  disallowed,  and  the  plaintiffs  hayu 
appealed  in  error. 

It  is  insisted  that  the  tax  in  question  is  but  the  imposition  of  a  burthen 
upon  the  right  of  the  citizen  to  go  into  the  courts  to  have  liis  wrongs 
redressed  and  his  rights  vindicated,  and  that  the  statute  which  authorized 
the  tax  is  an  infraction  of  that  section  of  our  Bill  of  Rights  which  de- 
clares that  **  all  courts  shall  be  open,  and  every  man,  for  an  injury  done 
him  in  his  lands,  goods,  person,  or  reputation,  shall  have  remedy  by  due 
course  of  law,  and  right  and  justice  administered  without  sale,  denial,  or 
delay."  This  section  dI  our  Bill  of  Rights  is  in  substance  identical  with 
the  great  principle  of  English  liberty  granted  by  Magna  Charta,  and  was 
borrowed  from  the  twenty-ninth  chapter  of  that  celebrated  instrument, 
which,  in  its  original  English  version,  was  in  the  words  following :  "  Nu 
person  sliall  be  taken  or  imprisoned  or  disseized  from  his  freehold,  or 
liberties  or  immunities,  nor  outlawed,  nor  exiled,  nor  in  any  manner  de- 
stroyed, nor  will  we  come  upon  him  or  send  against  him  except  by  legal 
judgment  of  his  peers,  or  the  law  of  the  land.  We  will  sell  or  deny  jos* 
uce  to  none,  nor  put  off  right  or  justice." 

By  sections  8  and  17  of  our  Bill  of  Rights  the  great  guarantees  of 
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pop  alar  liberty  announced  in  this  chapter  of  Magna  Charta  were  recog- 
nized and  adopted  as  a  part  of  the  fundamental  law  of  this  State,  first  by 
the  Constitution  of  1796,  again  by  that  of  1834,  and  again  by  that  of  1870. 
By  the  fourth  section  of  the  tenth  article  of  the  Constitution  of  1796,  it  is 
provided :  "  The  Declaration  of  Rights  hereto  annexed  is  declared  to  be 
*  part  of  the  Constitution  of  this  State,  and  shall  never  be  violated  on 
any  pretense  whatever.  And  to  guard  against  transgression  of  the  high 
powers  which  we  have  delegated,  we  declare  that  every  thing  in  the  Bill 
of  Rights  contained,  and  every  other  right  not  hereby  delegated  is  ex- 
cepted out  of  the  general  powers  of  government,  and  shall  forever  re- 
main inviolate."     Hay.  &  Cobb's  Rev.  406. 

A  provision  of  equal  import  is  contained  in  each  of  our  subsequent 
Constitutions,  of  1834  and  1870. 

Tiie  first  statute  imposing  a  tax  upon  litigation  in  this  State  was  en- 
acted within  three  years  after  the  adoption  of  the  Constitution  of  1796, 
and  by  that  statute  it  was  provided  that  the  several  clerks  and  masters 
of  the  courts  of  equity,  the  clerks  of  the  Superior  Courts  of  law,  and  the 
clerks  of  the  several  County  Courts  shall  collect  the  following  taxes  for 
the  use  of  the  State,  viz. :  on  each  suit  in  equity,  five  dollars  and  fifty 
cents  ;  on  each  suit  in  the  Superior  Courts  of  law,  one  dollar  and  twenty- 
five  cents  ;  on  each  suit  in  a  County  Court,  sixty-two  and  a  half  cents;  on 
each  appeal  from  an  inferior  to  a  superior  court,  or  writs  of  certiorari^ 
one  dollar  ;  and  the  taxes  in  equity  and  suits  at  law  shall  be  taxed  on  the 
execution  when  the  suits  are  determined.  Act  1799,  ch.  30,  §  1  ;  Hay. 
&  Cobb's  Rev.  349.  By  the  act  of  1817,  ch.  138,  this  act  of  1799,  ch. 
30,  was  amended  so  as  to  require  the  several  clerks  of  the  Circuit  and 
County  Courts  to  collect  the  sum  of  one  dollar  on  each  suit  commenced 
by  original  writ  or  attachment,  and  the  same  on  every  suit  taken  to  the 
Circuit  Court  from  the  County  Court  by  appeal  or  certiorari ;  also,  the 
sum  of  one  dollar  on  each  indictment  or  presentment,  and  the  sum  of 
fifty  cents  on  each  appeal  or  certiorari  from  before  a  justice  of  the  peace, 
in  addition  to  the  tax  already  collected  by  law,  which  shall  be  taxed  on 
execution  as  heretofore.  Hay.  &  Cobb's  Rev.  349.  And  by  the  act  of 
1827,  ch.  49,  upon  a  successful  motion  by  the  solicitor  against  the  clerk  or 
other  collector  of  public  taxes,  a  tax  fee  was  allowed  the  solicitor,  "  ia 
case  it  be  collected  of  defendants."     Id.  362. 

These  several  statutes  authorizing  a  tax  upon  judicial  proceedings 
were  in  full  force  and  operation  when  the  Convention  of  1834  met  and 
adopted  the  Constitution  of  that  year,  wherein  it  is  declared  that  '<  all 
lawi  and  ordinances  now  in  force  and  use  in  this  State,  not  inconsistent 
with  this  Constitution,  shall  continue  in  force  and  use  until   .hey  shaL 
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expire,  be  altered  or  repealed  bj  the  legislature."  Const.  1834,  art  XL 
§  1.  The  legislature  which  assembled  next  after  the  adoption  of  the 
Constitution  of  1834,  recognized  and  adopted  these  laws  by  re-enacting 
them,  with  certain  changes,  in  the  words  following :  ^'  Each  and  e^  erj 
pi  rson  who  shall  be  unsuccessful  in  any  suit  in  equity  shall  pay  s  ta  ^c  oi 
two  dollars  and  fifty  cents  ;  on  each  suit  in  the  Circuit  Court,  two  dollars 
aou  twenty -five  cents  ;  on  each  appeal,  writ  of  error  or  certiorari  from 
the  Circuit  or  Chancery  Courts  to  the  Supreme  Court,  two  dollars ;  on 
each  appeal  or  writ  of  certiorari  from  before  a  justice  of  the  peace,  one* 
dollar  and  sixty-two  and  a  half  cents  ;  and  each  indictment  or  present- 
ment, one  dollar."  Act  of  1833,  ch.  13,  §  4 ;  Car.  &  Nich.  Rev.  604. 
By  a  subsequent  act  these  taxes  were  increased  as  follows  :  on  each  suit 
in  law  or  equity,  three  dollars  and  fifty  cents  ;  on  each  petition  filed  in 
any  of  the  courts  of  record  for  the  division  and  distribution  of  estates, 
three  dollars  and  fifty  cents  ;  on  each  appeal,  writ  of  error  or  certiorari 
from  the  Circuit  or  Chancery  Courts  to  the  Supreme  Court,  three  dollars 
and  fifty  cents ;  on  each  appeal  or  certiorari  from  before  a  justice  of  the 
peace,  two  dollars ;  and  on  each  presentment  or  indictment,  two  dollars. 
Code,  §  553.  And  by  section  551  it  is  provided  that  the  taxes  aforesaid 
shall  be  paid  by  the  unsuccessful  party  in  litigation,  and  in  prosecutions 
foi  offenses  against  the  criminal  laws  by  the  party  taxed  with  tlie  costs. 
By  the  act  of  1865,  ch.  8,  these  laws  were  again  remodeled,  and  the  tfix 
on  each  original  suit  in  any  of  the  courts  of  law  or  equity  fixed  at  five 
dollars.  And  such  was  the  state  of  the  law  upon  this  subject  when  the 
Convention  met  in  1870  to  reorganize  the  State  government,  and  when 
the  Constitution  of  that  year  was  adopted  and  proclaimed. 

By  the  first  section  of  the  eleventh  article  of  that  instrument,  it  is  or- 
dained that  all  laws  and  ordinances  now  in  force  and  use  in  this  State, 
not  inconsistent  with  this  Constitution,  shall  continue  in  force  and  use 
until  they  shall  expire,  or  be  altered  or  repealed  by  the  legislature. 
We  have  thus  been  careful  to  show  the  state  of  the  law  upon  this  sub- 
ject from  the  foundation  of  the  government  to  the  present  hour,  and  to 
trace  the  changes  of  the  organic  law.  that  it  may  be  seen  that  on  at  least 
two  memorable  occasions  in  the  history  of  this  Commonwealth,  tho 
people  have  met  in  convention,  having  similar  laws  upon  the  statute 
book,  some  of  which  are  as  old  as  the  State  itself,  and  have  reorganized 
their  government  without  any  ordinance  or  provision  whicli,  in  express 
torms,  abrogates  or  reprobates  this  kind  of  legislation.  While,  therefore, 
we  cannot  assume  that  the  provisions  of  the  two  Constitutions  of  1834 
and  1870,  adopting  and  approving  the  laws  then  in  force,  so  far  as  they 
arc  not  inconsistent  with  those  instruments,  give  the  constitutional  sano 
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tion  to  these  statutes,  yet  we  must  hold  these  facts  to  be  a  persuasive 
argument  which  tends  to  invite,  if  not  to  justify,  such  an  assumption. 

It  has  been  well  stated  at  the  bar  that  time  cannot  consecrate  a  wroi  g, 
and  that  a  statute  which  violates  the  organic  law,  though  it  has  l)een  uo 
quiesced  in  as  of  unquestioned  validity  for  generations,  is  not  the  less  an 
iniquity  on  account  of  its  years.  It  therefore  becomes  us  to  inquire^ 
without  reference  to  the  antiquity  of  these  laws,  and  to  the  circumstances 
referred  to,  which  would  seem  to  have  forestalled  this  investigation, 
whether  they  are  in  fact  repugnant  to  the  provisions  of  the  Constitution, 
that  ^^  the  courts  shall  be  open,  and  every  one,  for  an  injury  done  him  in 
his  lands,  goods,  person  or  reputation,  shall  have  remedy  by  due  course 
of  law,  and  right  and  justice  administered  without  sale,  denial,  or  delay." 
It  may  be  observed  at  the  threshold,  that  a  relinquishment  of  the  right 
of  taxation  is  not  to  be  presumed  unless  expressed  in  terms  too  plain  to 
be  mistaken.  Jefferson  Branch  Bank  v.  Skellt/,  1  Black,  436 ;  Gtl- 
man  v.  Sheboygan,  2  id.  510;  Phil,  and  Wilmington  R,  R.  Go,  v. 
Maryland,  10  How.  376.  The  power  to  tax  in  a  government  involves 
its  power  to  exist.  It  is  the  chief  and  fundamental  attribute  of  sov- 
ereignty, and  the  objects  and  sources  of  taxation  are,  in  general,  bound- 
ed only  by  the  jurisdictional  or  territorial  limits  of  the  State,  and  extend 
to  and  embrace  all  privileges,  rights,  properties,  and  franchises  not  ex« 
empted  in  the  organic  law.  It  is  the  condition  of  citizenship  that  the 
enjoyment  of  all  these  shall  be  protected  by  the  government,  if  tho 
citizen  will  pay  tribute  upon  them  for  his  own  and  the  general  weal. 
Thus,  said  Chancellor  Kent,  the  power  of  State  taxation  is  to  be 
measured  by  the  extent  of  State  sovereignty,  and  this  loaves  to  a  State 
the  command  of  all  its  resources,  and  the  unimpaired  power  of  taxing 
the  people  and  proper cy  of  the  State.  1  Kent's  Com.  461.  The  power 
of  taxation,  said  Marshall,  C.  J.,  is  an  original  principle,  which  has 
its  foundation  in  society  itself.  It  is  granted  by  all  for  the  benefit  of  all. 
It  resides  in  the  government  as  part  of  itself.  *  *  *  However  ab- 
solute the  right  of  any  individual  may  be,  it  is  still  in  the  nature  of  that 
right  that  it  must  bear  a  portion  of  the  public  burdens,  and  that  portion 
must  be  determined  bv  the  legislature. 

This  vital  power  may  be  abused  ;  but  the  interest,  wisdom,  and  justice 
of  the  representative  body,  and  its  relation  to  its  constituents,  furnish 
the  only  security  against  excessive  as  well  as  against  unwise  taxation. 
And  it  is  said  to  be  unfit  for  the  judicial  department  to  inquire  what 
degree  of  taxation  is  the  legitimate  one,  and  what  degree  may  amount 
to  an  abuse  of  the  power.  Vide  Mc  CuUoch  v.  Maryland,  4  Wheat.  428, 
430 ;  Providence  Bank  v.  Billings,  4  Pet.  561.      And  so  it  is  said  in 
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another  case  :  '^  If  the  right  to  impose  a  tax  exists,  it  is  a  right  in  its 
nature  acknowledging  no  limit.  It  may  be  carried  to  any  extent  mthin 
the  jurisdiction  of  the  State  which  imposes  it  which  the  will  of  such 
State  may  prescribe."  Weston  v,  Charleston^  2  Pet.  449 ;  Bank  of 
Commerce  v.  New  York  City^  2  Black,  631.  It  was  an  observation  of 
Lord  Bacon,  '*that  no  people  overcharged  with  tribute  are  fit  for  em- 
pire." And  yet  the  power  of  taxation  in  a  State  could  not  well  be  cir- 
cumscribed without  peril  to  the  State  itself.  It  being,  therefore,  the 
unquestionable  right  of  every  government  to  tax  every  thing,  and  to  tax 
without  limit  unless  the  limitation  be  imposed  by  the  organic  law,  we' 
must  look  to  the  latter,  to  find  the  restrictions,  if  any,  imposed  in  thb 
respect  upon  the  legislative  department  here. 

We  have  seen  that  the  laws  authorizing  a  tax  upon  lawsuits,  to  be 
paid  by  the  unsuccessful  party,  had  their  origin  soon  after  the  organiza- 
tion of  the  State  government  under  the  Constitution  of  1796,  and  having 
existed  ever  since,  they  have  passed  the  ordeal  of  two  Constitutions  with- 
out express  repudiation  or  disapproval.  And  it  would  seem  re- 
markable that  a  law  enforced  almost  every  day  in  some  part  of 
the  State,  for  more  than  seventy  years,  and  which  has  brought 
its  thousands  and  hundreds  of  thousands  of  revenue  into  the  State  and 
county  treasuries,  should  have  been  suffered  so  long  sub  silentio,  to 
oppress  the  citizens,  if  it  be,  indeed,  repugnant  to  the  Constitution.  And 
it  would  seem  yet  more  strange  that  in  the  two  conventions  which  sat  to 
deliberate  upon  this  important  question,  with  these  laws  before  them,  the 
subject  of  exemptions  should  have  engaged  the  attention  of  both,  and 
yet  that  the  whole  instrument  should  be  silent  upon  this  subject.  We 
find  on  the  other  hand  that  all  property,  real,  personal  and  mixed,  and 
all  privileges  shall  be  taxed,  without  other  restriction  than  that  taxes 
shall  be  equal  and  uniform ;  that  only  certain  property  held  by  the 
State,  or  cities,  or  towns,  and  used  exclusively  for  public  purposes,  and 
such  as  may  be  held  and  used  for  purposes  purely  religious,  charitable, 
scientific,  literary,  or  educational,  may  be  exempt,  and  that  by  the  terms 
of  the  Constitution  only  one  thousand  dollars  worth  of  personalty  in  the 
hands  of  each  tax  payer,  and  the  direct  products  of  the  soil  in  the  hands 
of  the  producer,  or  his  vendee,  shall  be  exempt  from  taxation. 

These  two  latter,  of  all  the  vast  resources  of  the  State,  are  alone 
expressly  exempted  from  taxation  by  the  terms  of  the  Constitution  itself. 
And  among  the  few  which  may  be  exempted,  at  the  option  of  the  legis- 
lature, the  subject  of  this  present  inquiry  does  not  appear.  If  it  be  trae 
then  that  the  laws  imposing  a  tax  upon  lawsuits  are  incompatible  with 
the  seventeenth  section  of  the  Bill  of  Rights,  there  must  be  some  mar- 
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yelous  obscurity  in  that  section,  since  it  lias  escaped  the  scrutiny  of  two 
conventions,  and  the  vigilance  of  two  generations  not  distinguighed  ior 
thei:  indifference  to  their  constitutional  rights.  We  are  free  to  confess 
that  the  able  and  ingenious  arguments  submitted  at  the  bar  upon  this 
question,  on  behalf  of  the  plaintiffs,  had  for  a  time  generated  doubts  and 
difficulties  to  which  we  were  strangers  before ;  but  we  imagine  that  these 
doubts  will  disappear  as  this  subject  is  more  thoroughly  investigated. 
If  we  are  correct  in  assuming  that  the  power  of  taxation  in  a  govern- 
ment is  unlimited  except  by  the  organic  law,  then  the  right  of  entering 
the  courts  for  the  purpose  of  litigation,  whether  considered  as  a  species 
of  property,  a  franchise,  or  privilege,  is  one  that  cannot  escape  this  all- 
pervading  power.  Whether  a  law  is  void  for  repugnancy  to  the  Consti- 
tution, is  at  all  times  a  question  of  delicacy,  which  ought  seldom,  if  ever, 
to  be  decided  in  the  affirmative  in  a  doubtful  case.  The  opposition 
between  the  Constitution  and  the  law  should  be  such  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  incompatibility  with  each 
other.     Potter's  Dwarr.  65  ;  6  Cranch,  128. 

The  right  to  litigate  in  the  courts  is  a  common  right,  and  therefore  it 
cannot  be  said  to  be  taxable  as  a  privilege.  A  privilege,  in  the  sense  of 
oui  revenue  laws,  is  "  a  power  granted  to  an  individual  or  corporation  to 
do  something,  or  to  enjoy  some  advantage  which  is  not  of  common 
right."  2  Meigs'  Dig.,  §  1587;  or,  in  the  language  of  this  court,  it  is 
a  license,  or  permission  to  do  that  which  in  general  is  prohibited.  Mahry 
y.  Tarver,  1  Hum.  94,  98.  But  the  right  to  litigate  one's  rights  in  the 
courts  is  a  species  of  property  —  an  incorporeal  property  —  and  all  prop- 
erty is  taxable  in  this  State. 

Property  is  corporeal  or  incorporeal.  The  first,  it  is  said,  compre- 
hends such  as  is  perceptible  to  the  senses,  as  lands,  houses,  goods,  mer- 
chandise, and  the  like ;  the  latter  consists  in  legal  rights,  as  choses  in 
action,  easements,  and  the  like.  2  Bouv.  L.  D.  387.  But  it  is  said 
that,  in  the  words  of  Marshall,  C.  J.,  the  power  to  tax  involves  the  power 
to  destroy,  and  M  the  legislature  can  tax  the  lawsuit  at  all,  they  may 
tax  it  so  heavily  as  to  render  the  right  itself  nugatory  and  of  no  avail. 
To  this  we  reply  in  the  words  of  the  same  eminent  jurist,  that  the  power 
of  taxing  the  people  and  their  property  is  essential  to  the  very  existence 
of  government,  and  may  be  legitimately  exercised  on  the  objects  to 
which  it  is  applicable  to  the  utmost  extent  to  which  the  government  may 
choose  to  carry  it.  The  only  security  against  the  abuse  of  this  power  is 
found  in  the  structure  of  the  government  itself. 

In  imposing  a  tax,  the  legislature  act  upon  their  constituents.     This 
is,  in  general,  a  sufficient  security  against  oppression  and  erroneous  tax* 
Vol.  XIX.— 77 
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«tion.  Mc  CvJloch  v.  Maryland,  4  Wheat.  428.  But  it  will  be  insisted 
that  the  courts  shall  be  open,  and  every  man,  for  an  injury  done  him  in 
liis  landS)  goods,  person,  or  reputation,  shall  have  remedy  by  due  course 
of  law,  and  right  and  justice  without  sale,  denial,  or  delay.  The  promise 
is  not  to  the  man  who  deals  unjustly,  who  builds  his  house  by  un- 
righteousness, and  who  defrauds  and  wrongs  his  neighbor,  but  to  him 
who  has  been  injured  in  his  lands,  goods,  or  reputation. 

The  tax  is  imposed  on  the  *'  unsuccessful  party,*'  who,  in  the  opinion 
of  the  tribunal  adjudicating  the  case,  is  in  the  wrong  —  who  has  not  l)een 
injured  in  his  "  lands,  goods  or  reputation,"  but  who  has  wronged  his 
adversary ;  and  it  becomes,  therefore,  in  this  view,  not  a  tax  upon  the 
judicial  remedy,  but  a  tax  upon  unrighteous  litigation.  If,  indeed,  the 
tax  were  upon  the  plaintiff  as  a  condition  precedent  to  his  litigating  his 
right  in  court,  yet  no  tax  could  amount  to  an  inhibition  upon  him,  as 
we  have  our  actions  in  forma  p'luperis^  with  one  or  two  exceptions,  as  a 
remedy  in  all  conceivable  cases.  The  clause  of  the  Constitution  now 
under  consideration  was,  to  some  extent,  considered  and  expounded  in 
an  early  case  in  this  court,  in  which  it  was  said,  we  must  understand  the 
meaning  to  be,  that  notwithstanding  any  act  of  the  legislature  to  the 
contrary,  every  man  shall  have  right  and  justice  without  sale,  cenial  or 
delay.  • 

That  is  to  say,  for  the  attainment  of  justice  —  the  end  of  law  —  right 
must  be  administered  without  sale.  Original  process  must  issue  wiUiout 
price,  except  what  the  law  fixes,  and  without  denial,  though  the  defend- 
ant be  a  favorite  of  the  King  who  interferes  in  his  behalf,  and  must  be 
proceeded  on  by  judges,  after  suit  instituted  upon  it,  without  delay, 
either  of  themselves  or  by  order  of  the  King,  or  as  we  say,  act  of  the 
legislature.  And  the  judges  where  the  cause  depends  must  issue  the 
proper  judicial  process  without  fee  or  reward,  except  that  fixed  by  law. 
This,  say  the  court,  is  the  long  fixed,  well-known  meaning  and  legal 
construction  of  the  words  right  and  justice,  without  sale,  denial,  or  delay. 
Townsend  v.  Townsendy  Peck,  1,  15,  citing  2  Inst.  55,  56  ;  1  Meigs* 
Dig.,  §  521.  It  is  in  our  opinion  clear  that  the  law  may  impose  terms 
upon  the  right  of  litigation,  provided  the  same  be  uniform  and  in  the 
shape  of  a  public  tax  for  the  general  benefit  without  a  violation  of  the 
letter  or  spirit  of  the  seventeenth  section  referred  to.  It  is  said  by  an 
ancient  law  writer  of  England  that  so  much  of  the  twenty-ninth  chapter 
of  Magna  Charta,  as  makes  King  John  assert  that  he  will  sell  or  deny 
justice  to  none,  nor  put  off  right  or  justice,  was  extorted  from  the  mon- 
arch because  it  was  usual  to  pay  fines  anciently  for  delating  law  pro- 
«eediug8.    This  sometimes  was  extenoed  to  the  I'efendant's  life.     Some-^ 
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times  fines  were  paid  to  expedite  process  and  to  obtain  right.  And  iu 
soffe  cases  the  parties  litigant  offered  part  of  what  they  were  to  recover  to 
the  crown.  Many  instances  of  tines  are  mentioned  for  the  King's  favcr^ 
and  there  is  a  particular  instance  of  the  Dean  of  Loudon  paying  twenty 
marks  as  a  fine  to  the  King,  that  he  might  assist  him  against  the  Bishop 
in  a  lawsuit.     Observe  Mag.  Chart.  21. 

The  courts  of  l&^  were  not  in  those  times  open  courts,  says  the  same 
author,  as  they  are  now  understood  to  be.  An  open  court  at  present 
(1766)  is  generally  so  crowded  with  spectators  that  no  one  who  hath  any 
real  business  to  do  can  have  access ;  or  if  he  procure  access,  he  is  not  so 
much  at  his  ease  as  those  whose  interests  are  depending  have  a  reason- 
able right  to  insist  upon.  The  old  law  required  that  the  plaintiff  or 
defendant  should  pay  nothing,  but  that  the  idle  part  of  the  audiencu 
should  pay  one  penny  each  foi  admittance,  which  may  be  nearly  equal  to 
a  shilling  at  present,  when  the  servants  of  judges  at  the  old  Bailey,  and 
the  officers  of  the  courts  in  Westminster  Hall,  have  upon  certain  occasionii 
taken  not  only  a  penny  from  the  spectators,  but  even  insisted  on  gold. 
Are  they  not  within  the  letter  and  the  spirit  of  the  law  ?  asks  this  quaint 
old  expounder,  and  is  it  not  incumbent  on  the  judges  to  put  it  in  execu- 
tion agreeable  to  what  is  enjoined?  Id.  102.  These  little  circumstances, 
says  he,  show  strongly  that  to  the  "  manners  of  the  times,"  we  are  un- 
doubtedly indebted  for  that  great  principle  of  Magna  Charta  which  for- 
bids the  sale,  denial  or  delay  of  justice,  and  not  the  just  and  legitimate 
exercise  of  the  taxing  power,  which  is  for  the  benefit  of  all,  and  not  for 
the  exclusive  behoof  of  the  servants  of  judges  at  the  old  Baiky  or  the 
oflScers  of  the  court  in  Westminster  Hall.  The  object  and  purview  of 
this  celebrated  chapter  of  Magna  Charta  are  therefore  best  interpreted  by 
the  '*  manners  of  the  times,"  which  led  the  barons  to  demand  it.  Thus 
we  are  told  by  the  historian  that  "  the  ancient  Kings  of  England  put 
themselves  entirely  on  the  footing  of  the  barbarous  eastern  princes,  whom 
no  man  must  approach  withuui  a  present ;  who  sell  all  their  good  offices, 
and  who  intrude  themselves  into  every  business  that  tliey  may  have  a 
pretext  for  extorting  money.  Even  justice  was  avowedly  bought  and 
sold  ;  the  King's  court  itself,  though  the  supreme  judicature  of  the  King 
dom,  was  open  to  none  that  brought  not'  presents  to  the  King ;  the  bribes 
given  for  the  expenditure,  delay,  suspension,anddoubtless  for  the  perver- 
sion of  justice,  were  entered  in  the  public  registers  of  the  royal  revenue, 
and  remain  as  monuments  of  the  perpetual  iniquity  and  tyranny  of  the 
times. 

The  Barons  of  the  Exchequer,  for  instance,  the  first  nobility  of  the 
kingdom,  were  not  ashamed  to  insert  as  an  article  ir  their  records  that 
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"  the  Couuty  of  Norfolk  paid  a  sum  that  they  might  be  fairly  dealt  with  : 
the  Borough  of  Yarmouth,  that  the  King's  charter  which  they  have  for 
their  liberties,  might  not  be  violated ;  Richard,  sou  of  Gilbert,  for  the 
£jng's  helping  him  to  recover  his  debt  from  the  Jews ;  another  that  he 
might  be  permitted  to  make  his  defense  in  case  he  were  accused  of  a 
certain  homicide ;  another  still,  for  free  law  if  accused  of  wounding  an- 
other ;  and  another  for  having  an  inquest  to  find  whether  certain  parties 
were  accused  of  murder  out  of  ill  will  or  for  just  cause."  These  are  a 
few  of  a  great  number  of  like  instances  preserved  in  the  ancient  rolls  of  the 
Exchequer.  1  Hume's  Hist.  Eng.  504.  These  are  the  sales,  delays  and 
denials  of  justice,  which  influenced  the  Barons,  in  the  words  of  the  his- 
torian, ^  to  take  an  oath  before  the  high  altar  to  adhere  to  each  other,  to 
insist  on  their  demands  and  to  make  endless  war  on  the  King  till  he  should 
submit  to  grant  them."  Id.  462. 

We  apprehend  that  in  the  three  conventions  of  Tennessee  the  idea  of 
taxation  was  never  for  a  moment  considered  in  connection  with  the  seven- 
teenth  section  of  the  Bill  of  Rights.  As  it  was  official  plunder  and  not 
taxation  which  gave  it  birth  in  Magna  Charta,  so  it  was  ordered  as  a 
part  of  our  own  organic  law,  in  the  light  of  history,  not  to  circumscribe 
this  high  attribute  of  sovereignty,  but  to  elevate  the  standard  of  judicial 
morals,  to  purify  the  fountains  of  justice  and  warrant  forever  the  right 
of  the  injured  citizen  to  enter  the  courts  and  demand  his  rights  upon 
such  terms,  applicable  to  all  alike,  as  the  law  may  prescribe  for  the 
general  good. 

Let  the  judgment  be  affirmed. 

Judgment  affirmed* 


Merritt  v.  Duncan. 

(7  Heisk.  106.) 

Negotiable  instrument  —  conditional  acceptance  of  hill, 

A  bill  WM  accepted  npon  condition  that  the  drawer  should  perform  certain  acts  be- 
fore he  ii^;otiated  the  same.  He  however  negotiated  it  without  performanoa 
of  such  acts.  Held^  tliat  the  accei)tor  and  indor»er  were  liable  to  a  bona  Jide  piir- 
cliaaer  for  valae  before  maturity,  and  without  notice  of  the  condition  and  its  non-per- 
formance. Held,  alBo,  that  tlie  possewsion  of  the  bill  by  the  drawer  did  notilTecl 
the  pnichator  from  him  with  notice  of  tlie  equities. 

A  CTION  on  a  promissory  note.  The  facts  fully  appear  in  the  opinjoa 
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John  F,  House  and  Horace  Lurton,  for  plaintiffs. 
Wm.  A.  QttarleSf  for  defendant. 

Nicholson,  C.  J.  This  was  a  suit  in  the  Montgomery  Circuit 
CouH  hy  H.  C.  Merritt  against  H.  P.  Duncan  and  others,  on  a  bill  of  ex- 
thange  for  $3,000.  The  bill  was  drawn  by  H.  D.  Duncan  on  H.  P. 
Duncan,  and  by  him  accepted.  It  was  payable  to  H.  D.  Duncan,  the 
drawer,  and  indorsed  by  him,  J.  W.  Selby,  W.  B.  McGregor,  Lewis 
Shepperd,  and  Wm.  Griffy.  It  was  dated  on  the  11th  of  November, 
1868,  payable  at  ninety  days  from  date,  and  negotiated  on  the  16th  of 
November,  1868,  to  H.  C.  Merritt. 

The  declaration  was  in  the  usual  form.  The  defendants  put  in  sepa- 
rate pleas,  denying  in  general  terms  their  liability,  and  special  pleas  were 
filed  by  all  except  H.  D.  Duncan,  the  drawer,  denying  their  liability,  for 
the  reason  that  their  acceptance  and  indorsement  were  not  absolute,  but 
conditional 

Plaintiff  entered  a  noL  pros,  as  to  McGregor  and  Selby,  and  proceeded 
to  trial  against  the  other  parties.  Under  the  charge  of  the  court,  the  jury 
found  against  H.  D.  Duncan,  and  in  favor  of  the  otAer  defendants. 
From  the  judgment  rendered  on  this  verdict  the  plaintiff  has  appealed 
ill  error  to  this  court.  The  errors  relied  on  for  a  reversal  are  assigned 
upon  the  charge  of  the  court.  Those  portions  of  the  charge  specially  ex- 
cept* hI  to  are  as  follows : 

^  If  you  find  that  H.  D.  Duncan  owes  the  drawer  and  payee  of  the 
bill,  and  that  he  procured  H.  P.  Duncan  to  accept  it,  he  not  having  any 
funds  of  H.  D.  Duncan  in  his  hands,  and  that  he  procured  defendant 
Griffy  to  indorse-  it  upon  the  express  condition  that  said  11.  D.  Duucan 
should  make  a  deed  of  trust  to  a  sufficient  amount  of  property  to  save 
them  harmless  in  the  event  they  had  said  bill  to  pay,  and  also  that  he 
would  procure  other  solvent  persons  to  indorse  with  them  before  he  was 
authorized  to  dispose  of  the  bill ;  and  if  you  believe  that  the  defendant, 
II.  I).  Duncan,  passed  said  bill  to  plaintiff  in  person,  and  received  the 
consideration  for  it,  without  having  complied  with  the  conditions  upon 
wliich  he  procured  the  acceptance  and  indorsements,  then  it  would  be  an 
escrow,  and  would  not  bind  d<;fendants,  II.  P.  Duucan  and  Wm.  Griffy." 

Again  :  "  If  you  should  believe  that  plaintiff  came  in  possession  of  the 
bill  in  due  course  of  trade,  and  took  it  from  the  apparent  owner,  then 
the  last  indorser  would  be  liable  to  him,  though  the  bill  was  a  forgery ; 
but  duo  course  of  trade?  is  when  the  buyer  takes  the  bill  before  it  is  duo, 
and  from  the  last  indorser,  by  parting  with  his  money  or  property  in 
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good  faith  for  it.  On  the  other  hand,  if  the  plaintiff  took  the  bill  from 
the  drawer  and  payee,  this  would  not  be  a  taking  in  due  course  of  tradoy 
but  would  be  a  circumstance  of  suspicion,  and  would  affect  him  with 
notice  of  any  equities  between  the  original  parties  to  the  bill,  although  he 
did  not  have  any  actual  notice." 

The  first  proposition,  when  analyzed,  is,  that  if  the  drawer  of  the  bill 
procured  it  to  be  accepted  and  indorsed  upon  specific  conditions,  he  then 
took  it  as  an  escrow,  and  his  sale  of  the  bill  to  the  plaintiff  was  not 
binding  on  the  acceptor  and  indorser. 

This  proposition  assumes  that  when  a  note  or  bill  is  indorsed  or  acv 
cepted  upon  a  condition,  the  maker  or  drawer  cannot  sell  it,  even  to  a 
honajide  purchaser  without  notice,  so  as  to  bind  the  acceptor  or  indorser. 
It  ignores  the  distinction  between  a  purchaser  with  and  one  without 
notice  of  the  condition  upon  which  the  acceptance  was  made.  In  the 
case  before  us  the  proof  is  that  H.  P.  Duncan  refused  to  accept  the  bill 
except  on  condition  that  William  Griffy  should  become  indorser,  and 
that  he  should  be  indemnified  by  deed  of  trust ;  that  William  Griffy  re- 
fused to  indorse  except  on  condition  that  Ransom  Morrow  should  in- 
dorse before  him  ;  that  the  bill  was  received  by  the  drawer  on  these 
conditions ;  an^  that  it  was  sold  to  plaintiff  without  any  compliance 
thori3with.  It  is  proved  by  the  plaintiff  that  he  purcbase<l  the  bill  with- 
out any  notice  of  the  conditions  on  which  it  was  accepted  and  indorsed. 

Assuming  these  facts  to  be  true,  it  is  clear  that  H.  D.  Duncan  was 
guilty  of  fraud  upon  the  acceptor  and  indorser,  in  selling  the  bill  in  vio- 
lation of  the  agreement  on  which  he  procured  the  acceptance  and  indorse- 
ment. It  is  equally  clear  that  the  purchaser  got  no  title  on  which  he 
could  recover  as  against  the  acceptor  or  indorser,  unless  the  fact  that  he 
was  a  purchaser  in  good  faith,  for  value,  and  without  notice  of  the  con- 
ditions, would  give  him  such  title. 

In  the  case  of  Small  v.  Smithy  1  Denio,  583,  it  was  determined  that 
if  the  note  be  transferred  by  the  maker  in  violation  of  an  agreement 
with  the  accommodation  indorser,  the  holder  cannot  recover  against  the 
indorser  without  proving  that  he  received  it  in  good  faith,  upon  a  valu- 
able consideration,  and  without  notice  of  the  arrangement  on  which  the 
indorsements  had  been  made.  The  principles,  say  the  court,  admit  no 
dispute,  and  although  upon  some  points  of  commercial  law  in  close  prox- 
imity to  these,  discordant  opinions  may  be  found,  there  is  entire  harmony 
as  to  those  mentioned.  The  same  doctrine  is  laid  down  in  NaUett  v 
Parker,  6  Wend.  615 ;  MicUes  v.  Calvin,  4  Barb.  304 ;  WoodhuB  v 
HolmeSy  10  Johns.  231 ;  Munroe  v.  Cowper,  5  Pick.  412. 

The  same  doctrine  was  laid  down  with  clearness  and  precision  in  thft 
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case  of  Van  Wyck  v.  NorveU,  2  Hum.  195.  Judge  Green  said:  ^^It  is 
settled  as  a  general  rule,  that  a  holder  coining  fairlj  by  a  bill  or  note 
has  nothing  to  do  with  the  transaction  between  the  original  parties,  and 
if  negotiable  paper  is  transferred  for  a  valuable  consideration  without 
ih/'ice  of  any  fraud,  the  right  of  the  holder  shall  prevail  as  against  the 
true  owner.  This  principle  is  an  exception  to  the  general  rule  of  law, 
which  is,  that  the  true  owner  is  entitled  to  his  property  wherever  he  may 
find  it.  But  with  a  view  to  favor  the  credit  and  circulation  of  commer 
€ial  paper,  it  has  been  deemed  consistent  with  sound  policy  to  adopt  in 
relation  to  such  paper  this  rule."  In  Murray  v.  Lardner,  2  Wall.  121, 
the  court  say  :  "  The  possession  and  title  are  one  and  inseparable. 
The  party  who  takes  it  before  due,  for  a  valuable  consideration,  without 
knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it  by  a  title 
valid  against  all  the  world." 

The  cases  of  Perry  y,  PattersoUy  5  Hum.  133,  and  of  Airodev.  Dixon, 
6  Exchequer,  are  not  in  conflict  with  the  rule  recognized  in  the 
several  authorities  cited.  In  neither  did  the  question  arise  whether 
the  holder  of  the  note  purchased  it  without  notice  of  the  fraud  perpe- 
trated in  its  transfer  ;  nor  could  the  purchaser,  under  the  facts  in  either 
case,  rely  upon  the  benefit  of  the  rule  which  protects  an  innocent  pur- 
chaser, for  value,  without  notice.  The  charge  of  the  judge  in  the  case 
before  us  was  erroneous,  and  necessarily  misled  the  jury. 

To  the  other  portion  of  the  charge  above  quoted,  several  objections 
are  taken.  The  judge  defines  "  due  course  of  trade,"  and  by  his  defini- 
tion he  seems  to  make  it  essential  that  the  buyer  should  take  the  bill 
from  the  last  indorser,  in  order  that  he  should  be  a  purchaser  in  due 
course  of  trade.  It  is  true  that  the  legal  title  to  the  bill  must  pass  from 
the  last  indorser  to  the  purchaser,  but  the  drawer  may  be  in  possession 
of  it  as  its  apparent  owner,  or  as  the  agent  of  the  indorser,  and  as 
such  may  pass  it  to  the  purchaser,  and  in  such  case  his  title  would  be 
as  good  as  if  it  passed  to  him  directly  from  the  last  indorser,  provided 
bis  purchase  was  bona  Jide,  for  value,  and  without  notice  of  fraud. 

It  is  next  objected  that  the  judge  instructed  the  jury,  that  if  the 
plaintiff  took  the  bill  from  the  payee  or  drawer,  this  would  be  a  circum 
fiilance  of  suspicion,  and  would  affect  him  with  notice  although  he  did 
not  have  actual  notice  of  any  equities  between  the  original  parties. 
The  judge  lays  it  down  as  matter  of  law  that  if  the  purchaser  of 
the  bill  takes  it  from  the  drawer,  he  is  thereby  affected  with  notice 
of  prior  equities.  The  fact  that  the  drawer  of  a  bill,  after  it  has 
been  indorsed,  has  it  in  his  possession  for  sale  does  not,  as  matter  of 
aw,  carry  with  it  the  force  of  notice  of  prior  equities  to  a  purchaser^ 
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but  it  is  a  fact  which  may  have  weight  or  not,  according  to  the  surround- 
ing circumstances,  to  be  looked  to  in  determining  whether  the  purduiser 
had  notice  or  not. 

It  was  therefore  erroneous  in  the  judge  to  instruct  the  jury  that  the 
fact  that  the  drawer  of  the  bill  passed  it  to  the  plaintifE  affected  him 
with  notice  of  prior  equities  between  the  parties  to  the  bill. 

There  is  a  conflict  in  the  authorities  as  to  whether  the  holder  of  a 
bill  or  note  can  claim  the  benefits  of  an  innocent  purchaser,  if  he  has  no 
knowledge  of  prior  equities,  but  has  notice  of  such  circumstances  as 
might  reasonably  create  suspicion  that  the  bill  or  note  was  not  good. 

This  question  was  elaborately  considered  by  the  United  States 
Supreme  Court  in  Chodman  v.  Simondsy  20  How.  343.  It  appears 
from  the  examination  of  the  authorities  cited  in  that  case,  that  the 
English  rule  is,  that  the  holder  of  commercial  paper  is  protected,  as  the 
owner  thereof,  unless  it  be  shown  that  he  took  it  with  knowledge  of 
prior  equities  between  the  antecedent  parties  to  the  instrument.  The 
same  rule  is  adopted  by  the  United  States  Supreme  Court.  Judge 
Clifford  says :  ^^  And  the  question  whether  the  party  had  such 
knowledge  or  not  is  a  question  of  fact  for  the  jury,  and  like  other 
disputed  questions  of  scienter  must  be  submitted  to  their  determination 
under  the  instructions  of  the  court ;  and  the  proper  inquiry  is,  did 
the  party  seeking  to  enforce  the  payment  have  knowledge,  at  the  time 
of  the  transfer,  of  the  facts  and  circumstances  which  impeach  the  title 
as  between  the  antecedent  parties  to  the  instrument  ?  And  if  the  jury 
find  that  he  did  not,  then  he  is  entitled  to  recover,  unless  the  transaction 
was  attended  with  bad  faith,  even  though  the  instrument  had  been 
lost  or  stolen.  Every  one  must  conduct  himself  honestly  in  respect  to 
the  antecedent  parties  when  he  takes  negotiable  paper,  in  order  to 
acquire  a  title  which  will  shield  him  against  prior  equities.  While  he  is 
not  obliged  to  make  inquiries,  he  must  not  willfully  shut  his  eyes  to  the 
means  of  knowledge  which  he  knows  are  at  hand,  for  the  reason  that 
such  conduct,  whether  equivalent  to  notice  or  not,  would  be  plenary 
evidence  of  bad  faith." 

While  it  is  probably  true,  that  the  preponderance  of  authority  is  in 
support  of  the  rule  as  announced  in  the  case  of  Goodman  v.  Simonds^ 
yet  a  different  rule  has  prevailed  in  our  State.  In  the  case  of  Ifuni  v. 
Sanford,  6  Yerg.  387,  Judge  Green  said:  "It  is  certainly  true  as  a 
general  principle,  that  when  the  holder  of  a  note  or  bill  acquires  it  fairly 
in  the  usual  course  of  trade,  he  has  nothing  to  do  with  the  original  par* 
ties.  But  in  any  case  in  which  the  indorser  takes  the  paper  under  cir- 
eumstances  which  might  reasonably  create  suspicion  that  it  was  not  good, 
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he  takes  it  at  his  peril."  The  same  doctrine  was  recognized  in  Van  Wyck 
y.  NorveU,  2  Hum.  195  ;  and  in  Ryland  v.  Brovmy  2  Head,  273.  Judge 
McKiNNET  said  :  <<  It  is  not  pretended  that  the  defendant  is  not  a  b<ma 
fdt  holder  of  the  note  for  a  valuable  consideration,  without  notice  oi 
the  facts  iipou  which,  according  to  the  assumption,  its  validity  may  be 
impeached.  ♦*♦##**##♦ 

It  is  considered  that  whatever  is  sufficient  to  put  a  person  upon  inquirer 
is  equivalent  to  notice  ;  and  that  when  he  has  sufficient  information  to 
lead  him  to  the  knowledge  of  a  fact,  he  shall  be  presumed  to  be  cogniz- 
ant of  the  fact."  And,  again  :  "  We  fully  assent  to  the  legal  proposi- 
tion, that  if  Brown  at  the  time  he  took  the  note  had  notice,  actual  or 
constructive,  that  it  was  void,  or  subject  to  be  impeached  in  the  hands 
of  Thompson,  either  for  fraud,  or  want  or  failure  of  consideration,  he 
«fill  hold  it  subject  to  the  same  equities  to  which  it  was  liable  in  the 
hands  of  Thompson." 

It  will  be  observed  that  according  to  the  course  of  decisions  in  our 
State,  we  apply  the  same  rule  to  the  purchaser  of  a  note  or  bill  which 
we  apply  to  purchasers  of  other  property. 

We  hold  that  one  in  possession  of  a  note  or  bill  subject  to  a  transfer 
by  delivery  is  presumed  to  be  the  owner.  And  a  purchaser  of  a  note 
or  bill  so  held,  before  it  became  due,  for  valuable  consideration,  and 
without  notice  of  prior  equities,  takes  a  good  title.  But  if  he  had  either 
actual  or  implied  notice  of  prior  equities ;  that  is,  when  any  thing  ap- 
pears, either  on  the  face  of  the  note  or  bill  or  aliunde,  which  would  put 
a  man  of  ordinary  prudence  on  inquiry,  the  law  presumes  that  such  in 
quiry  was  made,  and  therefore  fixes  the  notice  on  him  as  to  all  legal 
consequences. 

The  rule  which  has  obtained  in  England  and  in  the  United   States 
courts,  and  in  the  courts  of  several  of  the  States,  rests  upon  the  assump- 
tion that  the  importance  of  protecting  negotiable  paper  for  the  benefit  of 
ommerce  is  so  great  that  the  purchaser  of  it  should  stand  on  a  different 
nd  more  favored  ground  than  the  purchasers  of  other  kinds  of  prop- 

-ty- 

Thus  far,  the  reason  for  this  distinction  has  not  been  sufficiently  obvi- 
is  to  induce  either  our  courts  or  legislature  to  change  the  rule  which 
•  as  prevailed  in  our  State,  and  we  are  content  to  adhere  to  it.  When 
MOthing  ajipears  ou  the  face  of  the  bill  or  note  to  awaken  inquiry,  and  the 
•Purchaser  buys  for  vahie  in  the  due  course  of  trade,  he  occupies  the  po- 
sition of  a  bonajtde  purchaser  for  valuable  consideration,  without  notice 
of  prior  equities,  and  has  a  right  to  recover  against  the  antecedent  parties, 
lliis  right  to  recover  can  be  defeated  only  by  proving  such  facts  and  cir- 
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comstances  as  would  satisfy  a  jury  that  he  had  either  actual  or  implied 
uotice  of  the  prior  equities.  When  such  facts  and  circumstances  are 
proven,  he  is  bound  to  make  inquiry ;  otherwise  he  buys  at  his  peril. 
Such  is  the  rule  in  our  State. 

It  affords  ample  protection  to  the  purchasers  of  negotiable  paper,  bat 
it  also  protects  antecedent  parties  against  frauds  upon  their  rights.  The 
other  rule  permits  the  purchaser  of  negotiable  paper  to  remain  passive^ 
and  make  no  inquiry,  though  he  may  be  cognizant  of  suspicious  circum- 
stances as  to  the  validity  of  the  bill  he  is  getting.  He  must  not  shut  his 
eyes  to  the  means  of  knowledge  which  he  knows  are  at  hand,  but  he  is 
not  obliged  to  make  inquiry.  If  he  can  escape  the  charge  of  bad  faith, 
he  is  entitled  to  recover. 

The  distinction  attempted  to  be  drawn  by  Judge  Clifford  in  Goodman 
V.  Simonds  between  bad  faith  and  passive  non-action  by  a  purchaser  cog- 
nizant of  suspicious  facts  and  circumstances  adverse  to  the  title  he  b  get« 
ting,  is  so  thin  and  refined  that  we  are  at  a  loss  to  appreciate  its  import- 
ance. If  a  man  has  information  which  is  calculated  to  throw  suspicion 
over  the  title  of  property  which  he  is  about  buying,  and  declines  to  in- 
quire  whether  the  suspicion  is  well  founded  or  not,  but  proceeds  to  buy 
and  take  title,  in  a  court  of  conscience  he  is  guilty  of  a  fraud.  But  ac- 
cording to  the  reasoning  of  the  judge,  he  is  not  guilty  of  bad  faith,  and 
Ib  an  innocent  purchaser,  and  to  be  protected  as  such. 

We  are  of  opinion  that  our  rule  is  better  calculated  than  the  other 
to  promote  strict  honesty  in  transactions  of  negotiable  paper  on  the  pur« 
chasers,  and  still  to  secure  to  them  full  protection. 

For 'the  errors  indicated  the  judgment  is  reversed. 

Judgment  reveneJL 


Burke  v.  Louisville  and  Nashville  Railroad  Cohfavt, 

(7  Heisk.  451.) 

Negligence  — Jtre  set  by  locomotive  —  burden  of  proof. 

In  on  action  against  a  railroad  company  to  recover  for  loss  by  fire  caused  by  sparks  trom 
the  defendant's  locomotives,  the  burden  of  proof  of  negUgrence  does  notUe  upon  plain* 
tiff,  but  it  is  for  defendant  to  show  that  it  was  not  negligence.    (See  notCt  p.  623.) 

ACTION  by  Margaret  Burke  against  defendant  to  recover  for  loss 
caused  by  fire  set  by  sparks  from  defendant's  engine.     The  facts 
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appear  in  the  opinion.     The  defendant  below  brings  the  action  to  thia 
coart  by  writ  of  error  after  judgment  for  plaiutiif. 

Ji  [F.,  C.  R.  Sf  Lee  Head,  for  plaintiff  in  error. 

O,  W>  ^  B,  F,  Allen,  for  defendant  in  error. 

Sneed,  J.  The  plaintiff  brought  this  action  to  recover  judgment  for 
tlie  alleged  destruction  by  fire  of  her  house  and  furniture  on  the  night  of 
the  loth  of  September,  1870,  which  she  charges  were  ignited  by  sparks 
or  (ire  from  the  locomotive  engine  of  defendant.  The  value  of  the  pron- 
ertv  shown  to  have  been  destroved  by  the  Are,  Including  the  buildins:  and 
furniture,  and  the  clothing  of  herself  and  her  minor  children,  was  about 
S  1,400.  The  verdict  of  the  jury  ascertained  her  damages  to  be  $1,063, 
upon  which  judgment  was  pronounced,  and  an  appeal  in  error  taken  by 
defcMidant. 

l*he  defendant  is  an  incorporated  railroad  company,  and  had  con-* 
atructed  its  road  some  years  before  the  house  of  the  plaintiff  was  erected. 
The  building  stood  upon  the  south  side  of  the  defendant's  road,  and  dis- 
tant about  thirty  yards  therefrom.  There  is  no  positive  testimony  as  to 
the  fact  of  ignition,  but  the  question  was  submitted  to  the  jury  upon  the 
circumstantial  evidence  adduced,  and  they  believed  that  the  fire  was  oi^. 
casioned  in  the  manner  charged,  and  have  pronounced  accordingly.  It  is 
shown  that  at  9.40  p.m.,  on  the  night  of  the  lire,  two  freight  trains 
passed  the  house  of  the  plaintiff  in  the  village  of  Hendersonville,  and  it 
was  observed  by  persons  in  the  vicinity,  that  large  quantities  of  sparks 
were  emitted  from  the  smoke-stacks  of  the  engines,  which  were  borne 
upon  a  light  wind  in  the  direction  of  the  plaintiff's  house.  The  building 
was  of  wood  and  roofed  with  cypress  shingles.  The  family  had  retired 
and  were  asleep  at  the  moment  the  trains  were  passing.  The  plaintiff 
and  her  daughters,  and  others,  tenants  of  the  building,  testify  that  there 
had  been  no  fire  upon  the  premises  after  six  o'clock  that  evening,  that 
but  one  candle  had  been  lighted  in  the  house  that  night,  which,  with  the 
fire  in  the  cooking  stove,  had  been  extinguished  before  the  famrly  had 
retired  for  the  night.  The  plaintiff  states  that  "  something  after  ten 
o'clock,"  to  use  her  own  words,  she  was  awakened  by  a  noise  as  of 
"  crackling  timber,'*  in  the  burning  house,  and  upon  running  out  she 
discovered  the  roof  of  the  building  nearest  the  railroad  on  fire,  that  she 
aroused  the  family,  all  of  whom  escaped,  and  that  the  house  and  nearly 
all  its  contents  were  rapidly  consumed.  It  was  shown,  as  already  stated, 
that  on  the  night  in  question,  the  engines  of  the  defendant,  as  they  were 
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passing  the  village,  were  ejecting  a  great  quantity  of  sparks.  It  was  also 
shown  that  one  of  the  engines  on  that  night  was  burning  ooal  fuel  and 
the  other  wood,  and  that  the  latter  generated  more  sparks  than  the 
former.  And  over  the  objections  of  the  defendant,  it  was  also  shown 
that  on  previous  occasions  other  engines  of  the  defendant  had  been  seen 
to  emit  sparks  which  were  borne  much  further  on  a  light  wind  than  the 
distance  between  the  road  and  the  plaintiff's  house,  sometimes  fifty  yards, 
at  others  the  length  of  a  train  of  twenty  cars,  and  that  fences  and  grass 
along  the  way  had  now  and  then  been  ignited  by  the  falling  sparks.  It 
was  also  shown  that  in  the  last  half  mile  in  the  approach  to  the  vDlage 
in  the  direction  the  trains  were  going  that  night,  there  was  an  up-grade, 
and  that  the  emission  of  sparks  was  incessant  by  the  increased  labor  of 
the  engines  upon  an  ascending  grade.  On  behalf  of  the  defendant,  it 
was  shown  by  the  two  engineers  on  the  respective  trains,  that  on  passing 
the  plaintiff's  house  that  night  their  smoke-stacks  were  in  good  order,  and 
that  they  were  not  emitting  an  unusual  quantity  of  sparks.  It  was 
shown  also  that  the  engines  drawing  freight  trains  were  only  allowed  to 
ply  between  the  cities  of  Nashville  and  Bowling  Green,  and  that  upon 
the  daily  arrival  of  trains  at  Bowling  Green,  it  was  the  unvarying  rule 
of  the  company  to  have  each  engine  run  into  the  round-house  for  inspeo- 
tion,  and  for  repairs  if  any  should  be  necessary,  and  that  no  engine  is 
permitted  to  start  on  another  trip  until  it  shall  have  been  thus  inspected. 
The  inspector  testifies  that  on  the  evening  of  the  15th  of  September, 
1870,  before  the  two  engines  in  question  left  Bowling  Green  for  Nash- 
ville, he  had  carefully  inspected  the  smoke-stack  of  each,  and  both  were 
found  tc  be  in  perfect  order ;  that  the  locomotives  used  at  that  time  by 
the  defendant  were  of  the  best  and  most  approved  class,  and  only  those 
with  all  the  latest  and  best  improvements  attached  were  used.  The 
smoke-stacks  are  described  as  being  built  with  two  stacks,  an  outer  and 
an  inner  stack ;  over  the  inner  stack  is  a  cone  against  which  sparks 
strike  as  they  ascend  and  are  thrown  back.  Above  this  cone,  and  coh- 
ering the  mouth  of  the  outer  stack,  is  a  wire  netting  known  as  a  spark 
catcher.  This  is  made  very  firm  so  as  to  prevent  the  escape  of  any  large 
sparks.  All  the  locomotives  used  by  defendant  are  constructed  in 
this  way.  The  two  engines  in  question  were  carefully  inspected  by  this 
witness  before  they  started  on  their  trip  on  the  evening  of  the  15th  of 
September,  1870.  They  were  found  to  be  in  perfect  order  and  provided 
with  all  the  improvements  mentioned  to  prevent  injury  or  accident  by 
fire.  Upon  cross-examination  the  witness  stated  that  if  the  smokestacks 
%Dere  right  they  could  not  throw  out  any  sparks  large  enough  to  do  damage^ 
and  that  if  they  did  emit  sparks  in  immense  quantities,  it  would  be  evidence 
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that  they  were  out  of  repair.  It  is  shown  that  the  smoke-stack  of  a  loco- 
motive is  injured  by  long  use  ;  but  the  length  of  time  the  two  engines  in 
question  had  been  in  use  is  not  stated ;  nor  is  the  distance  between  Bow- 
ling Green  and  Henderson ville  given.  The  master  mechanic  of  the 
company  testifies  that  it  is  impossible  to  construct  an  engine  so  as  to  pre- 
vent the  escape  of  sparks.  If  it  were  done  it  would  destroy  the  use  of 
the  engine,  as  then  there  would  be  no  draught,  and  consequently  the  en- 
gine could  not  do  its  work  ;  that  some  sparks  will  necessarily  escape.  He 
states  that  a  wood-burner  is  more  dangerous  than  a  coal-burner  ;  but  ia 
1870  the  supply  of  coal  was  not  sufficient  to  enable  the  defendant  to  use 
coal  altogether.  He  says  that  sparks  from  a  smoke-stack  would  be  car- 
ried on  a  light  wind  from  fifty  to  one  hundred  yards  ;  that  he  had  heard 
of  engines  used  in  cities  on  street-cars  from  which  sparks  did  not  escape, 
but  he  never  heard  of  one  so  constructed  that  it  could  be  used  upon  au 
ordinary  railroad,  and  that  the  smothering  of  the  draught  so  as  to  prevent 
entirely  the  escape  of  sparks  would  destroy  the  efficiency  of  the  engine. 
Upon  this  state  of  facts,  the  court,  among  other  things  not  excepted 
lo,  charged  the  jury  as  follows  :  "  If  you  find  from  the  testimony  that 
the  house  of  the  plaintiff  was  burned,  and  that  it  was  fired  by  a  brand 
from  a  locomotive  that  was  then  being  run  upon  defendant's  road,  y<^»u 
will  then  look  to  the  testimony  and  see  whether  the  burning  of  the  house 
resulted  from  the  carelessness  or  negligence  of  the  employees  of  defeuii- 
ant,  and  if  so,  your  verdict  should  be  for  the  plaintiff,  and  the  measure 
of  damages  would  be  what  it  would  cost  in  cash,  at  the  time  and  place  of 
the  burning,  to  replace  the  house  and  each  article  consumed  in  it,  with 
interest  from  that  time  to  the  present,  if  you  think  proper  to  allow  in- 
terest. If  the  testimony  shows  that  the  defendant  was  running  loco- 
motives over  its  road  so  constructed  as  to  let  brands  of  large  size  es- 
cape, or  if  such  locomotive  was  properly  constructed,  or  constructed  so 
as  to  prevent  the  escape  from  its  smoke-stack  of  large  brands  when  in 
good  order,  it  was  so  much  out  of  order  as  to  permit  the  escape  of  brands 
that  endangered  buildings  standing  within  the  distance  that  plaintiff's 
house  stood  from  the  road,  and  they  continued  to  run  such  engine,  not- 
withstanding the  danger  of  settuig  buildings  in  the  near  vicinity  of  the 
road  on  fire,  without  repair,  this  would  be  such  carelessness  or  negligence 
as  would  make  the  company  liable  for  damages  if  any  house  should  be 
fired  by  such  locomotive  under  the  circumstances  just  mentioned.  On 
the  other  hand,  if  you  find  from  the  testimony  that  the  defendant  pro- 
cured for  its  road  locomotives  constructed  with  the  latest  improvements 
to  prevent  the  escape  of  brands,  and  that  it  used  such  diligence  and  care  in 
running  such  locomotives  as  a  prudent  man  would  about  his  own  busi* 
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ness  and  affairs,  and  brands  did  escape  from  such  locomotives  and  set  fire 
to  the  plaintiff's  house,  under  such  circumstances  the  defendant  would  not 
be  liable  to  the  plaintiff,  and  your  verdict  will  be  for  the  defendant. 

[The  charge  here  considers  an  immaterial  point.] 

Among  other  instructions  substantially  given  in  the  foregoing  charge, 
the  defendant  requested  the  following,  which  were  not  given :  1.  "  If  the 
plaintiff  seeks  to  recover  upon  the  ground  of  negligence,  the  burden  of 
the  proof  of  negligence  lies  on  the  plaintiff." 

[The  other  points  are  not  material.] 

With  respect  to  the  first  proposition,  that  if  the  plaintiff  seeks  to  re- 
cover upon  the  ground  of  neijligence,  the  burden  of  proof  of  negligence 
lies  upon  the  plaintiff,  the  court  is  of  opinion  that  such  is  not  the  law  as 
applicable  to  this  kind  of  case.     If  the  fact  be  made  to  appear  that  the 
plaintiff's  house  was  fired  by  sparks  from  the  defendant's  engine,  and 
that  sparks  in  unusual  and  dangerous  quantities  were  ejected  from  the 
engine  on  the  occasion  in  question,  it  is  peculiarly  within  the  power  of 
the  defendant  to  show  that  it  was  without  fault  or  negligence  of  its  own. 
It  may  be  observed  that  in  an  action  like  this  the  law  requires  that  "  the 
plaintiff  must  not  only  prove  that  the  fire  which  destroyed  her  property 
might  have  proceeded  from  the  defendant's  engine,  but  must  show  be 
yond  a  reasonable  doubt  that  it  did  so  originate.     Shearman  &  Redfield 
on  Neg.,  §  333  ;  Shelton  v.  Hudson  River  R,  R,  Co.,  29  Barb.  226.  Th> 
plaintiff  in  the  latter  case  proved  that  his  mill  was  sixty-seven  feet  from 
the  railroad,  and  that  in  a  little  more  than  an  hour  after  the  passage  of 
a  locomotive  emitting  sparks,  the  mill  was  found  to  be  on   fire.     This 
evidence  Wiis  held  to  be  insufficient.    Smith  v.  Hannibal  Sf  St,  Jo,  R.  R, 
Co,  is  to  the  same  effect.     37  Mo.  287.     In  FreemantU  v.  London  Sf 
Northwestern  R,  Co,,  10  C.  B.  89,  a  verdict  on  such   evidence  was  sus- 
tained.    It  is  sufficient  to  say  on  this  subject,  that  while,  in  the  absence 
of  any  positive  proof  of  the  means  of  ignition,  a  full  conviction  of  the 
fact  may  be  generated  by  circumstances,  yet  the  jury  must  be  careful  not 
tCi  base  their  verdict  upon  mere  probabilities.  The  o^rigin  of  the  fire  then 
being  first  proven,  the  burden  is  upon  the  defendant  to  show  that  he  used 
all  necessary  precaution  to  avoid  such  mischief.     Shearman  &   Redfield 
on  "Seg.  33;  28  111.  9;  42  id.  407;    3  C.  B.  229;  2   Ired.   Law,   138 
This,  says  a  learned  writer,  is  the  rule  which  is  supported  by  the  best 
authorities,  and  which  seems  to  be  just.     "  The  natural  presumption 
would  be  that  by  the  use  of  ordinary  care  engines  could  be  constructed 
80  as  to  avoid  such  consequences,  and  if  that  is  so,  a  presumption  of  negli 
gence  arises  from  their  not  being  so  constructed."     This  rule,  as  to  the 
burden  of  proof,  says  this  court,  in  Home  v.  M.  Sf  0,  R,  Co,,  1  Cold.  75, 
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iras  applied  to  railroad  companies  ia  Carpue  v.  London  S^  Brighton  B. 
Oc.y  5  Q»  B.  747,  and  also  in  Skinner  v.  London  4*  Brighton  B.  Co.,  2 
£ng.  Law  <&  Eq.  360.  So  also  ESis  v.  Portsmouth  Sf  Boanoke  B,  Oo.y  2 
Ired.  138,  which  latter  case  was'one  of  damage  to  the  plaintiff's  fence 
bj  a  fire  caused  by  a  spark  emitted  from  the  defendant's  engine.  In 
Christie  v.  Griggs^  2  Camp.  79,  it  was  held  that  proof  of  injury  to  tho 
plaintiff  threw  upon  the  defendant  the  burden  of  showing  that  he  exer- 
cised all  the  care  which  he  was  bound  to  do.  And  it  was  said  by  Wright, 
J.,  in  Home  v.  Jf.  4"  0,  B.  Co,y  1  Cold.  74,  that  the  statutory  rule, 
that  after  it  has  been  established  by  evidence  on  the  part  of  the  plaintiff 
that  his  stock  has  been  killed  or  injured  by  the  railroad  company,  the 
onus  prohandi  is  thrown  upon  the  defendant.  We  do  not  understand  it  to 
be  new,  it  is  simply  the  announcement^f  a  common-law  principle.  We 
hold  therefore  that  the  court  below  was  not  in  error  in  withholding  the 
instructions  requested. 

[The  remainder  of  the  opinion  is  immaterial.] 

Judgment  reversed  and  a  new  tried  granted, 

KoTE. — ^See  to  same  effect  Atchison,  Topeka  (ft  Santa  Fe  R.  R.  Co.  v.  Stafford,  10 
Am.  Rep.  962  ;  Clemens  y.  The  Hannibal,  etc.,  R  R,  Co,,  14  id.  460  ;  Spaulding  v.  Chu 
cago  <ft  Northwestern  R,  R,  Co,,  11  id.  650.  See  contra,  Qandy  ▼.  The  Chicago  A  Northr 
western  R,  R,  Co,,  6  id.  682. 
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(7Hei8k.fi67.) 
Insurance  —  life-policy y  condition  against  suicide. 

A  life  insurance  policy  contained  aclaase  rendering  the  same  void  if  the  asgnred  "  ^hall 
die  by  suicide  or  by  his  own  hands."  Held,  that  the  condition  referred, to  the  volun- 
tary  act  of  the  asHured  when  he  was  capable  of  distinguishing  right  from  wroui?;  but 
if  the  act  was  committed  by  him  when  incapable  of  so  distinguiahing,  the  policy  would 
not  be  avoided.    {See  note,  p.  628.) 

A   CTION  by  Mary  Phadenhauer  upon  a  life  insurance  policy.     The 
uLJL  facts  fully  appear  in  the  opinion. 

M.  M.  Brien,  Jr.,  for  plaintiff. 

John  Buhm,  for  defendant 
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Nicholson,  C.  J,  Plaintiflf  is  the  widow  of  Andrew  Phadenhauer, 
who  committed  suicide  iu  Nashville  in  1868.  She  sues  the  defendant 
for  one  thousand  dollars,  the  amount  for  which  his  life  was  insured  by 
defendant.  The  contract  of  insurance  contains  a  clause  by  which  the 
policy  is  void,  if  the  assured  **  shall  die  by  suicide,  or  by  his  own  hands.'' 
Upon  the  trial  in  the  Circuit  Court  of  Davidson  county  the  plaintiff 
introduced  proof  to  show  that  the  assured  was  insane  at  the  time  of  his 
suicide,  for  the  purpose  of  avoiding  the  above  recited  clause  in  the  con- 
tract.  Under  the  charge  of  the  Circuit  Judge  the  jury  found  a  verdict 
for  the  defendant.     The  plaintifE  has  appealed. 

The  error  relied  on  for  a  reversal  is  assigned  upon  the  charge  of  the 
Circuit  Judge.     After  instructing  the  jury  correctly  as  to  the  legal  def- 
inition  of   suicide,  the  judge  said :     *^  Yon  will  therefore  look  to  the 
proof,  and  see  whether  the  deceased  was  insane  at  all ;  if  so,  whether  he 
was  insane  at  the  time  of  killing  himself ;  and  if  bo,  whether  he  was  so 
insane  at  the  time  of  the  act  as  not  to  have  capacity  to  discern  right  from 
wrong ;  for  to  constitute  suicide,  it  is  not  sufficient  that  he  had  mind 
enough  to  know  that  means  employed  to  destroy  life  would  produce  the 
result ;  he  must  have  had  mind  enough  to  know  that  in  a  religious  and 
moral  point  of  view  it  was  wrong.     If  he  had  not  that  much  mind  at. the 
time  of  committing  the  act,  he  was  incapable  of  committing  suicide,  and 
the  contract  will  not  be  void  by  reason  of  the  proviso."     After  thus 
instructing  the  jury  in  regard  to  insanity  as  applicable  to  a  case  of  sui 
<;ide,  he  next  proceeds  to  discuss  the  meaning  of  the  words,  "  die  by  his 
own  hands,"  used  in  the  contract.     He  tells  the  jury  that  these  were 
not  used  in  the  contract  as  synonymous  with  "  suicide,"  but  were  in- 
tended to  cover  some  case  that  would  not  amount  to  technical  suicide. 
He  says  :     ''  It  was  intended  to  extend  to  all  cases  where  the  party  had 
mind  enough,  and  sufficient  knowledge  of  physical  laws  to  know  that  the 
means  he  employed  would  produce  death,  and  were  employed  with  thai 
intent,  though  the  obliquity  of  his  mind  might  be  such  as  not  to  under- 
stand that  it  was  a  crime." 

After  giving  ample  illustrations  of  his  meaning,  he  concludes  :  <*  I 
am  of  opinion,  therefore,  that  the  terms  'suicide'  or  'by  his  own  hands ' 
embrace  all  caBes  of  voluntary  self-destruction  where  the  party  does  the 
act  voluntarily  with  the  intent  to  kill  himself,  and  has  intelligence  enough 
at  the  time  to  know  that  the  means  employed  will  produce  that  result, 
whatever  may  be  the  moral  condition  of  his  mind  as  to  its  perception  of 
right  and  wrong ;  further  than  that,  I  think  neither  of  the  terms,  nor 
both  of  them  together,  extend."  ''  On  the  other  hand,"  he  continues, 
**  if  the  party  is  so  insane  that  he  knows  not  what  he  is  about,  or  if  hiA 
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imagination  is  haunted  by  frightful  spectres,  so  that  he  jumps  out  of  a 
high  window  to  escape  them  and  is  killed,  eta,  and  a  thousand  other 
cases  that  might  be  supposed  where  the  death  is  the  work  of  his  own 
hands,  but  at  the  same  time  an  involuntary  act  into  which  he  has  been 
madly  drawn  by  the  frenzy  of  the  moment,  not  knowing  or  understand- 
ing the  danger  on  which  he  is  rushing,  and  neither  willing  nor  intending 
to  produce  the  result ;  in  none  of  these  cases  would  he  be  guilty  of 
suicide,  or  death  by  his  own  hands,  within  the  meaning  of  the  contract." 
If  we  comprehend  this  charge,  the  judge  intended  to  instruct  the  jury, 
first,  that  if  the  deceased  had  mind  enough  to  know  that  the  means  em 
ployed  would  prodjice  death,  but  did  not  have  mind  enough  to  know  that 
his  act  was  morally  wrong,  he  was  not  guilty  of  suicide,  and  therefore 
the  contract  of  insurance  was  not  void  for  suicide.  Second,  that  if  the 
deceased  had  mind  enough  to  know  that  the  means  he  employed  would 
produce  death,  and  these  means  were  employed  with  that  intent,  but 
through  obliquity  of  mind  he  did  not  understand  that  his  act  would  be 
criminal,  this  would  be  the  taking  of  his  life  '^  by  his  own  hands,"  with- 
in the  meaning  of  the  contract,  and  therefore  in  that  case  the  contract 
would  be  void.  And  third,  that  if  the  deceased  was  so  insane  as  not  to 
know  what  he  was  about,  but  was  driven  madly  and  involuntarily  to  the 
tiiking  of  his  own  life,  without  intending  it,  he  would  not  be  guilty  of 
suicide,  or  of  taking  his  life  with  his  own  hands,  in  the  sense  of  the 
words  as  used  in  the  contract,  and  therefore  in  that  case  the  contract  of 
insurance  would  not  be  void. 

The  first  duty  that  devolves  upon  us  is  to  ascertain  the  true  meaning 
and  intention  of  the  parties  to  the  contract  of  insurance ;  and  in  doing 
this,  it  will  be  necessary  to  determine  whether  the  Circuit  Judge's  con- 
struction  thereof  is  correct.  By  the  terms  of  ttie  contract,  the  defend- 
ant, for  a  specific  consideration  to  be  paid  semi-annually  by  the  deceased, 
agreed  to  pay  to  him  $1,000  on  the  25th  of  May,  1881,  or  within  sixty 
days  after  due  notice  and  proof  of  his  death,  should  he  die  previously. 
But  upon  this,  among  other  conditions,  '^  that  if  the  person  aforesaid 
shall  die  by  suicide,  or  by  his  own  hand,  or  in  consequence  of  an  attempt 
to  commit  suicide,  or  to  take  his  own  life."  etc.,  the  policy  shall  coase 
and  be  void. 

The  obvious  intention  of  the  defendant  was  to  provide  against  liability 
if  the  assured  should  voluntarily  destroy  his  own  life  ;  and  it  was  the 
intention  of  the  a.«sured  to  create  no  claim  on  the  defendant  if  he  should 
destroy  his  own  life.  To  effectuate  this  intention,  the  language  used 
was  :  '^  If  he  shall  die  by  suicide  or  by  his  own  hand." 

llie  parties  had  in  their  minds   the    single  idea   of  voluntary  self* 
Vol.  XIX.— 79 
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destnictiou,  and  to  express  it  they  first  used  the  words  "  suicide ; "  and  by 
way  of  explanation,  they  add  *'  or  by  his  own  hand,"  meaning  by  the 
latter  words  to  define  more  specifically  what  they  meant  by  '*  suicide/' 
and  meaning  by  both  expressions  the  voluntary  self-destTsiction  of  the 
assured.  That  the  two  expressions  —  die  by  suicide,  and  die  by  his  omi 
hands  —  are  synonymous  in  their  meaning,  has  been  determined  in  numer- 
ous cases.  In  Hartman  v.  Keystone  Ituurance  Company ^  21  Peun. 
466,  Judge  Black  held  that  the  words  '<  die  by  his  own  hands,"  stand- 
ing alone,  mean  any  kind  of  ^  suicide."  In  Dean  v.  American  Mutual 
Life  Insurance  Company,  4  Allen,  96,  the  Supreipe  Court  of  Massachu- 
setts defined  the  same  words  to  mean  '^  the  destruction  of  life  by  the 
voluntary  and  intended  act  of  the  party  assured." 

In  Breasted  v.  77ie  Farmers^  Loan  and  TVust  Co,,  4  Hill,  74,  Judge 
Nelson  adjudged  that  ^^  suicide  "'and  ^'  die  by  his  own  hands  "  as  gener- 
ally used  in  policies,  were  synonymous,  and  that  ^*die  by  his  own  hands  " 
neans  voluntary  self-destruction  by  the  free  will  of  a  sane  man.  Upon 
reason  and  authority,  therefore,  we  conclude  that  the  two  expressions, 
^  die  by  suicide  "  and  *'  by  his  own  hands,"  were  used  by  the  parties  as 
synonymous,  and  intended  to  convey  the  distinct  idea  of  self-dep'^ruction. 
We  are  therefore  of  opinion  that  while  the  charge  of  the  Circuit  .Judge 
may  have  given  to  the  jury  the  literal  meaning  of  the  words  used  by  the 
parties,  yet,  in  laying  down  the  distinction  between  dying  by  suicide  and 
by  his  own  hand,  he  may  have  misled  the  jury,  and  made  an  impression 
on  them  not  intended. 

The  proof  makes  a  clear  case  of  suicide  or  voluntary  self-destruction  of 
life.  The  deceased  was  found  dead  in  his  stable,  hanging  by  a  rope  to  a 
post.  That  he  took  his  own  life,  and  that  he  did  it  voluntarily,  was  not 
contradicted. 

The  only  question  in  issue  was,  whether  he  was  sano  or  insane  at  the 
time  of  committing  the  suicide  ?  If  insane,  the  question  of  law  was  pre- 
sented, whether  the  contract  of  insurance  was  thereby  made  void  ? 

The  English  rule  on  this  question  seems  to  be  fully  stated  in  the  case 
of  Borrodaile  v.  Hunter,  44  £ng.  Com.  Law,  336,  in  which  Justice 
F^RSKiNE  said  :  *^  Looking  simply  at  that  branch  of  the  proviso,  upon 
which  the  issue  was  raised,  it  seems  to  me  that  the  only  qualification  that 
a  liberal  interpretation  of  the  words  with  reference  to  the  nature  of  ihe 
contract  requires,  is  that  the  act  of  self-destruction  should  be  the  volun- 
tary and  willful  act  of  the  man,  having  at  the  time  sufficient  powers  of 
mind  and  reason  to  understand  the  physical  nature  and  consequences  of 
such  act,  and  having  at  the  time  a  purpose  and  intention  to  cause  hii 
own  death  by  the  act ;  and  that  the  question  whether  at  the  time  he  waa 
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capable  of  anderstanding  and  appreciating  the  moral  nature  and  quaUty  of 
his  purpose  is  not  relevant  to  the  inquiry,  further  than  it  might  help  to 
illustrate  the  extent  of  his  capacity  to  understand  the  act  itself." 

The  English  doctrine  recognizes  the  general  principle  laid  down  in  4 
Black.  Com.  189 ;  1  Hale's  PI.  C.  411,  that ''  self  slaughter  by  an  insane 
man  or  a  lunatic  is  not  an  act  of  suicide  within  the  meaning  of  the  law  ;  '* 
but  it  confines  insanity  or  lunacy  to  a  defect  of  the  powers  of  the  mind 
and  reason  to  understand  the  physical  nature  and  consequences  of  the 
act,  ignoring  the  incapacity  of  the  mind  or  reason  to  understand  the 
moral  nature  and  consequences  of  the  act. 

It  is  difficult  to  reconcile  this  position  with  sound  reason.  If  a  man 
may  not  be  a  suicide  because  he  Ucks  sufficient  mind  to  understand  the 
physical  nature  of  his  act,  we  do  not  see  why  he  may  not  be  denied  to  be 
a  suicide  because  he  lacks  sufficient  mind  to  understand  the  moral  nature 
of  his  act.  The  American  authorities  are  conflicting  on  this  question^ 
but  we  think  the  decided  preponderance  is  on  the  side  of  those  which 
hold  that  if  a  man  has  not  mind  enough  to  understand  the  moral  nature 
of  the  act  of  self-destruction  —  in  other  words,  if  he  is  incapable  of  dis- 
tinguishing between  right  and  wrong  —  he  cannot  be  a  suicide. 

To  constitute  an  act  suicidal,  it  must  not  only  be  voluntary,  but  it 
must  be  the  act  of  one  capable  of  distinguishing  right  from  wrong.  It 
cannot  be  controverted  that  there  is  such  a  thing  as  moral  insanity,  as 
well  as  mental  insanity.  When  a  clear  case  of  moral  insanity  is  made 
out,  it  ought  to  be  as  conclusive  in  excusing  the  party  from  crime  as 
when  a  clear  case  of  mental  insanity  is  made  out. 

This  is  the  view  of  the  question  adopted  in  most  of  the  American 
authorities,  and  we  have  adopted  it  in  a  criminal  case,  at  the  present 
term,  as  most  consistent  with  sound  reason  and  humanity. 

As  suicide  is  a  crime  of  the  highest  grade  we  see  no  reason  why  the 
rule  should  not  be  applied  to  that  crime.  There  is  danger  that  this  rule 
ni;iy  be  abused,  but  this  fact  only  increases  the  responsibility  which  rests 
u,>uQ  the  courts  and  juries  to  confine  the  doctrine  only  to  cases  where  the 
moral  insanity  is  satisfactorily  established  by  clear  proof.  The  law 
raises  no  presumption  of  insanity  from  the  act  of  self-destruction.  When 
proof  is  made  showing  that  the  deceased  died  by  suicide,  it  follows  by 
the  terms  of  the  contract  that  the  defendant  was  not  liable. 

It  then  devolves  on  the  plaintiff  to  prove  the  insanity  of  the  deceased  at 
the  time  of  the  suicide,  in  order  to  relieve  the  act  of  self-destruction  from 
the  consequences  of  avoiding  the  contract.  In  the  case  of  Terry  v. 
Life  Insurance  Company,  1  Dill,  403,  tried  in  the  United  States  Circuit 
Court  for  Kansas,  at  the  May  Term,  1871,  Justice  Millir  and  Judge 
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Dillon  presiding,  Justice  Miller  in  hlB  charge  to  the  jury  said  :  "  Itis 
not  every  kind  or  degree  of  insanity  which  will  so  far  excuse  the  party 
taking  his  own  life,  as  to  make  the  company  insuring  liable.  To  do 
this,  the  act  of  self-destruction  must  have  been  the  consequence  of  in* 
«anity,  and  the  mind  of  the  deceased  must  have  been  so  far  deranged 
as  to  have  made  him  incapable  of  using  a  rational  judgment  in  regard  to 
the  act  which  he  was  committing. 

If  he  was  impelled  to  the  act  by  an  insane  impulse  which  the  reason 
that  was  left  him  did  not  enable  him  to  resist ;  or  if  his  reasoning  powers 
were  so  far  overthrown  by  his  mental  condition  that  he  could  not  exercise 
his  reasoning  faculties  on  the  act  he  was  about  to  do,  the  company  is 
liable.  On  the  other  hand,  there  is  do  presumption  of  law  prima  facie 
or  otherwise,  that  the  self-destruction  arises  from  insanity ;  but  if  you 
believe  from  the  evidence  that  the  deceased,  although  excited  or  angry, 
or  distressed  in  mind,  formed  the  determination  to  take  his  own  life  be 
cause  in  the  exercise  of  his  reasoning  faculties  he  preferred  death  to  1  ft>, 
then  the  company  is  not  liable,  because  he  died  by  his  own  hand  within 
the  meaning  of  the  policy." 

This  charge  was  made  by  Justice  Miller,  after  a  review  of  all  the  au 
thorities,  and  we  think  it  may  be  regarded  as  a  succinct  and  comprehen« 
sive,  but  correct,  exposition  of  the  law  of  the  case.  Without  attempt- 
ing the  impracticable  task  of  laying  down  the  diRtinction  between  men- 
tal and  moral  insanity,  or  stating  how  far  they  are  necessarily  com- 
mingled, he  leaves  the  jury  to  determine  from  the  proof  whether  at  the 
time  of  taking  his  life  the  deceased  was  capable  of  forming  a  rational 
judgment  in  regard  to  the  act  he  was  committing. 

For  the  error  indicated  in  the  charge  of  the  Circuit  Judge,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

Ordered  according^. 

NoTB.— See  Cooper  v.  MoMOchusettt  Life  Ins.  Co,,  3  Am.  Rep.  451,  and  note  ;  Mallorjf 
V.  Travelers  Ins.  Co.,  7  id.  410,  and  note  ;  Equitable  Life  Ins.  Co.  ▼.  Paterson^  5  id. 
C35  ;  Fan  Zandt  v.  Mntital  Beneifli  Life  Ins.  Co.,  14  id.  215. 

(m  Biffelow  V.  77ie  Berkshire  Life  Ins.  Co.,  decided  at  the  October  term,  1876,  the  Sn- 
fireme  Coart  of  the  United  Stated  decided  that  a  condition  in  a  life  insnranoe  policy 
that  the  policy'  slioold  be  void  if  the  insured  should  die  by  suicide,  "  sane  or  inMUie," 
«voidM  the  policy  in  case  the  insured  died  by  his  own  hand,  notwithtttanding  he  was  of 
tjn(v>imd  mind  and  wholly  unconscious  of  the  ad  The  opinion  of  the  court,  delivered 
t>y  Mr.  Justice  Davis,  was  as  follows : 

"  This  is  an  actiou  on  two  policies  issued  by  the  defendant  on  the  life  of  Henry  W. 
.Bij^eluw.  EiU'h  contained  a  condition  in  avoidance,  if  the  insured  should  die  by  suicide. 
sane  or  insane,  and  in  such  case  the  compsiny  agreed  to  pay  to  the  party  in  interest  the 
'Surrender  value  of  the  policy  at  tlie  time  of  tiie  death  of  Bigelow.  The  defendant  plead 
that  Bigelow  died  from  the  effects  of  a  pistol- wound,  inflicted  upon  his  person  by  hia 
own  hand,  and  that  he  intended  by  this  means  to  destroy  his  own  life.    To  tliia  the 
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pUintiils  replied,  that  Bigelow,  at  the  time  when  he  inflicted  the  pistol-wonnd  upon  hi* 
penon  by  hia  own  hand,  wm  of  unaonnd  mind  and  wholly  unoonedouB  of  the  act  The 
defendant  filed  a  demorrer  to  this  replication,  which  was  sogtained  by  the  ooort  below» 
and  the  plainttjOFs  bring  the  case  here  for  review. 

*'  There  has  been  a  great  diversity  of  judicial  opinion  upon  the  question,  whether 
pclf-dest  ruction  by  a  man,  in  a  fit  of  insanity,  is  within  the  condition  of  a  life  policy,, 
where  the  words  of  exemption  are  that  the  insured  *  shall  commit  suicide '  or  '  die  by 
ills  own  hand,'  which  is  only  another  fo^m  of  expression  for  suicide.  But  since  the 
decision  in  Life  Imnirance  Company  v.  Terry ^  16  Wall.  080,  the  question  is  no  longer  ao 
open  one  in  this  court  In  that  case  the  word?  avoiding  the  policy  were,  *  rhall  die  by 
his  own  hand,'  and  we  held  that  they  referred  to  an  act  of  criminal  self-destruction 
and  did  not  apply  to  an  insane  peison  who  took  his  own  life.  But  the  insurers  in  this 
case  have  gone  further,  and  sought  to  avoid  altogether  this  class  of  risks.  If  they  have 
succeeded  in  doing  so,  it  is  our  duty  to  give  effect  to  the  contract,  as  neither  the  policy 
of  the  law  nor  sound  morals  forbid  them  to  make  it  If  they  are  at  liberty  to  stipulate 
against  hasardous  occupations,  or  unhealthy  climate,  or  death  by  tlie  hands  of  the  law, 
or  in  consequence  of  injuries  received  when  intoxicated,  surely  it  is  competent  for  them 
to  stipulate  against  an  intentional  act  of  self-destruction,  whether  it  be  the  voluntary 
act  of  a  moral  agent  or  not  It  is  not  peroeived  why  they  cannot  limit  their  risks  in  any 
maimer  they  see  fit,  provided  the  assured  is  told  in  proper  language  of  the  extent  of  the 
limitation,  and  it  is  not  against  public  policy.  The  language  of  this  stipulation  is,  shall 
'  die  by  suicide  (sane  or  insane).'  These  words  must  receive  a  reasonable  construc- 
tion. If  they  be  taken  in  their  strictly  literal  sense,  their  meaning  might  admit  of  dis- 
cussion, but  it  is  obvious  they  were  not  so  used.  '  Shall  die  by  his  own  hand,  sane  or 
insane,'  is,  doubtless,  a  more  accurate  mode  of  expression,  but  it  does  not  more  deaily 
declare  the  intention  of  the  parties.  Besides,  the  autiiorities  uniformly  treat  the  terms 
'  suicide '  and  '  dying  by  one's  own  band,'  in  policies  of  life  insurance,  as  having  the 
same  meaning,  and  the  popular  understanding  accords  with  this  interpretation.  Tin* 
DAix,  Chief  Justice,  in  Borrodaile  v.  Hunter,  5  Mann.  &  Grang.  668,  says: ' The  expres* 
sion, '  dying  by  his  own  hand,'  is,  in  fact,  no  more  than  the  translation  into  EnglUh  ol 
the  word  of  Latin  origin,  *  suicide,'  and  he  construed  the  terms  as  synonymous, 
life  insurance  companies,  in  adopting  one  phrase  or  the  other,  have  used  them 
v?ithout  distinction  as  conveying  the  same  idea  If  the  words,  '  shall  commit 
suicide,'  standing  alone  in  a  policy,  import  self-murder,  so  do  the  words,  'shall 
die  by  his  own  hand.'  Without  qualification,  they  mean  iu  legal  contemplation 
the  same  thing,  and  when  accompanied  by  qualifying  words  the  same  con- 
struction must  be  adopted,  whether  the  general  words  consist  of  either  mode  of  ex- 
pression. This  being  so,  there  is  no  difficulty  of  defining  the  sense  in  which  it  was  in- 
tended the  language  of  this  condition  should  be  received.  Felonious  suicide  was  not 
alone  in  the  contemplation  of  the  parties  to  it  If  it  had  been,  there  was  no  necessity  ol 
adding  any  thing  to  the  general  words.  These  had  been  construed  by  many  courts  of 
high  authority  to  exclude  self-destruction  by  an  insane  man.  Such  a  man  could  not 
commit  felony,  but  be  could  take  his  own  life  with  a  set  purpose  to  do  so,  conscious  of 
the  physical  nature  of  the  act,  but  unconscious  of  the  criminality  of  it  As  the  line 
between  sanity  and  insanity  is  often  shadowy  and  difilcult  to  define,  this  company 
thought  proper  to  take  the  subject  from  the  domain  of  controversy,  and  by  stipulation 
exclude  all  liability  by  reason  of  the  death  of  the  party  by  his  own  act,  whether  he  was 
at  the  time  a  responsible  moral  agent  pr  not  Nothing  can  be  clearer  than  tiiat  the 
words  '  sane  or  insane '  were  introduced  for  tiie  purpose  of  excepting  from  the  opera* 
tion  of  the  policy  any  intended  self-destniction,  whether  the  insured  was  of  sound  mind 
or  in  a  state  of  insanity.  These  words  have  a  precise,  definite,  weU-understood  mean- 
ing. No  one  could  be  misled  by  them,  nor  could  an  expansion  of  this  language  more 
clearly  express  the  intention  of  tiie  parties.  In  the  popular,  as  well  as  in  the  legal  sense, 
suicide  means,  as  we  have  seen,  the  deatii  of  a  party  by  his  own  voluntary  act,  and  this 
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condition,  based,  as  it  is,  on  the  constractlon  of  the  langnsge,  informed  the  holder  of  the 
policy  that  if  he  purposely  destroyed  his  own  life  the  company  would  secure  exemption 
from  Uabiiity.  It  is  unnecessary  to  discuss  the  various  phases  of  insanity  in  order  to  see 
whetlier  a  possible  state  of  circumstances  might  not  arise  which  would  defeat  the  con- 
dition. It  will  be  time  to  decide  this  question  when  such  a  case  is  presented.  For  tlio 
purposes  of  this  suit  it  is  enough  to  say,  that  if  the  assured  be  conscious  of  the  physical 
nature  of  the  act  he  is  committing,  and  intended  by  it  to  cause  his  death,  the  policy  i« 
avoided,  although,  at  the  time,  he  was  incapable  of  judging  between  right  and  wrong, 
and  did  not  understand  the  moral  consequences  of  wbat  he  was  doing.  Any  other  con- 
struction would  deny  to  the  insurance  companies  the  right  to  dedare  the  sense  in  which 
they  used  words  of  limitation  in  their  policies. 

**  These  companies  have  only  recently  inserted  in  the  provisos  to  their  policies,  words 
of  limitation  corresponding  to  those  in  this  case,  and  for  this  reason  there  has  been  but 
little  occasion  for  courts  to  pass  upon  them.  But  the  direct  question  presented  here 
was  before  the  Supreme  Court  of  Wisconsin  in  1874  (34  Wis.  389),  and  received  the  same 
solution  we  have  given  it  It  is  true  in  that  case  there  were  more  words  used  than  are 
contained  in  this  proviso,  but  the  effect  is  the  same  as  if  they  were  omitted.  To  say 
that  the  company  will  not  be  liable  if  the  insured  shall  die  by  ^  suicide,  felonious  or 
otherwise,*  is  the  same  thing  as  saying  if  he  shall  die  by  **  suicide,  sane  or  insane  " 
They  are  equivalent  phrases,  and  the  use  of  both  was,  doubtless,  to  intensify  the  mean- 
ing of  the  parties.  Neither  the  reasoning  nor  opinion  of  the  court  is  at  all  affected  by 
the  introduction  of  words  which  are  not  common  to  both  policies. 

<'  It  remains  to  be  seen  whether  the  court  erred  hi  sustaining  the  demurrer.  The  re- 
plication concedes  in  effect  all  that  is  alleged  in  the  plea,  but  it  avers  that  the  insured  at 
the  time  '  was  of  unsound  mind,  and  wholly  unconscious  of  the  act'  These  words  are 
identical  with  those  in  the  replication  to  the  plea  in  Breasted  v.  TTis  Farmers*  Loan  and 
Trust  Company y  4  Hill,  73,  and  Judge  Nblson  treated  them  as  an  averment  that  th^  as- 
sured was  insane  when  he  destroyed  his  life.  They  can  be  treated  in  no  other  way.  If 
the  self-destruction  vras  not  intended,  the  replication  would  have  said  so.  Instead  of 
this,  it  confessed  that  fact  and  avoided  its  supposed  effect  by  setting  up  a  state  of  in- 
sanity. The  phrase,  ^wholly  unoonsdons  of  the  act,'  refers  to  the  real  nature  and 
character  of  the  act  as  a  crime,  and  not  to  the  mere  act  itself.  Bigelow  knew  that  he 
was  taking  his  own  life,  and  showed  sufficient  intelligence  to  employ  a  loaded  pistol  to 
accomplish  his  purpose,  but  he  was  unconsdons  of  the  great  crime  he  was  committiiig. 
His  darkened  mind  did  not  enable  him  to  see  or  appreciate  the  moral  coosequenoes  of 
his  act,  but  still  left  him  capadty  enough  to  understand  its  physical  natnxe. 

«  Enough  has  been  said  to  show,  in  the  view  we  tako  of  the  ease,  that  theconit  did  Ml 
err  in  holding  that  the  replication  was  bad. 

"  The  Judgment  is  affirmed. 
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Carritr  9/ poMnngen'^^raihroad'— 'running  behind  time  —  proximate  came, 

i  nilroad  tndr,  numing  thxee-qoartezB  of  an  hoar  behind  time,  wm  npset  by  a  grut  of 
wind  and  phUntiif  was  injoied.  The  wind  did  not  extend  to  that  part  of  the  road 
whare  the  train  wonld  have  been  if  running  on  time.  Held,  that  the  negilgence  of  the 
eompany  in  running  behind  time  was  not  the  proximate  cause  of  the  injury  and  that 
It  was  not  liable  therefor. 


P 


lETITION  in  error  to  review  the  judgment  of  a  Distriot  Court. 
The  opinion  states  the  case. 


'&  Wakdg  and  Manger  ^r  Oho$t^  for  plaintiff  in  error. 

Jbaae  Oooh  and  N,  M.  Huhbourdy  for  defendants  in  error. 

Maxwell,  J.  The  petition  in  this  cause  states  that  the  defend* 
ants  <<  are  a  corporation  operating  and  running  a  certain  raUroad  in  the 
State  of  Nebraska,  between  the  city  of  Fremont,  in  the  county  oi 
Dodge,  to  some  point  in  the  county  of  Cuming,  at  or  near  the  town  of 
West  Point,  in  said  county,  and  that  said  defendant  was  a  common  car- 
rier of  passengers  in  cars  over  and  upon  said  railroad,  for  hire  and 
reward  :  and  thereupon  the  said  plaintiff  on  the  5th  day  of  July,  1871, 
at  the  special, instance  and  request  of  the  said  defendant,  became  and 
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was  a  passenger  on  the  said  railroad  of  the  said  defendant  af oresiud,  and 
in  the  cars  thereof,  to  be  safely  carried  from  Fremont,  Nebraska,  to 
West  Point,  for  a  certain  hire  aud  reward  paid  to  the  said  defendant  u. 
tliat  behalf,  and  the  said  plaintiff  was  then  received  by  the  said  defendant 
in  the  cars  and  on  the  road  aforesaid  as  such  passenger,  to  be  carried 
thereby  as  aforesaid  ;  yet  the  defendant  not  regarding  its  duties  ir\  that 
behalf,  did,  by  its  agents,  negligently  conduct  the  running  of  its  said 
'.rain  of  cars  over  said  railroad,  in  which  plaintiff  was  a  passenger,  out  of 
the  regular,  usual,  and  advertised  time  for  running  such  cars  between  the 
places  aforesaid,  and  did  run  their  said  cars,  in  which  plaintiff  was  .\  pas- 
senger, out  of  such  regular,  usual,  and  advertised  time,  and  were  at  the 
time  of  committing  the  injuries  hereinafter  complained  of,  running  about 
three-fourths  of  an  hour  behind  the  regular,  usual  and  advertised  time  of 
the  running  of  the  same,  and  were  at  a  point  on  said  railroad  at  the  time 
of  committing  the  injuries  herein  complained  of,  several  miles  away  from 
the  place  where  such  cars  would  have  been  at  the  time,  had  they  been 
running  the  same  on  the  regular,  usual,  and  advertised  time  of  running 
said  cars,  and  because  thereof  were  suddenly  and  violently  thrown  from 
the  track  by  a  sudden  gust  of  wind  which  crossed  that  part  of  the  track, 
but  not  the  part  of  the  track  where  the  said  cars  would  have  been  if  the 
train  had  been  running  on  its  usual,  ordinary,  and  advertised  time, 
upsetting  the  car  in  which  plaintiff  was  seated,  thereby  greatly  injuring 
plaintiff  by  her  being  badly  cut  and  bruised,  and  became  sick,  lame^  and 
unable  to  walk,  and  was  wholly  unable  to  attend  to  the  transaction  of 
her  necessary  business  to  the  present  time,  to  her  damage  in  the  sum  of 
ten  thousand  dollars." 

The  defendant  demurred  to  the  petition  on  the  ground  : 

"*  First,  That  there  is  no  law  requiring  defendant  to  run  its  cars  on  ita 
usual  and  advertised  time. 

'<  Second,  It  is  not  shown  by  the  petition  that  defendant's  train  at  the 
time  of  the  injury  complained  of  was  behind  its  usual  and  advertised 
time,  through  any  negligence  of  defendant,  or  its  servants  or  agents. 

*'*'  TTitrd.  The  damages  claimed  are  remote  and  consequential  and  not 
the  probable  or  natural  consequences  to  be  apprehended  from  the  negli- 
gence alleged  by  plaintiff." 

The  Code  provides  that  the  defendant  may  demur  to  .he  petition  only 
when  it  appears  upon  its  face, — 

Firtt,     That  the  court  had  no  jurisdiction. 

Second.     That  the  plaintiff  has  not  legal  capacity  to  sue. 

Third.    That  there  is  another  action  pending  between  the 
parties  for  the  same  cause. 
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Fourth.    That  there  is  a  defect  of  parties  plaintiff  or  defendant. 

lyth.    That  several  caases  of  action  are  improperly  joined. 

Sixth.  That  the  petition  does  not  state  facts  sufficient  to  constitute  a 
»use  of  action. 

The  objections  stated  in  the  demurrer  not  being  any  of  those  provided 
by  the  Code,  can  only  be  considered  as  a  general  demurrer  **'  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
General  Statutes,  §§  95,  540. 

The  demurrer  was  sustained  by  the  District  Court,  and  judgmeut  of 
dismissal  entered,  to  review  which,  the  cause  is  now  brought  here. 

The  general  rule  is,  that  even  a  wrong-doer  is  liable  only  for  the 
proximate  consequences  of  his  act  or  default,  and  this  rule  is  certainly 
applicable  to  cases  of  mere  negligence.  Injuries  caused  only  remotely 
by  reason  of  negligence  cannot  be  charged  to  the  party  in  fault.  It  is 
contended  in  this  instance  that  while  the  injury  was  occasioned  by 
the  act  of  Grod,  yet  had  the  train  been  running  on  time,  the  accident 
would  not  have  occurred,  therefore  the  negligence  of  the  defendant,  in 
permitting  the  train  to  be  three-fourths  of  an  hour  behind  time,  is  the 
proximate  cause  of  the  accident  Common  carriers  of  goods  are  not  only 
responsible  for  any  loss  or  injury  to  the  goods  they  carry,  but  the  law 
raises  an  absolute  and  conclusive  presumption  of  negligence  whenever 
the  loss  occurs  from  any  other  cause  than  the  act  of  Grod  or  the  public 
enemy. 

Tu  the  case  of  Forwasrd  v.  Pitiard^  1  Term,  27,  in  which  the  plaintiffs 
goods,  while  in  possession  of  the  defendant  as  a  common  carrier,  were 
consumed  by  fire,  it  was  found  that  the  accident  happened  without  any 
actual  negligence  in  the  defendant,  but  that  the  fire  was  not  occasioned 
by  lightning.  The  court  held  that  '^  a  carrier  is  in  the  nature  of  an 
insurer.  It  is  laid  down  that  he  is  liable  for  every  accident  except  by 
the  act  of  Grod,  or  the  king's  enemies." 

To  prevent  litigation  the  law  presumes  against  the  carrier  unless  he 
shows  it  was  done  by  the  king's  enemies,  or  by  such  an  act  of  God 
as  could  not  happen  by  the  intervention  of  man.  And  it  is  held  that 
if  the  carrier  wrongfully  delay  the  transportation  of  goods,  and  because 
of  the  delay  they  are  injured  by  a  flood,  the  carrier  would  be  liable. 
Lowt  V.  Hon,  12  HI.  477  ;  Retd  v.  Spaulding,  30  N.  Y.  630.  This  is 
the  law  as  to  common  carriers  of  goods,  and  it  is  contended  by  the  plain- 
tiff that  the  same  rule  applies  to  common  carriers  of  passengers.  As  a 
rule  the  liability  of  the  common  carrier  of  goods  does  not  depend  upon 
bb  negligence,  because  he  insures  the  owners  of  all  the  goods  he  carries 
■gainst  all  loss  or  injury,  not  caused  by  the  act  of  God  or  the  pubiio 
Vol.  XIX.— 80 
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eDemy.  The  ezceptioii  to  this  rule  the  case  of  the  carrier  of  passen- 
gers is,  that  he  is  liahle  only  where  the  injury  has  arisen  from  his  own 
negligeuce ;  he  does  not  warrant  the  safety  of  passengers,  but  as  far  as 
human  care  and  foresight  go,  he  will  provide  for  their  safe  conTeyance  : 
but  if  he  is  in  the  least  degree  negligent  he  is  liable,  because  the  law 
requires  him  to  do  all  that  care  and  skill  can  do  for  the  safety  of  his  pap 
sengers. 

The  only  negligence  alleged  in  the  petition  is,  that  the  train  was  three- 
fourths  of  an  hour  behind  the  regular  and  advertised  time,  and  it  is  con* 
tended  by  plaintiff  that  that  of  itself  is  such  an  act  of  negligence  as 
entitles  the  plaintiff  to  recover.  While  it  was  the  duty  of  the  defendant 
to  have  adopted  such  rules  and  regulations  for  the  running  of  their 
trains,  as  would  insure  the  safety  of  their  passengers,  and  having  adopted 
them,  must  conform  thereto  as  far  as  possible,  or  be  responsible  for  the 
consequences  resulting  therefrom,  yet  they  are  responsible  only  for  such 
damages  as  are  the  natural  and  direct  result  of  the  act  complained  of. 
Redfield  on  Railways  (2d  ed.),  §  154  :  Duntan  v.  Cheat  Northern  RaiU 
way^  84  Eng.  Law  Equity,  154. 

In  this  case  the  injury  complained  of,  not  being  the  natural  result  of 

the  train  being  behind  time,  is  too  remote  to  entitle  the  plaintiff  to 

reoover.    All  the  justices  concurring  the  judgment  of  the  District  Court 

b  alfirmed. 

JudgtnmU  affinMd. 


Pboplb  €x  reL  Tbknant  ▼.  Pabkbb. 

(8  Neb.  409.) 

LegitlaJturt^enwmtng in  extra  •euton-^ 

The  Governor  of  a  State  being  temporarily  abeent  therefrom,  the  person  apon  iHiom 
tiie  Qmstltation  devolved  the  duties  of  that  office  in  case  of  the  Governor's  abeenoe^ 
iaened  a  proclamation  convening  the  legishitare  in  extraordinary  seesion.  The  Gov- 
ernor, returning  before  the  day  named  for  the  session,  revoked  the  prodamatioii. 
JleW,  that  such  revocation  was  lawful,  and  that  any  act  done  by  the  legislature  as- 
sembled under  the  proclamation  was  void 


w 


■RIT  of  habeas  corpus  to  Delas  Parker  to  inquire  into  his  author- 
ity to  hold  the  relator.     The  facts  were  as  follows  : 
The  Governor  of  Nebraska  having  been  impeached  and  removed  from 
offi.»,  W.  H.  James,  who  was  elected  Secretary  of  State  at  the  samo 
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time  and  for  a  like  term  with  the  Grovemor,  became,  and  during  the  time 
hereinafter  mentioned,  was  Acting  Governor  of  the  State.  During  the 
same  time  Isaac  S.  Hascall  was  a  State  Senator,  and  at  an  adjourned 
session  of  the  lcfi;islatare  was  elected  President  of  the  Senate. 

Acting  Goyerror  James  left  in  February,  1872,  to  attend  to  business 
of  the  State  at  Washington.  Hascall,  learning  of  James'  absence,  went 
at  once  to  Lincoln,  the  capital,  and  obtained  from  James'  private  secre- 
tary the  Great  Seal,  long  enough  to  get  its  impress  to  a  papei;  of  which 
the  following  is  a  copy,  and  which  was  published  in  some  of  the  papers 
of  the  State : 

*^  In  accordance  with  the  provisions  of  the  Constitution  of  the  State  of 
Nebraska,  and  by  virtue  of  the  authority  vested  in  the  Grovernor  to  con- 
vene the  legislature  by  proclamation  on  extraordinary  occasions,  and 
as  the  occasion  contemplated  by  the  Constitution  now  exists,  it  being 
necessary  to  have  immediate  legislation  to  encourage  and  promote  im- 
migration,  to  improve  the  finances  of  the  State,  and  for  other  purposes 
that  more  fully  appear  in  the  subjects  of  legislation  hereinafter  contained, 
I,  Isaac  S.  Hascall,  President  of  the  Senate  and  Acting  Governor  of  the 
State  of  Nebraska — a  vacancy  existing  in  the  office  of  Grovemor,  and  the 
Secretary  of  State  being  absent  from  the  State  —  do  hereby  convene  the 
legislature,  and  call  upon  the  members  thereof  to  meet  at  the  capitol, 
in  the  city  of  Lincoln,  on  Thursday,  the  fifteenth  day  of  February,  A.D, 
1872,  at  3  o'clock  p.  m.,  for  the  purpose  of  taking  action  upon  the  fol- 
lowing subjects  of  legislation : "    We  omit  the  subjects. 

Acting  Grovemor  James  being  advised  of  what  had  been  done  by 
Hascall,  returned  at  once  to  the  State,  and  put  forth  hig  proclamation, 
revoking,  rescinding,  and  annulling  the  proclamation  of  the  President  of 
the  Senate,  and  requesting  and  enjoining  the  members  of  the  legislature 
not  to  meet  at  the  capitol  in  pursuance  of  said  call  on  the  15th  day  of 
February,  1 872. 

The  sections  of  the  Constitution  upon  which  it  was  presumed  to  base 
these  several  proceedings,  are  found  under  the  title  of  Executive,  and 
are  as  follows : 

^'  Sec.  9.  He  (the  Grovemor)  may,  on  extraordinary  occasions,  con- 
vene the  legislature  by  proclamation,  and  shall  state  to  both  houses, 
when  assembled,  the  purpose  for  which  they  have  been  convened." 

**  Sec.  16.  In  case  of  the  impeachment  of  the  Governor,  his  removal 
from  office,  death,  resignation,  or  absence  from  the  State,  the  powers  and 
duties  of  the  office  shall  devolve  upon  the  Secretary  of  State,  until  such 
disability  shall  cease,  or  the  vacancy  be  filled.'* 

^Sec.  17.     If  during  the  vacancy  of  the  office  of  Grovernor,  the  Seo- 
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retarj  of  State  shall  be  impeached,  displaced,  resign,  die,  or  be  absent 
from  the  State,  the  powers  and  duties  of  the  office  of  Grovernor  shall  de* 
volve  apon  the  President  of  the  Senate,  and  should  a  vacancy  occur  by 
impeachment,  death,  resignation,  or  absence  from  the  State,  of  the 
President  of  the  Senate,  the  Speaker  of  the  House  of  Representatives 
shall  act  as  Governor  till  the  vacancy  be  filled." 

At  the  time  fixed  by  the  first  proclamation,  several  members  met  at 
Lincoln.  Jiiore  remained  away,  disclaiming  any  authority  to  meet  as  a 
legislative  body.  Those  who  gathered  were  discountenanced  by  Acting 
Governor  James,  who  refused  them  admission  into  the  legislative  halls. 
They,  however,  overcame  his  resistance,  and,  taking  possession,  proceed- 
ed to  organize.  Parker  was  appointed,  among  others,  aS  a  sergeant-at- 
arms  for  the  Senate,  and  ordered  to  arrest  and  bring  in  absentees. 
Under  this  order  he  claimed  to  hold  the  relator,  Tennant 

M.  H,  Sesiians  and  £.  Wakeley,  for  the  relator. 

B.  E.  Brown,  Seth  RoUnson  and  I$aac  S.  HaseaU,  contra. 

Lake,  J.  This  case  presents  at  least  two  important  questions  for  the 
consideration  of  the  court.  They  are  not  only  important,  but  so  novel 
in  their  character,  that  ordinary  sources  of  legal  information  afford  us 
but  a  dim  light  to  direct  us  in  our  investigations. 

So  true  is  this,  that  even  the  learned  counsel  upon  both  sides,  who 
have  argued  the  case  with  their  customary  ability,  and  who  usuaUy  for- 
tify their  positions  with  apt  adjudged  cases,  have  been  compelled  to  ad- 
mit their  inability  to  find  in  the  books  of  reports  a  single  case  wherein 
these  precise  questions  or  even  those  strongly  analogous  thereto  have 
been  determined  by  the  courts. 

The  questions  to  be  considered  are,  first,  was  Isaac  S.  Hascall,  as  Presi* 
dent  of  the  Senate,  authorized  to  issue  his  proclamation  for  the  convening 
of  the  legislature ;  and  second,  if  he  was  so  authorized,  could  Secretary 
James,  in  the  exerdse  of  his  functions  as  acting  Grovernor  of  the  State, 
revoke  such  pit>clamation  and  thereby  prevent  the  convening  of  that 
body  in  legal  session  ?  If  the  court  shall  consider  either,  that,  under  all 
the  circumstances,  the  President  of  the  Senate  had  no  authority  to  act  in 
the  premises,  or  being  authorized  to  act,  what  he  did  may  be  annulled^ 
the  imprisonment  of  the  relator  is  illegal  and  he  must  be  released  there* 
from. 

Upon  the  first  proposition  my  own  mind  is  not  dear.  I  can  say,  how- 
ever, when  the  question  was  first  presented  to  me  I  was  strongly  inclined 
lo  the  opinion  insisted  upon  for  the  respondent,  that  so  soon  as  the  Grover* 
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Dor  sets  his  foot  beyond  the  limits  of  oar  State,  the  officer  next  in  succes- 
sion therein,  may  at  once  assume  all  the  authority,  and  exercise  all  (»r  any 
of  the  duties  pertaining  to  the  executive  department  of  government. 
But  when  I  reflect  upon  the  possible  consequences  of  such  a  coastruotion 
of  the  Constitution,  upon  the  disgraceful  tricks,  strifes  and  exhibitions, 
which  might  be  entailed  upon  the  people  of  the  State,  of  which  our  prcs- 
eu:  .attitude  presents  a  sad  and  humiliating  commentary,  I  am  induced  to 
hesitate  and  cast  about  me  for  a  more  salutary  rule,  one  which,  while  it 
will  insure  the  efficient  administration  of  the  affairs  of  State  during  a 
brief  temporary  absence  of  the  executive,  will  at  the  same  time  protect 
this  department  of  the  government  against  unnecessary  and  ill-advised 
intrusion. 

The  conclusion  to  which  a  majority  of  the  court  have  arrived  on  the 
second  question  will  enable  us  to  decide  the  case  before  us,  without  fur- 
ther notice  of  this  one.  I  shall  take  occasion  hereafter,  however,  to  ex- 
amine it  more  at  length. 

Admitting,  however,  that  the  exigency  existed,  by  the  temporary  absence 
of  the  then  acting  Grovernor  from  the  State,  for  the  assumption  of  executive 
authority  by  the  President  of  the  Senate,  and  that  in  pursuance  of  tlie 
provisions  of  the  Constitution  he  duly  issued  his  proclamation  for  the  con- 
vening of  the  legislature  in  extra  session,  is  the  issuance  thereof  of  such 
an  act  when  done,  entirely  beyond  executive  control  ? 

The  Constitution  provides  for  the  regular  sessions  of  the  legislatuie. 
Tnese  can  be  held  at  no  other  time.  But  the  necessity  and  propriety  of 
their  assembling  oftener  than  at  these  stated  periods  is  left  by  the  Con- 
stitution entirely  to  executive  discretion. 

This  discretion  is  wisely  lodged  in  the  Grovernor  of  the  State,  who  is 
presumed,  to  be  well  advised  when  an  extraordinary  occasion  has  arisen 
which  demands  prompt  legislative  action. 

With  the  exercise  of  this  discretion  up  to  the  time  of  convening  the  leg^ 
ivslature  no  one  can  interfere.  The  whole  matter  is  left  entirely  to  the 
will  of  him  who,  for  the  time  being,  is  invested  with  the  executive  au- 
thority of  the  State. 

But  if,  for  any  good  and  sufficient  reason,  the  executive  shall  become 
satisfied  that  the  necessity  which  induced  the  call  has  passed,  or  that  it 
was  unadvisedly  made,  it  is  not  only  his  right,  but  his  duty  to  revoke 
the  same,  that  the  people  may  be  saved  the  expense  which  would  other« 
wise  be  laid  upon  them. 

Nor  does  it  matter  whether  the  revocation  be  by  the  same  person  who 
insued  the  proclamation  or  not,  so  long  as  he  is  for  the  time  being  in  thi 
legitimate  exercise  of  the  executive  functions  of  the  government. 
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It  is  not  the  act  of  the  individual  strictly  speaking,  but  of  the  execu- 
tive, in  which  there  is,  in  one  sense,  no  tnUrre^^num, 

In  this  case  it  is  shown  that  the  Secretary  of  State,  in  the  legitimate 
exercise  of  the  authority  invested  in  that  officer,  has  declared  that  the 
proclamation  theretofore  issued  for  the  oonyening  of  the  legislature  was 
ill-advised ;  that  in  fact  no  extraordinary  occasion  had  arisen  rendering 
it  necessary  for  the  legislature  to  assemble  in  extra  session,  and  there- 
fore he  revoked  the  same. 

I  am  clearly  of  the  opinion  that  the  legblature  is  not  now  in  legal 
session,  and  has  no  authority  to  compel  the  attendance  of  absent  mem« 
bers ;  that  all  and  every  act  done  at  this  time,  as  a  legislative  body,  is 
without  the  shadow  of  authority  and  absolutely  void,  and  that,  therefore, 
the  relator  should  be  released  from  custody. 

This  condnsion  being  also  concurred  in  by  my  broUier  Cbounsb,  it  ia 
so  ordered. 

Mason,  Ch.  J.,  delivered  a  dissenting  opinion. 


Wbbb  v.  Hoselton. 

(4  Neb.  806.) 

Mffrtgage  -^  given  to  ncwe  note  —  right  ofindonm  ofnoU» 

TLe  bona  fide  purchaser  for  value  of  a  negotiable  note  secured  by  mortgage,  befort 
maturity  and  without  notice,  takes  the  mortgage  as  he  does  the  note,  discharged  of 
all  equities  between  the  original  parties. 

ACTION  by  Betsy  Webb  against  Hoselton  and  others,  to  have  a 
certain  note  executed  by  plaintiff  to  Hoselton  and  indorsed  by 
him  to  the  other  defendants,  and  a  mortgage  and  deed  of  trust  given  to 
secure  said  note,  declared  void. 

The  referee  who  tried  the  case  reported  that  the  plaintiff  executed 
the  note  and  mortgage  in  question  to  secure  the  payment  of  $1,150,  and 
also  that  she  gave  a  deed  of  trust  upon  the  same  premises  upon  which 
the  mortgage  was  given  to  secure  the  note,  the  mortgage  to  be  there* 
upon  canceled  ;  that  immediately  after  the  deed  of  trust  was  given,  the 
note,  which  it  was  ^ven  to  secure,  was  indorsed  by  Hoselton  and  trans- 
ferred before  it  became  due  to  the  defendants  Monell  and  I^ashley,  for 
a  valuable  consideration,  without  any  notice  of  any  defense,  and  the  note 
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and  tiiist  deed  were  delivered  to  Monell  and  Lashley  as  their  property  ; 
that  the  plaintiff  was  a  married  woman  when  she  gave  the  note,  mort> 
gage  and  trust  deed ;  that  part  of  the  consideration  for  which  the  note  was 
given  had  failed,  and  that  the  plaintiff  was  entitled  to  have  the  note 
surrendered  up  and  the  mortgage  and  trust  deed  canceled. 

Exceptions  to  the  report  were  sustained  and  the  petition  dismissed. 

TuUU  Sf  Hcarwood,  Groff  Sf  AmeSj  and  £.  O.  Brcum,  for  phuntiff  in 
error. 

Lamb  Sf  BUUngiUy^  for  defendants,  Monell  and  Lashley. 

Maxwell,  J.  [After  declaring  that  the  note  of  a  married  woman  given 
in  a  transaction  relating  to  lier  separate  business  was  valid  under  the 
statute.]  The  referee  finds  that  Monell  and  Lashley  purchased  the 
note  and  mortgage  before  maturity  and  without  notice. 

In  Bailey  v.  Smith,  14  Ohio  St.  418,  the  court  held  that  '^  mortgages 
were  mere  choses  in  action,  whether  standing  alone  or  taken  to  secure 
negotiable  or  non-negotiable  paper ;  that  they  are  only  available  for 
what  is  lionestiy  due  from  the  mortgagor  to  the  mortgagee."  And  the 
courts  of  niinois  hold  substantially  the  same  doctrine. 

In  Harkrader  v.  Liehy,  4  Ohio  St  603,  the  court  held, ''  it  is  incon^ect 
to  say  that  a  mortgage  does  no  more  than  create  a  lien  on  the  property. 
It  operates  as  a  conveyance  of  the  estate  by  way  of  pledge  or  security 
for  the  debt,  and  gives  the  mortgagee  the  benefit  of  all  the  doctrines  ap- 
plicable to  bona  fide  purchasers."  This  is  holding  in  effect  that  the 
mortgagee  has  an  estate  in  the  mortgaged  premises  during  the  continu- 
ance of  the  mortgage. 

The  ancient  equity  practice,  and  which  continued  in  England  until 
about  the  year  1845,  was  to  file  a  bill  for  strict  foreclosure,  whereby  a 
decree  was  obtained  for  the  payment  of  the  mortgage  debt  within  a  short 
period,  to  be  fixed  by  the  court,  in  default  whereof  the  mortgagor  and  all 
persons  claiming  under  him  were  barred  and  foreclosed  of  all  right  and 
equity  of  redemption,  and  the  estate  became  tiie  property  of  the  mort- 
gagee in  the  character  of  purchaser.  And  the  court,  except  in  special 
cases,  refused  to  decree  a  compulsory  sale  against  the  will  of  the  mort- 
gagor, but  courts  of  equity  were  in  the  habit  of  enlarging  the  time  to  re- 
deem, according  to  the  equity  arising  from  circumstances.  2  Van  Sant- 
voord's  Eq.  70;  4  Kent's  Com.  181;  Story's  Eq.,  §  1026.  And 
this  practice  seems  to  have  prevailed  in  the  New  England  States.  4 
Kent's  Com.  181.    See,  also,  Biggine  v.  West,  5  Ohio,  555.    And  as 
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betweea  the  mortgagor  and  mortgagee,  and  those  claiming  under  them, 
after  condition  broken,  the  estate  became  absolute  in  the  mortgagee, 
subject,  however,  to  be  redeemed  at  any  time  before  foreclosure.  A  non- 
negotiable  bond  in  many  cases  appears  to  have  accompanied  the  mort- 
gage, but  as  a  suit  on  the  bond  for  the  deficiency  opened  the  decree,  and 
permitted  the  mortgagor  to  redeem,  there  seems  to  have  been  but  little 
inducement  to  bring  such  an  action.  Dashwood  v.  EUfthway^  I  £q. 
Cases,  317 ;  Perry  v.  Barker,  13  Ves.  193  ;  Lavell  v.  Ldand,  13  Vt. 
581  ;  Rev.  Stats.  Mass.  1835.     Contra,  Lonsing  v.  Goelet,  9  Cow.  346. 

In  Howard  v.  Harris,  1  Vern.  190,  the  mortgage  contained  a  covenant 
to  pay  £1000  on  the day  of ,  1866,  and  £60  per  annum  in- 
terest, in  the  meantime,  by  half-yearly  payments  from  the  date  of  the 
mortgage.  It  was  afterward  held  that  the  omission  of  the  covenant 
was  immateria].    1  P.  Wms.  271 ;  3  id.  358 ;  2  Atk.  496. 

Promissory  notes  payable  to  bearer  or  order  were  made  negotiable  by 
statute  in  the  year  1704  (3  and  4  Anne,  ch.  9),  but  do  not  appear  to 
have  been  used  to  any  extent  in  connection  with  mortgages  until  the 
present  century. 

In  States  like  Ohio,  where  it  is  held  that  after  condition  broken  the 
legal  estate  is  vested  in  the  mortgagee,  a  mortgage  may  perhaps  be  prop- 
erly regarded  as  a  chose  in  action,  and  available  only  for  what  is 
honestly  due  from  the  mortgagor  to  the  mortgagee.  Bailey  v.  Smiths  14 
Ohio  St  413  ;  Allen  v.  EveHy,  24  id.  97  ;  Fische  v.  Kramer's  Lessee, 
10  Ohio,  126;  Maynard  v.  Hunt,  5  Pick.  243  ;  Winslow  v.  Merchants' 
Ins.  Co.,  4  Mete.  306 ;  Frothingham  v.  McKusic,  24  Me.  403. 

But  in  this  State  the  mortgagee  is  not  seized  of  the  freehold,  either  at 
law  or  in  equity,  even  after  condition  broken.  The  mortgagor  retains 
the  legal  title,  and  is  entitled  to  the  possession,  which  he  may  retain  un- 
til the  sale  is  confirmed.  The  mortgage  is  a  mere  incident  to  the  debt 
and  passes  with  it,  and  nothing  whatever  passes  by  an  assignment  of  the 
mortgage,  without  the  note  or  debt.  If  a  note  is  negotiable,  as  in  this 
instance,  and  transferred  before  maturity  for  a  valuable  consideration, 
without  notice  of  any  defense,  the  assignee  takes  it,  and  the  security,  free 
from  equities  between  the  original  parties.  Kyger  v.  Ryley,  2  Neb.  28  ; 
Carpenter  v.  Longan,  16  Wall.  271 ;  Pierce  v.  Faunce,  47  Me.  507 ; 
Potts  V.  BlackwelL,  4  Jones*  £q.  58 ;  Fisher  v.  Ottis,  8  Chandler,  83 
Beeves  v.  ScuUey,  Walk.  Ch.  248. 

The  case  of  Mathews  v.  WaUwyn,  4  Yes.  118,  has  no  application  to 
this  case  ;  had  the  note  been  non-negotiable  or  overdue  at  the  time  of 
the  transfer,  it  would  have  been  subject  to  equities  between  the  original 
parties 
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The  fact  that  the  mortgage  in  this  instaDce  is  in  the  form  of  a  deed  of 
tnist  does  not  change  its  character  from  a  mere  security  for  the  paj« 
mont  of  money,  nor  does  it  convey  the  legal  title*  nor  do  the  restri'^tions 
therein  contained  prevent  the  plaintiff  from  availing  herself  of  the  safe* 
gaards  thrown  around  the  debtor  to  prevent  a  sacrifice  of  her  property. 
The  judgment  of  the  court  below  as  to  Monell  and  Lashley  is  affirmed 
It  is  apparent  from  the  finding  of  the  referee  that  the  defendant  Hosel- 
ton  took  advantage  of  the  plamtiff's  ignorance  in  obtaining  the  note  and 
mortgage  (if  he  is  not  guilty  of  actual  fraud),  but  no  relief  can  be  afford- 
ed the  plaintiff  in  this  form  of  action.  The  petition  against  Hoselton  is 
therefore  dismissed  without  prejudice. 

Judgment  aceardingfy. 


State  ex  reL  The  Atchinson,  etc.,  Railroad  Cokpakt  t.  The 

Board  of  County  Commissionebs. 

(4  Neb.  637.) 

Comtituttonal  law  —  Utxim  litigation. 

Vh»  Goostitatioii  aathorised  the  legUIatnxe  to  tax  certain  spedfled  buBineia  oImms, 
aiDong  which  litigants  were  not  incladed.  Held^  that  its  power  to  tax  wu  not  limited 
to  the  dasses  named,  and  that  a  statate  imposing  a  tar  upon  one  commencing  a  soitat 
law  was  oonstitatiomd.* 

MOTION  for  an  order  of  the  court  requiring  the  clerk  to  file  and 
enter  upon  the  appearance  docket,  and  other  proper  records,  the 
application  of  the  relator  for  a  writ  of  numdamus  against  the  defendants. 
The  grounds  for  the  motion  were  that  the  clerk  had  refused  to  file  the 
application,  unless  the  relator  paid  the  fee  of  ten  dollars  imposed  by  the 
provisions  of  section  26,  of  chapter  22,  of  the  Greneral  Statutes  of  1873, 
entitled  "  Fees." 

These  sections  of  that  chapter  were  enacted  in  1867,  in  pursuance  of 
a  clause  contained  in  the*^  Constitution  then  in  force,  and  providing  that 
the  amount  so  taxed  should  be  held  as  a  judiciary  fund,  to  be  applied  in 
payment  of  the  salaries  of  the  justices  of  the  Supreme  Court.  Consti- 
tution of  1867,  art.  IV,  §  7.  The  statute  itself  does  not  provide 
that  the  tax  thus  imposed  shall  be  used  for  the  payment  of  the  salaries 
of  the  judges,  and  the  judiciary  fund  and  its  disposition  only  existed  by 
virtue  of  the  constitutional  provision  just  mentioned.     By  virtue  cf  .&a 

*  See  Harrison  v.  Willis^  ante,  p.  604. 
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statute,  the  money  is  paid  into  the  State  treasury  in  the  same  manner  aa 
all  other  taxes. 

With  these  provisions  in  force,  on  the  Ist  day  of  November.  1875, 
the  present  Constitution  took  effect 

S.  B,  Galey  and  R.  G*  Knighty  for  the  motion. 

Gantt,  J.  The  only  question  raised  by  this  motion  is  whether  sec- 
tion 26,  chapter  XXII,  Greneral  Statutes  of  1873,  requiring  a  tax  to  be 
paid  on  the  commencement  of  any  suit  in  the  Supreme  Court,  is  inconsist- 
ent with  the  new  Constitution. 

The  act  provides  that  '^upon  the  commencement  of  any  suit  in  the 
Supreme  Court,  the  party  so  entering  the  same  shall  pay  to  the  clerk  of 
that  court  the  sum  of  ten  dollars."  The  act  further  provides  that  if  the 
person  desiring  to  commence  a  suit  shall  file  with  the  clerk  an  affidavit, 
that  he  is  unable,  on  account  of  poverty,  to  pay  the  fee,  the  clerk  shall 
enter  the  fact  on  his  journal,  and  the  suit  upon  the  docket,  and  the  fee 
shall  be  taxed  and  collected  as  other  costs.  The  clerk  shall  pay  the  fees 
so  collected  to  the  treasurer  of  the  county  in  which  the  court  is  held ; 
and  the  county  treasurer  shall  pay  the  amount  of  such  fees  so  receivtMl 
by  him  to  the  State  treasurer. 

Section  1,  Article  XIV,  of  the  Constitution  declares  ''  that  no  Licdii- 
\  enience  may  arise  from  the  revisions  and  changes  made  in  the  Constitu- 
tion of  this  State,  and  to  carry  the  same  into  effect,  it  is  hereby  ordained 
and  declared  that  all  laws  in  force  at  the  time  of  the  adoption  of  this 
Constitution,  not  inconsistent  therewith,  *  *  *  *  %hdX\.  continue  to 
be  as  valid  as  if  this  Constitution  had  not  been  adopted." 

But  Section  1,  Article  IX,  entitled  ^  Revenue  and  Finance,"  provides 
that  ^*  the  legislature  shall  provide  such  revenue  as  may  be  needful,  by 
levying  a  tax  by  valuation,  so  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his,  her,  or  its  property,  the  value 
to  be  ascertained  in  such  manner  as  the  legislature  shall  direct,  and  it 
shall  have  power  to  tax  peddlers,  auctioneers,  brokers,  hawkers,  commis- 
sion merchants,  showmen,  jugglers,  innkeepers,  liquor  dealers,  toll  bridges, 
ferries,  insurance,  telegraph  and  express  interests  or  business,  venders  of 
patents,  in  such  manner  as  it  shall  direct  by  general  law,  uniform  as  to 
the  class  upon  which  it  operates." 

It  is  therefore  contended  on  the  part  of  the  relator,  that  by  this  9eo> 
tion  the  taxing  power  of  the  legislature  is  limited  to  the  objects  and 
classes  of  business  enumerated,  and  that  as  the  tax  required  to  be  paid 
on  the  commenctsment  of  suits  is  not  included  in  any  one  of  the  classes 
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thus  enumerated,  the  act  imposing  such  tax  is  inconsistent  with  the  Con* 
stitntion  and  void. 

The  Constitution  vests  the  legislative  authority  in  a  Senate  and  House 
of  Representatives,  with  certain  restrictions  and  limitations  imposed  ou 
that  body,  plainly  expressed  in  the  instrument  itself ;  but  independent  of 
these  limitations,  it  is  said  that  the  legislative  power  is  supreme  within 
its  proper  sphere.  Hence  the  Constitution  of  the  State,  according  to  the 
rule  which  seems  to  be  well  settled,  is  not  regarded  as  a  grant  but  rather 
as  a  restriction  of  legislative  power,  and  so  '*  in  an  inquiry  as  to  whether 
a  statute  is  constitutional,  it  is  for  those  who  question  its  validity  to  show 
that  it  is  prohibited.*'  Cooley,  in  his  work  on  Constitutional  Limitations, 
479,  says  that  '^  the  power  to  tax  rests  upon  necessity,  and  is  inherent 
in  every  sovereignty  ; "  and  Chief  Justice  Marshall,  in  the  case  of  The 
Providence  Bank  v.  BlUingSy  4  Peters,  563,  says  that  **  the  power  of 
legislation,  and  consequently  of  taxation,  operates  on  the  persons  and 
property  belonging  to  the  body  politic  This  is  an  original  principle 
which  has  its  foundation  in  society  itself.  The  interest,  wisdom,  and 
justice  of  the  representative  body,  and  its  relations  with  its  constituents, 
furnish  the  only  security,  where  there  is  no  express  contract,  against  un- 
just and  excessive  taxation,  as  well  as  against  unwise  legislation  gener- 
ally" The  rule  is  well  settled  that  the  taxing  power  vested  in  the 
legislature  is  without  limit,  except  such  as  may  be  prescribed  by  the 
Constitution  itself. 

But  does  the  section  of  the  revenue  article,  now  under  consideration, 
limit  or  restrict  this  power  of  taxation  exclusively  to  the  objects  and 
classes  therein  enumerated  ? 

The  theory  of  construction,  advanced  on  the  part  of  the  relator,  as- 
sumes that  this  power  is  limited  by  implication,  upon  the  principle, 
expresiio  unius  est  exclusio  ctltertus  ;  but  does  this  rule  apply  to  the  tax- 
ing power  of  the  legislature  ?  I  think  not  And  as  no  positive  restric- 
tion is  imposed  on  the  exercise  of  this  power  in  respect  to  other  matters, 
not  included  in  the  objects  and  classes  enumerated,  I  think  the  rule  is, 
that  the  framers  of  the  Constitution  relied  for  protection  in  this  regtutl 
upon  thte  wisdom  and  justice  of  the  representative  body  and  the  account- 
ability of  its  members  to  the  people,  rather  than  the  restraining  power  of 
the  courts  of  law.  It  is  said  that  '^  the  courts  can  enforce  only  those 
limitations  which  the  Constitution  imposes,  and  not  those  implied  restric- 
tions, which,  resting  on  theory  only,  the  people  have  been  satisfied 
to  leave  to  the  judgment,  patriotism,  and  sense  of  justice  of  their  repre- 
sentatives." Cooley 's  Const.  Lim.  129  ;  StcAe  v.  McCann^  21  Ohio  St 
210. 
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In  oonstming  oonstitations  with  a  provision  that  the  tax  shall  be 
^  equal  and  uniform,"  it  has  been  held  that  these  words  apply  only  to  a 
direct  tax  on  property,  in  order  to  prevent  an  arbitrary  taxation  without 
regard  to  value  in  respect  to  the  kind  or  quality  of  property ;  and  that 
such  clause  is  no  limitation  on  the  power  of  the  legislature  as  V>  other 
objects  of  taxation.  Hence,  under  such  clause,  specific  taxes  have  been 
sustained  as  a  valid  exercise  of  legblative  power.  Sawyer  v.  OUy  of 
Man,  3  Scam.  127;  Alcmier  v.  Gavemary  1  Tex.  653;  IhMnMin  v. 
NatUmal  Imurance  Oo.,  43  Mo.  491. 

And  in  Sawyer  v.  (Xty  of  Alton  it  is  further  held,  ^  that  it  is  competent 
for  the  legislature  to  exercise  all  powers  not  forbidden  in  the  Constitu- 
tion of  the  State,  and  delegated  to  the  general  government,  nor  prohib- 
ited to  the  State  by  the  Constitution  of  the  United  States.'' 

In  PuUen  v.  I%e  Oommiieionert^  66  N.  C.  364,  the  facts  showed  that 
P.  S.  died,  leaving  a  will,  by  which  she  bequeathed  a  large  amount  of 
personal  property  to  strangers,  and  made  the  plaintiff  her  executor.  The 
property  was  taxed  uniformly  with  other  property,  and  was  also  subject 
to  a  tax  as  a  legacy  — not  regarded  as  a  tax  on  property,  but  rather  as  a 
tax  imposed  on  the  succession,  on  the  right  of  the  l^;atee  to  take  under 
the  will*  The  court  said  ''  it  was  argued,  that  because  the  Constitution 
(Art  y,  f  3)  says  that  '  the  general  assembly  may  also  tax  trades, 
professions,  franchises,  and  incomes,'  and  as  the  right  of  succession  can« 
not  be  technically  classed  under  either  of  these  heads,  it  must  be  implied 
that  the  legislature  was  forbidden  to  tax  such  a  right  on  the  rule  of  in- 
terpretation that  the  expression  of  a  thing  implies  the  exclusion  of 
another."  Heldy  that  this  implication  is  too  slight  and  does  not  apply  in 
such  case,  and  that  ^  it  is  not  by  such  artificial  rules  that  constitutions 
are  to  be  construed." 

Upon  both  principle  and  authority  we  are  of  opinion  that  the  motion 
must  be  overruled. 

All  of  the  judges  concurred. 
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Wilbur  v.  Ltnde. 

(49  Cal.  2d0.) 

Corporattwi  •—  illegal  contract  — -  note  to  tnuteee, 

A  pvoii\ii0ory  note  made  by  a  corporation  to  its  tnutees  is  afcaJnst  public  pullcj  uni. 

void. 

A  CTION  against  stockholders  in  a  corporation  to  recovei  their  pro. 
-^  portion  of  an  alleged  indebtedness  of  the  corporation  upon  two 
promissory  notes.     The  facts  were  as  follows  : 

The  **  People's  Steam  Navigation  Company  "  was  established  in  1858, 
with  a  capital  stock  of  one  hundred  thousand  dollars,  divided  into  shares 
of  two  hundred  and  fifty  dollars  each.  In  May,  18G8,  the  defendants 
became  the  owners  of  eight  shares  of  the  capital  stock  of  the  corporation. 
In  September,  1869,  the  corporation  made  its  promissory  note  for 
$3,000,  by  which  it  promised  to  pay  to  the  order  of  the  plaintiifs,  said 
sum.  The  note  was  signed  "  A.  H.  Wilbur,  President  People's  Steam 
Navigation  Co.  J.  W.  Goad,  Secretary,  P.  S.  N.  Co."  The  note  was 
delivered  to  the  plaintiffs. 

On  the  25th  of  September,  1869,  another  note  of  like  tenor  and  effect 
for  $700,  was  made  and  delivered.  The  corporation  haviLg  failed  to 
pay  the  notes,  this  action  was  brought  to  recover  from  the  defendant! 
such  proportion  of  the  debt  as  their  stock  bore  to  the  whole  amount  ol 
stock  taken.  This  proportion  was  $370.24.  The  court  below  rendered 
judgment  for  the  plaintiffs,  and  the  defendants  appealed. 
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The  othef  facts  &re  stated  in  the  opinion. 
A.  Z.  Ifarty  for  appellants. 

W.  F,  Goad  and  J.  T,  JSarnngtan^  for  respondents. 

Rhodes,  J.  It  is  alleged  in  the  complaint  that  the  People's  Steam 
Navigation  Company  executed  to  the  plaintiffs  two  promissory  notes  ; 
thai  they  remain  due  and  unpaid ;  that  the  defendants  became  stock- 
holders of  said  corporation  —  or  **  members  of  the  said  corporation/'  as 
the  complaint  states  —  and  that  the  defendants  are  liable  to  pay  the 
plaintiffs  a  specified  sum  of  money  as  their  proportion  of  the  indebted- 
ness of  the  corporation.  The  defendants*  demurrer  having  been  over- 
ruled, they  answered,  setting  up  the  fact  that  at  the  time  when  the  notes 
were  made  the  plaintiffs  were  '*  the  duly  elected,  qualified  and  acting 
trustees  of  said  People's  Steam  Navigation  Company/'  The  cause  was 
submitted  upon  the  pleadings,  and  judgment  was  rendered  for  the  plain- 
tiffs. 

The  case  comes  fully  within  the  doctrine  of  San  Diego  y.  San  Diego 
and  Los  Angeles  Railroad  Company^  44  Cal.  112,  that  the  law  will  net 
permit  one  who  acts  in  a  fiduciary  capacity  to  deal  with  himself  in  his 
individual  capacity;  and  that  express  contracts  thus  made  are  contrary 
to  public  policy  and  void.  The  rule  is  not  only  sustainable  on  principle, 
but  is  supported  by  abundant  authority. 

Judgment  reversed  and  cause  remanded^ 

MoKiNSTRT,  J.,  concurring.  I  concur  in  the  judgment.  Thepl^dn* 
tiffs  could  not,  by  executing  promissory  notes  as  trustees  of  the  corpora- 
tion, to  themselves  as  individuals,  create  evidence  which  would  yrima 
facie  establish  an  indebtedness  against  the  corporation,  and  againtl 
each  stockholder. 

Mr.  Justice  Nilbs  did  not  express  an  opinion. 


JULY  TERM,  1875.  C47 


Preston  v.  Hill. 


Pbbston  y.  Hill. 

(60CaL48.) 

Attomejf  and  client -^potoer  of  attorney  to  compromise  an  action. 

Ac  ACtomey  at  law  has  no  power,  merely  by  his  retainer  assnch,  to  oompromise  an  ao 
tion  and  consent  to  the  entry  of  judgment  in  accordance  with  a  stipulation,  If  hit 
client,  with  the  knowledge  of  the  adverse  attorney,  objects  to  it,  and  sach  objection 
is  brought  home  to  the  attention  of  the  court  before  the  judgment  is  entered. 

SUIT  in  equity  to  obtain  a  new  trial  in  a  foreclosure  suit  wherein  the 
plaintiffs  in  this  suit  were  defendants,  and  in  which  a  decree  was 
ordered  on  the  stipulation  of  the  attorneys. 

The  court  below  refused  to  grant  a  new  trial  and  the  plaintiffs  ap 
pealed. 

The  other  facts  are  stated  in  the  opinion. 

S.  F.  Sf  Z.  HeynoldSj  for  appellant. 

F,  D.  Cotton  and  E.  S.  Lippit,  for  respondent. 

Crockett,  J.  This  cause  was  here  on  a  former  appeal,  which  was 
decided  at  the  October  term,  1869.  On  that  appeal  it  appeared  that  at 
tiie  trial  the  plaintiffs  offered  evidence  tending  to  support  the  defenses 
let  up  in  their  answer  in  the  foreclosure  suit ;  but  the  court  below  ex- 
cluded the  evidence,  and  this  ruling  was  the  principal  error  relied  upon. 
We  reversed  the  judgment  upon  this  ground ;  and  this  was  the  only 
point  decided  on  that  appeal.  On  the  return  of  the  cause  to  the  Dis- 
trict Court,  it  was  tried  anew  and  a  judgment  entered  for  the  defend- 
ants, from  which  the  plaintiffs  appeal  on  the  judgment-rolL 

The  point  chiefly  discussed  by  counsel  is  whether,  upon  the  facts  set 
forth  in  the  findings,  the  counsel  decree  entered  in  the  foreclosure  suit, 
upon  the  stipulation  signed  by  Mr.  Patterson,  the  attorney  of  record  for 
these  plaintiffs  (who  were  defendants  in  that  action),  is  obligatory  upon 
them,  assuming  that  there  was  no  fraud  or  collusion  in  the  transaction. 

The  facts  in  respect  to  the  stipulation  and  the  entry  of  the  decree  are 
set  forth  in  the  following  findings : 

**  That  upon  the  said  trial,  which  was  in  the  forenoon  of  that  day,  the 
plaintiffs  in  the  said  foreclosure  suit  examined  on  their  part  four  wit- 
nesses. When  and  thereupon,  and  at  about  one  o'clock  of  that  day,  a 
short  recess  was  directed  by  the  then  judge  of  the  court.  That  soon 
after  the  recess  was  directed,  a  compromise  was  suggested  by  some  per* 
sons  who  were  not  parties  to  the  suit. 
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'*  That  at  onoe,  without  the  knowledge  or  consent  of  the  said  defend- 
ants in  said  foreclosure  suit,  plaintiffs  in  this  suit,  William  H.  Patterson, 
one  of  the  attorneys  of  the  said  defendants  in  said  foreclosure  suit,  and 
who  had,  as  counsel,  the  management  of  the  defense  therein,  commenced 
and  entered  into  negotiations  with  the  plaintiffs  in  said  foreclosure  suit, 
defendants  in  this  suit,  for  a  compromise  of  the  said  foreclosure  suit 

''  That  the  said  Patterson  made  and  received  propositions  for  a  com- 
promise without  an  J  directions,  consent  or  knowledge  of  the  said  defend- 
ants in  said  foreclosure  suit,  and  without  consulting  them,  or  either  of 
them,  about  such  propositions,  and  when  the  propositions  were  made 
known  to  the  said  Robert  J.  Preston,  by  the  said  Patterson,  he,  the  said 
Robert  J.  Preston,  peremptorily  refused  to  agree  to  or  entertain  such 
propositions,  and  demanded  that  the  trial  of  the  cause  should  proceed,  as 
the  said  defendants  had  a  good  defense  to  the  said  action. 

^*  That  at  no  time  during  that  day,  or  at  any  other  time,  did  any  c  f 
the  defendants  in  said  foreclosure  suit,  plaintiffs  in  this  suit,  direct  or  au 
thorize  the  said  Patterson  to  make  any  compromise,  or  to  make  or  sign  the 
stipulation  hereinafter  set  forth,  or  compromise  the  said  action  by  the  stip- 
ulation, or  by  any  stipulation,  or  otherwise ;  but  on  the  contrary,  refused 
to  listen  or  consent  to  any  compromise  whaterer,  and  peremptorily  in- 
sisted that  the  trial  should  proceed. 

^  That  Greorge  Pearce,  Esq.,  an  attorney  of  this  court,  was  associated 
as  counsel  with  said  Patterson  in  the  defense  of  the  said  foreclosure  suit, 
and  objected  to  the  settlement  or  compromise  as  made,  and  informed  the 
said  Patterson  at  the  time  that  the  said  Preston  would  never  consei  t  to 
the  settlement  and  compromise. 

'^  That  A.  W.  Thompson  was  attorney  for  the  plaintiffs  in  the  fore* 
closure  suit,  and  J.  McM.  Shafter,  Esq.,  was  assodated  with  the  said 
Thompson  as  counsel  for  the  plaintiffs  in  the  said  foreclosure  suit. 

'<  That  late  in  the  afternoon  of  that  day  a  stipulation  was  made  and 
signed  by  the  said  Patterson  and  the  said  Thompson. 

**  That  the  said  stipulation  was  filed  in  this  court  on  the  same  day, 
and  thereupon,  on  the  same  day,  a  decree  was  entered,  which  said  stipu- 
lation and  decree  are  set  forth  in  full  in  the  complaint  in  this  action. 

*^  That  the  said  defendants  in  the  said  foreclosure  suit,  plaintiffs  in 
this  suit,  or  either  of  them,  had  no  knowledge  or  information  of  the  said 
stipulation  before  it  was  filed  as  aforesaid,  nor  did  the  said  Patterson  in- 
form thom,  or  either  of  them,  of  the  said  stipulation,  or  of  its  contents. 

'*  That  the  attorney  and  counsel  of  the  plaintiffs  in  the  said  foreclosure 
suit  had  notice  and  knowledge  of  the  facts  of  the  want  of  authority  on 
the  part  of  Patterson,  and  consent  on  the  part  of  the  defendants  in  the 
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said  forecloBiire  suit,  to  make  the  said  stipulation,  or  to  compromise 
the  s^d  action,  and  to  put  the  said  plaintiffs  in  the  said  foreclosure  suit, 
upon  inquiry  as  to  the  want  of  power  or  authoritj  of  Patterson  to  make 
and  sign  such  a  stipulation,  and  the  want  of  consent  of  the  said  Prestons 
thereto. 

'^  That  when  the  said  Pearce  told  the  siud  Patterson  that  the  said 
defendants  in  the  said  foreclosure  suit  would  not  consent  to  the  said 
stipulation,  the  said  Patterson  avowed  to  the  said  Pearce  that  he  would 
assume  the  power,  and  compel  them  to  abide  bj  and  submit  to  the  said 
compromise. 

'*  I  further  find  that  on  that  daj,  in  the  evening,  the  court  convened 
again,  and  the  judge  called  the  cause,  when  the  said  Thompson  stated  to 
the  court  that  the  said  cause  was  settled,  when  the  said  Pearce,  who  was 
then  present  in  court,  stated  to  the  judge,  in  the  presence  and  hearing  of 
said  Thompson,  that  the  said  cause  was  not  settled,  and  that  the  said  de- 
fendants in  the  said  foreclosure  suit  had  refused  and  were  opposed  to 
any  compromise  of  the  said  action  of  foreclosure.  But,  notwithstanding 
the  statement  of  the  said  Pearce,  the  said  stipulation  was  thereupon  filed, 
and  decrees  ordered,  which  decree  was  made,  signed  and  entered  that 
evening." 

On  these  facts  we  are  called  upon  to  decide  whether  the  decree  en* 
tei«d  in  the  foreclosure  suit  is  obligatory  on  the  plaintiffs* 

The  extent  to  which  an  attorney  may  bind  his  client  has  been  several 
times  considered  by  this  court,  and  repeatedly  by  other  courts,  both  Eng- 
lish and  American.  It  is  held  by  all  courts,  without  exception,  so  far 
as  I  am  aware,  that  in  the  absence  of  fraud,  the  acts  of  an  attorney  in 
tiie  ordinary  conduct  of  a  cause  wiU  bind  his  client.  In  this  State  the 
statute  provides  that  he  may  bind  his  Client  ^*  in  any  of  the  steps  of  an 
action  or  proceeding  by  his  agreement  filed  with  the  clerk  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise."  But  in  England  and 
in  this  country  the  question  has  frequently  arisen,  to  what  extent,  if  at 
all,  and  under  what  circumstances,  if  any,  an  attorney  can  bind  his  client 
by  a  compromise  of  a  pending  action,  without  the  express  authority  of 
the  client.  In  England  the  decisions  are  not  uniform,  and  the  question 
does  not  appear  to  have  been  definitely  settled,  though  it  has  been  much 
discussed  in  several  recent  cases,  which  tend  strongly  to  support  the  rule 
which  prevails  in  most  of  the  American  courts,  denying  the  authority  of 
an  attorney  to  compromise  a  pending  action,  merely  by  virtue  of  his  re- 
tainer, and  without  the  consent  of  his  client.  In  Smnfen  v.  Swtnfen 
24  Beaven,  549,  decided  in  1857,  Sir  Samubl  Bomillt,  Master  of  the 
Bolls,  after  an  elaborate  examination  of  the  authorities,  concurs  in  this 
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view  of  the  question.     On  appeal,  however,  the  case  wh  decided  on 
other  grounds  (2  De  Grez  &  Jones,  381).     But  in  a  substM^uent  action 
brought  bv  the  same  plaintiff  against  the  attorney,  Chief  Baron  Pollock, 
in  delivering  the  opinion  of  the  court,  held  ^*  that  although  counsel  has 
complete  authority  over  the  suit,  the  mode  of  conducting  it,  and  all  that 
is  incident  to  it,  such  as  withdrawing  the  record,  withdrawing  a  juror, 
calling  no  witnesses,     •     ♦     *     and  other  matters  which  properly  be- 
long to  the  suit  and  the  management  and  conduct  of  the  trial,  he  has  not, 
by  virtue  of  his  retainer  in  the  suit,  any  power  over  matters  which  are 
collateral  to  it."     Swinfen  v.  Lard  Ghdtmeford,  2  L.  T.  R.  (N.  S.)  406. 
In  the  United  States,  the  rule,  as  settled  by  an  almost  uniform  current 
of  authorities,  is  that  an  attorney,  by  virtue  merely  of  his  retainer  as 
such,  and  without  express  authority  from  his  client,  has  not  the  power  to 
bind  the  client  by  the  compromise  of  a  pending  action.     In  Holker  v. 
Parker^  7  Cranch,  436,  the  facts  were,  that   in  an  action  ^n  a  money 
demand,  the  attorneys  for  the  respective  parties  agreed  that  the  matters 
in  issue  might  be  referred  by  the  court  to  referees  to  make  a  report  as  to 
the  accounts  between  the  parties.     The  reference  having  been  ordered, 
the  attorneys  agreed  that  the  referees  should  award  S5,000  to  the  plain- 
tff  in  full  of  all  demands.     The  award  was  made  in  accordance  with  this 
agreement,  and  judgment  on  the  award  was  entered  for  the  plaintiff. 
The  judgment  was  satisfied  by  payment  to  the  plaintiff's  attorney ;  but 
^n  being  informed  of  these  facts,  the  plaintiff  repudiated  the  transaction 
oD  the  ground  that  his  attorney  had  exceeded  his  authority,  and  com- 
menced an  action  to  set  aside  the  award  and  judgment.  :.nd  for  an  ac- 
counting.    At  the  trial  there  was  no  proof  of  fraud  or  v.ollusion  on  the 
part  of  the  attorney  ;  but  it  appeared  that  a  much  larger  sum  was  due  to 
the  plaintiff  than  was  awarded  by  the  referees.     The  Supreme  Court  set 
aside  the  judgment  and  ordered  an  accounting,  on  the  ground  that  the 
agreement  between  the  attorneys,  as  to  the  amount  to  be  awarded  by  the 
referees,  was  in  effect  a  compromise,  and  not  simply  an  award  ;  and  that 
the  plaintiff  was  not  bound  by  the  compromise,  and  the  judgment  in  pur- 
suance of  it,  on  the  ground  that  the  plaintiff's  attorney  had  exceeded  his 
authority.     Ihe  opinion  of  the  court  was  delivered  by  Chief  Justice 
Marshall  ;  and  the  legal  proposition  decided  was  identical  with  that 
involved  here,  with  this  exception,  that  in  this  case  it  appears  the  client 
protested  against  the  compromise  before  it  was  made,  and  against  the 
entry  of  the  judgment,  in  the  presence  of  the  court  and  of  the  opposing 
ouunsel,  while  in  that  case  it  only  appeared  that  the  client  was  ignorant 
of  the  compromise  until  after  the  entry  of  the  judgment,  and  had  not 
assented  to  it.     In  the  present  case,  there  was  not  only  a  want  of  author 
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ity  in  the  attorney  to  make  the  compromise,  hat  an  active  opposition  to 
ic  hy  the  client,  of  which  the  court  and  the  opposing  counsel  were  ad- 
vised before  the  entry  of  judgment.  In  Smith's  Heirs  v.  Dixon,  3  Met  a 
(Ky.)  438,  decided  in  1861,  the  facts  were  that  the  plaintiff  employed 
an  attorney  to  prosecute  an  action  in  equity  for  the  recovery  of  a  valuable 
tract  of  land  claimed  by  the  defendants  and  in  their  possession.  While 
the  action  was  pending  the  plaintiff^s  attorney  entered  into  a  compromise, 
whereby,  in  consideration  of  a  sum  of  money  paid  by  the  defendants, 
it  was  agreed  that  a  decree  be  entered  in  favor  of  the  defendants,  quiet- 
ing their  title  as  against  the  plaintiff,  and  dismissing  the  complaint.  The 
decree  was  accordingly  entered,  reciting  on  its  face  that  it  was  entered 
by  consent.  On  being  informed  of  the  facts,  the  plaintiff  brought  an 
action  to  set  aside  the  decree,  on  the  ground  that,  the  attorney  exceeded 
his  authority  in  entering  into  the  compromise  ;  and  this  view  was  sus- 
tained by  the  Court  of  Appeals.  Peters,  J.,  in  delivering  the  opinion  of 
the  court,  after  reviewing  the  authorities,  says  :  "  The  general  question 
of  the  authority  of  an  attorney  has  often  been  discussed  in  courts  of 
justice,  but  it  has  not  been  held  in  any  of  them  that  an  attorney,  who  is 
clothed  with  no  other  authority  than  what  is  incident  to  his  retainer,  can 
compromise  and  discharge  his  client's  claim."  After  citing  several 
Huthoiities  in  support  of  the  proposition,  he  proceeds  to  say  :  ^*  We  have 
been  referred  to  no  case  which  militates  against  the  ruling  in  the  forego- 
ing cases,  while  many  others  might  be  cited  which  fully  sustain  them." 
After  deciding  that  the  decree  must  be  set  aside,  he  says  :  '*  A  different 
conclusion  cannot  be  reached  (as  we  have  seen)  without  infringing  upon 
the  well-settled  rules  of  law,  and  sanctioning  a  dangerous  power  —  too 
dangerous  to  be  allowed  by  implication."  To  the  same  effect  are  Hudson 
V.  MtcheUy  14  Serg.  &  R.  307  ;  StackAouse  v.  O'Hara,  14  Penn.  St. 
88;  Stukelf/v.  Robinson,  Si  id.  316;  Abbe  v.  Rood,  6  McLean,  106; 
Derwent  v.  Loomer,  21  Conn.  245 ;  Davidson  v.  Rozler,  23  Mo.  387  ; 
Fitch  V.  Scott,  3  How.  (Miss.)  317 ;  to  which  might  be  added  many  other 
cases. 

It  is  claimed,  however,  that  a  different  rule  has  been  established  in 
this  State  by  the  statute  and  by  the  adjudications  of  this  court.  As  I 
construe  the  statute,  it  is  only  declaratory  of  the  common-law  rule, 
except  in  so  far  as  it  provides  that  the  '^  agreement "  by  which  an  attor- 
ney may  bind  his  client,  in  any  step  in  the  action,  ^'  shall  be  filed  with 
the  clerk  or  entered  upon  the  minutes  of  the  court."  It  was  not  in* 
tended  to  enlarge  or  abridge  the  authority  of  the  attorney :  but  only 
to  prescribe  the  manner  of  its  exercise,  by  requiring  the  agreement  tc 
be  filed  with  the  clerk  or  entered  upon  the  minutes.     The  only  adjudi- 
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cation  by  this  court  to  which  our  attention  has  been  called,  baling 
anj  material  bearing  upon  the  point  under  discusBion,  was  in  Holme$ 
V.  Boger$^  13  Gal.  191.  That  was  an  action  to  set  aside  a  decree 
entered  bj  the  consent  of  the  plaintiff's  attorney,  in  pursuance  of  a 
compromise  agreed  upon  by  the  attorney  without  the  knowledge  or 
consent  of  his  client. 

This  court  upheld  the  decree,  on  the  ground  that  in  the  absence  of 
fraud  or  mistake,  a  party  to  an  action  is  bound  by  a  judgment  entered 
by  the  consent  of  his  attorney,  under  the  drcumstances  stated,  and 
particularly  if  the  attorney  be  not.  insolvent  For  the  purposes  of  this 
decision  it  is  unnecessary  to  review  the  opinion  and  judgment  of  the 
court  in  that  case.  It  will  be  time  enough  to  do  so  when  a  similar  case 
shall  come  before  us.  But  in  the  present  case,  the  facts  are  quite  differ- 
ent. In  that  case,  all  that  appeared  was,  that  the  attorney,  without  the 
knowledge  or  consent  of  his  client,  compromised  the  cause  of  action,  and 
consented  to  the  entry  of  a  decree  in  accordance  with  the  terms  of  the 
compromise.  In  this  case  the  attorney  entered  into  the  compromise  in 
defiance  of  the  protest  of  his  client ;  and  in  open  court,  in  the  presence 
of  the  adverse  attorney,  the  client  remonstrated  against  it  as  having  been 
mode  without  authority,  and  insisted  that  the  trial  should  proceed.  The 
question  for  decision,  therefore,  is,  whether  by  virtue  merely  of  his 
retainer,  an  attorney  may  compel  his  client  to  submit  to  a  compromise 
against  his  protest  made  at  the  time,  and  renewed  in  open  court,  in.  pres* 
ence  of  his  adversary,  before  the  entry  of  the  judgment.  No  case  has 
been  produced,  nor  do  I  think  one  can  be  found,  in  which  any  court  has 
decided  that  such  a  proceeding  can  be  upheld  either  on  reason  or  autho^ 
ity.  Whatever  presumptions  the  court  or  the  adverse  party  might 
ordinarily  be  authorized  to  make,  as  to  the  authority  of  an  attorney  who 
proposes  to  compromise  his  client's  cause  of  action,  all  such  presumptions 
must  cease,  when  the  client,  before  the  transaction  is  consummated, 
notifies  the  court  and  his  adversary,  in  the  most  formal  manner,  that  his 
attorney  has  acted  without  authority,  and  that  he  repudiates  the  bargain. 
The  attorney  is  but  the  ag^nt  of  the  client  for  the  management  and 
conduct  of  the  cause ;  but  his  retainer  does  not  give  him  an  unlimited 
power  to  dispose  of  his  client's  estate,  by  way  of  compromise,  against 
which  the  latter  protests  in  the  presence  of  his  adversary,  before  the 
transaction  is  consummated.  If  the  mere  retainer  of  an  attorney  con- 
fers upon  him  so  dangerous  a  power  over  the  estate  of  his  client  — •  a 
power  against  the  exercise  of  which  the  protest  of  the  client,  made  at 
the  time  in  the  presence  of  his  adversary,  is  wholly  unavailing  —  it  ii 
time  that  so  serious  a  grievance  should  be  corrected  by  legislation.  It 
is  clear,  however,  that  the  power  does  not  exist. 
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Bat  it  is  suggested  that  the  administration  of  justice  would  be  serioasly 
embarrassed  if  it  was  incumbent  on  the  court,  and  on  the  adverse 
party  at  his  peril,  before  entering  a  consent  decree  founded  on  a  com- 
promise, to  engage  in  an  inquiry  whether  the  attorney  who  consented  to 
it  had  the  requisite  authority.  The  suggestion  is  satisfactorily  answered 
by  Sir  Samuel  Romillt,  Master  of  the  Rolls,  in  Svnnfen  v.  Svnnfen,  ««- 
pr€u  In  that  case  it  was  strongly  pressed  upon  the  court  by  the  Attor- 
ney-General, that  the  client  would  be  bound  by  a  compromise  entered 
into  by  his  attorney,  whether  the  client  had  consented  or  refused ; 
and  that  if  it  were  otherwise,  the  administration  of  justice  would  be 
greatly  impeded.  In  reply  to  this  suggestion  the  Master  of  the  Rolls 
says :  '^  But  if  the  doctrine  which  the  Attorney-General  expressed  so 
strongly  were  to  prevail,  viz.,  that  a  client  would  be  bound,  whether  he 
had  consented  or  refused,  it  would  be  the  incumbent  duty  of  the  court, 
in  every  case,  to  ascertain  that  the  facts  had  really  been  brought  before 
the  attention  and  had  received  the  consent  of  the  client  before  the  order 
was  made.  The  court  gives  credit  to  counsel,  and  with  good  justice,  for 
it  knows  that  they  act  according  to  their  instructions.  It  gives  credit  to 
the  instructions  given  by  the  solicitors,  knowing  perfectly  well  that  solic- 
itors act  with  the  most  perfect  bonaJideSy  and  never  give  instructions 
which  they  do  not  consider  they  are  duly  authorized  to  give.  Accord^ 
ingly,  it  is  for  this  reason  that  this  court  never  inquires  whether  the 
client  has  given  his  consent  or  authorized  the  solicitor  to  give  it ;  the 
court  assumes,  upon  the  statement  of  counsel,  that  the  solicitor  has  so 
instructed  him,  and  that  the  solicitor  has  obtained  the  consent  of  the 
client  to  the  arrangement.  If  that  were  not  so ;  if  the  solicitor,  without 
the  authority  of  his  client,  could  give  a  consent,  depriving  a  party 
of  a  certain  portion  of  his  property,  how  could  this  court  act,  with 
any  confidence,  without  seeing  that  the  solicitor  had  duly  exercised  his 
discretion  in  the  case  with  regard  to  adults,  as  it  does  with  regard  to  in- 
fants ? 

^^  In  the  case  of  infants  the  judge  inquires,  because  he  knows  they  can- 
not give  their  consent ;  but  he  does  not  do  so  in  the  case  of  persons  who 
are  competent  to  consent,  because  he  assumes  that  they  have  been  made 
acquainted  with  the  facts,  and  that  they  have  authorized  the  thing  to  be 
done.  If  the  case  were  otherwise,  what  would  be  the  consequence  of 
the  doctrine  suggested  by  the  Attorney-General  ?  It  would  be  this : 
That  every  prudent  man  who  employed  a  solicitor  to  conduct  a  case  for 
him  would  give  this  notice  to  the  opposite  side :  ^  You  are  to  under- 
stand that  my  employment  of  a  solicitor  does  not  authorize  him  to  com* 
promise  the  suit  without  my  express  sanction  and  authority.*     But  after 
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that  would  the  compromise  be  good  ?  for  a  great  portion  of  the  argument 
has  gone  to  this  extent :  that  the  attorney  has  a  species  of  aathority  of 
which  the  client  conld  not  deprive  him,  and  thnt  he  would  be  bound  by 
acts  done  under  that  authority,  although  done  against  his  desire,  ant)  al- 
though  that  desire  had  been  communicated  tQ  the  other  side. 

<<  I  myself  have  no  doubt  whatever,  both  on  principle  and  authority, 
that  the  employment  of  an  attorney  does  not  -entitle  him  to  sell  the  sub- 
ject-matter of  the  suit  either  to  a  stranger  or  to  the  opposing  party,  with- 
out an  authority  for  that  purpose  ;  and  that  so  far  from  its  being  produc- 
tive of  injurious  consequences  that  he  should  not  possess  that  authority, 
I  think  that  the  consequences  would  be  to  the  highest  degree  injurious  if 
he  had  it,  and  that  it  would  seriously  impede  the  administration  of  jus- 
tice. For  myself  I  should  in  that  case  be  indisposed  to  allow  any  case 
of  importance  to  be  taken  before  me  by  consent,  without  being  satisfied 
by  evidence  that  the  client  himself  had  been  communicated  with  on  the 
subject. 

'*  Since  I  have  been  upon  the  bench,  I  have  always  assumed  that  the 
client  has  been  communicated  with,  and  that  what  is  proposed .  is  done 
with  his  sanction  and  knowledge.  My  opinion  is,  that  unless  this  were 
so,  the  functions  of  this  court  in  matters  of  consent  would  be  paralyzed. 
It  would  be  too  great  an  abuse  of  authority  for  an  attorney  to  say  that 
he  has  a  right  to  dispose  of  the  property  of  his  client  in  a  particular  way, 
when  if  he  had  communicated  to  him  all  the  facts  the  result  would  have 
been  different ;  and  yet  that  the  other  side  are  at  liberty  to  say  that  they 
are  entitled  to  insist  on  such  an  agreement,  and  that  the  party  is  bound 
by  it" 

Mr.  Patterson  having  exceeded  his  authority  in  entering  into  the  com- 
promise, which  fact  was  known  to  the  adverse  attorney  at  the  time,  and 
was  brought  to  the  attention  of  the  court  before  the  decree  was  entered. 
I  am  of  opinion  that  the  plaintiffs  are  not  bound  by  it,  and  that  it  should 
be  set  aside. 

Judgment  reversed  and  cause  remanded,  with  an  order  to  the  court 
below  to  enter  a  judgment  vacating  and  setting  aside  the  consent  decre« 
in  the  foreclosure  suit. 

RemittUur  forthwith. 

Mr.  Chief  Justice  Wallace,  being  disqualified,  took  no  part  in  the 
dedsion. 
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Sale  —  of  invalid  Migations^^purckasBrpruumed  to  know  (he  law. 

naintiff  purchased  from  defendants  coonty  warrantp  drawn  bj  the  aaditor  upon  the 
treaiiurer,  but  which  were  npon  their  face  invalid,  and  not  a  charge  upon  the 
county.  Held,  that  plaintiff  was  preenmed  to  know  tiie  law,  and  in  the  absence  of 
fraud  or  misrepresentations,  could  not  recover  the  price  paid  defendant  {See 
note^  p,  66d.) 

ACTION  to  recover  of  defendant  monej  paid  bj  plaintifE  for  ooantj 
warrants.  These  warrants  were  issued  bj  the  aaditor  of 
Sacramento  county,  to  Sullivan,  as  assignee  of  one  Anderson,  an  ex- 
auditor  of  the  county,  and  were  for  the  sum  of  $33.00,  allowed  said 
Anderson  by  the  board  of  supervisors  of  said  county,  for  extending  the 
figures  on  the  general  tax  roll  for  two  years. 

The  board  had  no  authority  in  law  to  make  an  allowance  to  the  auditor 
for  the  services  designated,  beyond  the  sum  of  $500  for  any  one  year. 
Sullivan,  the  defendant,  sold  the  warrants  to  the  plaintifE  soon  after  they 
were  issued,  for  $2,772.  The  plaintiff  had  judgment,  and  the  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion. 

George  Cadwalader^  for  appellant. 

BecMy  Sf  Densan,  for  respondent. 

By  the  Court.  There  does  not  appear  to  have  been  any  fraud  or  mis- 
1  epresentation  by  the  defendant  in  the  sale  of  the  warrants  to  the 
plaintiff,  nor  were  they  forged  or  simulated.  On  the  contrary  they  were 
drawn  by  the  county  auditor  on  the  county  treasurer,  in  the  usual  form. 
It  appeared,  however,  on  their  face,  that,  as  the  law  then  stood,  they  did 
not  constitute  a  valid  charge  on  the  county  treasury.  The  plaintiff  is 
chargeable  with  notice  of  all  the  facts  which  were  patent  on  the  face  of 
the  warrants,  and  must  be  presumed  to  have  known  tliat  they  did  not 
constitute  a  charge  upon  the  treasury,  as  the  law  then  was.  The  maxim, 
tffnoraniia  legis  non  excusat,  applies  to  such  a  case.  Kenyan  v.  WeUy^  20 
Cal.  640.  Having  purchased  with  a  knowledge  of  the  facts,  and  being 
presumed  to  know  the  law  applicable  to  the  facts,  the  plaintiff  got  pre- 
cisely what  he  purchased  ;  and  if  his  speculation  has  proved  unprofitable, 
he  must  b^  content  with  the  result.      The  following  authorities,  we 
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chink,  are  condusive  against  the  plaintiff :    Benjamin  on   Sales,  309 ; 
LameHyr.  Heath,  15  M.  &  W.  487 ;  Lawe9  y.  Purser,  6  E.  &  B.  930. 
Judgment  and  order  reversed,  and  cause  remanded  for  new  trial. 

Note.— See  Otis  v.  Cuilum^  92  U.  S.  S.  C.  447.  In  that  case  a  oauk  sold  pLaintiff  muni- 
cipal bonds  which  were  afterward  adjudged  void  on  the  ground  that  the  legislature  had 
no  power  to  pass  the  act  nnder  wliicii  they  were  issued.  The  plaintiff  thereupon 
brought  suit  against  the  bank  to  recover  the  amount  paid  for  the  bonds.  The  court  held 
that  tn  the  absence  of  express  warranty  the  bank  was  not  Liable,  and  that  the  vendor 
of  such  securities  is  liable  ex  delicto  for  bad  faith,  and  ex  contractu  there  is  an  implied 
warranty  on  his  part  that  they  belong  to  him  and  are  not  forgeries,  but  not  beyond!  this 
unless  there  is  express  stipulation.  ^Rbp. 


Pbtob  v.  Dowkst. 

(0OCaL888.) 
CoMtituttmal  law  "^remedial  itatutes'^  statutes  attempting  to  validate  9oid  judffwsents. 

A  statute  attempting  to  validate  a  Judgment  void  for  want  of  Jurisdiction  and  sales 
made  under  it,  field  void  (1)  as  an  attempt  by  the  legislature  to  exercise  Judicial 
power,  and  (2)  as  in  contravention  of  the  oonstltnttonal  provision  tiiat  **  no  person 
can  be  deprived  of  his  property  without  due  process  of  law." 

EJECTMENT  to  recorer  an  undivided  one-half  of  a  tract  of  land. 
Nathaniel  Pryor,  a  resident  of  Los  Angeles,  died  on  the  10th  day  of 
May,  1850,  seized  in  fee  of  the  demanded  premises,  along  with  other 
lauds  in  Los  Angeles,  and  also  leaving  personal  property.  He  left,  sur* 
viving  him,  a  wife,  Paula  Romero,  and  two  sons,  Paul  and  the  plaintiff 
Nathaniel.  The  plaintiff  was  bom  in  September,  1848.  By  the  will, 
the  testator  devised  to  the  plaintiff  an  undivided  one-half  of  the  demanded 
premises,  and  to  his  wife  the  other  half.  The  will  was  admitted  to  pro- 
bate 00  the  2d  day  of  July,  1850.  The  executors  nominated  in  the  will 
refused  to  qualify,  and  on  the  16th  day  of  January,  1851,  Thomas  Fors- 
ter  filed  a  petition  for  letters  of  administration. 

On  February  8,  1851,  the  court  made  and  entered  io  its  minutes  the 
following  order,  viz. :  <*  In  the  matter  of  the  estate  of  Nathaniel  M. 
Pryor,  proof  being  made  to  the  court  that  notice  has  been  given  according 
to  law  of  the  application  for  letters  of  administration  now  pending,  and 
no  person  appearing  to  contest  said  application,  it  is  ordered  by  the  court 
that  Thomas  Forster  be  appointed  administrator  with  the  will  annexed, 
of  the  estate  of  Nathaniel  M.  Pryor,  and  that  he  give  security  according 
to  law,  and  that  until  the  filing  of  bond,  the  said  Thomas  Forster  b  ap- 
pointed special  administrator  of  said  estate."  '* 
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There  was  found  among  the  papers  of  the  estate,  a  bond  signed  by 
Thomas  Forster  and  John  Forster,  bat  it  had  not  been  filed  or  approved 
by  the  Probate  Court,  nor  was  there  any  entry  in  the  minutes  of  the 
Probate  Court  in  reference  to  it.  Shortly  after  the  date  of  the  bond 
Forster  assumed  to  act  as  administrator,  and  filed  petitions  and  made 
reports  to  the  court  in  that  capacity,  and  was  treated  as  such  by  the  court. 
Said  Forster  did  not,  however,  take  the  oath  of  office,  nor  were  lettei  s 
of  administration  issued  to  him.  On  the  14th  day  of  January,  1858, 
Forster  filed  a  petition  asking  for  an  order  to  sell  'real  estate,  part  of 
which  constituted  the  demanded  premises. 

It  did  not  appear  from  the  minutes  or  records  of  the  court,  or  from 
any  papers  on  file,  or  otherwise,  that  any  proceedings  were  had  by  the 
court  in  reference  to  the  said  petition  or  the  sale  prayed  for,  at  the 
March  term  of  said  year,  or  at  any  term  until  the  July  term. 

The  court  decreed  that  the  administrator  proceed  to  sell  the  real  estate, 
and  the  sale  was  made. 

On  the  2lBt  day  of  September,  1853,  the  next  day  after  the  report  of 
sale  had  been  filed,  the  court  made  an  order  confirming  the  sale,  and  on 
the  day  following,  Forster  executed  and  delivered  to  the  purchaser  a  deed 
in  the  usual  form.  Forster  was  finally  discharged  from  the  administration, 
and  the  administration  closed  on  the  SOth  day  of  January,  1854.  The 
defendants  claimed  the  demanded  premises  under  the  purchase  at  the 
administrator's  sale.  They  were  severally  in  possession  of  parcels  of 
the  same,  and  answered  separately,  setting  up  the  statute  of  April  2, 
1866.  The  plaintiff  had  judgment  in  the  court  below,  and  the  defend- 
ants appealed. 

The  other  facts  are  stated  in  the  opinion. 

Jamei  H,  Landen^  for  appellants. 

CHaudlj  Chapman  ^  Smithy  for  respondent 

McKiNSTRT,  J.  The  act  of  April  2, 1866,  reads  as  follows:  <' In  all 
cases  where  real  estate  has  been  sold  in  this  State,  under  the  order  of 
the  Probate  Courts  of  the  several  counties,  to  purchasers  in  good  faith, 
and  for  a  valuable  consideration,  and  defects  of  form,  or  omissions,  or 
errors  exist  iu  any  of  the  proceedings,  such  sales  are  hereby  ratifiud, 
confirmed  and  made  valid,  and  sufficient  in  law  to  transfer  the  tide  of 
the  property  sold  ;  provided,  however,  that  this  act  shall  not  affcxst,  in 
any  manner,  rights  acquired  prior  to  its  passage  by  vendees,  grantees  '^i 
mortgagees,  who  claim  interests  in  or  liens  upon  such  property  undei 
Vol.  XTX.— 83 
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heirs  or  devisees  adversely  to  such  prohate  sales,  nor  to  sanction  in  any 
inanner  cases  of  actual  fraud."     Statutes  of  1865-6,  p.  824. 

At  the  former  hearing,  this  court  expressed  the  opinion  that  the 
words  *^  defects  of  form,  omissions  or  errors,"  did  not  embrace  a  want  of 
power  in  the  person  assuming  to  act  as  administrator,  or  the  aoeenoe  of 
jvrisdietion  in  the  court  which  ordered  the  sale. 

Inasmuch,  however,  as  the  members  of  the  court  were  not  unanimous 
in  the  constniction  then  given,  and  in  deference  to  the  urgent  appeal  of 
counsel,  we  have  given  to  the  principal  question  suggested  the  investiga« 
tion  its  importance  demanded.  As  the  result  of  such  investigation,  we 
are  compelled  to  announce  (assuming  the  act  to  have  been  intended  to 
render  valid  and  sufficient  in  law  the  formal  judgments  of  the  Probate 
Courts,  in  themselves  null),  that  the  statute  is  without  effect,  in  so  far  as 
it  attempts  to  validate  such  void  judgments. 

A  long  series  of  decisions  in  this  State,  uniformly  holding  to  the 
same  rule,  has  determined  that  the  application  of  an  executor  or  admin- 
istrator for  the  sale  of  lands  belonging  to  the  estate  is  a  special  and  in- 
dependent proceeding ;  that  the  jurisdiction  of  the  Probate  Court  de» 
pends  absolutely  on  the  sufficiency  of  the  petition  ;  in  other  words,  on 
its  substantial  compliance  with  the  requirements  of  the  Probate  Act. 
Though  the  proceeding  for  this  sale  occurs  in  the  general  course  of  ad- 
ministration, it  is  a  distinct  proceeding  in  the  nature  of  an  action  in 
which  the  petition  is  the  commencement  and  the  order  of  sale  is  the 
judgment.  The  necessity  for  a  sale  is  not  a  matter  for  the  executor  or 
administrator  to  determine,  but  is  a  conclusion  which  the  court  must 
draw  from  the  facts  stated,  and  the  petition  must  furnish  the  materials 
for  its  judgment.  Gregory  v,  McPherson^  IS  Cal.  562;  Tovmsend  y, 
Gordon,  19  id.  188;  Gregory  v.  Taber,  id.  397;  Sprigg's  E$tate,  20 
Cal.  121 ;  Haynes  v.  Meeks,  id.  288.  And  the  jurisdiction  of  the  Pro- 
bate Court  to  order  the  sale  depends  on  the  averments  in  the  petition, 
and  not  on  the  truth  of  those  averments.  Fitch  v.  MiUer,  20  Cal.  852  ; 
Haynes  v.  Meeksy  supra. 

It  is  unnecessary  to  point  out  the  defects  in  the  petition  found  in  the 
transcript.  It  is  beyond  all  question  that  it  was  insufficient  to  authorize 
the  court  to  order  this  sale.  It  is  certain,  therefore,  that  the  judgment, 
in  form,  ordering  the  sale,  is  utterly  void,  unless  the  act  of  April  2, 
1866,  has  given  it  vitality. 

Even  if  we  were  convinced  that  the  decisions  to  which  we  have  re* 
ferrod  were  erroneous,  and  felt  ourselves  at  liberty,  at  this  day,  to  hoM 
that  the  proceeding  which  led  up  to  the  order  of  sale  was  merely  ancil- 
lary to  the  general  administration,  and  any  defects  in  the  petition  vrtre 
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but  irregularities  not  affecting  the  jurisdiction  of  the  court  to  order  the 
sale,  as  part  of  the  general  proceedings  for  the  settlement  and  distribu- 
tion of  the  estate,  there  is  yet  another  fact  in  this  record  which  shows 
the  action  of  the  Probate  Court  to  have  been  absolutely  void.  It  was 
found  by  the  District  Court  that  Forster  was  never  appointed  adminis- 
trator, but  that  a  conditional  order  only  was  made  to  the  effect  that  he 
should  become  administrator,  on  giving  security  by  filing  the  bond  re- 
quired by  law ;  and  it  is  further  found  that  he  never  filed  such  bond,  or 
otherwise  qualified  as  such  administrator.  The  order  for  the  appoint- 
ment, the  qualification  of  the  appointee,  and  the  issuing  of  letters  to  him, 
were  all  necessary  proceedings  to  invest  such  appointee  with  the  office 
of  administrator.  Estate  of  Hamilton^  34  Cal.  464.  The  letters  of 
administration  may  indeed,  when  issued,  be  evidence  of  the  regularity  of 
the  previous  proceedings,  but  here  no  letters  were  ever  issued,  and  it 
afiirmatively  appears  that  no  bond  was  ever  filed,  nor  oath  taken.  For- 
ster, therefore,  was  not  administrator  of  the  estate,  and  both  the  pre- 
tended sale  by  him  and  the  order  purporting  to  authorize  it  made  by  the 
Probate  Court  —  then  a  court  of  inferior  and  limited  jurisdiction  —  were 
inoperative  to  transfer  to  the  purchaser  any  right  or  estate  in  the  land, 
legal  or  equitable.  Nor  can  any  recognition  by  the  Probate  Court  make 
one  an  administrator  de  facto.  No  person  can  fill  that  position,  except 
after  due  appointment  and  qualification.  Under  our  system,  there  is 
probably  no  such  thing  as  an  executor  de  son  tort ;  at  all  events,  no  man 
can  be  executor  (ie  son  tort  in  regard  to  land.  And  generally,  it  may  be 
said,  an  executor  de  son  tort  is  an  executor  only  for  the  purpose  of  being 
sued,  or  made  liable  for  the  assets  with  which  he  has  intermeddled. 
Bouv.  Law  Die.  It  necessarily  follows,  that  an  attempted  sale  of 
land  of  an  estate  by  One  not  executor  or  administrator  can  transfer  no 
right,  even  though  there  should  be  a  subsequent  order  of  the  Probate 
Court  as  upon  a  final  accounting  by  the  pretended  administrator. 

The  forty-sixth  section  of  the  act  of  April  20,  1863,  "  concerning  the 
courts  of  justice  and  judicial  ofl^cers  "  (Stats.  1863,  p.  336),  did  not  ren- 
der the  order  directing  the  sale  presumptively  regular,  and  within  the 
jurisdiction  of  the  Probate  Court.  It  is  not  necessary  to  inquire  whether 
that  act  is,  in  other  respects,  applicable  to  the  facts  of  the  present  case  ; 
it  is  enough  to  say  that  it  clearly  refers  only  to  the  Probate  Courts  to  be 
organized  under  the 'constitutional  amendments  of  1862,  and  not  to  the 
Probate  Courts  previously  existing.  That  act  repealed  the  statute  of 
1853,  and  those  amendatory  thereof,  which  had  provided  for  the  organ- 
ization of  the  courts,  and  the  duties  of  judicial  officers ;  such  repeal  to 
take  effect  only  when  the  organization  of  the  courts  under  :he  constitu- 
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tional  amendments  should  be  perfected ;  and  it  also  fully  defined  the 
jurisdiction  and  duties  of  the  courts  and  judicial  officers  under  the  amend 
ments.  That  the  rule  declared  in  the  forty-sixth  section  of  the  act  vas 
not  intended  to  apply  to  the  old  Probate  Courts  is  demonstrable  from  the 
circumstance  that  it  was  to  take  effect  only  after  those  courts  had  gone 
out  of  existence,  and  when  the  new  courts  had  supplabted  them.  The 
old  Probate  Court  —  a  court  of  inferior  and  limited  jurisdiction  —  ceased 
at  the  same  moment  of  time  that  the  new  Probate  Court  —  whose  '^rec- 
ords, orders,  judgments  and  decrees  "were  to  have  accorded  to  them  the 
like  force  and  effect,  and  legal  presumptions,  as  those  of  the  District 
Court  —  began  to  exist 

The  question  which  remains  to  be  considered  is  this  :  Has  the  legis- 
lature  power  to  make  a  pretended  and  void  judgment,  entered  by  a  court 
without  jurisdiction,  valid  and  effective  for  any  and  all  purposes  ? 

Very  able  jurists  have  intimated  that  the  courts  of  some  of  the  States 
have  gone  further  than  .correct  principles  would  warrant  to  sustain  re< 
troactive  laws ;  a  species  of  legislation  always  cautiously  to  be  admitted, 
because  obnoxious  to  most  serious  objections.  Nowhere,  perhaps,  had 
the  courts  gone  farther  in  that  direction  than  in  Pennsylvania.  The  in 
dlgnant  language  of  Chief  Justice  Gibson,  in  Qreenough  v.  Greenongh^ 
indicates  his  opinion  that  such  decisions  had  brought  the  law  of  that 
State  to  an  unenviable  condition.  <^  In  a  moral  or  political  aspect," 
says  he,  ^  an  invasion  of  the  right  of  property  is  as  unjust  as  an  invasion 
of  the  right  of  personal  security.  But  retroactive  legislation  began  and 
has  been  continued,  because  the  judiciary  has  thought  itself  too  weak  to 
withstand ;  too  weak,  because  it  has  neither  the  patronage  nor  the 
prestige  necessary  to  sustain  it  against  the  antagonism  of  the  legisla- 
ture and  the  bar.  Tet,  had  it  taken  its  stand  on  the  rampart  of  the 
Constitution  in  the  outset,  there  is  some  little  reason  to  think  that  it 
might  have  held  its  ground.  Instead  of  that  it  pursued  a  temporizing 
course,  till  the  mischief  had  become  intolerable,  and  till  it  was  compelledi 
in  Norman  v.  Heistj  and  Bolton  v.  Johns,  to  invalidate  certain  acts  of 
legislation,  or  rather  to  reverse  certain  legislative  decrees."  11  Penn.St 
495.  And  the  Supreme  Court  held  that  in  Pennsylvania  the  legisla- 
ture  could  not  exercise  judicial  power,  nor  take  away  property  without 
due  process  of  law. 

The  repugnance  of  Chancellor  Kent  to  this  species  of  legislation 
appears  from  his  very  able  opinion  in  DcLsh  v.  Von  Kleecke  7  Johns. 
477.  In  his  Commentaries,  after  saying,  *'  A  retrospective  statute, 
affecting  and  changing  vested  rights,  is  very  generally  considered  in  this 
country  as  founded  on  unconstitutional   principles,   and  conseciuently 
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inoperative  and  void  "  (vol.  1,  p.  456),  he  adds,  that  this  does  not  apply 
to  a  remedial  statute  which  may  be  of  a  retrospective  nature ;  and  ha 
tlien  proceeds  to  define  such  statutes  with  so  many  conditions  and 
restrictions  as  show  how  much  he  was  impressed  with  the  danger  of  an 
abuse  of  the  power,  unless  restrained  by  constant  reference  to  its  many 
limitations  under  our  American  Constitutions.  Among  these  conditions 
hu  declares  '*  that  it  has  been  held  ''  the  courts  may  regard  the  circum- 
stance that  a  law  ^^  is  clearly  just  and  reasonable/'  but  he  is  careful  not 
to  commit  himself  to  the  statement  that  such  matters  may  be  at  aU  con- 
sidered when  the  sole  question  is  one  of  legislative  power.  The 
reference  seems  to  be  to  Ghshen  v.  Stonington,  4  Conn.  209,  a  judg- 
ment which  may  be  sustained  on  other  grounds,  but  where  the  court 
seems  to  have  relied  on  the  aphorism  of  Bacon,  that  retroactive  laws 
ought  not  to  be  passed,  nisi  uhi  leges  cumjusticia  retrospicere  possint. 
But  the  Connecticut  case  was  not  decided  on  the  broad  ground  that  such 
laws  may  be  enacted  in  an  American  State  whenever  they  appear  to  be 
just  and  reasonable,  nor  could  it  have  been  without  a  clear  violation  of 
fundamental  principles.  In  both  instances  referred  to  in  the  ^  Common 
taries,"  and  which  are  ordinarily  referred  to  as  illustrations  of  the  powei 
to  pass  retroactive  laws,  being  statutes  to  confirm  formei  marriages 
defectively  celebrated,  and  to  confirm  sales  of  land  defectively  acjuiowl- 
edged,  the  contracts  were  such  as  would  have  been  valid  at  the  common 
law,  and  the  effect  of  the  subsequent  statute  was  simply  to  remove  an 
obstacle  created  by  a  former  statute.  The  author  remarks  :  **  The  legal 
'ights  affected  in  those  cases  by  the  statute  were  deemed  to  have  been 
v'ested  subject  to  the  equity  existing  against  them,  and  which  the  statute 
recognized  and  enforced.''  And  statutes  to  cure  defective  acknowledge 
ments  seem  originally  to  have  been  sustained  on  the  theory  that  the 
vendor,  upon  established  principles  of  equitable  cognizance,  had  parted 
with  the  title  to  the  land.  Thus,  in  Chestnut  v.  Shane's  Lessee,  16  Ohio, 
691),  the  Supreme  Court  of  Ohio  expressly  say  of  such  a  curative  act : 
**  It  operates  only  on  that  class  of  deeds  when  enough  has  been  done  to 
show  that  a  Court  of  Chancery  ought  in  each  case  to  render  a  decree  for 
a  conveyance,  assuming  that  the  certificate  was  not  such  as  the  law 
required.  And  when  the  title  was  such  that  equity  ought  to  interfere 
and  decree  a  good  legal  title,  it  was  within  the  power  of  the  legislature 
to  confirm  the  deed,  without  subjecting  an  indefinite  number  to  the  use- 
loss  expense  of  unnecessary  litigation." 

Nowhere  does  Chancellor  Kent  intimate  an  opinion  that  the 
legislature  can  validate  a  pretended  judgment  of  a  court,  rendered  with- 
out the  acquisition  of  jurisdiction,  or  that  it  can  annul  a  valid  judgment. 
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He  closes  his  remarks  on  the  subject  with  the  warning:  ^^The  cases 
cannot  be  extended  beyond  the  circumstances  on  which  they  repose, 
without  putting  in  jeopardy  the  energy  and  safety  of  the  general  prin- 
ciples." Nor  can  the  power  to  validate  a  void  decree  be  employed 
indirectly,  by  declaring  how  a  judicial  question  —  arising  on  the  law  as  it 
8tood  prior  to  the  declaratory  statute  —  ought  to  have  been  decided.  As 
suggested  in  a  note  (1  Kent's  Com.  456)  :  *'  It  seems  to  be  settled  as  the 
sense  of  the  courts  of  justice  in  this  country,  that  the  legislature  cannot 
pass  any  declaratory  act,  or  act  declaratory  of  what  the  law  was  before 
its  passage,  so  as  to  give  it  any  binding  weight  with  the  courts/*  And 
this  position  is  supported  by  an  abundance  of  authority. 

The  legislature  of  California  cannot  exercise  any  judicial  function, 
and  no  person  in  this  State  can  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.     Constitution,  Art.  Ill ;   Art.  I,  §  8. 

It  would  be  very  difficult,  if  not  impossible,  to  harmonize  the  decisions 
of  the  courts  of  the  several  States  of  the  Union  relative  to  the  subject 
we  are  considering,  although  the  divergence  in  the  reasoning  of  the 
courts  is  not  so  great  as  the  judgments  would  seem  to  indicate.  But  it 
has  alwavs  been  held  where  a  Constitution  similar  to  our  own  exists, 
that  the  legislature  can  neither  exercise  judicial  power  nor  deprive  n 
citizsn  of  his  property,  except  by  the  law  of  the  land ;  the  doubt  some* 
times  being,  what  is  the  property,  or  the  vested  rights,  of  which  he  may 
not  be  so  deprived.  In  the  present  case  it  cannot  be  pretended  that  the 
purchaser  at  the  Forster  sale  acquired  any  equitable  estate,  which  he 
could  make  the  foundation  of  an  action  against  the  heirs  or  devisees,  and 
that  the  effect  of  the  statute  was  to  transform  an  equitable  into  a  legal 
title.  Chestnut  v.  Skans^s  Lessee,  supra.  As  to  any  vague,  indeter- 
minate and  indeterminable  *^  moral  equity '' —  if  any  such  exist  —  it  may 
well  be  doubted  whether  we  can  recognize  such,  since  the  courts  have  no 
standard  by  which  to  estimate  its  sufficiency  or  effectiveness.  Even  if 
we  could  adopt,  however,  the  measure  of  right  suggested  by  some  of  the 
cases,  we  are  not  prepared  to  hold  that  the  plaintiff  in  this  action  may 
not  insist  upon  his  complete  legal  and  equitable  title,  without  violating 
any  principle  of  morality.  9  Gill,  299.  Admitting  that  the  estate  of 
the  ancestor  comes  to  the  heir  burdened  with  the  debts  of  the  former,  it 
is  siil)  the  right  of  the  latter  —  when  courts  are  organized,  or  are 
required  by  the  Constitution  to  be  organized  for  the  settlement  of 
the  estates  of  descendants  —  to  have  the  debts  ascertained  and  the 
property  applied  by  a  tribunal  of  competent  jurisdiction.  And,  upon 
any  theory,  the  doctrine  of  estoppel  —  which  is  claimed  to  impose  an 
imperfect  duty  capable  of  being  ripened  into  a  perfect  obligation  by  tho 
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legislative  will  —  can  have  no  application,  unless  a  party  by  his  own  con« 
tract,  or  other  voluntary  act,  has  placed  himself  in  such  an  attitude  that 
it  would  be  a  violation  of  sound  morality  on  his  part  for  him  to  adhere 
to  and  insist  on  his  legal  and  equitable  rights.  It  ought  not  to  be  mode 
to  apply  to  this  plaintiff  merely  because  he  was  a  party,  as  an  infant,  to 
a  pretended  legal  proceeding. 

It  would  seem  to  have  been  said  by  the  Supreme  Court  of  Indiana, 
that  a  void  judgment  could  be  rendered  valid  by  a  subsequent  act  of  .be 
legislature.  Walpole  v.  ElUott^  18  Ind.  259.  But,  as  is  pointed  out 
by  Judge  Coolet  (Const.  Lim.  383.  note  3),  the  language  employed  was 
broader  than  the  facts  called  for,  since,  in  that  case,  there  was  not  a  fail- 
ure of  jurisdiction,  but  an  irregular  exercise  of  it.  And  that  learned 
writer  thus  lays  down  the  rule  as  to  retrospective  statutes  in  respect  to 
legal  proceedings  :  *'  In  judicial  proceedings,  if  there  was  originally  a 
failure  of  jurisdiction,  no  subsequent  law  can  confer  it."  Const.  Lim. 
383.  *^  A  retrospective  statute  curing  defects  in  legal  proceedings  where 
they  are  in  their  nature  irregularities  only,  and  do  not  extend  to  nratters 
of  jurisdiction,  is  not  void  on  constitutional  grounds,  unless  expressly 
forbidden."  Id.  871. 

In  Nelson  v.  Rountree^  the  Supreme  Court  of  Wisconsin  treat  as  ^  not 
to  be  discussed  at  this  day  "  the  proposition  that  the  legislature  is  com- 
petent to  declare  that  to  be  a  judgment  which  before  was  no  judgment. 
23  Wis.  370.  And  in  reference  to  the  statute  of  1866,  may  be  rn 
peated  what  was  said  by  the  Supreme  Court  of  Illinois,  in  respect  to  h 
statute  not  very  dissimilar  :  ^^  If  it  was  competent  for  the  legislature  lo 
make  a  void  proceeding  valid,  then  it  has  been  done  in  this  case.  Upon 
this  question  we  cannot  for  a  moment  doubt  or  hesitate.  They  can  no 
more  impart  a  binding  efficacy  to  a  void  proceeding  than  they  can  take 
one  man's  property  from  him  and  give  it  to  another.  Indeed,  to  do  the 
one  thing  is  to  accomplish  the  other."     McDamel  v.  Correll,  19  III.  228. 

As  we  have  seen,  the  order  of  the  Probate  Court  directing  the  sale  by 
Forster,  and  the  sale  of  the  19th  of  September,  1853,  were  vatcL  If 
prior  to  the  enactment  of  April  2,  1866,  the  validity  of  the  sale  in  ques- 
tion has  been  presented  to  this  court,  even  in  a  collateral  proceeding, 
we  must  have  held,  both  upon  reason  and  authority,  that  it  transferred 
to  the  purchaser  no  estate  in  the  land.  Had  the  District  and  Supreme 
Court  in  fact  decided  the  sale  by  Forster  to  be  void,  and  the  legislature 
had  then  enacted  that  the  judgment  should  be  set  aside,  and  the  validity 
ot  such  sale  again  be  made  the  subject  of  judicial  inquiry,  the  interference 
by  the  legislature  with  a  distinct  department  of  the  government  would 
be  palpably  apparent  to  every  mind.     In  every  case,  and  the  instances 
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are  few,  in  which  Buch  a  law  has  been  passed  npon  by  the  oourts  of  a 
State  having  a  written  Constitution,  it  has  been  declared  unconatitution&l ; 
eren  when  there  was  in  the  written  Constitution  no  express  provision 
prohibiting  the  legislature  from  exercising  judicial  power.  But  had 
ihe  legislature  gone  one  step  further,  and,  by  special  enactment  or  by 
general  law  covering  the  case,  commanded  the  courts  which  had  rendered 
a  judgment  in  favor  of  a  plaintiff,  in  an  action  based  on  the  invalidity 
of  the  Forster  sale,  to  set  it  aside  and  to  enter  a  judgment  for  the  de- 
fendant, such  arbitrary  attempt  would  at  once  have  been  recognized  as 
an  abuse  not  to  be  tolerated  under  our  free  Constitution  of  government. 
The  circumstance  that  the  validity  of  this  very  order  of  sale  had  never 
been  before  the  courts  does  not  make  the  statute  (assuming  that  it  ap- 
plies to  such  order)  any  the  less  an  effort  summarily  to  dispose  of  a 
question  purely  judicial,  or  to  deprive  citizens  of  their  property  ^  with- 
out due  process  of  law."  This  last  expression  is  the  equivalent  of  ^*  the  law 
of  the  land ; "  a  law,  which,  as  said  by  Mr.  Webster  in  the  Dartmouth 
College  case*  "  hears  before  it  condemns ;  which  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial." 

If  we  assume  the  act  to  have  validated  the  Forster  sale  (and  order  of 
sale\  then  the  lands  which  up  to  the  date  of  the  act —  April  2,  1866 — 
belonged  to  the  heirs  of  Nathaniel  M.  Pryor,  from  that  date  became  the 
property  of  other  persons,  and  this  transfer  was  accomplished  by  the 
legislative  act  alone.  And  even  if  we  could  indulge  the  fiction  that  the 
parties  to  be  deprived  of  their  estates  had  notice  of  the  intended  act,  and 
a  hearing  and  opportunity  to  produce  witnesses,  or  to  show  cause  why 
the  act  should  not  be  passed,  this  would  have  been  a  species  of  trial,  and 
the  exercise  of  judicial  power  by  the  legislature. 

Sections  154  and  155  of  the  Probate  Act  of  1851  vead  as  follows: 
'^  When  the  personal  estate  in  the  hands  of  the  executor  or  administrator 
shall  be  insufficient  to  pay  the  allowance  to  the  family  and  all  the  debts 
and  charges  of  the  administration,  the  executor  or  administrator  may  sell 
the  real  estate  for  that  purpose  upon  the  order  of  the  county  judge.  To 
obtain  such  order  he  shall  present  a  petition  to  the  Probate  Court,  set- 
ting forth  the  personal  estate  that  has  come  to  his  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of :  the  debts  outstacding  against  the 
deceased,  as  far  as  the  same  can  be  ascertained ;  a  description  of  all  the 
real  estate  of  which  the  testator  or  intestate  died  seised ;  and  the  con- 
dition and  value  of  the  respective  portions  and  lots ;  the  names  and  ages 
of  the  devisees,  if  any,  and  of  the  heirs  of  the  deceased ;  which  petition 
shall  be  verified  by  the  oath  of  the  party  presenting  the  same." 

It  cannot  be  doubted  that  the  effort  to  ascertain  the  existence  or  non« 
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existence  of  the  facts  which,  under  the  law,  can  alone  authorise  a  sale  of 
real  estate,  is  a  judicial  inquiry,  and  that  the  finding  of  facts  which  must 
precede  the  order  of  sale  is  a  judicial  finding.  The  determination  that  a 
sale  is  necessary  for  a  purpose  stated  in  the  petition  is  an  adjudication^ 
and  the'  power  thus  to  adjudicate  may  be,  and  has  been,  appropriately 
placed  in  the  Probate  Court,  a  judicial  tribunal  expressly  named  as  such 
in  the  sLcth  article  of  the  Constitution,  which  treats  of  the  '^  judicial  de- 
partment." 

As  appears,  however,  in  the  present  case,  the  petition  was  fatally  de- 
fective, and  the  Probate  Court  had  no  power  to  authorize  Forster  (not 
an  executor  or  administrator)  to  make  a  sale.  We  can  discover  no  well- 
founded  distinction  between  a  want  of  jurisdiction  as  to  the  persons  of 
p<irties  to  a  proceeding,  and  an  entire  failure  of  jurisdiction  as  to  the 
subject-matter,  such  as  appears  by  this  record.  In  Massachusetts,  if, 
when  a  widow  presents  her  petition  to  the  Probate  Court  to  have  her 
homestead  set  off,  the  heirs  dispute  her  claim,  the  issue  between  her  and 
them  must  be  tried  in  some  other  court  But,  notwithstanding  the  oppo- 
sition of  the  heirs,  the  Probate  Court  heard  the  matter,  and  after  a  trial, 
in  which  oB  parties  in  irUerest  participcUedy  entered  a  decree  denying  the 
petition,  on  the  ground  that  the  widow  had  no  homestead.  In  proceed- 
ings before  a  court  of  competent  jurisdiction,  shd  afterward  sought  to 
assert  her  claim  to  a  homestead.  Her  claim  was  opposed  on  the  ground, 
amongst  others,  that  her  right  had  been  terminated  by  the  decree  of  the 
l^robate  Court  But  the  Supreme  Court  of  Massachusetts  held,  not> 
withstanding  the  Probate  Court  had  fully  acquired  jurisdiction  of  the 
persons  of  all  interested,  and,  but  for  the  opposition  of  the  heirs,  would 
have  had  power  to  enter  the  decree,  that  the  decree  was  absolutely  void. 
Freeman  on  Judgments,  264;  Mereier  v.  Chace^  9  Allen,  242.  Had 
all  interested  in  Pryor*s  estate  been  present  when  the  order  of  sale  was 
made  (as  it  is  claimed  they  were),  the  court  would  have  had  no  power 
to  order  a  sale  by  one  on  whom  the  power  to  sell  could  not  be  legally 
conferred ;  nor  to  inquire,  in  the  absence  of  a  peHtian,  whether  a  sale 
was  legally  necessary  for  any  purpose  which  might  have  been  sst  forth  in 
a  proper  petition. 

As  the  proceeding  in  the  Probate  Court  was  void,  no  adjudication  waa 
made  prior  to  the  act  of  April  2,  1866,  and,  as  we  have  seen,  the  legis- 
lature cannot  adjudicate  upon  the  legal  rights  of  parties.  Such  ques- 
tions as  are  judicial  in  their  nature  are  not  to  be  settled  arbitrarily  or 
capriciously,  but  by  the  application  of  fixed  rules  and  established  prin- 
ciples. A  judgment  must  be  the  result  '^  of  due  inquiry,  sufficient  \m 
aatisfy  the  discretion  and  convince  the  judgment  of  the  officer  of  the  law, 
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in  whom  the  authority  and  jurisdiction  to  decide  the  questions  in^olTed 
have  been  duly  vested."  Denny  v.  Mattoan,  2  Allen  (Mass.),  380. 
Unti?  such  adjudication,  no  proper  foundation  is  laid  for  the  order  oi 
sale,  nor  in  the  absence  of  such  adjudication  by  the  court  of  competent 
jurisdiction,  can  the  property  of  heirs  or  devisees  be  said  to  be  taken 
£]*oiQ  them  by  due  process  of  law.  If  they  are  to  be  held  to  all  the  conse* 
'^uonces  which  would  have  followed  from  a  proper  and  valid  adjudication, 
it  must  be  by  virtue  of  the  act  of  1866,  and  not  by  virtue  of  any  judg- 
ment of  the  Probate  Court.  Such  a  statute  constitutes  an  attempted 
exercise  of  the  judicial  power  by  the  legislature ;  it  is  not  for  those  who 
seek  to  uphold  such  exercise  of  power  to  say  that  it  is  not  judicial 
because  not  employed  after  due  notice,  or  a  trial  of  any  issue  of  law  or 
fact. 

It  may  be  claimed,  however,  that  the  statute  of  1866  is  strictly  re- 
medial ;  that  it  goes  only  to  the  curing  of  irregularities,  and  does  not 
extend  to  matter  of  jurisdiction  within  the  rule  which  prohibits  such 
legislation.  On  this  point  it  has  been  said  :  ''  We  know  of  no  better  rule 
to  apply  to  cases  of  this  description  than  this  :  If  the  thing  wanting, 
which  failed  to  be  done,  and  which  constitutes  the  defect  in  the  proceed- 
ings, is  something  which  the  legislature  might  have  dispensed  with  the 
necessity  of  by  prior  statute,  then  a  subsequent  statute  dispensing  with 
t   retrospectively  must  be  sustained.''     Cooley's  Const.  Lim.  371. 

It  may  be  admitted,  perhaps,  that  a  general  law  would  be  valid  which 
authorized  executors  or  administrators  to  obtain  orders  of  sale  on  ex  parte 
applications ;  or  to  sell  real  property,  for  the  payment  of  debts,  without 
notice  to  the  heir,  or  application  to  any  court.  Possibly,  also,  a  special 
law,  to  the  effect  last  mentioned  —  (held  not  to  be  an  exercise  of  judicial 
power  in  Watkins  v.  Holman,  16  Pet.  61)  —  might  not  be  a  violation  of 
any  part  of  our  Constitution  except  the  provision :  **  All  laws  of  a  general 
nature  shall  have  a  uniform  operation.'*  But  it  has  been  expressly  de- 
cided in  this  State  that  the  legislature  cannot  authorize  a  sale  by  an 
executor  or  administrator,  except  in  satisfaction  of  the  liens  of  creditors, 
or  for  the  support  of  the  family,  or  expenses  of  administration.  Brenham 
V.  5/ary,  39  Cal.  179.  And  when  such  prospective  laws  providing  for 
a  sale  to  pay  debts  have  been  sustained,  it  has  been  held  that  they  decide 
no  fact  binding  upon  heirs,  devisees  or  creditors ;  but  as  to  them  the 
"jxecutor  or  administrator  acts  subject  to  an  accountability  in  a  court  of 
oliancery  for  the  correct  performance  of  his  trust  in  this  as  in  other  [larta 
of  his  duty.     16  Pet.  62. 

It  may  be  doubted  whether,  under  the  Constitution,  which  distribute! 
the  judicial  power  throughout  a  system  of  courts,  the  question  pi  the  ex- 
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istence  or  non-existence  of  debts,  etc.,  could  be  referred  to  the  District 
Court  to  be  determined  only  when  suit  was  brought  by  heirs  or  devisees 
to  make  the  executor  or  administrator  responsible  for  the  abuse  of  his 
trust.  However  this  may  be,  it  is  quite  certain  that  the  jurisdiction  to 
inquire  into  the  existence  of  debts  may  be,  by  the  general  probate  law 
has  been,  placed  in  the  Probate  Court,  and  the  effect  of  the  statute  of 
1866  —  if  it  be  held  effective  at  all  —  is  to  make  a  void  judgment  valid. 

We  say,  then,  that  the  question  ab  to  the  existence  of  debts,  insutii- 
ctency  of  personalty,  etc.,  and  consequent  necessity  for  a  sale  of  real 
property,  is  a  judicial  question,  and  the  legislature  cannot  decide  it.  If 
it  be  alleged  that  the  legislature  has  not  attempted  to  decide  it,  the  reply 
is,  that  the  statute  of  1866  has  left  to  the  heirs  or  devisees  no  defense 
against  a  title  asserted  by  a  purchaser  at  such  sale,  except  actual  fraud 
or  collusion  between  the  purchaser  and  executor  or  administrator ;  that 
by  its  terms  no  remedy  is  given  to  the  heirs  or  devisees  against  the  ex. 
ecu  tor  or  administrator  personally  ;  but,  on  the  contrary,  the  very  object 
of  the  statute,  as  claimed  by  the  appellants  herein,  is  to  validate  the  whole 
proceeding  and  make  it  as  effectual  in  law  as  if  it  had  been  conducted  in 
precise  compliance  with  the  statutes ;  that,  assuming  the  statute  to  be 
applicable  to  void  judgments  and  sales,  the  purpose  is  perfectly  apparent 
to  validate  such  judgments  and  sales,  without  reference  to  the  ex* 
istence  of  debts,  and  in  spite  of  their  non-existence.  This  the  leg* 
islature  was  powerless  to  do,  because,  to  apply  the  nile  as  laid  down  b\ 
Judge  CooLET,  '^the  thing  wanting"  was  not  a  thing  whif^h  the  Jeg- 
islature  ^'  might  have  dispensed  with  the  necessity  of  by  prior  statute." 

If  it  can  be  said,  in  any  sense  of  the  words,  that  the  act  of  1866  is  not 
the  exercise  of  judicial  power,  it  is  only  because  there  is  provided  in  it  no 
pretense  of  judicial  inquiry,  no  day  in  court  for  the  parties  to  be  affected 
by  it,  no  course  of  investigation,  no  saving  of  private  rights,  or  re- 
cognition of  the  principles  of  distributive  justice. 

If  for  such  reasons  the  statute  is  not  an  exercise  of  judicial  functions, 
then,  as  was  said  by  the  Supreme  Court  of  Massachusetts,  *^  it  certainly 
is  a  violation  of  another  fundamental  principle  of  the  Constitution.  It 
takes  from  the  subject  his  property,  not  by  due  process,  or  by  the  law  of 
the  land,  but  by  an  arbitrary  exercise  of  the  legislative  will."  Denny  t^ 
MattOim,  supra.  Prior  to  1848,  the  courts  of  Pennsylvania  had  often  de- 
cided that  a  testator's  ^  mark"  at  the  foot  of  a  testamentary  pa[)er  was 
not  a  valid  signature ;  had  repeatedly  construed  their  statute  of  wills  as 
the  California  courts  (prior  to  the  act  of  1866)  had  repeatedly  construed 
our  statute  relating  to  sales  of  lands  by  executors  or  administrators.  To 
^  overrule  "  these  decisions,  as  Mr.  Sedgwick  aptly  expresses  it  (Stat,  and 
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Const.  Law,  849),  the  legislature  of  Pennsylvania,  in  1848,  jMSsed  an 
act  decla:k*ing  that  every  will  theretofore  made,  to  which  the  testator  had 
made  his  mark,  should  be  valid.  In  Greenaugh  v.  Ghreenough,  supra^ 
Gibson,  C.  J.,  said :  *'  How  this  mandate  to  the  court  to  establish  a  par- 
ticular interpretation  of  a  particular  statute  can  be  taken  for  any  thing 
else  than  an  exercise  of  judicial  power  in  settling  a  question  of  interpre- 
tation, I  know  not"  And,  in  the  same  case :  '*  The  statute  is  destitute  of 
retroactive  force,  not  only  because  it  is  an  act  of  judicial  power,  but 
also  because  it  contravenes  the  declaration  in  the  Constitution,  that  no 
person  shall  be  deprived  of  life,  liberty  or  property,  except  by  the  judg- 
ment of  .his  peers,  or  the  law  of  the  land." 

Our  conclusion  is,  that  the  act  of  April  2,  1866,  is  in  conflict  with  the 
provision  of  the  Constitution  of  the  State  which  prohibits  the  legislature 
from  exercising  judicial  functions ;  that  it  also  contravenes  the  provision 
that  no  person  can  be  deprived  of  his  property  without  due  process  of 
law,  and  that  it  is,  therefore,  void. 

The  purchaser  ^<  in  good  faith  "  mentioned  in  the  statute  could  only  be 
one  who  bought  in  ignorance  that  the  sale  was  invalid  in  law,  and 
who  in  that  respect  was  in  the  same  position  as  all  who  part  with  their 
money  in  ignorance  of  their  legal  rights.  If  he,  or  his  assignee,  shall 
complain  of  the  hardship  of  losing  the  purchase-price,  it  can  only  be  said 
—  however  the  fact  may  be  regretted — that  the  hardship  was  suffered  be- 
fore the  act  of  1866  was  passed,  and  was  the  consequence  of  an  existing 
rule  of  law  and  of  his  own  ignorance  of  that  rule.  From  September  19, 
1858,  to  April  2,  1866,  a  period  of  nearly  thirteen  years,  the  purchaser, 
or  his  grantee,  had  no  right,  titie,  or  interest  in  the  land ;  and  if  he  had 
any  right  of  action  against  Forster  or  the  heirs  to  recover  the  money  paid, 
he  did  not  assert  it.  The  hardship,  if  any,  tiierefore,  is  not  inflicted  by 
the  act  of  this  court  in  simply  discharging  its  duty  of  declaring  the  stat- 
ute of  none  effect 
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Arrett  —  may  be  made  by  police  officer /or  feiony  without  warrant 

A  polloe  officer  has  a  right  to  arrest  wlthoat  a  warrant,  where  he  has  reaaonable  ot 
probable  canse  to  believe  a  felony  has  been  oommitted,  and  he  will  be  Jostifled  for 
an  asaaolt  upon  one  endeavoring  to  assist  the  arrested  pezwm  in  escaping  witiionl 
showing  that  snch  penon  was  gnilty  of  the  o£fense  charged.    {See  note,  p,  072. ) 

INDICTMENT  for  assault  and  battery.    The  facts  appear  in  the 
opinion. 

C,  Denhy  and  2).  B.  Kumler,  for  appellant. 

O.  A,  Buskirhy  Attorney-General,  B,  Ifynes,  and  J?.  D,  Doyib,  for 

the  State. 

BrsKTBK,  C.  J.  This  was  an  indictment  against  the  defendant  for 
an  assault  and  batteiy  upon  the  body  of  one  Thomas  Green.  There 
was  a  trial  by  jary,  a  verdict  of  guilty,  assessing  a  fine  of  one  cent 
There  was  a  motion  for  a  new  trial,  which  was  oyerruled,  a  motion  in 
arrest  of  judgment,  which  was  also  overruled,  and  the  court  rendered 
judgment  on  the  verdict. 

The  defendant  was  a  policeman  of  the  city  of  Evansville,  and  as  such 
was  informed  that  a  brother  of  the  prosecuting  witness,  Jim  Green  by 
oame,  had  stolen  a  box  of  cigars.  Upon  that  information,  he  arrested 
said  Green.     He  was  taking  the  prisoner  to  the  city  prison,  and  on  his 
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way  there  passed  the  house  of  the  prosecuting  witness.  The  prisoner 
expressed  a  desire  to  see  his  brother,  the  prosecuting  witness,  and  wat 
told  bj  the  defendant  that  he  could  see  him  outside  the  house. 

All  the  persons  present  agree  in  their  testimony,  that  the  prisoner 
attempted  to  either  go  into  the  house  or  escape,  and  that  the  appellant 
knocked  him  down  twice  with  his  mace.  In  the  scuffle  that  ensi.ed,  the 
appellant  and  the  prisoner  got  around  the  comer  of  the  house  of  the 
prosecuting  witness,  about  ten  feet  from  the  comer.  At  this  point  of 
time,  the  prosecuting  witness  heard  the  noise  and  went  out  and  placed 
his  hand  upon  the  shoulder  of  the  appellant,  and  turned  him  around  to 
the  gas-light.  The  theory  of  the  State  is,  that  the  prosecuting  witness 
heard  the  noise  and  went  out  to  stop  it,  without  knowing  who  the  parties 
were,  and  that  he  gently  laid  his  hand  upon  the  appellant  and  turned 
him  around  to  the  gas-light  to  see  who  he  was.  On  the  other  hand,  it 
is  contended  that  the  prosecuting  witness  knew  who  the  parties  were« 
and  went  out  to  aid  his  brother  in  escaping.  All  the  witnesses  agree 
that  he  laid  his  hand  on  the  officer  before  he  was  struck.  The  appellant 
struck  him  over  his  head  with  a  mace.  It  is  further  argued  that  it  can 
make  no  difference  what  the  real  purpose  of  the  prosecuting  witness 
^'as,  if  the  appellant  had  reason  to  believe,  and  did  believe,  that  his 
purpose  was  to  aid  in  the  escape  of  his  brother.  The  prisoner  did,  in 
fact,  make  his  escape. 

[The  court  here  consider  the  question  whether  a  policeman's  mace  ii 
a  dangerous  weapon.] 

It  is  also  claimed  that  the  court  erred  in  giving  the  following  inscruo- 
tion  :  *^  If  the  defendant  made  the  arrest  of  James  Green  for  a  felony, 
on  information  and  not  on  view,  he  made  it  at  his  own  peril ;  and  in 
order  for  him  to  justify  the  assault  upon  Thomas  Green,  the  prosecuting 
witness,  when  it  becomes  a  matter  of  inquiry,  it  devolves  upon  the 
defendant  to  show  that  the  party  under  arrest  was  guilty  of  the  crime 
for  which  he  was  arrested.'' 

In  our  opinion  the  instruction  was  clearly  erroneous. 

It  never  was  necessary  under  the  law  for  a  peace  officer  to  '*  show 
that  the  party  under  arrest  was  guilty  of  a  crime  for  which  he  was 
arrested."  A  peace  officer  has  a  right  to  arrest  without  a  warrant,  when 
he  is  present  and  sees  the  offense  committed.  He  has  a  right  to  arrest 
without  a  warrant,  on  information,  where  he  has  reasonable  or  probable 
cause  to  believe  that  a  felony  has  been  committed ;  and  herein  there  ii 
a  distinction  as  to  the  extent  of  his  authority.  In  cases  of  misdemeanor, 
the  officer  must  arrest  on  view  or  under  a  warrant ;  in  cases  of  felony^ 
he  may  arrest  without  a  warrant,  upon  information,  where  he  has  reason> 
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able  cause.  And  the  reasonable  or  probable  cause  is  an  absolute  pro- 
tection to  him,  *^  when  it  becomes  a  matter  of  inquirj,"  and  in  no  case  is 
he  boimd  to  establish  the  guilt  of  the  party  arrested.  1  Hilliard  on 
Torts  (2d  ed.),  233,  234,  235,  and  notes. 

In  HaUey  v.  Mix^  3  Wend.  350,  the  court  held :  <<  If  an  innocent  per* 
son  is  arrested  upon  suspicion  by  a  private  individual,  such  individual  is 
excused  if  a  felony  was  in  fact  committed  and  there  was  reasonable 
gi  ound  to  suspect  the  person  arrested.  But  if  no  felony  was  committed  ' 
by  any  one,  and  a  private  individual  arrest  without  a  warrant,  such 
arrest  is  illegal  though  au  officer  would  be  justified  if  he  acted  upon 
information  from  another  which  he  had  reason  to  rely  on." 

In  Samuel  v.  Payne^  1  Doug.  359,  Lord  Ma^nsfibld  held  that  if  any 
person  charge  another  with  felony,  and  desire  an  officer  to  take  him  in 
custody,  such  charge  will  justify  the  officer,  though  no  felony  was  com- 
mitted. 

In  a  MS.  note  of  a  case  of  WiUiams  v.  Dawson,  referred  to  by  counsel 
in  Hobbs  v.  Branscomb^  3  Camp.  420,  Mr.  Justice  Bullbr  laid  down  the 
law,  that  '*  if  a  peace  officer  of  his  own  head  takes  a  person  into  custody 
on  suspicion,  he  must  prove  that  there  was  such  a  crime  committed  ;  but 
that  if  he  receives  a  person  into  custody,  on  a  charge  preferred  by 
another  of  felony  or  breach  of  the  peace,  there  he  is  to  be  considered  as 
a  mere  conduit,  and  if  no  felony  or  breach  of  the  peace  was  committed, 
the  person  who  preferred  the  charge  alone  is  answerable." 

In  Hohbs  v.  Branscomb,  supra,,  Lord  Ellbnborouoh,  in  speaking  of 
the  rule  laid  down  by  Judge  Buller,  said :  ^*  This  rule  appeared  to  be 
reasonable,  and  that  very  injurious  consequences  might  follow  to  the  pub- 
lic, if  peace  officers,  who  ought  to  receive  into  custody  a  person  charged 
with  a  felony,  were  personally  answerable,  should  it  turn  out  in  point  of 
law  no  felony  had  been  committed.*' 

In  1  Chit.  Crim.  Law,  22,  the  law  is  stated  thus :  *^  Constables  are 
bound,  upon  a  direct  charge  of  felony,  and  reasonable  grounds  of 
suspicion  laid  before  them,  to  apprehend  the  party  accused,  and  if  upon  a 
charge  of  burglary,  or  other  felony,  he  be  required  to  apprehend  the 
offender,  or  to  make  hue  and  cry,  and  neglect  so  to  do,  he  may  be 
indicted.  And  a  peace  officer,  upon  a  reasonable  charge  of  felony,  may 
justify  an  arrest  without  a  warrant,  although  no  felony  has  been  com* 
mitted  because,  as  observed  by  Lord  Ha.le,  the  constable  cannot  judge 
whether  the  party  be  guilty  or  not,  till  he  come  to  his  trial,  which  cannot 
be  till  after  his  arrest ;  and,  as  observed  by  Lord  Mans|pieli>  in  Samuu 
y.  Payne,  if  a  man  charges  another  with  a  felony,  and  requires  an  officer 
to  take  him  into  custody,  and  carry  him  before  a  magistrate,  it  would 
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he  most  mischievoas  that  the  officer  shoald  be  bound  first  to  try,  and,  at 
his  peril,  exercise  his  jadgment  on  the  truth  of  the  charge  :  he  that  makes 
the  charge  should  alone  be  answerable ;  the  officer  does  his  duty  in  con* 
veying  the  accused  before  a  magistrate,  who  is  authorized  to  examine, 
and  commit,  or  discharge." 

The  law  applicable  to  arrests  by  a  private  person  is  stated  with  great 
precision  and  clearness  by  Tilohman,  C.  J.,  in  Wakefy  v.  Bart,  6  Binn. 
816,  where,  after  quoting  a  provision  of  the  State  Constitution  and  com- 
menting thereon,  it  is  said :  '^  But  it  is  nowhere  said  that  there  shall  be 
no  arrest  without  warrant.  To  have  said  so  would  have  endangered 
the  safety  of  society.  The  felon  who  is  seen  to  commit  murder  or  rob- 
bery must  be  arrested  on  the  spot  or  su£Eered  to  escape.  So  although 
not  seen,  yet  if  known  to  have  committed  a  felony,  and  pursued  with  or 
without  a  warrant,  he  may  be  arrested  by  any  person.  And  even  when 
there  is  only  probable  cause  of  suspicion,  a  private  person  may  without 
warrant  at  his  peril  make  an  arrest.  I  say  at'  his  peril,  for  nothing  short 
of  proving  the  felony  will  justify  the  arrest.  These  are  principles  of  the 
common  law,  essential  to  the  welfare  of  society,  and  not  intended  to  be 
altered  or  impaired  by  the  Constitution." 

We  think  the  instruction  under  examination,  when  applied  to  arrests 
by  a  private  person,  expresses  the  law  correctly,  but  when  applied  to 
arrests  by  peace  officers,  is  dearly  erroneous. 

[Whether  appellant  possesses  the  powers  of  a  police  officer  is  consid- 
ered.] 

The  judgment  is  reversed  with  costs ;  and  the  cause  is  remanded  for  a 
new  trial,  in  accordance  with  this  opinion. 

Ordered  aceordin^. 

NoTK.— See  a  careful  disctimkni  of  the  law  of  arreet  without  warmot,  1  Alb.  L.  J.  28, 
fie,  140.  See  alsoTTotitfv.  C%i{^8R.  L  2M;  &  C,  6  Am.  Bep.  572;  Oommomoealth  v. 
Jbbin,  108  Haas.  438;  &  C,  11  Am.  Bep.  875;  Ragitfrfy  v.  PenpU,  dK  HI.  Ill;  8.  a,  18 
4Lm.  Bep.  801.— Bxp. 
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Witnesi^  impeachment  qf,  in  criminal  tmaU — d^endant  a$  wttneu. 

Where,  nnder  a  itatute  allowing  one  charged  with  crime  to  testily  in  his  own  behalf,  aa 
accused  person  becomes  a  witness,  the  prosecution  may  show  that  his  reputation  lor 
tmth  and  veracity  is  bad,  bat  cannot  impeach  his  general  moral  character.* 

nrNDICTMENT  for  forgerj.    The  opinion  sUtes  the  facU. 
J7.  CI  Fox  and  2>.  W.  MoBon,  for  appellant. 

0.  A,  Buskirkj  Attorney-General,  D,  W.  Oam$toch,  Prosecuting  At- 
torney, and  W,  A.  Bickle,  for  the  State. 

BnsKiBK,  C.  J.  Greorge  W.  Williams  and  Robert  B.  Fletcher  were 
jointly  indicted  in  the  court  below  for  having  forged  a  certain  mortgage, 
a  copy  of  which  is  set  forth  at  full  length  in  the  indictment,  and  appears 
in  the  record. 

[Several  immaterial  points  of  practice  are  considered  and  passed 
apcn.] 

Upon  the  trial  of  the  cause  below,  the  defendant  offered  no  eyidence 
of  his  general  character,  but  chose  to  rest  upon  the  presumption  which 
the  law  indulged  in  his  favor.  He  went  upon  the  stand  as  a  witness,  and 
testified  in  his  own  behalf.  After  he  had  closed  his  evidence,  the  State 
introduced  a  witness  who,  in  answer  to  a  question  propounded  to  him, 
testified  that  he  knew  the  general  character  of  the  appellant,  and  that  it 
was  bad.  The  matter  is  thus  stated  in  the  bill  of  exceptions  :  ^^  To  each 
and  every  of  said  questions,  before  the  same  were  answered,  the  defend- 
ant then  and  there  objected,  for  the  reason  that  the  defendant  had  offered 
no  testimony  touching  his  general  reputation,  nor  put  the  same  in  issue, 
and  that  if  such  evidence  was  offered  for  the  purpose  of  discrediting  him 
(said  defendant)  as  a  witness,  the  same  should  be  confined  to  general 
reputation  for  truth  and  veracity.'* 

The  law  invests  every  person  accused  of  crime  with  a  presumption  in 
favor  of  good  character,  and  the  State  cannot  offer  evidence  to  im- 
peach such  character  until  the  accused  has  put  his  general  character  in 
issue  by  offering  evidence  in  support  of  it.  The  presumption  in  favor  of 
good  character  continues,  and  must  be  indulged,  as  long  as  the  accused 

*  See  Commonwealth  v.  Nichols,  ante,  p.  34a  and  note. 
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rests  upon  such  presumption  ;  but  when  he  abandons  the  shield  which 
the  law  has  thrown  around  him,  and  attempts  by  affirmative  eyldenoe  to 
prove,  as  a  fact,  that  his  general  character  is  good,  be  opens  the  door  for 
the  admission  of  evidence  on  the  part  of  the  State  to  prove  that  his  char- 
acter is  bad. 

The  law  also  indulges  a  presumption  in  favor  of  the  good  character  of 
witnesses,  and  the  party  producing  them  cannot  offer  evidence  in  sup- 
port of  such  cliaracter  until  the  adverse  party  puts  such  character  in  .ssue 
in  some  of  the  modes  known  to  the  law. 

In  the  case  of  a  defendant,  he  must  put  his  character  in  issue,  but  in 
the  case  of  a  witness,  the  adverse  party  must  put  his  general  character 
in  issue. 

These  were  familiar  principles,  well  known  to  the  profession  prior  to 
the  passage  of  the  act  of  March  10th,  1873,  which  gave  to  a  defendant 
in  a  criminal  cause  the  privilege  of  testifying  in  his  own  behalf.  We 
are  required,  for  the  first  time,  to  determine  what  changes,  if  any,  have 
been  produced  in  the  rules  of  practice  by  the  passage  of  said  act.  Prior 
to  such  enactment,  the  rights  of  a  defendant  and  the  privileges  of  a  wit- 
ness were  separate  and  distinct ;  but  since  its  passage,  a  defendant  who 
elects  to  testify  occupies  the  position  of  both  defendant  and  witness,  and 
thus  he  combines  in  his  person  the  rights  and  privileges  of  both  But 
while  this  is  true,  we  do  not  think  it  should  result  in  any  change  ta  the 
law  or  rules  of  practice.  In  his  capacity  as  a  witness,  he  is  entitled  to 
the  same  rights,  and  is  subject  to  the  same  rules,  as  any  other  witness. 
In  his  character  of  defendant,  he  has  the  same  rights,  and  is  entitled  to 
the  same  protection,  as  were  possessed  and  enjoyed  by  defendants  in  a 
criminal  cause  before  the  passage  of  the  act  in  question.  When  we  are 
considering  the  rights  of  the  appellant  in  his  character  of  defendant,  we 
lose  sight  of  the  fact  that  he  has  the  right  to  testify  as  a  witness  ;  and 
when  his  privileges  as  a  witness  are  called  in  question,  they  should  be 
decided  without  reference  to  the  fact  that  he  is  a  defendant  also. 

It  necessarily  results,  from  what  has  been  said,  that  the  State  had  no 
right  to  assail  the  general  character  of  the  appellant,  as  one  accused  of 
crime,  for  the  reason  he  had  not  put  his  character  in  issue. 

It  is  conceded  by  counsel  for  appellant,  that  the  State  had  the  right 
to  impeach  the  appellant,  as  a  witness,  by  proving  that  his  general 
character  for  truth  and  veracity  was  bad  in  the  neighborhood  of  his 
residence ;  but  it  is  very  strenuously  contended  that  the  State  had  no 
right  to  prove  what  his  general  moral  character  was,  to  impeach  him 
flu  a  witness. 

The  solution  of  this  question  depends  upon  whether  the  last  clause 
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of  section  242  of  the  Civil  Code  (2  6.  &  H.  ]  71)  applies  to  a  trial  of  a 
criminal  cause.  That  clause  reads:  '<In  all  questions  affecting  the 
credibility  of  a  witness,  his  general  moral  character  may  be  given  ia 
evidence." 

It  was  held  by  this  court,  in  MiUer  v.  The  StaUy  8  Ind.  825 ;  Quitm  v. 
The  State,  14  id.  589 ;  Harmon  v.  The  SUxte,  22  id.  381  ;  McLaughUn 
V.  Tlte  StaU,  8  id.  281 ;  Hooper  v.  The  State,  9  id.  572,  and  MiUer 
V.  The  State,  42  id.  544,  that  the  provisions  of  the  Civil  Code  do  not 
necessarily  govern  in  criminal  pracUce,  yet  that  it  is  reasonable  to 
consult  them,  in  absence  of  special  provisions  in  the  Criminal  Code 
in  establishing  rules.  In  the  present  case,  we  are  required  to  decide 
the  question  squarely,  whether  a  witness  in  a  criminal  cause  may  be 
impeached  by  proof  of  his  general  moral  character;  because,  upon 
the  trial  below,  the  appellant  demanded  of  the  court  to  restrict  and 
limit  such  testimony  to  his  general  character  for  truth  and  veracity ; 
but  the  court  overruled  the  objection,  and  permitted  an  inquiry  to  be 
instituted  into  his  general  moral  character. 

The  statute  in  question  is  an  innovation  upon  the  common  law,  and 
should  be  strictly  construed.  It  is  settled,  by  a  very  decided  pre- 
ponderance of  authority,  that  when  the  purpose  was  to  impeach  a 
witness,  the  inquiry  was  confined  tq  general  reputation  for  truth  and 
veracity ;  and  when  the  purpose  was  to  inquire  into  the  character  of 
the  defendant,  the  inquiry  was  generally  limited  to  that  trait  of  char- 
acter which  had  some  relevancy  to  the  question  in  issue.  Thus,  it  was 
said  by  the  court,  in  Boon  v.  Weathered,  23  Texas,  682,  that  ^  when 
a  man's  honesty  is  in  question,  his  veracity  is  not  in  question.  When 
his  veracity  is  in  question,  one  cares  not  to  know  whether  he  be 
of  a  peaceable,  or  of  a  quarrelsome  disposition.  If  the  question  is 
concerning  honesty,  the  inquiry  should  be  concerning  honesty.  If  the 
question  be  one  of  veracity,  the  inquiry  should  be  directed  to  the  point 
at  issue." 

In  the  case  of  Tlie  United  States  v.  Van  Sickle,  2  McLean's  Cir.  Ct. 
219,  the  rule  is  stated  with  great  force.  It  is  there  said:  <' The 
object  of  the  examination  is  to  shake  and  overthrow  the  credit  of  the 
witness.  Now,  this  is  effectually  done  by  showing  that  in  the  neighbor, 
hood  in  which  he  lives,  and  where  hb  character  is  best  known,  he  ia 
not  considered  worthy  of  credit.  Shall  a  public  opinion,  which  does 
not  reach  his  credibility,  be  proven  as  a  fact  from  which  the  jury  may 
infer  a  want  of  credibility  ?  This  would  be  an  inference  from  public 
opinion  which  had  not  been  drawn  by  the  public.  It  would  be  a 
conclusion  inferred,  not  from  ori^nal  facts,  but  from  an  opinion  formed 
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on  those  facts  by  the  public.  It  would  be  an  inference  on  an  inference. 
This  would  be  a  new  rule,  not  yet  incorporated,  it  is  believed,  into  the 
law  of  evidence." 

In  Atwood  V.  Impson,  5  C.  £.  Green,  150,  it  is  said :  ^'  With  many, 
telling  the  truth  is  a  habit  and  a  principle  which  they  adhere  to  always 
though  they  may  indulge  in  drinking,  swearing,  gambling,  roystering, 
and  making  close  bargains.  With  others,  lying  is  the  habit,  or  prin- 
ciple, and  if  elevated  to  be  senators  or  legislators,  or  made  church 
members  or  deacons,  it  does  not  always  reform  them." 

We  cite,  as  sustaining  the  proposition,  that,  at  common  law,  the  in- 
quiry into  the  general  character  of  a  witness  was  limited  to  truth,  the 
following  authorities :  Teese  v.  Huntingdon,  28  How.  (U.  S.)  2 ;  I%€ 
United  States  v.  Van  Sickle,  2  McLean,  219 ;  Gais  v.  Stinson,  8 
Sumner,  605  ;  Gilbert  v.  Sheldon,  18  Barb.  628  ;  The  People  v.  Sector^ 
19  Wend.  569;  Jackson  v.  Lewis,  18  Johns.  504;  The  State  v.  Bnte$ 
24  Me.  71 ;  Commompeabh  v.  Moore,  3  Pick.  194;  Morse  v.  Pineo,  4 
Vt  281 ;  State  v.  Smith,  7  id.  141 ;  Spears  v.  Forest,  15  id.  435 ; 
The  State  v.  Randolph,  24  Conn.  368 ;  State  v.  Howard,  9  N.  H.  485  ; 
Gilchrist  v.  M'Kee,  4  Watts,  380 ;  Chess  v.  Ghess,  1  Penn.  82 ;  UM  y. 
Commonwealth,  6  Gratt  706 ;  Ward  v.  The  State,  28  Ala.  53  ;  Ford  v. 
Ford,  7  Humph.  92 ;  Jones  v.  The  State,  13  Texas,  168  ;  Craig  v.  7%e 
State,  5  Ohio  St  605 ;  Wike  v.  Lightner,  11  S.  db  R.  198 ;  BuekUn  v. 
The  State,  20  Ohio,  18 ;  Thurman  v.  Virgin,  18  B.  Mon.  785  ;  Perkins 
V.  Mobleg,  4  Ohio  St  668 ;  Bates  v.  Barber,  4  Cusb.  107 ;  Agres  v. 
Dvpreg,  27  Texas,  593  ;  Noel  v.  Dickeg,  3  Bibb,  268  ;  Wehber  v.  Ha»Jte. 
4  Mich.  198;  Patriotic  Bank  v.  CooU,  3  Cranch's  C.  C.  169;  Vmted 
States  V.  Masters,  4  id.  479 ;  United  States  v.  WhiU,  5  id.  88 ;  The 
United  States  v.  Dickinson,  2  McLean,  825 ;  Atwood  v.  Impson,  5  C.  £, 
Green,  150;  Newman  v.  Mackin,  13  Sm.  &  M.  888;  Qtdnn  v.  7%« 
State,  14  Ind.  589 ;  Whart  Grim.  Law,  §  814;  Taylor  on  £v.,  §  1083. 

We  are  of  opinion  that  the  rule  of  practice  established  by  the  legis- 
lature  in  civil  cases  should  not  be  applied  to  criminal  causes. 

The  effect  of  an  adverse  ruling  would  be  to  put  a  defendant's  general 
moral  character  in  issue,  without  his  consent,  which  would  neoesaarily 
and  unavoidably  prejudice  him  in  his  defense  of  the  charge  for  which  ho 
is  being  tried. 

The  evidence  under  examination  was  improper,  as  affecting  the  char- 
meter  of  the  accused,  because  he  had  not  put  his  character  in  issue ;  and 
it  was  improper  for  the  purpose  of  impeaching  the  appellant  as  a  witneaa, 
for  the  reason  that  in  a  criminal  cause  a  witness  cannot  be  impeached  or 
sustained  by  proof  of  general  moral  character. 
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The  appellant  introduoed  eyidenoe  of  the  general  reputation  for  truth 
and  veracity  of  George  W.  TVllliams,  for  the  purpose  of  impeaching  him 
as  a  witness,  and  the  State,  to  sustain  him,  introduced  evidence  of  hia 
general  moral  character.  This,  according  to  the  rule  above  laid  down» 
was  improper. 

[The  remainder  of  the  opinion  is  devoted  to  the  consideration  of  mat* 
ters  of  practice.] 

Judgment  revened  and  new  trial  ardeteJL 


Gallowat,  appellant,  v.  Stbwaxt. 

(49  Ind.  10&) 

MalicUms  pnmeeutum  —  when  probabU  cause  no  defenee. 

It  is  no  defense  to  an  action  for  nudictoas  pioeecation  that  there  was  piohaUe  eaast 
for  tnpposlng  that  plaintiff  was  goilty  of  the  crime  for  which  he  was  prosecated* 
if  defendant  did  not  at  the  time  know  of  the  facts  oonstitating  the  probable  cause. 

ACTION  by  the  appellee  against  Gralloway,  Meadows,  Trogden, 
and  Stafford,  the  appellants,  for  maliciously  prosecuting  the 
plaintiff,  before  a  United  States  commissioner,  for  carrying  on  the  busi- 
ness of  distilling  without  a  license. 

Issues,  trial  by  jury,  verdict  for  plaintiff,  motion  for  a  new  trial  over- 
ruled, and  final  judgment  for  the  plaintiff.  Error  assigned,  overruling 
the  motion  for  a  new  trial. 

S.  Claypool,  J.  L.  MtcheU,  W.  A.  Keteham,  O.  W.  Friedley,  and  P.  A. 
Parks,  for  appellants. 

O.  F.  JfeNuU,  for  appellee. 

DowKET,  J.  The  first  question  presented  is  with  reference  to  the  refusal 
of  the  following  instruction  asked  by  the  defendants :  ^^  If  facts  existed 
which  would  have  justified  the  charge  made,  showing  probable  cause,  it 
makes  no  difference  whether  the  defendants  knew  it  at  the  time  of  mak« 
ing  the  charge  or  not." 

The  court  not  only  refused  the  above  instruction,  but  gave  this :  "Acts 
of  guilt,  which  have  been  proven,  if  any,  against  the  plaintiff,  which 
were  not  known  by  the  defendants  at  the  commencement  of  the  prosecn- 
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don,  are  not  to  be  considered  in  establishing  '  probable  cause  '  —  they  are 
now  introduced  for  the  purpose  of  proving  the  plaintiff's  guOt." 

If  the  defendant  in  the  action  for  malicious  prosecution  proves  that 
the  plaintiff  in  that  action  was  guilty  of  the  crime  charged  against  hinHf 
it  is  immaterial  with  what  degree  of  malice  the  prosecution  was  com- 
fuenced  and  carried  on ;  the  defense  is  complete ;  and  this  is  true,  al- 
though the  plaintiff  in  the  civil  action  was  acquitted  in  the  criminal  proa- 
et^tion.  Adami  v.  LUhery  3  Blackf.  241,  445  ;  Fcuhay  v.  Fergtuon,  2 
Denio,  617. 

But  the  question  remains,  can  the  defendant  in  the  civil  action  defend 
himself,  supposing  that  the  plaintiff  in  the  civil  action  was  not  guilty  of 
the  crime,  by  showing  that  there  was  in  fact  probable  cause,  although  he 
did  not  know  of  the  existence  of  the  facts  constituting  the  probable 
cause  at  the  time  of  making  the  charge  ?  We  think  he  cannot.  When 
the  guilt  of  the  plaintiff  of  the  crime  charged  is  shown,  probabilities  are 
at  an  end. 

The  doctrine  concerning  probable  cause  must  relate  more  especially  to 
cases  where  the  guilt  of  the  plaintiff  of  the  crime  charged  is  not  shown 
by  the  evidence,  but  is  only  rendered  probable  from  the  circumstances 
disclosed.  That  the  facts  constituting  probable  cause  must  be  known  to 
the  party  preferring  the  charge  is  expressly  stated  in  some  of  the  casea 
in  this  court,  and  is  clearly  implied  in  others. 

In  Lacy  v.  MitcheU,  23  Ind.  67,  it  was  said :  '*  Probable  cause  may  be 
defined  to  be  that  apparent  state  of  facts  found  to  exist  upon  reasonable 
inquiry  ;  that  is,  such  inquiry  as  the  given  case  rendered  convenient  and 
proper,  which  would  induce  a  reasonably  intelligent  and  prudent  man  to 
'believe  the  accused  person  had  committed,  in  a  criminal  case,  the  crime 
charged ;  and,  in  a  civil  case,  that  a  cause  of  action  existed." 

Knowledge  of  the  facts  by  the  prosecutor  is  clearly  implied  in  this 
fltatement  of  what  constitutes  probable  cause. 

In  Hays  v.  Mizzard,  30  Ind.  457,  it  is  said :  ^'  But  where  the  facts 
known  to  the  prosecutor,  or  the  information  received  by  him  from 
sources  entitled  to  credit,  are  such  as  to  justify  the  belief,  in  the  mind  of 
a  person  of  reasonable  intelligence  and  caution,  that  the  accused  is  guilty 
of  the  crime  charged,  and  the  prosecution  is  induced  thereby,  such  a  state 
of  facts  constitutes  probable  cause,  though  it  may  subsequently  appear 
that  the  accused  is  innocent.*' 

Here,  knowledge,  or  information  entitled  to  credit,  is  made  an  esseu* 
tial  part  of  the  definition  of  probable  cause.  See,  also.  Bacon  v.  Towjm^ 
4  Cush.  238,  referred  to  in  the  opinion  in  the  last  dted  case,  and  Add> 
•on  on  Torts,  613. 
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In   Turner  v.  Ambler^  10  Q.  B.  252,  Lord   Denman,  C.  J.,  said; 

The  prevailing  law  of  reasonable  and  probable  cause  is,  that  the  jury 
aro  to  ascertain  facts,  and  the  judge  is  to  decide  whether  those  facts 
amount  to  such  cause.  But  among  the  facts  to  be  ascertained  is  the 
knowledg3  of  the  defendant  of  the  existence  of  those  which  tend  to 
sb  >w  reasonable  and  probable  cause,  because  without  knowing  them  he 
could  not  act  upon  them ;  and  also  the  defendant's  belief  that  the  facts 
amount  to  the  offense  which  he  charged,  because  otherwise  he  will  have 
made  them  the  pretext  for  prosecution,  without  even  entertaining  the 
opinion  that  he  had  a  right  to  prosecute.  In  other  words,  the  reasonable 
and  probable  cause  must  appear  not  only  to  be  deducible  in  point  of  law 
from  the  facts,  but  to  have  existed  in  the  defendant's  mind  at  the  time 
of  his  proceeding  ;  and  perhaps  whether  they  did  so  or  not  is  rather  an 
independent  question  for  the  jury,  to  be  decided  on  their  view  of  all  the 
particulars  of  the  defendant's  conduct,  than  for  the  judge,  to  whom  the 
legal  effect  of  the  facts  only  is  more  properly  referred."  See,  also,  DbIb^ 
gal  V-  SRghley,  8  Bing.  N.  C.  950. 

[The  remainder  of  the  opinion  is  devoted  to  immaterial  matters.] 


Irwin,  appellant,  y.  Hubbaxd. 

(^Ind.S50.) 

Statute  of  Frauds  ^-  verbal  promise  to  alter  mortgage  invalid, 

r.,  who  had  executed  a  mortgage  on  real  eetate  to  H.  to  indemnify  him,  applied  to  B.  to 
become  surety  for  him,  verbally  promising  to  change  the  mortgage  so  as  to  seenre  B. 
(which  change  H.  assented  to  and  agreed  to  make).  B.  theieapon  became  surety  and 
was  obliged  to  pay  the  bond.  Held,  that  the  promise  to  alter  the  mortgage  was 
within  the  Statute  of  Frauds  and  inyalid. 

A  CTION  to  foreclose  a  mortgage.    The  facts  appear  in  the  opinion. 

S.  Stansifer,  for  appellants. 

R,  HxU  and  J,  W.  Morgan^  for  appellee. 

Won  DEN,  J.  The  original  action  in  this  case  was  commenced  by 
VTilliiim  W.  Herod  against  the  appellants  herein,  who,  except  Irwin,  were 
the  heirs  at  law  of  Milton  Treadway,  deceased.  The  action  was  brought 
to  foreclose  a  mort^^age  on  certain  real  estate,  which  the  deceased  in  his 
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life-time  had  executed  to  Herod,  to  indemnify  and  save  him  harmlesa 
from  a  liability  which  he  had  incurred  by  executing  a  certain  proousaoty 
note,  as  the  surety  of  the  deceased,  to  one  Joseph  D.  Sidener. 

The  appellee,  Hubbard,  on  his  petition,  was  made  a  party  to  the  action 
and  filed  his  cross-complaint  as  follows,  viz. : 

^  Charles  A.  Hubbard,  having  heretofore  been  by  leave  of  the  court 
admitted  as  a  party  defendant  herein,  for  his  answer  and  cross-complaint 
herein  says  that  after  the  execution  and  delivery  of  said  mortgage  to 
plaintiff,  one  Kendall  M.  Hord  instituted  an  action  against  said  Milton 
Tread  way  before  one  George  W.  Arnold,  a  justice  of  the  peace  of  said 
county,  wherein  such  proceedings  were  had,  that,  on  the  24th  day  of  Feb- 
ruary, 1873,  said  Hord  obtained  judgment  against  said  Tread  way  for  the 
sum  of  one  hundred  and  seventynseven  dollars  and  sixty-two  cents,  together 
with  costs,  taxed  at  two  dollars  and  forty-five  cents,  from  which  judgment, 
said  Treadway,  being  desirous  of  taking  an  appeal  to  this  court,  applied  to 
said  Hubbard  to  become  his  surety  on  an  appeal  bond,  for  the  purpose  «f 
so  appealing  from  said  judgment  as  aforesaid,  and  informed  said  Hubbard 
that  said  Herod  held  the  mortgage  now  sued  on,  and  that  the  property 
covered  by  said  mortgage  was  amply  sufficient  to  secure  the  stun  for 
which  said  Herod  had  taken  the  same,  and  also  the  liability  which  sail 
Hubbard  would  incur  by  becoming  surety  on  said  appeal  bond,  and  that 
if  said  Hubbard  would  become  surety  on  said  appeal  bond,  he  would 
arrange  with  said  Ilerod  that  said  mortgage  should  be  so  changed  that 
said  Hubbard  should  be  included  therein ;  and  by  the  terms  thereof,  as 
so  changed,  said  Hubbard  should  be  fully  indemnified  for  any  loss  he  might 
sustain  by  reason  of  becoming  surety  on  said  appeal  bond,  as  aforesaid. 
And  thereupon  said  Hubbard  and  said  Treadway  went  together  to  said 
Herod,  and  it  was  then  and  there  mutually  agreed  between  said  Herodt 
said  Hubbard,  and  said  Treadway,  that  said  mortgage  should  be  so 
changed  as  to  insert  therein  a  provision  that  said  Hubbard  should  be 
indemnified  for  and  on  account  of  any  loss  or  damage  that  sidd  Hubbard 
might  sustain  by  reason  of  said  appeal  bond  and  his  connection  therewith; 
and  that  such  verbal  changes  should  be  made  in  said  mortgage  as  would 
be  necessary  and  proper  to  set  forth  the  said  security  and  indenmity  of 
said  Hubbard  by  said  mortgage,  in  fit  and  appropriate  language ;  and 
said  Herod  being  learned  in  the  law,  at  the  earnest  solicitations  and  re- 
quest of  both  said  Treadway  and  said  Hubbard,  undertook  and  promised 
to  make  such  changes  in  said  mortgage  immediately  thereafter  as  would 
set  forth  said  security ;  and  said  Hubbard,  relying  upon  said  promises 
and  believing  that  said  change  had  been  or  immediately  would  be  made 
in  said  mortgage,  executed  said  appeal  bond  pursuant  to  said  request  of 
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Mud  Treadway,  and  said  cause  was  appealed  to  this  court,  where  judg* 
ment  was  finailj  rendered  in  said  action  in  favor  of  said  Herd,  for  ^— 
dollars  and  costs,  taxed  at dollars ;  and  by  reason  of  his  said  surety- 
ship on  said  bond,  said  Hubbard  was  compelled  to  and  did  pay  the  sum 
of  two  hundred  and  ten  dollars  and  forty  cents.  Said  Hubbard  avers 
that  said  Treadway  departed  this  life  on  the  — day  of  — ,  187S,  and  that 
said  Irwin  is  administrator  of  his  estate,  and  ihat  the  other  defendants 
herein  are  heirs  at  law  of  said  Treadway,  and  that  the  estate  of  said 
Treadway  is  wholly  insolvent ;  wherefore  said  Hubbard  prays  that  said 
mortgage  be  so  reformed  as  to  set  forth  said  agreement  of  said  parties 
in  regard  to  the  indemnity  of  said  Hubbard  as  aforesaid,  and  that  said 
mortgage  when  so  reformed  be  foreclosed,  and  that  said  premises  be  sold 
to  satisfy  the  indebtedness  of  said  Herod  and  said  Hubbard,  or  such  fro 
rata  part  thereof  as  the  proceeds  of  such  sale  may  amount  to,  if  insuffi- 
dent  to  satisfy  the  whole  of  both  said  claims,  and  for  all  other  proper 
wHef." 

To  this  cross-complaint  the  administrator  demurred  for  want  of  suffi- 
cient facts,  but  the  demurrer  was  overruled,  and  an  exception  was  taken. 
Such  further  proceedings  were  had  as  that  the  mortgage  was  foreclosed 
in  favor  of  Herod,  tne  original  plaintiff,  and  changed  in  favor  of  Hub- 
bard,  in  accordance  with  the  agreemeut  alleged  in  the  cross-complaint, 
and  foreclosed  in  his  favor,  giving  Herod  priority.  Herod,  therefore, 
has  no  interest  in  this  appeal. 

The  administrator  assigns  for  error  the  overruling  of  his  demurrer  to 
the  cross-compliunt,  and  the  heirs  that  the  cross-complaint  does  not  state 
facts  sufficient,  etc.  Thus  the  sufficieiicy  of  the  cross-complaint  of  Hub- 
bard is  questioned  here. 

The  agreement  to  so  change  the  mortgage  which  Herod  held  against 
Treadway  as  to  render  it  a  security  in  favor  of  Hubbard,  to  indemnify 
him  against  the  liability  he  was  about  to  incur  by  entering  into  the  ap- 
peal bond,  was,  so  far  as  the  statute  of  frauds  is  concerued,  equivalent  to 
an  agreement  to  execute  a  new  mortgage.  That  the  agreement  was 
within  the  statute  of  frauds,  we  think,  admits  of  but  little  controversy. 
Browne  on  Stat.  Frauds,  §  267.  The  author,  at  the  section  cited,  says : 
<*  Not  only  is  an  agreement  to  execute  a  mortgage  invalid  without  writ- 
ing, but  also  an  agreement  to  make  a  defeasance  to  an  absolute  convey- 
ance, or  to  convert  a  written  mortgage  into  a  conditional  sale." 

In  the  case  of  Olabaugh  v.  Bjferfy,  7  Gill,  854,  it  was  held,  that  **  a 
mere  parol  agreement  to  execute  a  mortgage  is  one  of  which  a  court  of 
chancery  can  take  no  notice,  and,  of  course,  cannot  regard  it  as  piv« 
formed." 
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In  3  Powell  on  Mort.  1 050c,  it  is  said  :  ''  To  put  a  case  of  pare  oral  con- 
tract—  if  A.  agree  with  B.  in  presence  of  their  common  solicitor,  to  make 
a  mortgage  for  a  sum  which  B.  advances,  or  for  a  debt  due  from  A.  to 
B.,  and  A.  delivers  to  the  solicitor  title  deeds  to  assist  him  in  preparing 
the  mortgage,  which  is  prepared  accordingly,  yet  A.  may  resist  specific 
performance  of  his  contract,  and  B.  will  have  no  relief  in  equity." 

In  Chirk* s  Heirs  v.  Eddy^  24  Mo.  117,  it  was  held,  that  a  parol  agree- 
ment to  the  effect  that  real  estate,  the  title  to  which  had  been  previously 
taken  as  a  security,  should  stand  as  a  security  for  farther  advances,  u 
within  the  statute  of  frauds  and  consequently  void. 

So,  in  Castro  v.  lUies,  13  Texas,  229,  it  was  held,  that  a  parol  agree- 
ment that  certain  real  estate  should  be  substituted  in  a  mortgage  for  cer- 
tain other  real  estate  described  therein  is  void  under  the  statute  of  frauds. 
See,  also,  WiUiams  v.  IRUs,  19  How.  246,  250. 

We  do  not  understand  that  counsel  for  the  appellee  insist  that  the 
contract  is  not  within  the  statute  ;  but  they  insist  that  it  has  been  so  far 
part  performed  as  to  be  taken  out  by  a  court  of  equity,  and  that  the  non- 
performance is  such  a  moral  fraud  that  a  court  of  equity  will  not  permit 
the  appellants  to  take  advantage  of  the  statute.  We  are. not  able  to  see 
any  legal  fraud  in  the  case.  Tread  way  faiJed,  per  naps  we  may  say  re- 
fused, to  comply  with  his  contract.  If  that  is  such  a  fraud  as  would  pre- 
vent him  or  his  heirs  from  taking  advantage  of  the  statute,  the  statute 
itself,  in  respect  to  this  class  of  contracts,  becomes  a  dead  letter. 

Hubbard,  doubtless,  executed  the  appeal  bond  on  the  faith  of  the 
agreement  that  the  mortgage  should  be  so  changed  as  to  furnish  him  in* 
demnity.  He  relied  upon  the  promise,  and  the  promise  was  broken. 
There  was  no  other  fraud  in  the  case  than  such  as  is  involved  in  all 
breaches  of  contract. 

The  case  cannot  be  distinguished  in  principle  from  that  of  MotUacute 
V.  Maxwell,  1  P.  Wms.  618.  There,  the  defendant  had  agreed  with  the 
plaintiff,  before  their  intermarriage  and  in  consideration  thereof,  that  the 
plaintiff  should  enjoy  all  her  own  estate  to  her  separate  use,  and  had 
agreed  to  execute  writings  to  that  purpose,  and  had  instructed  counsel 
how  to  prepare  the  writings.  When  they  were  to  be  married,  the  writ- 
ings not  being  prepared,  the  defendant  desired  that  this  might  not  delay 
the  match,  and  engaged  upon  his  honor  that  she  should  have  the  same 
advantage  of  the  agreement  as  if  it  were  a  writing  drawn  in  form  by 
counsel,  and  executed.  On  a  bill  filed  by  the  wife,  the  defendant  pleaded 
vthe  statute  of  frauds,  by  which  <*  all  promises  in  consideration  of  mar* 
riage.  unless  signed  in  writing  by  the  party,  are  made  void."  The  Lord 
Chancellor  said :  <'  In  cases  of  fraud,  equity  should  relieve,  even  against 
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the  words  of  the  statute ;  as  if  one  agreement  in  writing  should  be  pro- 
posed and  drawn,  and  another  fraudulently  and  secretly  brought  in  and 
executed  in  lieu  of  the  former,  in  this  or  such  like  cases  of  fraud,  equity 
would  relieve ;  but  where  there  is  no  fraud,  only  relying  upon  the  honor, 
word  or  promise  of  the  defendant,  the  statutes  making  these  promisbs 
void,  equity  will  not  interfere." 

Thib  case  is  in  point  not  only  upon  the  question  of  fraud,  but  also  upon 
that  of  part  performance.  We  take  it  that  when  the  plaintiff  in  that  ac- 
tion married  the  defendant,  she  quite  as  effectually  performed  her  part  of 
the  contract  as  the  appellee  in  this  case  did  when  he  signed  the  appeal 
bond. 

There  has  been  no  part  performance  of  the  agreement  that  will  take 
the  case  out  of  the  statute.  The  case  is  certunly  no  stronger  than  where 
the  purchase-money  has  been  paid  for  land,  and  this  has  never,  of  itself, 
been  held  sufficient  to  take  a  case  out  of  the  statute.  See,  on  the  gene- 
ral subject,  the  case  of  Sands  v.  Thompson^  43  Ind.  18. 

We  are  of  opinion  that  the  agreement  set  up  in  the  cross-complaint  is 
void  by  the  statute  of  frauds,  not  being  in  writing,  and  that  no  facts  are 
aveired  that  take  it  out  of  the  statute. 

The  judgment  below  in  favor  of  Hubbard,  the  appeUee,  is  reversed^ 
with  costs,  and  the  cause  remanded. 

Ordered  aeeordingllf. 


Laot,  appellant,  v.  Weavxb. 

(49  Ind.  37a) 

Replevin  —  of  wheat  due  fw  rent, 

Plaintlfl  leased  wheat-land  to  defendant,  defendant  agreeing  to  pay  as  rent  one-half  the 
wheat-crop  at  threehing-time.  When  the  wheat  was  threshed  defendant  deUvered 
only  one-tiiiid,  retaining  the  remainder.  Held^  that  plaintl£F  could  not  replevy  the 
balance  of  wheat  dae  him  under  the  lease. 

ACTION  by  appellant  against  appellee,  to  recover  the  possession  of 
two  hundred  and  forty  bushels  of  wheat.    The  complaint  was  in 
the  usual  form.     The  appellee  answered  by  a  denial. 

The  cause  was  submitted  to  the  court  for  trial,  who,  at  the  request  of 
the  parties,  rendered  a  special  finding  of  facts,  and  stated  the  conclusions 
of  jaw  thereon.     The  special  finding  was  as  follows  : 
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<<  That  in  the  fall  of  1872,  the  plaintiff  leased  by  parol  to  the  defendi 
aDt  about  seventy  acres  of  wheat-land,  in  Hamilton  county,  in  considera- 
tion that  the  defendant  would  pay  him  one*half  of  the  wheat,  as  rent,  the 
wheat  to  be  delivered  in  the  bushel  to  the  plaintiff,  on  the  farm  where 
raised,  in  the  summer  or  fall  of  1873,  at  threshing-time.  In  pursuance 
of  the  contract,  the  defendant  took  possession  of  the  land,  sowed,  har- 
vested, and  threshed  the  wheat  crop  in  the  fall^of  1873,  and  delivered  to 
the  plaintiff  one-third  of  the  same,  and  refused  to  deliver  any  more,  under 
the  claim  that  that  was  all  the  plaintiff  was  to  have  under  the  contract. 
The  plaintiff  demanded  the  residue  of  his  half  of  the  wheat  from  the 
defendant,  and  on  his  refusal  to  comply  with  the  demand  brought  this 
suit  The  plaintiff  replevied  fifty-six  bushels  of  the  wheat  out  of  the 
wagon  in  which  the  defendant  was  hauling  it  to  mill.  He  then,  in  com- 
pany with  the  sheriff,  went  to  a  barn  in  which  several  hundred  bushels  of 
defendant's  wheat  was  stored,  and  took  out  thirty  bushels  under  the  writ, 
which  together  with  the  fifty-six  bushels  before  taken  under  the  same 
writ,  and  the  one-third  delivered  by  the  defendant  at  the  ihreshing- 
machine,  made  one-half  of  the  said  wheat  crop.  The  court  further  finds 
that  at  the  time  the  wheat  was  threshed,  the  defendant  set  apart  and 
delivered  to  the  plaintiff  one-third  of  the  wheat,  and  no  more,  and  that 
the  wheat  replevied,  some  eighty-six  bushels  in  all,  was  never  delivered 
01  set  apart  by  the  defendant,  or  separated  from  his  own  share  of  the 
wheat ;  but  was  retained  by  him  under  a  claim  of  ownership ;  and  that 
the  total  value  of  the  wheat  replevied  is  one  hundred  and  sevQii  dol- 
lars and  fifty-seven  cents,  and  is  now  in  plaintiff's  possession  under  the 
writ 

<<  Upon  which  said  facts  the  court  stated  its  conclusions  of  law  to  be, 
that  the  defendant  is  the  owner,  and  entitled  to  the  possession  of  the 
wheat,  and  entitled  to  the  return  of  the  same ;  and  that  he  recover  of 
the  plaintiff  one  hundred  and  seven  dollars  and  fifty  cents. 

Tlie  court  thereupon  rendered  a  judgment  for  the  return  of  such 
wheat ;  and  if  the  same  cannot  be  returned,  a  judgment  was  rendered 
for  the  sum  of  one  hundred  and  seven  dollars  and  fifty  cents,  and 
costs. 

The  appellant  excepted  to  the  conclusions  of  law,  and  has  assigned  fof 
error  here  that  the  court  erred  in  its  conclusions  of  law. 

[A  question  of  practice  is  here  passed  upon.] 


2).  ifoM  and  J^.  M.  Trinaly  for  appellant 

•/.  W.  EcaM  and  R.  R.  Stephemanj  for  appellee. 
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B0SCIRK9  J.  The  court  found  that  the  appellant,  by  the  terms  of  the 
contract,  was  entitled  to  one-half  of  the  wheat  raised  upon  the  leased 
premises  ;  but  the  court  further  found,  that  the  wheat  was  to  be  delivered 
in  the  bushel  to  the  plaintiff,  on  the  farm  where  raised,  at  threshing-time ; 
•hat  one-third  of  the  wheat  was  set  apart  and  delivered  to  the  plaintiff  s 
that  the  wheat  which  was  replevied  had  never  been  delivered  or  set  apart 
by  the  defendant,  or  separated  from  his  own  share  of  the  wheat,  but  was 
retained  by  him  under  a  claim  of  ownership. 

It  is  quite  evident  from  the  facts  found  that  the  appellee  was  guilty  of 
a  breach  of  hb  contract,  and  that  appellant  had  a  right  of  action  against 
him  for  the  value  of  the  wheat  withheld ;  but  the  question  which  we  are 
required  to  decide  is,  whether  the  appellant  could  maintain  replevin  for 
wheat  which  had  never  been  delivered  to  him,  and  which  had  never  been 
separated  from  the  other  wheat  belonging  to  the  appellee.  The  appeL 
lant  claimed  to  be  the  owner,  and  entitled  to  the  immediate  possession  of 
the  wheat.  Being  the  landlord  and  entitled  to  one-half  of  the  wheat 
raised,  the  appellant  had  a  joint  interest  with  the  appellee  in  the  wheat 
rabed,  but  as  the  wheat  was  to  be  harvested,  threshed,  and  delivered  by 
the  appellee  to  the  appellant  in  the  bushel,  and  there  having  been  no 
delivery  of  the  wheat,  the  title  thereto  remained  in  the  appellee,  and 
hence  the  appellant  was  not  the  owner,  and  as  the  wheat  claimed  by  the 
appellant  had  never  been  separated  from  the  other  wheat  of  the  appellee, 
the  appellant  could  not  maintain  replevin,  because  he  was  not  entitled 
to  any  particular  and  ascertained  portion  of  the  wheat,  the  title  and  pos- 
session of  which  remained  in  the  appellee.  After  the  wheat  was  har« 
vested,  it  remained  the  property  of  the  tenant  until  it  was  threshed, 
measured,  and  one-half  of  it  set  apart  for  the  landlord.  So  the  appellant 
was  not  the  owner  or  entitled  to  the  possession  of  any  specific  or  ascer- 
tained wheat.  WtUianu  v.  Smithy  7  Ind.  559  ;  Ohissom  v.  JBawkins,  1 1 
id.  316;  Fowler  v.  Bdwkins,  17  id.  211 ;  Bart  v.  The  State,  ex  rel 
Baker,  29  id.  200 ;  Undley  v.  KeUey,  42  id.  294. 

We  invite  especial  attention  to  the  case  of  Lester  v.  East,  49  Ind.  588, 
which  was  an  action  of  replevin,  and  it  was  held  that  the  plaintiff  could 
not  maintain  the  action,  because  there  had  been  no  delivery  if  the  hogs, 
and  hence  the  title  remained  in  the  vendor,  and  the  vendee  was  not  the 
owner  or  entitled  to  the  possession  of  any  particular  or  ascertained 
hogs. 

Counsel  for  appellant  refer  us  to  the  following  cases :  Ohissom  v. 
Hawkins,  11  Ind.  316;  Mathek  v.  Fry,  15  id.  483;  Sands  v.  Taylor,  5 
Johns.  395  ;  Hammond  v.  Anderson,  4  Bos.  &  P.  69  ;  Smith  v.  Surm€a\ 
»  B.  <&  C.  561  ;  Sluhey  v.  Heyward,  2  H.  Bl.  504. 
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In  Chu$(nn  v.  Hawkins^  st/proy  the  tenant  was  to  pay  as  rent  one 
thousand  seven  hundred  bashels  of  com.  The  tenant  sold  the  com. 
The  hindlord  brought  an  action  of  replevin,  and  it  was  held,  that  the 
title  remained  in  the  tenant ;  and,  as  he  had  sold  it  to  an  innocent  pur- 
ehaser,  the  title  passed  by  such  sale,  and  the  action  could  not  be  main  • 
tuned. 

The  case  of  Madoeh  v.  J^,  tupra^  was  an  action  to  recover  the  pos- 
session of  standing  com,  and  the  only  question  was,  whether  standing 
corn  was  personal  property,  and  it  was  held  it  was.  It  does  not  i4>pear 
from  the  opinion,  by  what  right  or  title  the  plaintiff  claimed  to  be  the 
owner  of  the  com.  There  was  nothing  decided  in  that  case  that  has  any 
bearing  upon  the  question  involved  here. 

The  case  of  Sand$  v.  Tayhr^  supra^  was  an  action  of  assumpsit  for 
the  value  of  a  cargo  of  wheat.  The  entire  cargo  had  been  sold,  and  part 
delivered,  when  the  purchasers  refused  to  receive  the  balance,  upon  the 
ground  that  the  wheat  was  unsound.  The  question  in  the  case  was, 
whether  it  was  a  sale  by  sample,  with  warranty  that  the  whole  corre- 
sponded with  the  sample,  or  whether  it  was  an  absolute  sale  of  all  the 
wheat  which  had  been  examined  by  the  purchasers  before  the  sale  in 
the  usual  way. 

The  case  of  Hammond  v.  Anderson^  suproy  involved  the  right  of  stop* 
page  in  transitu.  There  a  number  of  bales  of  bacon,  then  lying  at  a 
wharf,  having  been  sold  for  an  entire  sum,  to  be  paid  for  by  a  bill  at  two 
months,  an  order  was  given  to  the  wharfinger  to  deliver  them  to  the  pur- 
chaser, who  went  to  the  wharf,  weighed  the  whole,  and  took  away  sev- 
eral  bales,  and  then  became  bankrupt ;  whereupon  the  vendor,  within 
ten  days  from  the  time  of  sale,  ordered  the  wharfinger  not  to  deliver  the 
remainder.  By  the  custom  of  the  trade,  the  charges  of  warehousing 
were  to  be  paid  by  the  vendor  for  fourteen  days  after  the  sale.  It  was 
held,  that  the  vendee  had  taken  possession  of  the  whole,  and  that  the 
vendor  had  no  right  to  stop  what  remained  in  the  hands  of  the  wharf- 
mger. 

The  case  of  Smith  v.  Surman^  suprOy  involved  the  question  of  whether 
a  sale  of  timber  was  within  the  statute  of  frauds.  The  case  was  fully 
reviewed  and  considered  in  the  case  of  Owens  v.  Lewisy  46  lud.  488,  and 
need  not  be  further  noticed  here. 

The  case  of  Slubey  v.  Heywardy  supra,  was  an  action  of  trover,  for  a 
quantity  of  wheat.  Four  questions  were  considered  and  decided,  and 
they  wore :  1.  What  right  passes  by  the  indorsement  of  a  bill  of  lad- 
mg  ?  2.  Whether  the  consignor,  after  the  indorsement  of  the  bill  oi 
lading  for  a  valuable  consideration,  may  stop  the  goods  in  transitu. 
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3.  What  shall  be  deemed  the  end  of  the  tramitut  f  4.  Whether,  when 
part  of  the  goods  have  been  delivered  to  the  indorsee  of  the  bill  of  lad 
ing,  the  master  of  the  ship  is  justified  in  delivering  the  residue,  \ftei 
notice  from  the  consignor  not  to  deliver  it. 

It  is  quite  obvious  that  none  of  these  cases  or  the  questions  involved 
have  any  application  to  the  present  case,  and  need  not  be  stated  with 
greater  particularity. 

We  think  the  court  below  committed  no  error  in  its  conclusions  of  the 
law  applicable  to  the  facts  found. 

The  judgment  is  affirmed,  with  costs. 


HoLLiKOBWORTH,  appellant,  v.  Swedeitbobo. 

(49Ind.a78.) 

Parent  and  child --^  mother  not  entitled  to  wagee  of  infant  child  after  her  remarria^ 

The  mother  of  a  minor  child  alter  lemaLfrying  hdd  not  entitled  to  reooyer  for  the 
Tioee  of  sach  child  in  the  absence  of  an  agreement  to  pay  her  therefor. 

A  CTION  for  services.     The  facts  appear  in  the  opinion. 

K  W.  Chase,  J.  A.  Wihtach,  J.  M.  LaRue,  and  S,  E.  BctU,  for  appel- 
lant. 

W.  O.  Wilson  and  /.  ff,  Adams,  for  appellees. 

Do  WHET,  J.  Action  by  the  appellees,  husband  and  wife,  against  the 
appellant  The  facts  stated  in  the  complaint  are,  that  the  female  plain- 
tiff was  formerly  the  wife  of  one  Johnson,  who  died,  leaving  a  daughter 
by  the  said  female  plaintiff,  named  Christena ;  the  widow,  the  female 
plaintiff,  then  intermarried  with  her  co-plaintiff,  Manuel  Swedenborg  ; 
the  mother  entered  into  an  agreement  with  the  defendant  that  the  daugh- 
ter, then  a  minor,  should  work  for  the  defendant  for  an  indefinite  time, 
at  two  dollars  a  week,  which  the  defendant  agreed  to  pay  to  the  mother ; 
the  daughter  worked  for  the  defendant  from  the  5di  day  of  October, 
1867,  until  the  1st  day  of  August,  1870,  in  all  one  hundred  and  forty- 
six  weeks  and  five  days  ;  that  the  defendant  refused  to  pay  for  the  same, 
and  still  refuses,  etc.     Answer,  a  general  denial,  with  an  agreement  that 
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all  matters  which  could  be  properly  pleaded  might  be  given  in  evidence 
tinder  that  issue. 

Trial  by  jury  and  verdict  for  the  plaintiffs.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict.  Errors  alleged,  overruling  the 
motion  for  a  new  trial,  and  that  in  arrest  of  judgment. 

The  daughter  testified,  with  reference  to  the  contract,  as  follows : 
^  My  mother  and  Mr.  Hollingsworth  agreed  that  I  should  work  for  him 
at  two  dollars  per  week ;  I  was  present  at  the  contract,"  etc. 

The  evidence  does  not  show  any  express  promise  on  the  part  of  the 
defendant  to  pay  the  wages  to  the  mother,  as  alleged  in  the  complaint 
The  evidence  shows  that  the  defendant  was  allowed  for  clothing,  money, 
etc.,  furnished  to  the  daughter,  so  that,  although  the  work  would  amount 
to  over  two  hundred  and  ninety  dollars,  the  verdict  and  judgment  were 
for  only  one  hundred  and  fourteen  dollars  and  sixty-five  cents.  The 
defendant  testified  that  he  had  paid  the  daughter  the  whole  amount  due 
from  him.     She  had  got  married. 

It  seems  to  be  settled  that  the  father  is  entitled  to  the  services  of  his 
minor  children,  or  to  the  proceeds  of  their  labor,  if  they  work  for  others, 
while  they  are  supported  by  him.  1  Bl.  Com.  453 ;  JenUon  v.  Onwes^ 
2  Blackf.  440.  Independent  of  statutory  enactment,  there  is  no  legal 
obligation  on  a  parent  to  maintain  his  child.  The  common  law  consid- 
ered the  performance  of  the  moral  obligation  and  duty  as  better  secured 
by  the  impulses  of  our  nature  than  by  legal  enactments.  The  duty  is 
one  of  imperfect  obligation,  that  is,  a  duty  for  the  enforcement  of  whidi 
the  law  provided  no  remedy.  In  England,  except  by  virtue  of  an  act  of 
Parliament  in  the  reign  of  Elizabeth,  there  was  no  remedy  provided.  By 
that  statute,  the  duty  was  enforced  by  means  of  an  assessment  by  the 
justices  in  quarter  sessions,  to  be  paid  under  a  penalty  of  twenty  shil- 
lings for  every  month  that  the  party  refused  to  pay.  We  have  no  such 
tribunal. 

Mr.  Chitty  says :  <*  Independently  of  the  express  enactment  in  the 
43  Eliz.,  ch.  2,  and  other  subsequent  statutes,  there  is  no  legal  obligation 
on  a  parent  to  maintain  his  child,  and  therefore  a  third  person,  who  may 
relieve  the  latter  even  from  absolute  want,  cannot  sue  the  parent  for  a 
reasonable  remuneration,  unless  he  expressly  or  impliedly  contracted  to 
pay."  He  further  says  :  ^  Though  independently  of  an  express  con- 
tract, or  one  implied  from  particular  facts,  a  father  cannot  be  sued  for 
the  price  of  necessaries  provided  for  his  infant  son,  yet  very  slight  cir- 
cumstances will  suffice  to  justify  a  jury  in  finding  a  contract  on  his  part." 
Note  1  to  p.  448,  1  Bl.  Com. ;  KeHey  v.  DcHnt,  49  N.  H.  187 ;  1  Coolev's 
Bl.  448,  n.  2,  and  cases  cited. 
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Hence,  we  think  the  statement  of  the  rale,  with  reference  to  the  right 
of  the  father  to  the  services  of  his  minor  child,  making  it  dependent 
upon  the  condition  that  the  child  is  maintained  by  the,  father,  must  be 
correct.  For  if  the  father  does  not  maintain  the  child,  and  is  under  no 
obligation  enforceable  by  law  to  do  so,  the  child  must,  of  necessity,  be 
entitled  to  its  own  earnings,  or  have  no  means  of  subsistence.  That  the 
father's  right  is  thus  conditional  upon  his  maintenance  of  the  child,  is 
expressly  decided  in  FarreU  v.  FarreUy  3  Houst.  (Del.)  633.  Gilpin, 
C.  J.,  says,  iu  delivering  the  opinion  : 

*^  Whilst  it  is  the  duty  of  a  father  to  nourish,  support  and  maintain  his 
minor  child,  it  is  equally  the  duty  of  such  child  to  obey  and  serve  his 
father,  in  all  that  may  be  reasonably  required  of  him.  These  duties  are 
reciprocally  binding  upon  the  parties  ;  support  and  maintenance  on  the 
one  hand  and  obedience  and  service  on  the  other,  the  one  being  dependent 
upon,  and  compensatory  of  the  other.  And  although  the  general  princi- 
ple is  clear  and  unquestioned,  that  the  father  is  entitled  to  the  services  of 
iiis  minor  child,  and  to  all  that  such  child  earns  by  his  labor,  yet,  it  seems 
to  be  equally  clear,  that,  as  the  right  of  the  father  to  the  services  of  the 
child  is  founded  upon  his  duty  to  support  and  maintain  his  child,  if  l)o 
should  fail,  neglect,  or  refuse  to  observe  and  perform  this  duty,  his  right 
to  the  services  of  his  child  should  cease  to  exist.  And  such  we  hold  to 
be  the  law.  I  speak  here  of  the  civil  rights  and  duties  or  obliga- 
tions which  belong  to  the  relation  of  parent  and  child.  Human  laws 
deal  with  these  alone.  There  are,  undoubtedly,  other  and  higher  duties 
of  a  moral  and  religious  nature  growing  out  of  this'  relation,  which  are 
beyond  the  cognizance  of  any  human  tribunal,  and  with  which  you,  of 
course,  have  nothing  to  do,  so  far  as  this  case  is  concerned." 

In  United  States  v.  Bainhridge,  1  Mason,  71,  Stort,  J.,  following  the 
language  of  1  Blackstone,  453,  in  substance,  says : 

'*  By  the  common  law,  also,  a  father  is .  entitled  to  the  benefit  of  his 
children's  labor,  while  they  live  with  him,  and  are  maintained  by  him, 
but  this  (as  has  been  justly  observed)  is  no  more  than  he  is  entitled  to 
from  his  servants." 

The  right  of  the  mother,  when  left  a  widow,  to  the  services  and  earn* 
ings  of  a  minor  child  is  more  doubtful  than  that  of  the  father. 

In  The  0.  ^  M.  B.  B,  Co.  v.  Tindall,  13  Ind.  366,  where  the  mother 
had  sued  the  railroad  company  for  the  killing  of  her  son,  it  was  said  : 
*^  We  think  the  action  maintainable  in  her  name.  She  was  the  natural 
guardian  of  her  infant  son,  after  the  death  of  his  father,  and  as  such,  hal 
the  control  of  his  person  ;  and,  as  he  remained  a  member  of  her  family, 
•he  had  a  right  to  his  wages."  Here  her  right  was  conceded,  but  placed 
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on  the  ground,  among  others,  that  the  son  remained  a  member  of  her 
family.  Her  right  is  recognized  and  stated  in  the  same  form  in  Mai' 
thewton  v.  Perry^  87  Conn.  435. 

In  Gray  v.  Durland,  50  Barb.  100»  and  Simpsan  y.  Bucky  5  Lans. 
837,  it  was  decided,  the  latter  case  being  based  on  the  former,  that  the 
mother  of  an  infant  child  whose  Either  is  dead  may  maintain  an  action 
for  the  services  of  the  child,  in  cases  in  which  the  father,  if  living,  might 
have  sued. 

On  the  contrary,  in  Fairmounty  etc.y  Co.  v.  Stutler^  54  Penn.  St.  375, 
it  was  decided  that  the  mother  was  not  bound  for  the  maintenance  of  the 
minor  son,  and,  in  consequence,  had  no  implied  rights  to  his  services. 
The  same  was  held  in  £.  B.  v.  E.  C,  R,  28  Barb.  299. 

In  Pray  v.  Garhaniy  31  Me.  240,  it  was  said,  by  Sheplst,  C.  J. : 
**  If  it  be  intended  to  declare,  that  the  mother,  after  the  death  of  the 
father,  is  entitled  to  the  earnings  of  a  minor  child,  in  the  same  manner  as 
the  father  while  alive  was  entitled  to  them,  the  position  cannot  be  sus- 
tained." He  cites,  in  support  of  his  statement  of  the  law,  I  BL  Coul 
453  ;  Commonwealth  v.  Murray,  4  Binn.  487 ;  People  v.  Mercettij  3  Hill 
(N.  Y.),  400 ;  Morrtf  v.  Low,  4  Stew.  &  P.  123. 

On  this  point  and  to  the  same  e£Fect  we  cite  United  States  v.  .Ann. 
bridge,  supra,  and  Freto  v.  Brown,  4  Mass.  675. 

It  seems  to  us,  that  considering  these  authorities  pro  and  con,  the  right 
qi  the  mother,  at  best,  cannot  be  put  on  any  ground  more  favorable  to  her 
than  that  stated  in  7%e  O,  S^  M,  B.  B.  Co,  v.  THndall,  svpra ;  that  is, 
that  the  mother  has  a  right  to  the  wages  of  her  infant  child,  after  the 
death  of  the  father,  so  long  as  it  remains  a  member  of  her  family  ;  which 
implies,  we  think,  that  the  child  is  being  provided  for  by  her. 

As,  in  the  case  under  consideration,  the  daughter  was  not  a  member  of 
the  family  of  the  mother,  or  provided  for  by  her,  but,  on  the  contrary, 
appears  from  the  evidence  to  have  beeu  allowed  to  receive  and  appropriate 
to  her  own  use  the  wages  which  she  earned,  she  was  entitled  to  such 
wages  and  her  mother  was  not  It  may  be  remarked,  also,  that  in  all  the 
cases  which  we  have  found,  where  the  mother  was  held  entitled  to  the 
services  and  wages  of  the  minor  child,  the  mother  has  been  a  w  dow. 
We  have  found  no  case  where  the  mother  after  marrying  again  has  been 
held  to  be  entitled  to  the  services  and  wages  of  the  minor  children  of  the 
former  marriage,  earned  after  her  marriage. 

The  stepfather  cannot  be  made  liable  for  the  support  of  his  wife's  chil- 
dren by  a  former  husband,  and  there  would  seem  to  be  no  good  reason 
why  he  should,  in  an  action  in  her  name  or  in  both  of  their  names, 
recover  the  wages  of  the  child. 
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Had  the  minor  daughter  lived  Id  the  family  of  the  stepfather,  and  been 
supported  by  him,  he  would  have  been  entitled  to  her  services,  unless  a 
contract  to  the  contrary  had  been  made.  WxUiami  v.  Hutchinson^  3  Comst. 
812;  S.  C,  5  Barb.  122. 

Had  there  been  an  express  promise  by  the  defendant  to  pay  the  wages 
to  the  mother  proved,  perhaps  the  rule  would  have  been  di£Ferent. 

In  Pray  v.  Gcrhamy  iuprcL^  it  is  said:  **  A  minor  child  may  consent 
to  become  the  servant  of  the  mother,  and  she  may  make  a  contract  with 
another  person  for  his  services,  as  she  would  for  the  services  of  any  other 
person,  who  had  for  the  time  being  become  her  servant,  and  may  in  such 
case  recover  for  those  services."  Clapp  v.  Greeny  10  Mete.  439,  is  cited 
in  support  of  the  statement  The  complaint  hardly  brings  the  case  with* 
in  the  rule  thus  stated,  and  we  think  it  was  sufficient.  The  evidence 
was  not  sufficient  to  justify  the  verdict  of  the  jury. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remandedi  with 
instructions  to  sustain  the  motion  in  arrest  of  judgment. 

Ordered  a/ccordinglg^ 


Baitxeb,  plaintiff  in  error,  y.  The  Stats. 

(49  Ind.  044.) 

Criminal  law  ^~  incest  between  stepson  and  meiher^^  joint  offense. 

By  the  Btatote  of  Indiana  against  incest,  it  is  provided  that  '*  If  any  step-mother  and 
her  step-son  shall  have  sexual  interoourae  together,  having  knowledj^  of  their 
relationship,  they  shall  be  deemed  guilty,"  etc.  Held^  that  the  knowledge  of  both 
parties  was  necessary  to  constitute  the  crime,  and  an  indictment  charging  but  one  d 
the  parties  with  having  committed  the  act  with  knowledge  was  fatally  defective. 

TNDICTMENT  for  incest.     The  facts  are  stated  in  the  opinion. 
A,  B.  Taunff,  for  appeUant 

C.  A.  Buskirky  Attorney-General,  for  the  State. 

DowKET,  J.  This  was  a  prosecution  against  the  appellant  for  inoest. 
The  charge  in  the  indictment  is  as  follows  : 

'<  The  grand  jurors  for  said  State  of  Indiana  impaneled,  charged  and 
•worn  in  the  Wayne  Circuit  Court  to  inquire  within  and  for  the  body  of 
the  same  said  county  of  Wayne,  upon  their  oath  charge  and  present  that 
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Arthur  Baamier,  late  of  said  couDtj,  at  sud  county,  on  the  80th  daj  of 
May,  A.  D.  1874,  did  then  and  there  unlawfully  have  sexual  intercourse 
with  his  step-mother,  Augusta  Baumer,  then  and  there  knowing  the  said 
Augusta  Baumer  to  be  his  step-mother,  contrary  to  the  form  of  the 
vtalute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
</f  the  State  of  Indiana.'' 

.  The  defendant  moved  the  court  to  quash  the  indictment,  but  his 
motion  was  overruled,  and  he  excepted.  He  then  pleaded  a  special  plea 
in  bar,  in  which  he  alleged,  *^  that  the  said  grand  jury,  which  found  and 
returned  the  indictment,  at  the  November  term,  1874,  of  the  said  court,  also 
found  and  returned  at  the  same  time  into  said  court  as  a  true  bill  and  indict- 
tnent  against  Augusta  Baumer,  charging  that  she,  the  said  Augusta,  on  the 

day  of  May,  1874,  at  said  county,  did  unlawfully  have  sexual  inter- 

<;ourse  with  her  step-son  Arthur  Baumer  (this  defendant  meaning),  she,  the 
said  Augusta,  then  and  there  knowing  that  he,  the  said  Arthur,  was  her 
etejvson,  which  said  Augusta  Baumer  so  charged  ^s  the  same  Augusta 
Baumer  named  in  the  said  indictment  against  this  defendant,  and  the 
•Baid  Arthur  Baumer  named  in  the  said  indictment  against  the  said 
Augusta  was  and  is  this  defendant,  and  the  act  of  sexual  intercourse 
therein  charged  was  the  same  act  of  sexual  intercourse  charged  in  said 
indictment  against  this  defendant,  and  none  other,  and  the  offenses 
charged  in  the  said  two  indictments  so  found  and  returned  by  the  said 
grand  jury  were  and  are  the  same  to  all  intents  and  purposes ;  and  after- 
ward, to  wit,  at  the  said  November  term  of  said  court,  the  said  Augusta 
Baumer,  being  arraigned  in  said  court  upon  the  said  indictment  found 
and  returned  against  her  as  aforesaid,  pleaded  not  guilty  thereto,  and  the 
tissue  being  joined  in  said  cause  between  the  State  of  Indiana  and 
tlie  said  Augusta,  the  same  came  on  for  trial  in  said  court,  and  was 
there  tried  by  a  jury  duly  impaneled  in  said  court,  and  on  sud 
trial  it  was  proved  by  competent  evidence  and  beyond  a  reasonable  doubt 
that  the  said  Augusta,  at  the  time  of  the  said  alleged  sexual  intercourse, 
tiad  knowledge  of  the  relationship  existing  between  her  and  the  said 
•defendant ;  that  she  was  at  said  time  the  step-mother  of  the  said  defend- 
ant, and  he  was  her  step-son  ;  and  there  was  no  evidence  given  on  said 
trial  proving  or  tending  to  prove  that  the  said  Augusta  was,  at  the  time 
of  the  said  alleged  intercourse,  or  at  any  other  time,'  insane,  or  of  unsound' 
tnind,  or  incapable  of  understanding  the  criminal  nature  of  said  alleged 
act ;  and  the  said  jury,  having  heard  the  evidence  in  the  cause,  and  after 
due  deliberation  thereon,  found  and  returned  into  said  court  their  verdict 
in  the  words  following,  to  wit:  'We  the  jury  find  the  defendant  not 
guilty ;  *  and   thereupon  the  said  Augusta  was  discharged  from  said 
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indictment,  and  the  said  prosecadon  against  her  was  f ally  ended ;  where* 
fore  the  said  defendant  says  that  the  State  of  Indiana  ought  not  further 
to  prosecQte  the  said  indictment  against  him,  and  he  prays  that  he  may 
I*  dischjirged  therefrom." 

Phe  State  demurred  to  this  answer,  the  demurrer  was  sustained,  and 
the  defendant  excepted.  The  prisoner  then  pleaded  not  guilty,  the 
cause  was  tried  by  a  jury,  there  was  a  verdict  of  guilty,  with  punishment 
of  nine  months'  imprisonment  in  the  county  jail.  Judgment  was 
rendered  accordingly. 

The  errors  assigned  bring  in  question  the  action  of  the  court  in  over- 
ruling the  motion  to  quash  the  indictment,  and  in  sustaining  the  demurrer 
to  the  answer. 

The  statute  on  which  the  indictment  is  founded  reads  as  follows : 

'*  If  any  step-father  shall  have  sexual  intercourse  with  his  step- 
daughter, knowing  her  to  be  such,  or  if  any  step-mother  and  her  step-son 
shall  have  sexual  intercourse  together,  having  knowledge  of  their 
relationship,  or  if  any  parent  shall  have  sexual  intercourse  with  his  or 
her  child,  knowing  him  or  her  to  be  such,  or  if  any  brother  and  sister^ 
being  of  the  age  of  sixteen  or  upwards,  shall  have  sexual  intercourse 
together,  ha^nng  knowledge  of  their  consanguinity,  every  person  so 
offending  shall  be  deemed  guilty  of  incest,  and,  on  conviction  thereof, 
shall  be  imprisoned  in  the  State  prison  not  less  than  two  nor  more  than 
ten  years,  or  may  be  imprisoned  in  the  county  jail  not  less  than  six  nor 
more  than  twelve  months."     2  6.  &  H.  452.  }  45. 

The  section  may  be  analyzed  to  advantage. 

1.  It  declares,  that  <^  if  any  step-father  shall  have  sexual  intercourse 
with  his  step-daughter,  knowing  her  to  be  such/'  he  shall  be  guilty. 
Here  the  step-daughter  is  not  legally  guilty  of  any  crime.  The  stepn 
father  is  guilty,  if  he  have  knowledge  that  she  is  his  step-daughter,  and 
this  is  so  whether  she  has  knowledge  that  he  is  her  step-father  or  not. 
The  crime  is  separate  and  several  on  his  part. 

2.  ^*  If  any  step-mother  and  her  step-son  shall  have  sexual  intercourse 
together,  having  knowledge  of  their  relationship."  This  language,  it 
will  be  perceived,  is  quite  different  from  the  preceding.  It  is  required 
that  they  shall  have  sexual  intercourse  together,  and  that  they  shall  both 
have  knowledge  of  their  relationship.  In  this  case  both  parties  to  the 
act  become  guilty,  and  liable  to  punishment.  The  crime  is  a  joint  one, 
end  one  of  the  parties  cannot  be  guilty  unless  the  other  also  is  guilty. 

8.  ^  If  any  parent  shall  have  sexual  intercourse  with  his  or  her  child, 
knowing  him  or  her  to  be  such."  In  this  case,  the  parent  is  the  only 
party  made  criminally  responsible.    The  crime  is  the  separate  and  sev* 
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eral  crime  of  the  parent,  while  the  child  is  not  punishable  at  alL  Ap- 
plied to  persons  sustaining  this  relation  to  each  other,  the  law  is  like  it 
is  with  reference  to  the  relation  of  step-father  and  step-daoghter. 

4.  "  If  any  brother  and  sister,  being  of  the  age  of  sixteen  or  upwanls^ 
shaL  have  sexual  intercourse  together,  having  knowledge  of  their  con- 
sanguinity." Here,  as  under  the  second  clause  of  the  statute,  the  crime 
is  joint  The  parties  must  have  intercourse  together,  with  knowledge  of 
their  consanguinity. 

The  indictment  in  this  case  is  on  the  second  clause  of  the  statute,  and 
consequently  we  need  only  decide  upon  the  proper  construction  of  that 
part  of  the  section.  That  its  proper  construction  is  that  which  we  have 
already  indicated,  we  think  is  reasonably  clear,  upon  the  language  of  the 
statute  itself. 

We  are  referred  by  counsel  for  appellant  to,  and  dte  in  support  of 
this  construction  of  the  statute,  the  following  authorities :  Bishop's  Stat. 
Crimes,  §§  731,  721,  and  702 ;  The  State  v.  Bjfran,  20  Mo.  210;  NohU 
y.  The  State,  22  Ohio  St.  541 ;  Delany  v.  ITie  People,  10  Mich.  241.  In 
the  last-named  case  the  information  was  on  a  statute,  the  language  of 
which,  <io  far  as  it  affected  the  case  in  judgment,  was  as  follows :  "  If 
any  man  and  woman,  not  being  married  to  each  other,  shall  lewdly  and 
lasciviously  associate  and  cohabit  together,  *  *  every  such  person 
ehall  be  punished,"  eta  It  was  held  that  the  offense  was  joint,  and  that 
both  of  the  parties  must  be  guilty,  or  neither. 

The  indictment  in  the  case  which  we  are  considering  alleges  only  that 
the  defendant  '^  did  unlawfully  have  sexual  intercourse  with  his  step- 
mother, Augusta  Baumer,  then  and  there  knowing  the  said  Augusta 
Baumer  to  be  his  step-mother."  Such  an  allegation  of  the  crime  might 
have  been  good,  according  to  our  view  of  the  statute,  had  the  indictment 
been  against  a  step-father,  or  a  parent,  where  the  guilty  participation  of 
the  other  party  to  the  act  is  not  a  necessary  ingredient  of  the  crime. 
But,  as  between  step-mother  and  step-son,  where  the  crime  is  joint,  and 
where  both  must  be  guilty,  or  neither,  we  think  it  is  fatally  defective. 

It  follows,  from  what  has  already  been  said,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  answer  of  the  defendant,  setting  up  the 
acquittal  of  Augusta  Baumer,  the  stepnuother,  and  other  party  to  the 
alleged  joint  crime. 

In  addition  to  the  above  cited  authorities,  we  may,  on  this  point,  refer 
to  the  following :  State  v.  Tom,  2  Dev.  569  ;  The  King  v.  The  LAak 
itanU,  etc.,   18  East,  411 ;  Turpin  v.  The  State,  4  Blackf.  72. 

In  the  last-named  case,  which  was  a  prosecution  for  riot  against  throe 
persons,  upon  the  trial  two  were  acquitted,  and  one  found  guilty.     It 
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was  held,  that  upon  this  verdict  no  judgment  could  be  pronounced  against 
the  defendant  found  guilty. 

In  the  case  of  Delany  v.  The  People^  ivpra,  it  was  held,  that  the  par- 
ties must  both  be  joined  as  defendants  in  the  same  information,  but  we 
tlo  not  c&re  to  lay  this  down  as  law. 

Whether  they  be  prosecuted  in  the  same  indictment  or  not,  the  crime 
mufc*  bo  charged  as  a  joint  crime.  They  may  be  tried  separately,  and 
one  may  be  convicted  and  sentenced  before  the  other  is  tried.  If  one  be 
tried  and  acquitted,  the  other  must  be  discharged ;  and  it  is  said,  in  the 
Michigan  case,  that  if  one  be  tried,  convicted,  and  sentenced,  and  the 
other  tried  and  acquitted,  this  will,  ipiofaetOj  render  the  first  conviction 
void. 

The  judgment  is  reversed,  and  cause  remanded,  with  instructions  to 

quash  the  indictment,  and  discharge  the  defendant. 

Ordered  aecardtnfffy. 


Bu8B,  appellant,  v.  Bbowk. 

(49  Ind.  578.) 

Dwnn  ^  ihnoA  <tf  impri$onmerU, 

fUiatill  Indaoed  defendant  who  was  In  ill  health  to  go  into  a  sedoded  place  where  he 
was  charged  with  an  offense  of  which  he  was  not  goilty  and  persoaded  that  a  person 
who  was  with  and  assisted  plaintiff  was  a  police  officer  having  power  to  arrest  la 
oonseqaence  of  a  threat  of  immediate  arrest  and  imprisonment  defendant  executed 
certain  promissory  notes.    Heldy  such  duress  as  would  render  the  notes  voidable.* 

ACTION  upon  promissory  notes.  The  complaint  consisted  of  four 
paragraphs.  The  first  was  on  a  promissory  note  for  four  hundred  dol« 
lars.  The  second  was  on  a  promicfsory  note  for  twenty-five  hundred  dol- 
lars. The  third  alleged  that,  on,  etc.,  there  existed  a  real  matter  of  dif- 
ference between  the  plaintiff  and  defendant,  which  formed  a  proper 
subject  of  an  action  in  favor  of  the  plaintiff  against  the  defendant,  arising 
out  of  an  alleged  tort  committed  by  the  defendant  against  the  plaintiff 
and  his  family ;  that  the  plaintiff  was  about  to  commence  a  suit  against 
the  defendant  for  damages,  etc. ;  that  the  defendant,  learning  the  inten« 
tion  of  the  plaintiff,  etc,  to  compromise  and  settle  said  matter,  etc.,  agreed 
to  pay  the  plaintiff  three  thousand  dollars,  if  the  plaintiff  would  not  bring 
such  action  ;  that  the  plaintiff  accepted  said  proposition.  The  plaintiff 
then  alleges  performances  of  the  agreement  on  his  part  and  a  failure  on 

*  See  Harmon  v.  Harmon^  14  Am.  Rep.  556. 
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tb«  part  of  the  defendant,  demanding  judgment  in  the  sum  of  four  thou- 
sand dollars.  The  fourth  paragraph  of  the  complaint  was  not  materially 
diilerent  from  the  third. 

The  defendant  answered  as  foUows : 

1.  To  ihe  first  and  second  paragraphs  of  the  complaint,  ^  that  the  notes 
wen)  executed  without  any  legal,  valid  or  valuable  consideration  whatever, 
and  that  there  never  has  existed  and  there  does  not  now  exist  any  such 
cx>nBideration  for  said  notes." 

2.  For  further  answer  to  the  same  paragraphs  of  the  complaint,  that 
the  notes  were  obtained  from  the  defendant  by  fraud,  deceit,  threat^ 
duress,  and  restraint,  in  this,  to  wit,  that  on  the  24th  day  of  September, 
1870,  the  defendant,  being  in  a  very  feeble  condition,  both  physically  and 
mentally,  having  then  but  partially  recovered  from  a  very  severe  atbxk 
of  illness  whereby  he  had  been  greatly  prostrated,  went  to  Jamestown, 
in,  etc. ;  that  while  there,  he  was  approached  by  the  plaintiff,  and  by  him 
induced  to  go  with  him  to  a  retired  and  secluded  place,  pretending  to 
have  business  of  great  importance  to  transact  with  the  defendant,  and  so 
soon  as,  by  these  pretenses,  said  plaintiff  had  induced  the  defendant  to 
go  into  said  retired  place,  the  plaintiff  then  and  there  charged  tiie  defend* 
ant  with  having  committed  and  performed  an  abortion  upon  the  person 
:f  the  plaintiff's  wife,  and  represented  and  induced  defendant  to  believe, 
and  he  did  then  believe,  that  one  Samuel  F.  Wesner,  who  was  then  and 
there  present,  was  an  officer,  then  having  full  power  to  arrest  and 
imprison  said  defendant,  said  Wesner  at  the  time  aiding  and  assisting  in 
said  representation;  and  plaintiff  then  threatened  the  defendant  with 
immediate  arrest  and  imprisonment,  unless  said  defendant  woald  then 
and  there  execute  to  said  plaintiff  the  said  notes,  and  give  to  the  plaintiff 
the  sum  of  one  hundred  dollars  in  addition  thereto,  and  said  he  would 
take  said  money  and  notes  by  way  of  compromise  and  in  full  satisfaction 
for  said  alleged  crime  ;  and  the  defendant  says  he  had  never  committed 
any  such  act  or  crime  as  that  with  which  the  plaintiff  then  charged  him, 
bat  being  in  a  very  weak  and  feeble  condition,  as  before  stated,  and  being 
by  said  plaintiff  put  in  great  fear  of  bodily  harm  at  the  hands  of  said 
plaintiff,  he  signed  said  notes  under  said  threats,  and  at  the  same  time 
told  said  plaintiff  that  he  had  no  hundred  dollars  to  pay  him ;  and  defend- 
ant says  that  the  plaintiff  wickedly  and  fraudulentiy,  by  conniving  and 
conspiring  with  one  John  Couch,  the  plaintiff's  brother-in  law,  to  cheat 
and  defraud  the  defendant,  caused  said  Couch  to  then  and  there  approach 
the  defendant  and  offer  to  loan  him  the  one  hundred  dollars  demanded  by 
the  plaintiff,  and  to  urge  him  to  take  the  same  and  to  accede  to  and  com- 
ply with  the  demands  of  the  plaintiff ;  and  the  defendant  says  that  being 
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80  restrained  and  harassed,  and  pat  in  fear  by  said  plaintiff  and  said 
Couch  so  conspiring  as  aforesaid  to  cheat  and  defraud  the  defendant,  he 
did,  influenced  by  said  restraint  and  fear  of  bodily  harm,  accept  the  loan 
of  said  one  hundred  dollars  as  aforesaid,  which  he  paid  to  said  plaintiff, 
and,  influenced,  restrained,  and  fearing  as  aforesaid,  he  did  at  the  same 
time  execute  said  notes,  though  protesting  at  the  time  against  the  harsh 
and  wrongful  measures  used  against  him ;  wherefore  the  defendant  says 
said  notes  are  without  any  legal  or  valid  consideration  whatever.  Prayer 
for  judgment  for  the  one  hundred  dollars,  with  interest,  etc. 

8.  For  the  answer  to  the  third  and  fourth  paragraphs  of  the  complaint, 
the  defendant,  pleaded  a  general  denial ;  and  for  a  fourth  paragraph  he 
pleaded  matters  amounting  to  a  denial  of  any  consideration  for  the 
promises  alleged  in  those  paragraphs. 

The  plaintiff  demurred  to  the  first,  second,  and  fourth  paragraphs  of 
the  answer  separately,  and  the  demurrers  were  all  overruled.  Reply  by 
a  general  denial.     Trial  by  a  jury,  and  verdict  for  the  defendant. 

A  motion  for  a  new  trial  was  made  by  the  plaintiff,  and  overruled  by 
the  court     Final  judgment  for  the  defendant 

The  errors  assigned  question  the  correctness  of  the  rulings  of  the 
Circuit  Court  in  overruling  the  demurrers  to  the  first,  second,  and  fourth 
paragraphs  of  the  answer,  and  in  refusing  to  grant  a  new  trial. 

J*  McCabe^  for  appellant 

•/.  E.  McDonald  and  •/.  M.  Butler^  for  appellee. 

Downey  J.  The  defense  of  duress  is  of  less  frequent  occurrence  now 
than  formerly,  and  hence  not  many  cases  have  been  decided  by  this  court 
involving  the  question.  To  give  validity  to  a  contract,  the  law  requires 
the  free  assent  of  the  party  who  i»  to  become  chargeable  thereon ;  and 
it  therefore  avoids  any  promise  extort^  from  him  by  terror  or  violence, 
whether  on  the  part  of  the  person  to  whom  the  promise  or  obligation  is 
made,  or  on  that  of  his  agent  Contracts  made  under  such  circumstances 
are  said  to  be  made  under  duress.  1  Chitty  on  Cont.  269,  (1  Ith  Am.  ed.) 

Duress  is  of  two  kinds  —  duress  of  imprisonment,  where  a  man  actually 
loses  his  liberty ;  and  duress  per  minasy  where  the  hardship  is  only 
threatened  and  impending.  1  Bl.  Com.  181.  Either  kind  of  duress, 
while  it  does  not  render  the  contract  absolutely  void,  will  yet  enable  the 
party  so  under  duress  to  avoid  it  at  his  option.  The  party  practicing 
the  duress  cannot  take  advantage  of  it.  The  imprisonment  may  be  in  a 
oommon  prison,  or  it  may  be  elsewhere.  It  appears  to  have  been  tho 
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rule  that  the  imprisonment  mast  have  been  anhiwf ul,  or,  if  lawful,  unilaa 
force  must  have  been  used,  or  the  party  made  to  endure  unneoessarj 
privation,  such  as  want  of  food,  or  the  like,  and  he  must  have  entered 
into  a  contract  to  obtain  his  liberty  or  to  avoid  such  illegal  hardship  or 
privation.  The  mere  fact  of  imprisonment  ^as  not  deemed  sufficient  to 
avoid  an  agreement  obtained  through  the  medium  thereof,  if  the  party 
was  in  proper  custody  under  the  regular  process  of  a  court  of  competent 
jurisdiction. 

Mr.  Chitty  expresses  the  opinion  that  it  would  be  considered  that  an 
agreement  made  while  the  party  was  in.  confinement,  in  a  civil  action, 
regular  in  form,  upon  an  arrest  for  a  debt,  without  probable  cause,  would 
not  be  void  on  the  ground  of  duress.  The  rule  has  not  been  laid  down 
in  the  American  cases  quite  so  strongly  against  the  defense.  The  fol- 
lowing rules  would  seem  to  be  supported  by  the  authorities : 

1.  Where  there  is  an  arrest  for  improper  purposes,  upon  valid  pro* 
cess. 

2.  Where  there  is  an  arrest  for  a  just  cause,  but  without  lawful  au- 
thority; or, 

3.  Where  there  is  an  arrest  for  a  just  cause,  and  under  lawful  author- 
ity, for  an  improper  purpose,  and  the  party  executes  an  instrument  or 
pays  money  to  free  himself  from  the  arrest,  he  may  avoid  the  instrument 
or  recover  back  the  money  paid.     MecuUnas  v.  SnUth,  7  Ired.  E^.  7 ; 

Watkins  v.  Baird^  6  Mass.  506 ;  Richardson  v.  Duncan^  3  N.  H.  508 ; 
Ndson  V.  Suddarthy  1  Hen.  &  Munf.  350  ;  Severance  v.  IStnbaU^  8  N.  H. 
386  ;  Fuker  v.  ShaUuck,  17  Pick.  252 ;  Fose  v.  Bildreth,  10  Allen,  76 ; 
Hackett  v.  King,  6  id.  58 ;  Brooks  v.  BerrykUly  20  Ind.  97,  and  casei 
cited. 

If  a  person,  under  a  legal  arrest,  make  an  agreement  to  pay  a  debt,  he 
cannot  avoid  it  on  the  ground  of  duress.  Shephard  v.  Watrous^  3  Caines, 
166  ;  OroweU  v.  Gieason,  1  Fairf.  325  ;  Meek  v.  Atkinson,  1  BaOey,  84 ; 
Bowker  v.  LoweUj  49  Me.  429. 

If  a  party  execute  an  instrument  from  a  well-grounded  fear  of  illegal 
Imprisonment,  he  may  avoid  it  on  the  ground  of  duress.  Alexander  v. 
Pierce,  10  N.  H.  494 ;  Wiyrcester  v.  EaJton,  13  Mass.  371 ;  WhitefM  v. 
Longfellow,  13  Me.  146  ;  Eddy  v.  Herrin,  17  id.  338;  Foss  v.  Hildretk, 
supra;  Foshay  v.  Ferguson,  5  Hill  (N.  Y.),  154 ;  The  Town  ofPri*eeton 
V.  Vteriing,  40  Ind.  340 ;  BenneU  v.  Ford,  47  id.  264 ;  The  Town  of 
Ligonier  v.  Ackerman,  46  id.  552  ;  S.  C,  15  Am.  Rep.  323. 

Under  these  rules,  the  answer  in  question  would  seem  not  to  be  liable 
li>  the  first  objection  urged  against  it. 

It  is  alleged  that  the  defendant  had  not  been  guilty  of  any  such  act  of 
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crime,  and  consequently  had  the  officer  been  in  possession  of  a  writ  for 
his  arrest,  at  the  instance  of  the  plaintiff,  and  had  the  arrest  been  made, 
it  would  have  been  illegal  within  the  rules  above  laid  down.  For  the 
plflCLntiff  to  have  caused  the  arrest  of  the  defendant,  when  he  was  inno* 
cent  of  the  charge  made  against  him,  would,  as  between  them,  have  been 
in  this  sense  an  illegal  arrest,  although  the  officer  might  have  had  a  writ 
whlch^  in  form,  authorized  the  arrest. 

[Matters  of  no  importance  are  here  considered.] 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Jauch,  appellant,  v.  Jauch. 

(SOInd.  135.) 

Slander -^wora$  Bpoken  under  influence  qfpagticn. 

The  taxi  that  lUanderoiu  words  were  spoken  In  the  heat  of  paaelon  which  was  provoked 
by  the  one  oonceming  whom  they  were  spokeD,  may  be  shown  in  mitigation  of  dam- 
ages 

A(JTION  of  slander,  brought  by  appellee  against  appellants,  for 
words  uttered  by  appellant  Mary  Jauch,  wife  of  Joseph,  of  and 
concerning  appeUee,  in  Grerman,  which  are  translated  thus:  ^'You 
are  a  God  damned  whore." 

Appellants  filed  an  answer  in  two  paragraphs ;  first,  a  general  denial ; 
second,  a  plea  in  mitigation,  averring  substantially  that  appeUee  had 
wrongful  possession  of  appellants'  adopted  daughter ;  that  appellant 
Mary  went  to  take  said  child,  and  while  at  appellee's  house  she  (Mary) 
was  crueUy  assaulted  and  beaten  by  appellee  with  an  iron  poker,  and  the 
slanderous  words  (if  spoken  at  all)  were  spoken  while  said  Mary  was  in 
a  state  of  excitement,  etc 

Issue,  trial  by  a  jury,  resulting  in  a  verdict  of  two  hundred  dollars  in 
favor  of  appellee,  and,  overruling  a  motion  for  a  new  trial,  judgment  on 
the  verdict.     The  error  assigned  is  overruling  the  motion  for  a  new  trial 

P.  Maier,  O*  Denby^  and  D.  B,  Kumler,  for  appellants. 

J  S,  Buehanany  H,  O.  Gooding^  and  O.  Buchanan^  for  appellee. 

BusKiRK,  C.  J.    The  first  error  complained  of  is  the  exclusion  of  com* 
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petent  evidence.  To  comprehend  the  nature  and  relevancy  of  the  evi* 
dence  excluded,  we  will  have  to  state  the  substance  of  the  evidence. 

The  deposition  of  John  Stanch  was  read.  He  testified  that  he  heard 
Minnie  call  Mary  *'  a  God  damned  whore ;  **  he  saw  Mary  strike  Minnie 
in  the  breast ;  saw  Minnie  have  a  strip  of  iron  one  foot  long,  the  eighth 
of  an  inch  thick,  and  three-fourths  of  an  inch  vride  in  her  hand,  but  did 
not  see  her  strike  Mary  with  it.  Minnie  Jauch  testified,  in  substance, 
that  she  had  raised  the  girl,  and  had  letters  of  guardianship  for  her ;  that 
Mary  came  on  Sunday  to  her  house,  where  the  little  girl  had  come  that 
day ;  that  Mary  asked  for  the  girl,  and  witness  said  she  might  take  her 
home  in  the  evening ;  that  Mary  then  struck  witness,  took  the  child, 

went  out  OD  the  pavement,  and  there  called  her,  in  German,  ^*  a  d d 

bitch ;  **  witness  had  a  piece  of  iron  in  her  hand,  but  does  not  know 
whether  she  used  it ;  Mary  knocked  her  on  the  table. 

John  Dugan  testifies  substantially  as  follows  :  ^  Mary  Jauch  came 
into  the  saloon  of  Minnie  Jauch ;  gave  Minnie  a  shove  ;  then  went  out, 
and  on  the  outside  said :  '  You  are  a  Grod  damned  whore ; '  I  saw  a 
piece  of  poker  there ;  there  was  much  excitement"  Plaintiff  then 
proved  the  translation  into  English  of  the  Grerman  words  laid  in  the 
declaration. 

Appellants  then  introduced  their  witnesses  in  the  following  order : 
Mrs.  Mary  Jauch  testified,  that  she  went  to  Minnie's  house  with  a  police- 
man ;  demanded  the  girl ;  Minnie  said  she  could  not  have  her ;  little 
girl  came  and  gave  witness  her  hand ;  then  Minnie  struck  witness  five 
or  six  times  with  a  poker,  injuring  her  considerably ;  two  men  put  her 
out  of  doors ;  she  did  not  utter  the  words  charged ;  did  not  strike 
Minnie.  Julius  Knoll  testified :  "  1  went  with  Mary  Jauch  to  get  the 
child ;  Minnie  stood  in  Mary's  way,  but  she  crowded  into  the  dining- 
room  ;  I  did  not  go  in  ;  heard  a  scuffle ;  went  in ;  saw  Minnie  hammer- 
ing away  at  Mrs.  Mary  with  a  •poker."  Theresa  Lieberman :  '*  I  went 
there  vrith  Mrs.  Mary  Jauch ;  Mary  said  she  wanted  little  girl ;  Minnie 
said  she  couldn't  get  her ;  Mary  struck  nobody ;  Minnie  struck  Aunt 
Mary  on  the  head  with  a  poker  five  or  six  times ;  Aunt  said  nothing  on 
the  pavement.'*  Dr.  Schultz  described  injuries  on  the  head  of  Mrs. 
Jauch.  Hirschberger  :  ^*  Was  there  with  Dugan ;  he  swears  that  he 
went  out  of  the  bar-room  after  Dugan  went  out ;  did  not  hear  Mrs. 
Jauch  call  any  name." 

The  appellants  offered  to  prove  by  the  said  Hirschberger  that  he  ^as 
present  in  the  dining-room,  and  saw  Minnie  attack  the  defendant  Mary 
with  a  poker,  and  that  Minnie  made  the  first  attack,  and  struck  the  de* 
fendant  Marv  several  times  with  a  poker ;  but  the  court  refused  to  pei^ 
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mit  witness  to  testify  to  any  thing  that  took  place  in  the  dining-room. 
The  defendants  excepted  to  this  ruling.    The  defendants  rested. 

In  rebuttal,  the  appellee  introduced  one  Eilenstein,  who  testified  in 
substance,  it  At,  Mary  Jauch  slapped  Minnie  on  the  breast,  and  that  she 
called  her  a  dirty  sow. 

Counsel  for  appellants,  after  reviewing  the  evidence  offered  by  plain* 
tiff,  make  the  following  argument  in  favor  of  the  competency  and  im- 
portance of  the  evidence  excluded. 

"  For  the  defendant  below,  Julius  Knoll  and  Theresa  Lieberman  had 
seen  the  blows ;  but  Knoll  was  a  policeman,  and  Theresa  a  niece  of  the 
appellants.  Their  testimony  was  to  be  weighed  by  the  jury.  In  order 
to  corroborate  them  and  Mrs.  Mary  Jauch,  appellants  offered  to  prove  by 
a  disinterested  eye-witness  the  facts  as  they  occurred.  There  is  no  dis- 
cretion in  the  court  to  exclude  evidence  on  a  material  point,  at  least  un- 
til three  witnesses  have  given  their  testimony  touching  it.  Mrs.  Mary 
Jauch  cannot  stand  here  in  the  attitude  of  a  witness  simply,  because  she 
is  a  party.  She  had  the  undoubted  right  to  introduce  and  examine  three 
witnesses  in  her  defense  :  and  the  court,  admitting  the  materiality,  ex- 
cludes the  witness  simply  on  the  ground  that  '  it  had  all  been  testified 
nbout.*  It  is  impossible  not  to  see  that  great  injustice  was  done  the  ap- 
pellants, as  well  by  the  exclusion  of  the  evidence  offered  as  by  the  man- 
ner in  which  it  was  done.  The  court  fairly  instructed  the  jury  as  to  the 
effect  of  mitigating  circumstances.  The  charge  shows  how  material  it 
was  to  prove  these  circumstances." 

Counsel  for  appellee  argue  as  follows,  in  reference  to  the  exclusion  of 
the  testimony  of  Hirschberger : 

"  There  is  no  doubt  but  that  the  court  has  the  right  to  arrest  the  ex- 
amination of  witness,  if  unnecessary  time  is  being  taken,  or  the  evidence 
offered  is  immaterial  or  incompetent.  Rosser  v.  McCoUyy  9  Ind.  587. 
It  is  not  only  the  right  but  the  duty  of  the  court  to  do  this.  But  this 
discretiopary  power  of  the  court  must  be  so  exercbed  that  no  injustice 
will  result  therefrom. 

^^  This  was  an  action  for  slander,  and  not  for  an  assault  and  battery. 
The  evidence  of  the  witness  Hirschberger,  sought  to  be  introduced,  was 
all  in  reference  to  a  fight  and  quarrel  between  the  parties,  and  could 
have  been  competent  only  to  mitigate  the  damages,  but  for  no  other  pur- 
pose. The  court  refused  to  allow  him  to  testify,  not  because  his  evi- 
dence was  not  competent  to  mitigate,  but  simply  because  the  fact  had 
already  been  fully  testified  about,  and  was  not  disputed  by  any  witness,  or 
questioned  before  the  jury. 

^  The  instructions  of  the  court  to  the  jury  were  certainly  as  full  and 
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liberal  in  favor  of  appellants  as  could  be  desired ;  and  the  refusal  of  the 
court  to  allow  appellants  to  continue  the  examination  of  Hirschberger  as 
to  a  fact  which  had  already  been  fully  proven,  and  which  was  not  even 
di8]>uted,  could  not  have  prejudiced  appellants,  because  the  court  i]> 
structed  the  jury  to  take  into  consideration  the  quarrel  and  fight,  in  miU 
Igation  of  damages. 

*^  The  court  excluded  this  proof,  stating  that  it  had  all  been  testified 
about  already,  and  that  the  fact  that  the  plaintiff  struck  defendant  first 
with  a  poker  was  only  material  in  this  case  as  showing  the  anger  and 
excitement  of  the  defendant  at  the  time  the  words  were  charged  to  have 
been  spoken/  " 

In  Hotter  v«  MsOoUy,  9  Ind.  587,  it  was  said  :  ''Where,  in  the  pro- 
gress of  a  trial,  it  becomes  obvious  that  a  party,  in  the  examination  of  his 
witnesses,  or  in  the  .argument  of  his  case,  is  consuming  time  unneces- 
sarily, and  not  in  the  advancement  of  justice,  it  is  clearly  within  the 
discretionary  power  of  the  court  to  interpose  and  arrest  such  needless 
operations.  And  the  exercise  of  thb  power  will  be  sustained,  unless  an 
abuse  of  it  is  affirmatively  shown.  Priddy  v.  Dodd^  4  Ind.  84.  Here, 
the  court  ordered  the  plaintiff  to  close  his  rebutting  testimony.  It  is  not, 
however,  shown  that  he  had  other  evidence  which  he  desired  to  produce. 
The  order  does  not,  therefore,  appear  to  have  prejudiced  his  case.  It 
WAti  competent  for  the  plaintiff  to  have  placed  on  the  record  the  grounds 
of  his  objection  to  the  action  of  the  court.  And  having  failed  to  do  so, 
we  must  intend  the  rulings  of  the  court  to  be  correct." 

In  Priddy  v.  Dadd,  tupra,  it  was  said  :  ''  In  the  consumption  of  time 
in  examin-ing  witnesses  and  arguing  causes  to  the  jury,  much  must  ne» 
cessarily  be  left  to  the  discretion  of  the  judge.  It  is  peculiarly  within 
the  province  of  judicial  discretion  to  see  that  these  operations  are  not 
needlessly  protracted,  to  the  delay  and  detriment  of  other  business  on 
the  docket" 

The  defendant  may  set  up,  in  mitigation  of  damages,  that  he  spoke 
the  words  in  a  moment  of  heat  and  passion,  induced  by  the  Immediately 
preceding  acts  of  the  plaintiff.  Townshend  on  Slander  &  Libel,  626 
S  414. 

In  Afc  Clintock  v.  Crichy  4  Iowa,  453,  the  following  language  was  used : 
''  If,  however,  the  words  were  spoken  through  heat  of  passion,  or  under 
excitement,  produced  by  the  immediate  provocation  of  plaintiff,  such 
excitement  or  passion  may  be  shown  in  mitigation  of  damages ;  '  for  evi- 
dence that  the  speaking  was  impulsive  and  involuntary,  undoubtedly 
diminishes  malice,  as  understood  by  the  law.'  Lamed  v.  BuffinJUm^  8 
Miiss.  546 ;  Iteley  v.  Lavejoy,  8  Blackf.  462.     And  it  may  lie  stated  as 
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a  general  principle,  that  all  the  immediate  ciroamstances,  under  which 
the  words  were  spoken,  are  proper  to  be  shown  to  the  jury,  as  they 
define  the  true  character  of  the  speaking,  which  is  alleged  to  be  slander 
ous.  See  note  to  OUman  v.  Lowell,  1  Am.  L.  Cas.  223."  See,  also» 
Brown  Y.  Brookty  3  Ind.  518  ;  Mbusler  v.  Boarding,  33  id.  176;  Pwoen 
V.  Presgroves,  38  Miss.  227 ;  Ranger  v.  Ooodrichy  17  Wis.  78  \  Richards 
§on  V.  Northrupy  56  Barb.  105.   . 

Hirschberger  was  the  only  witness,  except  the  two  women,  who  knew 
all  the  facts  that  occurred  in  the  dining-room.  Hence,  all  the  immediate 
circumstances  under  which  the  words  were  spoken  were  not  before  the 
jury.  It  is  not  enough  that  the  words  were  spoken  in  heat  of  passion 
or  excitement  It  must  also  appear  that  there  was  provocation  caused 
by  the  person  of  whom  the  words  were  spoken,  which  immediately  pre- 
ceded the  speaking  of  the  words.  A  person  cannot,  without  just  cause  or 
provocation,  work  himself  or  herself  into  a  passion,  and  while  laboring 
under  the  excitement  produced  by  such  passion,  utter  slanderous  words, 
and  then  mitigate  the  damages  by  proof  that  the  words  were  uttered  in 
a  heat  of  passion.  There  was  a  conflict  in  the  evidence  as  to  which 
struck  the  first  blow.  It  was  proposed  to  prove  by  Hirschberger  that 
the  appellee  attacked  Mary  with  a  poker  and  struck  her  several  times 
with  it.  If  this  were  true,  Mary  had  sufficient  cause  for  passion  and 
excitement,  which  should  have  been  considered  in  mitigation :  for  the 
provocation  immediately  preceded  the  speaking  of  the  words,  and  was 
caused  by  the  acts  of  the  appellee. 

We  think  the  court  erred  in  the  exclusion  of  such  evidence. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is  remanded, 
with  directions  for  a  new  trial  in  accordance  with  this  opinion. 

Ordered  accordinglg. 


P1TT8BUBOB9  CnronmATi  and  St.  Louis  Railway  CoMPAHTy  appek 

lant,  y.  Nuznii. 

(60Ind.l41.) 
Pattenger — dutif  0/  raUwaif, 

It  is  the  duty  of  a  pMsenger  upon  a  railway  to  inform  himself  befbrehaod  of  ffa«  regii- 
latloDB  of  the  company  for  nmniiig  its  tndiiB,  and  the  fkct  that  a  ticket  for  a  oeitaia 
station  is  sold  to  him  by  the  company  without  notice,  and  that  he  is  permitted  to  entet 
ILe  first  train  leaving  thereafter,  doee  not  entitle  him  to  require  that  the  train  be 
0to|)ped  at  sneh  station  If  it  is  not  in  accordance  with  the  regolations  for  tmming 
ttsins 
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A  CTION  for  damages  for  breach  of  contract.  The  complaint  al- 
^^  leged  that  the  appellant  was  the  ovfner  of  a  railroad  line,  running 
from  Columbus,  Ohio,  vfith  its  cars  and  locomotives,  to  Chicago,  Illinois, 
by  the  way  of  Union  City,  Marion,  Sweetser,  Xenia,  and  Logansport, 
over  and  upon  which  the  appellant,  as  a  common  carrier,  carried  pas- 
sengers and  baggage  ;  that  the  appellee  purchased  a  ticket  for  a  first- 
class  passage  in  said  cars,  along  said  railroad,  from  Union  City  to 
Sweetser,  on  the  night  passenger  train ;  that  he  was  received  into 
said  cars  on  said  train,  to  1)e  so  carried ;  that  the  appellant,  tlfough 
requested  to  do  so,  refused  to  stop  the  train  at  Sweetser  and  allow 
the  appellee  to  get  off  the  car,  although  the  cond-i  !tor  took  up  said  ticket 
for  said  passage ;  that  in  consequence  of  such  refusal  the  ajipellee  was 
carried  on  westward  to  Xenia,  the  next  station  west  of  Sweetser,  where 
he  was  landed  between  midnight  and  day-light,  and  was  compelled  to  go 
to  a  hotel  to  lodc;e,  and  remain  until  eis^ht  o'clock  next  dav  before  he 
could  return  to  Sweetser ;  that  he  was  thus  p\it  to  much  expense,  delay, 
etc. ;  wherefore,  etc. ;  all  of  which  is  properly  alleged. 

The  complaint  was  answered  by  three  paragraphs.  Issues  were  formed 
on  the  first  and  second  paragraphs  of  answer.  The  third  paragraph, 
admitting  that  the  appellant  was  a  carrier  over  the  road,  as  alleged,  the 
purchase  of  the  ticket,  etc.*  averred  that  she  ran  two  daily  trains  from 
Union  City  to  Sweetser,  which  trains  always  stopped  at  Sweetser,  and 
also  ran  a  through  train  from  Columbus,  Ohio,  to  Chicago,  Illinois,  which, 
by  the  rules  and  regulations  governing  said  railroad,  was  not  allowed  to 
st()p  at  Sweetser ;  that  when  said  ticket  was  taken  up  the  appellee  was 
iuformed  by  the  conductor  tha^  ihe  train  he  was  on  was  not  allowed  to 
stop  at  Sweetser  ;  that  he.  tho  appellee,  would  have  to  get  off  at  Marion, 
the  first  station  east  of  Sweetser,  or  go  on  to  Xenia,  the  next  station 
west  of  Sweetser ;  that  the  appellee  voluntarily  passed  on  to  Xenia,  and 
got  off  at  that  station  ;  with  some  other  averments  not  material  to  the 
question  raised. 

To  this  paragraph  the  appellee  replied,  that  he  purchased  the  ticket 
expressly  for  the  train  on  which  he  took  passage  ;  that  it  was  the  firat 
train  which  ran  to  Sweetser  after  he  purchased  hi^  ticket ;  that  he  had 
no  knowledge  that  the  train  would  not  stop  at  Sweetser,  bat,  on  the 
contrary,  avers  that  he  was  informed  by  said  appellant,  at  the  time  he  $o 
purchased  said  ticket,  that  said  train  would  stop  at  said  station  of  Sweet- 
ser, and  allow  him  to  leave  the  same,  etc. 

To  this  paragraph  of  reply,  the  appellant  demurred  for  want  of  alleged 
facts.  The  demurrer  was  overruled  by  the  court  below,  exception  taken, 
and  error  assigned  in  this  court 
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I^,  0.  Bo9$,  for  appellant. 
/.  Brownlee  and  i?.  W.  Btxily^  for  appellee. 

fiiDDLE,  J.  We  do  not  think  the  court  erred  in  this.  If  the  appellee 
expressly  purchased  the  ticket  for  that  train ;  and  at  the  time  was  in* 
formed  by  the  appellant  that  the  train  would  stop  at  the  station 
Sweetser,  he  had  a  right  to  take  passage  on  it,  and  it  became  the  duty 
of  the  appellant  to  allow  him  to  leave  the  train  at  that  place. 

A  trial  by  jury  was  had,  verdict  for  appeUee,  motion  for  a  new  trial 
overruled,  exception,  and  appeal. 

The  evidence,  instructions  refused,  and  instructions  given,  exceptions 
taken,  and  errors  assigned,  are  all  properly  before  us. 

At  the  request  of  the  appellee,  the  court  instructed  the  jury  as  follows  : 
"  If  the  jury  find  that  plaintiff  purchased  a  ticket  for  Sweetser,  and  the 
train  in  which  he  entered  was  the  first  train  that  was  due  after  the  pur- 
chase, he  had  a  right  to  enter  on  that  train,  unless  he  was  informed  that 
that  train  would  not  stop  at  Sweetser,  before  he  entered  the  train." 

There  was  evidence  tending  to  prove  the  facts  alleged  in  the  third 
paragraph  of  answer.  In  view  of  this,  we  think  the  instruction  was 
wrong.  It  amounted  to  saying  to  the  jury,  that  notwithstanding  the  ap- 
poFicint  ran  two  daily  trains  which  stopped  at  Sweetser,  yet,  if  the  train 
apon  nhich  the  appellant  took  passage  was  the  first  one  due  at  Union 
City  after  he  purchased  his  ticket,  the  appellant  was  bound  to  have  it 
stopped  at  Sweetser  to  allow  the  appellee  to  get  off,  although  by  the  reg- 
ulations of  the  appellant  that  train  was  not  allowed  to  stop  at  that  sta- 
tion. Under  such  circumstances,  the  appellant  was  not  bound  to  stop  her 
train  at  Sweetser.  It  was  the  duty  of  the  appellant  to  the  public  to  run 
her  trains  according  to  her  regulations.  These  could  not  be  infringed  to 
accommodate  a  single  passenger.  It  was  the  duty  of  the  appellee  to  in- 
form himself  when,  where,  and  how  he  could  go,  or  stop,  according  to  the 
regulations  of  the  appellant's  trcuns,  and  if  he  made  a  mistake,  which  was 
not  induced  by  the  appellant,  he  has  no  remedy.  Cheney  v.  T%e  Boston 
Sf  Maine  R,  R,  Co.^  11  Mete.  121 ;  Boston  Sf  Lowell  R.  R,  Go.  v.  /Voo 
tor,  1  Allen,  267 ;  Johnson  v.  17ie  Gtmcord  R.  R.  Co.,  46  N.  H.  213  ; 
The  Cleveland,  etc,  R.  R.   Co.  v.  Bartram,  1 1  Ohio  St.  457. 

A  railroad  company  is  not  bound  to  stop  and  allow  a  passenger  to  get 
off,  except  at  a  regular  station  or  stopping  place.  The  CohmbuSy  etc.,  R, 
W.  Co,  V.  PoweUy  40  Ind.  37. 

The  appellant  moved  the  court  to  instruct  the  jury  as  follows  :  **  If 
the  jury  find  that  at  the  time  the  plaintiff  entered  the  car  of  he  defend- 
VoL.  XIX.— 89 
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ant  to  be  conveyed  from  Union  City  to  the  station  Sweetser,  and  at  the 
time  he  purchased  of  the  defendant  a  ticket  entitling  him  to  such  convey* 
anoe,  said  station  of  Sweetser  was  not  a  regular  stopping  place  for  said 
train,  and  had  not  been  for  more  than  one  month  before  that  time,  and 
you  further  And  that  the  defendant  had  one  or  more  other  daily  trains 
passing  over  said  road  that  did  stop  regularly  at  Sweetser,  then  it  was 
the  plaintifTs  own  misfortune  that  he  got  upon  the  wrong  train,  and  he 
cannot  recover."    This  instruction  was  refused. 

We  think  this  instruction  states  the  law  that  governs  the  case,  even 
tenderly  expressed  toward  the  appellee ;  and  as  there  was  evidence  be- 
fore the  jury  to  which  it  was  applicable,  it  was  error  to  refuse  it  See 
authorities  cited,  iupra. 

There  b  a  point  raised  in  the  record  upon  the  admission  of  certain 
evidence,  which  is  not  clear  to  us ;  and  as  it  may  not  arise  in  another  trial, 
we  leave  it  an  open  question. 

The  judgment  is  reversed ;  cause  remanded,  vnth  instructionB  to  grant 
the  motion  for  a  new  trial,  and  for  further  proceedings  according  to  this 
opinion* 

Ordered  accordingly. 


BiDOWAT,  appellant,  y.  IifOBAM. 

(50  Ind.  14B.) 

Statvt€  offraudt  —  iuffieiency  of  memorandum  of$ale. 

A  BherifP,  who  sold  property  under  a  jndgment  of  forecloeuie,  indoised  on  the  order  of 
sale  fUs :  "  Sold  to  Asa  J.  Ridgway  for  twenty-four  hundred  dollars,  October  16^ 
1869.  J.  D.  Phelps,  Sheriff  L.  C."  ^e2d,  not  enffldeDt  to  identify  the  property  under 
the  statute  of  frauds. 

ACTION  to  recover  money  in  foreclosure  proceedings.  Harvey 
Truesdell  recovered  judgment  for  the  foreclosure  of  a  mortgage 
on  a  forty-acre  tract  of  land,  described  in  the  proceedings  herein,  for  a 
little  over  one  thousand  dollars,  against  one  Thomas  W.  Miles.  This 
judgment  was  assigned  to  the  appellee,  Sarah  Ingram.  The  appellee 
also  obtained  a  judgment  against  Miles  for  the  foreclosure  of  another 
mortgage  on  the  same  and  other  lands,  for  a  much  larger  sum.  Orderi 
of  sale  were  issued  on  these  judgments  respectively. 

We  do  not  see  that  the  judgment  secondly  above  Jientioned,  or  the 
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order  of  sale  issued  thereon,  has  any  important  bearing  npon  the  ques- 
tion involved,  and  they  vnll,  therefore,  be  no  further  noticed. 

On  the  order  of  sale  issued  on  the  first-mentioned  judgment,  the  shei  ff 
indorsed  the  following  memorandum,  viz. : 

<<  Sold  to  Asa  J.  Ridgway,  for  twenty-four  hundred  dollars.  Octol)er 
16th,  1869,  •*  J  D.  Phelps,  Sheriff  L.  O. 

"  By  Wm.  H.  H.  Whitehead,  Dep^ 
The  above  memorandum  is  all  the  evidence  there  was,  except  such  as 

was  oral,  that  Ridgway  purchased  the  land  at  sheriff's  sale. 

This  proceeding  was  instituted  by  the  appellee  against  the  appellant, 

under  the  provisions  of  §  476,  2  6.  &  H.  252,  for  failing  and  refusing 

to  pay  the  purchase-money  claimed  to  have  been  bid  on  the  property  bj 

the  appellant.    Judgment  for  the  plaintiff  below. 

/.  JB.  NUe$,  W,  Mies,  and  W.  B.  Calkins,  for  appeUant 
J,  Bradley,  for  appellee. 

WoRDSN,  J.  The  question  is  presented  by  the  record,  in  several 
ways,  whether  the  above  memorandum  is  a  sufficient  contract,  memoran- 
dum or  note  thereof,  within  the  statute  of  frauds.  It  appears  to  us  that 
the  memorandum  is  clearly  insufficient.  A  memorandum,  in  order  to  be 
sufficient  within  the  statute,  must  state  the  contract  vnth  such  reasonable 
certainty  that  its  terms  may  be  understood  from  the  writing  itself,  with- 
out recourse  to  parol  proof.  It  is  impossible  to  ascertain  from  the  mem:* 
orandum  what  it  was  that  was  **  sold  to  Asa  J.  Ridgway  for  twenty-four 
hundred  dollars." 

It  may  be  supposed,  from  the  fact  that  the  memorandum  was  indorsed 
on  the  order  of  sale,  that  the  sheriff  meant  that  the  land  therein  ordered 
to  be  sold  was  sold  to  Ridgway  for  the  sum  named.  But  this  would  rest 
upon  mere  inference,  and  not  upon  any  thing  appearing  on  the  face  of  the 
memorandum.  It  may  be  conceded,  that  if  the  memorandum  had  in  any 
way  referred  to  the  order  of  sale  for  the  purpose  of  identifying  the  thing 
sold,  so  as  to  make  it  a  part  of  the  memorandum,  or  so  that  the  two 
papers,  the  order  of  sale  and  the  memorandum,  could  be  taken  together 
as  constituting  the  contract,  it  would  have  been  sufficient 

The  memorandum  indorsed  upon  the  order  of  sale,  but  without  any 
reference  to  it  for  the  ascertainment  of  the  thing  sold,  is  no  better  than 
if  it  had  been  made  on  any  other  piece  of  paper. 

Says  Chancellor  Kext.  2  Com.  511 :  '^  Unless  the  essential  terms  of 
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the  sale  can  be  ascertained  from  the  writing  itself,  or  by  a  reference  con- 
tained in  it  to  something  else,  the  writing  is  not  in  compliance  with  the 
statute ;  and  if  the  agreement  be  thus  defective,  it  cannot  be  supplied  by 
parol  proof,  for  that  would  at  once  introduce  all  the  mischiefs  which  the 
rtatute  of  frauds  and  perjuries  was  intended  to  prevent."  Narrit  v.  .fifatr, 
89  Ind.  90. 

**  It  must,  of  course,  appear  from  the  memorandum,  what  is  the  sub- 
ject-matter of  the  defendant's  engagement.  Land,  for  instance,  which  is 
purported  to  be  bargamed  for,  must  be  so  described  that  it  may  be  iden« 
tified."  Browne  on  Stat  of  Frauds,  §  885. 

As  we  have  seen,  the  memorandum  does  not  state  what  it  was  that  was 
sold  to  Ridgway.  It  does  not  name  or  in  any  way  state  the  subject-mat- 
ter of  the  supposed  contract.  If  we  are  to  suppose  that  the  thing  sold 
was  the  laud  mentioned  in  the  order  of  sale,  because  the  memorandum 
was  indorsed  upon  that  order,  the  supposition  must  rest  upon  mere  infer- 
ence an*  I  conjecture.  It  seems  to  be  Well  settled,  that  a  memorandum, 
in  order  to  make  another  writing  a  part  thereof,  so  as  to  constitute  a 
part  of  the  contract,  must  refer  to  such  other  writing ;  and  that  parol 
proof  of  the  connection  of  the  papers  is  not  admissible  to  establbh  a  con- 
tract required  by  the  statute  of  frauds  to  be  in  writing.  An  early  case  on 
this  subject  is  that  of  Boyddl  v.  Drummandf  11  East,  142.  There  the 
defendant  had  subscribed  his  name  to  a  book  entitled,  **  Shakespeare  sub- 
scribers, their  signatures,"  not  referring  to  a  printed  prospectus  whidi 
contained  the  terms  of  the  contract,  and  which  was  delivered  at  the  time 
to  the  subscribers  to  the  Boydell  Shakespeare.  It  was  held,  that  the  two 
could  not  be  connected  together  so  as  to  take  the  case  out  of  the  statute, 
as  such  connection  could  only  be  established  by  parol  proof. 

Lord  Ellenborouoh  observed,  in  delivering  his  opinion:  ^^If  there 
had  been  a  plain  reference  to  the  particular  prospectus,  that  might  have 
helped  the  plaintiff ;  but  there  is  nothing  of  the  kind." 

Without  going  into  the  details  of  other  cases,  we  quote  a  paragraph  from 
the  opinion  in  each  of  a  few,  involving  the  point  under  consideration : 

In  the  case  of  Ridgtoay  v.  Wharton,  8  De  6.  M.  &  6.  677,  696,  the 
Lord  Chancellor  said,  in  delivermg  the  opinion  of  the  court :  '^  It  appean 
to  me,  therefore,  that  the  principle  established  by  these  cases,  and  as  I 
have  already  observed,  the  principle  deducible  from  the  construction  and 
object  of  the  statute  if  there  had  been  no  cases,  clearly  shows,  that  in  order 
to  make  a  contract  binding  under  the  statute  of  frauds,  it  must  be  either 
embodied  all  in  one  paper,  signed  by  the  party  ;  or  if  not  so  embodied, 
there  must  be  some  paper  signed  by  the  party  referring  to  the  paper 
which  does  contain  the  terms,  in  order  that  from  the  writing  so  signed 
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yon  may  say  that  is  the  paper,  and  incorporate  tbom  together  and  make 
it  one." 

The  following  point  was  decided  in  the  case  of  Freeport  v.  Bartol,  3 
Green/  3  iO  :  *'  Where  an  agreement  concerning  the  sale  of  real  estate 
is  contained  on  two  separate  paper:,  neither  of  which  contains  in  itself 
any  refereoc*  to  the  other,  parol  evidence  is  inadmissible  to  prove  their 
connection." 

In  O'DimneU  v.  Leeman,  43  Me.  158,  160,  it  was  held  to  be  ''well 
settled  that  unless  there  be  a  memorandum  showing,  within  itself,  or  by 
reference  to  some  other  paper,  all  the  material  conditions  of  the  contract, 
no  action  can  be  maintained  upon  such  contract,  either  at  law  or  in 
e«iuity.'' 

In  Morton  v.  Dean^  18  Mete.  385,  388,  it  was  held  by  the  court,  that 
''  a  sale  at  auction  is  within  the  statute  of  frauds,  and  the  auctioneer,  who 
makes  the  sale,  is  the  agent  of  both  parties,  and  his  memorandum  will 
i  ike  the  case  out  of  the  statute,  as  well  when  lands  as  when  chattels  are 
f^old.  But  the  memorandum  of  sale  must  refer  to  the  conditions  of  sale, 
or  the  case  will  be  within  the  statute.  Where  the  connection  between 
the  memorandum  and  the  conditions  is  to  be  proved  entirely  by  parol 
evid  ince,  it  is  within  the  mischief  intended  to  be  prevented  by  the  stht- 
ate.  The  terms  of  the  agreement,  which  are  material,  must  be  stated  in 
writing.  As  the  memorandum,  in  this  case,  does  not  refer  to  tlie  con* 
ditious  of  sale,  the  sale  itself  cannot  be  enforced.  The  authorities  are  con« 
elusive  on  these  points." 

See,  also,  the  case  of  Ruckle  t.  Barbour^  48  Ind.  274,  which  involved  a 
question  arising  from  the  statute  of  frauds. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Ordered  according^. 


Greer  v.  The  State. 

(50  hid.  267.) 

Criminal  Law  —  Variance  —  rape. 

nie  fltbtate  of  Indiana  defines  two  classes  of  rape,  one  upon  a  woman  against  her  will, 
the  other  upon  a  female  chUd  nnder  twelve  years  of  a^e.  Held,  that  an  indictmenl 
■ettmg  forth  an  offense  of  one  class  oonld  not  be  sustained  by  proof  of  one  of  tht 
other  class. 
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INDICTMENT  for  rape  against  the  appellant,  charging  that  he, ''  on 
the  19th  day  of  January,  A.  D.  1875,  at  the  county  of  Marion,  and 
State  of  Indiana,  did  then  and  there,  in  a  rude,  insolent,  and  angry  man- 
n3r,  unlawfully  touch  and  assault  one  Mary  E.  Clayes,  a  woman,  with 
tlie  intent  then  and  there  the  said  Mary  E.  Clayes,  forcibly  and  against 
the  will  of  said  Mary  E.  Clayes,  to  ravish  and  camaUy  know,  contrary," 
etc. 

Motion  to  quash  overruled,  and  exception. 

Trial  by  jury,  conviction,  and  judgment  that  defendant  pay  a  fine  of 
one  hundred  dollars,  and  be  imprisoned  for  the  term  of  two  years  in  the 
State  prison. 

J,  C,  Pearson  and  J»  S.  Campbell,  for  appellant. 

C  A.  Buskirk,  Attorney-Greneral,  for  the  State. 

Word  EN,  J.  It  appeared  on  the  trial  of  the  cause  that  the  person 
charged  to  have  been  assaulted  by  the  defendant  was  a  female  child, 
between  eleven  and  twelve  years  of  age  at  the  time  of  the  assault.  The 
court  gave,  as  applicable  to  the  case,  the  following  charge,  to  which  the 
defendant  excepted,  viz. : 

''  You  will  observe  that  if  a  person  has  carnal  knowledge  of  a  woman 
child,  under  the  age  of  twelve  years,  he  is  guilty  of  rape,  whether  the 
canial  knowledge  was  with  or  without  the  consent  of  the  child ;  for  the 
law  presumes  that  a  child  under  the  age  of  twelve  years  is  not  capable 
of  consenting  to  intercourse,  so  that  a  man  having  connection  with  her  is 
guilty  of  rape,  whether  it  was  with  her  consent  or  not." 

The  jury  must  have  understood  from  this  charge  that  if  the  defendant 
perpetrated  the  assault  and  battery  upon  the  child,  she  being  under  the 
age  of  twelve  years,  with  intent  to  have  carnal  connection  with  her,  he 
might  be  convicted  of  the  offense  charged,  without  regard  to  the  ques- 
tion  whether  he  intended  to  have  such  connection  with  or  without  her 
consent. 

The  charge  may  have  been  correct  as  an  abstract  proposition,  but  it 
was  clearly  wrong  as  applied  to  the  charge  contained  in  the  indictment. 
The  indictment  charges  that  Mary  E.  Clayes,  the  person  charged  to  have 
been  assaulted,  was  a  woman,  and  that  the  defendant  intended  to  car* 
Daily  know  her  forcibly  and  against  her  will.  The  statute  defining  and 
providing  punishment  for  rape  provides,  that  *^  every  person  who  shall 
unlawfully  have  carnal  knowledge  of  a  woman  against  her  will,  or  of  a 
woman  child  under  twelve  years  of  age,  shall  be  deemed  guilty  of  rape/ 
etc.     2  G.  &  II.  440,  §  14.     This  statute,  it  will  be  seen,  enumoratec 
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two  classes  of  facts,  each  of  which  constitutes  a  rape.  First,  it  is  a  rape 
to  unlawfully  have  carnal  knowledge  of  a  woman  against  her  will.  We 
take  it  that  all  females  of  the  human  species  over  twelve  years  of  age 
are  to  he  deemed  women  within  the  meaning  of  the  first  clause  of  the 
statute.  Second,  it  is  a  rape  to  unlawfully  have  carnal  knowledge  of  a 
woman  child  under  twelve  years  of  age.  In  the  second  case,  it  is  im- 
uiaterial  whether  the  child  consent  or  not,  for  if  she  consent,  the  act  con- 
si  itutes  a  rape  nevertheless.  But  the  prosecutor  cannot  charge  a  rape 
of  ihe  one  class,  and  sustain  the  charge  by  proof  of  a  rape  of  the  other 
class.  Nor  can  he  charge  an  assault  and  battery  with  intent  to  commit 
a  rape  of  the  one  class,  and  sustain  the  charge  by  evidence  of  an  intent 
to  commit  a  rape  of  the  other  dass.  The  variance  between  the  allega- 
tions and  the  proof  is  fatal.  This  is  established  by  the  following,  among 
other  authorities  that  might  be  cited:  1  Whart.  Grim.  Law,  §  611 ;  1 
Bish.  Grim.  Prac,  §§  485,  886 ;  Turley  v.  The  State,  3  Humph.  323 ; 
Hooker  v.  The  State,  4  Ohio,  348;  The  State  v.  Noble,  15  Me.  476 ; 
State  V.  Jackson,  30  id.  29  ;  IHck  v.  The  State,  30  Miss.  631. 

There  need  be  no  trouble  in  cases  of  this  kind,  as,  if  there  is  any 
doubt  about  the  age  of  the  person  assaulted  or  ravished,  the  offense  can 
be  charged  both  ways  in  different  counts. 

A  motion  for  a  new  trial  was  properly  made,  and  should  have  been 
sustained. 

There  are  some  other  questions  made  in  the  cause,  but  as  we  suppose 
they  will  not  be  likely  to  again  arise  upon  the  trial  of  the  defendant 
upon  this  indictment,  we  pass  them  over. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for  a  new 
trial.  The  clerk  will  give  the  proper  notice  for  the  return  of  the  pris* 
oner. 

Judgment  reverted^ 


Flbmino,  appellant,  t.  McDokalik 

(00  Ind.  27d. ) 

Joint  wrtmg'doen  — 'judgment  and  exteuHwn  agavult. 

The  injured  party  may  sne  several  joint  trespaseerB  separately  and  proeecate  each  stiiT 
lo  flnal  Judgment    He  cannot,  however,  have  sepatste  executions,  but  must  elect,  an 

»  the  issne  of  an  execution  against  one  discharges  the  others. 
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ACTION  against  the  appellee  and  Peter  Godfrey,  for  an  assaalt  and 
battery.  The  complaint  contains  tiro  paragraphs.  The  first  para> 
graph  alleges,  '*  that  said  defendants  assanlted  and  beat  the  plaintiff, 
whereby,"  etc. 

The  second  paragraph  alleges  the  same  thing,  with  aggrayataon,  and 
special  damages,  whereby,  etc. 

The  appellee  pleaded  several  paragraphs  of  answer,  all  of  which  were 
withdrawn,  but  the  third  paragraph,  which  is  as  follows  : 

That  in  1869,  the  appeUant  sued  the  appellee  and  Peter  Godfrey,  for 
the  same  trespass;  that  at  the  February  term  of  the  court,  1870,  he  re- 
covered a  joint  judgment  against  said  appellant  and  Godfrey,  on  defaultt 
for  twelve  hundred  dollars  and  costs ;  that  at  the  February  term,  1871» 
on  motion,  the  court  set  aside  the  default  and  judgment  as  to  the  appel- 
lant, ''  for  the  reason  that  this  defendant  (the  appellant)  did  not  have 
actual  notice  of  sud  suit  at  the  time  default  and  judgment  therein  were 
taken  against  him,  leaving  said  judgment  so  taken  against  Peter  God« 
frey  in  full  force,  unappealed  from,  and  unreversed ; "  ihat  afterward 
the  appellant  sued  out  execution  in  due  form  of  law,  and  placed  the 
same  in  the  hands  of  the  sheriff  of  Crawford  county ;  that  said  sheriff 
levied  the  same  on  the  property  of  said  Peter  Godfrey,  and  sold  the 
same  in  due  form  of  law,  etc. ;  all  of  which  is  more  particularly  averred 
as  to  time,  place,  etc  ;  wherefore,  etc 

The  appellant  demurred  to  this  paragraph  of  answer,  for  want  of 
sufficient  ^ts ;  the  court  overruled  the  demurrer,  and,  the  appellant  r»> 
fusing  to  reply,  rendered  judgment  in  favor  of  the  appellee  for  his  costs* 
Exceptions  and  appeal  were  properly  taken.  The  error  assigned  is  over- 
ruling the  demurrer  to  the  third  paragraph  of  answer,  which  nuses  the 
only  question  in  the  case.  The  appellee  files  no  brief,  and  the  appellant 
cites  no  authorities. 

F.  FtZf on,  M.  F.  Ihinn,  and  J.  W.  Tucker,  for  appellant 

BiDDLE,  J.  In  England,  such  a  plea  as  the  third  paragraph  of  the 
answer  in  this  case,  even  without  averring  the  issue  of  an  execution  on 
the  judgment,  would  be  held  good.  In  Brinsmead  v.  MarrisoHy  L.  B.,  7 
C.  P.  547,  a  late  English  case,  it  was  held  that  a  judgment  against  A. 
for  the  joint  tort  of  A  and  B.  is  a  bar  to  anotiier  action  against  B.  for 
the  same  act. 

Eellt,  C.  B.,  remarks :  '^  If  it  were  held  not  lo  oe  a  defense,  the 
effect  would  in  the  first  place  be  to  encourage  any  number  of  vexatious 
actions,  wherever  there  happened  to  be  several  joint  wrong-doers.    An 
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onprinoipled  attorney  might  be  found  willing  enough  to  bring  an  action 
against  each  and  eyerj  of  them.  *  *  Judgment  having  been  recovered 
against  one  or  more  of  the  wrong-doers,  and  damages  assessed,  if  that 
judgment  afforded  no  defense,  the  plaintiff  might  proceed  to  trial  against 
auDther  of  them,  and  the  second  jury  might  assess  a  different  amount  of 
damages.  Which  amount  is  the  plaintiff  to  levy  ?  *  *  There  is  no 
authority  whatever —  since  the  reigns  of  the  Henrys  and  the  Edwards 
nothing  approaching  to  an  authority  has  been  cited  —  to  show  that  such 
a  plea  as  this  would  not  be  a  good  defense." 

In  America,  the  decisions  upon  this  question  have  not  been  uniform. 
In  some  of  the  States,  it  has  been  held  that  it  requires  a  satisfaction  of 
a  judgment  against  one  joint  tort-feasor  before  it  can  be  pleaded  in  bar 
by  a  co-tort-feasor  in  another  action  'for  the  same  wrong ;  others  hold 
that  taking  execution  is  sufficient,  without  averring  satisfaction.  Per- 
haps some  have  gone  to  the  extent  of  the  English  rule. 

In  our  opinion,  the  true  doctrine  was  announced  in  AUm  v.  Wheatle^y 

8  Blackf.  882  :  '<  The  injured  party,  if  he  choose,  may  sue  several  joint 
trespassers  separately,  and  prosecute  each  suit  to  a  final  judgment,  but 
there  he  must  stop  and  elect  against  whom  he  will  take  his  execution. 
*  "!  He  cannot  have  two  separate  executions.  Hence  a  final  judg- 
ment and  an  execution,  or  an  order  for  an  execution,  against  one  of  se?* 
eral  joint  trespassers,  is  a  discharge  of  all  the  others." 

And  we  believe  this  to  be  the  current  of  American  authors.  Dcnni 
V.  Scott,  1  Blackf.  169;  Fitzgerald  v.  Smith,  1  Ind.  810;  PrichardY. 
OampbeUj  5  id.  494;  SnodgroiSY.  BwU,  15  id.  274;  Oolding  v.  Bcdlj 

9  Porter,  169 ;  Blann  v.  Orocheron,  20  Ala.  820 ;  Smith  v.  Singleton,  2 
McMuUan,  184. 

We  are  of  opinion  that  the  ruling  of  the  court  below  was  right. 
The  judgment  is  affirmed. 

Judgment  affirm9d» 


P1TT8BUSOH9  CiNcnnrATi  and  St.  Louis  Railway  GoHPAHTy 

appellant,  v.  Heok. 

(00  Ind.  80&) 

Title  —  to  perewuU  prcperty  contracted  to  be  eM-^  damagee  —  mumtre  of* 

Flaintiff  af^reed  to  sell  and  defendant  to  purchase  a  quantftky  of  wood  which  plaintiff 
was  to  draw  and  pUe  in  a  certain  place  where  defendant  was  to  meaenie,  xeoeive  and 
pay  for  it  at  a  specific  price  per  cord .  The  wood  was  drawn  and  piled  and  di<endant 
luid  meanired  and  zeeeiTed  part,  bat  refused  to  measnre  and  reoelTe  the  remaindet 
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The  wood  was  barned.  Held^  that  the  title  of  the  immeasured  wood  was  in  plaintiff, 
nud  he  was  entitled  to  recovor  from  defendant  not  the  contract  price  thereof  bat  the 
difference  between  the  contract  price  and  the  market  price  at  the  time  and  place  it 
sliould  have  been  accepted. 

ACTION  by  the  appellee  against  the  appellant,  upon  contract 
The  complaint  was  in  two  paragraphs,  not  materially  un- 
like. It  alleged,  in  substance,  that  an  agreement  was  entered  into 
between  the  plaintiff  and  the  defendant,  by  which  the  plaintiff  was  to 
funiish,  cut,  haul,  and  pile  along  the  line  of  the  defendant's  railroad 
a  quantity  of  firewood,  which  the  defendant  was  to  measure,  receive  and 
pay  the  plaintiff  for,  at  a  specified  rate  per  cord  ;  that,  in  pursuance  of 
the  contract,  the  plaintiff  did  furnish,  cut,  haul,  and  pile  along  the  line  of 
the  defendant's  road  a  large  quantity  of  firewood  as  stipulated  for,  of 
which  the  defendant  had  notice ;  that  the  defendant  measured,  received 
and  paid  for  some  portions  of  the  wood,  but  as  to  other  portions  thereof, 
viz.,  seven  thousand  six  hundred  and  sixty-seven  cords  thereof,  the  de- 
fendant refused  to  measure,  receive  and  pay  for  the  same  according  to 
the  agreement,  though  the  plaintiff  often  requested  the  defendant  to 
measure,  receive  and  pay  therefor ;  that  while  the  defendant  thus  failed 
and  refused  to  measure,  receive  and  pay  for  the  last-mentioned  wood,  a 
large  part  thereof,  viz.,  thirty-one  hundred  and  fiftj'-three  cords  thereof, 
were,  on,  etc.,  without  the  fault  or  negligence  of  the  plaintiff,  destroyed 
by  fire,  to  the  damage  of  the  plaintiff,  etc. 

Issues  were  made  up,  and  the  cause  was  tried  by  a  jury,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  for  seven  thousand  four  hundred 
dollars. 

j^.  0,  EosSj  for  appellant. 

0,  B.  SausuMy  for  appellee. 

WoRDEN,  J.  The  main  question  in  the  cause  arises  upon  the  refiua] 
of  the  court  to  give  the  following  charge  asked  by  the  defendant,  vis. : 

<^  Under  the  contract  sued  on  in  the  first  and  second  paragraphs  in  the 
complaint,  the  wood  by  the  plaintiff  cut,  hauled,  and  piled  up  along  the 
line  of  the  defendant's  railroad  was  not  the  property  of  the  defendant 
until  measured  and  received* by  the  defendant,  and  if  you  find  that  it 
was  destroyed  by  fire  before  it  was  received,  the  loss  was  the  plaintiff's 
and  not  the  defendant's." 

There  are  no  facts  averred  in  the  complaint  that  made  the  wood  tlie 
property  of  the  defendant  at  the  time  it  was  burnt    Nor  does  it  appeal 
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*xk  evidence  that  the  plaintiff,  at  any  time  before  it  was  burnt,  did  any 
thing  showing  that  he  regarded  the  wood  as  the  property  of  the  defend- 
ant, or  at  her  risk.  On  the  contrary,  he  insured  it  as  his  own  after  it 
should  have  been  received  by  the  defendant  in  accordance  with  the  al- 
leged contract  The  cause  was  tried,  and  the  verdict  evidently  found, 
upon  the  theory  that  the  measure  of  damages  was  the  contract  price  of 
the  wood.  If  this  was  legally  correct,  the  charge  ought  not  to  have  be  in 
given,  because  the  loss  in  such  case  would  be  the  loss  of  the  defendant 
and  not  the  plaintiff.  But  if  the  true  measure  of  damages  in  such  case 
is  the  difference  between  the  contract  price  and  the  market  value  of  the 
wood  at  the  time  and  place  when  and  where  it  should  have  been  accepted 
by  the  defendant,  the  charge  should  have  been  given,  because,  in  such 
case,  the  loss  would  be  that  of  the  plaintiff.  Mr.  Chitty  lays  down  the 
rule  in  the  following  terms : 

^^  In  an  action  for  not  accepting  goods,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price,  on  the  day 
when  the  vendee  ought  to  have  accepted  the  goods."  Chitty  on  Cont. 
133.  (11th  Am.  ed.).  • 

This  rule  is  sustained  by  a  large  number  of  cases,  among  which  are 
the  following :  Williams  v.  Jones,  1  Bush,  621 ;  Haskell  v.  McHenry^  4 
Cal.  411 ;  Allen  v.  JarvU,  20  Coun.  38 ;  Narthrup  v.  Oook,  39  Mo.  208; 
Gailtng  v.  NeweU,  12  Ind.  118,  125 ;  Beard  v.  Sloan,  38  id.  128  ;  Gan- 
son  V.  Madigan,  18  Wis.  67  ;   Gordon  v.  Norris,  49  N.  H.  376. 

In  the  case  last  cited,  the  distinction  is  pointed  out  between  contracts 
for  the  sale  of  goods  then  in  existence,  and  agreements  to  furnish  mate* 
rials  and  manufactured  articles  in  a  particular  way  and  according  to  order, 
in  respect  to  the  statute  of  frauds  and  otherwise.  The  rule  of  damages 
is  the  same  in  contracts  for  the  sale  of  real  estate.  Old  Colony  BaUroad 
Corporation  v.  Evans^  6  Gray,  25 ;  Griswold  v.  Sabin,  51  N.  H.  167 ; 
Porter  v.  TVavis,  40  Ind.  556. 

It  is  conceived  that  in  all  cases  of  contracts  for  the  sale  of  personal 
property,  where  it  has  any  market  value,  tlie  vendor,  before  he  can  re- 
cover of  the  vendee  the  contract  price,  must  have  delivered  the  property 
to  the  vendee,  or  have  done  such  acts  as  vested  the  title  in  the  ven- 
dee,  or  would  have  vested  the  title  in  him,  if  he  had  consented 
to  accept  it ;  for  the  law  will  not  tolerate  the  palpable  injustice 
of  permitting  the  vendor  to  hold  the  property  and  also  to  recover  the 
price  of  it. 

In  the  case  of  Betnent  v.  Smith,  15  Wend.  493,  which  has  been  cited 
by  counsel  for  the  appellee,  the  defendant  had  employed  the  plaintiif  to 
make  a  sulky.  The  plaintiff  made  the  sulky  and  took  it  to  the  residence 
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of  the  defendant,  and  told  him  that  he  delivered  it  to  him  and  demanded 
fMiymont  in  pursoance  of  the  terms  of  the  contract.  The  defendant  de- 
nied having  agreed  to  receive  it.  The  plaintiff  told  him  that  he  would 
leave  the  sulky  with  a  person  in  the  neighborhood,  naming  him,  which  ha 
di  i,  and  commenced  suit  It  was  held  that  the  plaintiff  had  performed 
his  part  of  the  contract,  and  was  entitled  to  recover  the  contract  price  for 
the  sulky.  The  case  went  upon  the  theory  that  there  had  been  a  deliv- 
ery of  the  property  to  the  defendant,  as  is  shown  in  the  case  of  OordoH 
V.  NorriM,  supra. 

So,  in  the  case  of  BaSentine  v.  Bobimony  46  Penn.  St.  177,  the  plain- 
tiff agreed  to  build  an  engine  according  to  directions  of  defendant,  and 
furnish  the  necessary  materials  for  it.  The  plaintiff  was  held  to  be  en- 
titled to  the  contract  price,  the  court  holding  that,  upon  the  facts  shown, 
the  title  to  the  property  had  vested  in  the  defendant. 

In  the  case  of  Girard  v.  Taggart^  5  S.  &  R.  19,  83,  Oibson,  J.,  in  de- 
livering his  opinion,  said : 

""  The  damages  recovered  are  not  the  price  of  the  goods  sold,  but  a 
compensation  fbr  the  disaffirmance  of  the  contract ;  and  the  difference 
on  the  resale  is  merely  the  measure  of  the  damages  actually  suffered. 
Properly  speaking,  the  seller  cannot  recover  the  price,  where  he  has 
retained  the  goods  in  consequence  of  the  buyer's  refusal  to  comply  with 
any  part  of  the  contract,"  etc. 

In  Ganscn  v.  MaMgan^  suprcL,  the  court  held,  that  '^  where  the  vendor 
has  actually  taken  all  the  steps  necessary  to  vest  the  title  to  the  goods 
sold  in  the  vendee,  he  may  sue  for  goods  sold  and  delivered,  and  the 
rule  of  damages  would  be  the  contract  price.  But  where  he  is  ready  and 
willing  to  perform,  and  offers  to  do  so,  but  the  vendee  refuses,  even 
though'  the  title  is  not  vested  in  the  vendee,  the  vendor  still  has  his  action 
on  the  contract  for  damages.  But  the  rule  of  damages  in  such  case 
would  be  the  actual  injury  sustained,  which  is  ordinarily  the  difference 
between  the  value  of  the  property  at  the  time  of  the  refusal  and  the  price 
agreed  on." 

As  the  property  had  not  passed  from  the  vendor,  the  plaintiff,  at  the 
time  it  was  destroyed,  he  must  bear  the  loss.  The  destruction  of  the 
property  was  not  caused  by,  nor  was  it  the  consequence  of,  the  breach  by 
tlie  defendant  of  her  contract.  The  case  of  McConihe  v.  2%«  New  Tori 
and  Erie  E.  E.  Oo.,  20  N.  Y.  495,  is  in  every  way  in  point  here.  There, 
one  Mallory,  who  had  assigned  his  claim  to  the  plaintiff,  had  agreed  with 
the  defendant  to  furnish  materials  and  build  certain  cars  for  the  defend- 
ant, and  the 'defendant  was  to  furnish  the  iron  boxes  therefor.  MaUory 
set  up  surae  of  the  cars  and  had  the  work  ready  to  set  up  the  others,  and 
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those  set  up  were  completed  as  far  as  it  was  possible  without  the  boxes, 
which  the  company  neglected  to  furnish.  He  expended  over  two  thou- 
sand dollars  in  the  work  and  materials,  and  was  prevented  from  com« 
plcting  the  contract  by  the  failure  of  the  defendant  to  furnish  the  boxes, 
as  she  had  agreed,  though  Mallory  frequently  urged  her  to  furnish  them* 
While  matters  were  in  this  condition,  all  the  cars  and  materials,  except 
the  iron,  were  consumed  by  fire,  without  any  carelessness  on  the  part  of 
Mallory.     The  court  said : 

"  Mallory  agreed  to  build  for  the  defendant  fifteen  lumber  cars,  from 
materials  to  be  furnished  by  him,  except  the  boxes  which  the  defendant 
agreed  to  furnish,  and  the  expense  of  which  was  to  Im  deducted  from  the 
price  of  the  cars.  This  was  in  effect  an  agreement  for  the  sale  of  the 
cars,  thereafter  to  be  constructed  by  Mallory,  to  the  defendant,  and  did 
not  vest  any  property  in  the  defendant  until  the  cars  were  completed  and 
delivered.  Andrews  v.  Durant,  1  Kern.  35.  In  that  case  the  authorities 
are  cited  and  very  ably  reviewed,  and  it  is  unnecessary  again  to  examine 
them  upon  this  proposition.  It  then  follows  that  the  cars  set  up,  and 
materials  for  those  not  set  up,  were  the  property  of  Mallory  at  the  time 
of  their  destruction  by  the  fire.  The  rule  is  that  the  party  in  whom  the 
title  to  the  property  is  vested  must  bear  the  loss  in  case  of  destruction  by 
accident." 

In  I>usUm  V.  AfcAndrews,  44  N.  T.  72, 78,  it  is  held,  that  '<  the  vendor 
of  personal  property  in  a  suit  against  the  vendee  for  not  taking  and  pay* 
ing  for  the  property,  has  the  choice  ordinarily  of  either  one  of  *hree 
methods  to  indemnify  himself.  1.  He  may  store  or  retain  the  property 
for  the  vendee,  and  sue  him  for  the  entire  purchase-price.  2.  He  may 
sell  the  property,  acting  as  the  agent  for  this  purpose  of  the  vendee,  and 
recover  the  difference  between  the  contract  price  and  the  price  obtained 
on  such  resale ;  or,  8.  He  may  keep  the  property  as  his  own,  and  recover 
the  difference  between  the  market  price  at  the  time  and  place  of  delivery, 
and  the  contract  price." 

The  latter  is  the  method  adopted  by  the  plaintiff  in  this  case.  He 
kept  the  wood  as  his  own.  After  it  should  have  been  received  by  the 
defendant,  he  insured  it  in  his  own  name  and  for  his  own  benefit,  clearly 
evincing  an  election  to  regard  it  as  his  own,  and  not  the  property  of  the 
defendant.  He  must,  therefore,  accept  the  rule  of  damages  applicable  to 
such  case. 

The  court  below,  in  our  opinion,  erred  in  refusing  to  give  the  charge 
asked. 

Our  attention  has  been  called  to  the  case  of  Ohamberlatn  Y.  Farr^  23 
Vt.  265.     There  was  a  sale  of  some  straw,  a  part  of  which  only  the  pur* 
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chaser  took  away,  and  the  residue  the  vendor  threw  into  his  barnyard, 
and  the  next  spring  to  his  cattle,  it  haying  become  damaged.  It  was 
held  that  the  purchaser  was  liable  for  the  price  of  the  straw  sold,  less  the 
yalne  of  that  part  not  taken  for  the  purpose  to  which  it  was  applied 
But  the  case  is  not  at  all  in  point  here,  because  the  court  held  that, 
under  the  facts  shown,  the  title  to  the  whole  of  the  straw  vested  in  the 
purchaser. 

The  case  of  Martineau  v.  KitcJdng^  L.  R.,  7  Q.  B.  436,  is  not  in  point 
on  the  question  we  have  been  considering.  There,  the  plaintiff  had  sold 
to  the  defendant  certain  sugars,  a  part  of  which  had  not  been  taken  away, 
when  they  were  destroyed  by  fire.  It  was  held  that  the  loss  fell  upou 
the  purchaser.  A  part  of  the  court  held  this,  upon  the  ground  that  upon 
the  facts  the  title  to  the  sugars  had  vested  in  the  purchaser,  and  the  resi- 
due of  the  court,  upon  the  ground  that  by  the  terms  of  the  contract  the 
undelivered  sugars  were  to  be  at  the  risk  of  the  purchaser. 

The  judgment  below  is  reversed^  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

Ordered  aoeordinglg. 


SuxMBB,  appellant,  y.  Beelsb. 

(60  Ind.  S41.) . 

UhBomtUuttonal  eruutment — liabauyfor  acU  dons  under, 

Miiililerial  officezs  and  other  penons  are  liable  for  acts  done  by  them  under  a  legliirtift 

enactment  which  Is  onoonstitatioDaL 

ACTION  to  recover  damages  for  an  illegal  arrest.     The  opinion 
states  the  case. 

Hadley  Sf  Ogden^  and  Bitter,  Walker  Sf  Bitter,  for  appeUants. 

O.  C.  Nave,  for  appellee. 

Pettit,  C.  J.  This  suit  was  brought  by  the  appellee  against  the  ap- 
peUants, to  recover  damages  for  an  illegal  arrest,  imprisonment,  prosecu* 
don,  and  causing  him  to  be  fined  on  the  charge  of  being  found  drunk, 
under  the  ninth  section  of  the  Baxter  bill  of  1878. 

The  defendants  answered  jointly  and  separately,  by  the  general  denial 
and  by  a  third  paragraph  in  justification  under  the  ninth  section  of 
law. 
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A  demiirrer  for  want  of  sufficient  facts  was  sustained  to  this  paragrapht 
and  this  ruling  is  assigned  for  error. 

This  section  has  been  held  to  be  unconstitutional,  or,  in  other  words, 
that  it  is  not  law.  The  State  ▼.  Taung,  47  Ind.  150.  No  question  ui 
law  is  better  settled,  and  this  is  admitted  by  the  counsel  for  the  appel* 
lants  in  their  brief,  than  that  ministerial  officers  and  other  persons  ar« 
liable  for  acts  done  under  an  act  of  the  legislature  which  is  unconstitu- 
tional and  void.  All  persons  are  presumed  to  know  the  law,  and  if  they 
act  under  an  unconstitutional  enactment  of  the  legislature,  they  do  so  at 
their  peril,  and  must  take  the  consequences. 

There  was  no  error  in  sustaining  the  demurrer  to  this  paragraph  of  the 
answer. 

It  is  also  assigned  for  error  that  the  complaint  is  not  sufficient  to  con- 
sdtnte  a  cause  of  action  ;  but  this  question  is  not  pressed,  or  relied  upon, 
nor  is  there  any  ground  for  it.    The  complaint  is  dearly  sufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


State  v.  Wilson. 

(60  bid.  487.) 

CfrhMnai  law^dtMcharffe  qfjury  in  d^endanf$  otesnet. 

Dafmdant  was  tried  for  mnxder — the  jury  disagreed,  andln  tiie  absenoe  of  defendaal 
were  discbaiged  l^  the  oonrt  Held,  tiiat  a  farther  pzoeecatlofi  of  defendant  was 
barred. 


I 


NDICTMENT  for  murder.    The  opinion  states  the  case. 


C  A.  Buskirkj  Attomey-Greneral,  and  •/.  Af.  Onpeeyy  Prosecuting  At- 
torney, for  the  State. 

W*  W.  Leather$,  for  appellee. 

BiDDLE,  C.  J.  Robert  Wilson,  with  John  Cope,  was  indicted  for 
murder.  Wilson  pleaded  not  guilty  to  the  indictment,  and  was  put  upon 
trial  by  jury.  The  trial  progressed,  the  evidence  was  introduced,  the 
argument  of  counsel  heard,  and  instructions  of  the  court  given.  The 
jury  retired  to  consider  of  their  verdict,  and,  after  deliberating  thirty- 
two  hours,  were  returned  into  court.  They  were  interrogated  by  the 
oourt  as  to  what  the  probability  was  of  their  agreeing  upon  a  verdict, 
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and  they  answered,  "  there  was  none."  Thereupon  the  court  dischargfsd 
the  jury  from  the  further  consideration  of  the  cause.  The  appellee  after- 
ward specially  pleaded  the  discharge  of  the  jury  in  bar  of  the  further 
prosecution  of  the  case. 

The  plea  sets  out  the  proceedings  formally,  and  avers  that  ^^such  pro- 
ceedings were  then  and  there  had  in  said  case,  that  on  the  20th  day  of 
November,  1874,  the  s<ud  jury,  having  been  duly  charged  by  the  said 
court,  at  the  hour  of  eleven  o'clock  and  twenty-five  minutes,  a.  m.,  of  said 
last-mentioned  date,  they  retired  under  the  charge  of  a  sworn  baili£P  of 
said  court  to  consider  of  their  verdict,  and  that  said  jury  continued  their 
deliberations  till  the  hour  of  fifteen  minutes  before  eight  o'clock,  p.  m., 
of  the  21st  day  of  November,  1874,  and  having  failed  to  agree  upon 
their  verdict,  they,  the  said  jury,  were  thereupon  brought  into  court  by 
their  said  bailiff,  by  the  order  of  said  court,  in  the  absence  of  this  de. 
fendant,  the  said  Robert  Wilson,  and  while  he  was  then  confined  and  re- 
strained in  the  jail  of  said  county,  and  without  his  knowledge  or  consent, 
directly  or  indirectly  ;  and  the  said  court  proceeded  then  and  there  to 
interrogate  said  jury  upon  the  probability  of  their  agreeing  upon  a  ver- 
dict in  said  cause,  and  the  said  jury  then  and  there  informing  the  said 
court  that  there  was  no  probability  of  their  agreeing  upon  a  verdict  in 
said  cause,  the  said  court  thereupon  discharged  the  said  jury  from  a  fur- 
ther consideration  of  said  cause,  this  defendant,  the  said  Robert  Wilson, 
not  being  then  and  there  present,  but  being  then  confined  and  restrained 
in  the  jail  of  said  county  by  the  sherifE  thereof,  and  without  his  knowl- 
edge or  consent  as  aforesaid." 

The  State  demurred  to  this  plea  for  want  of  sufficient  facts.  The  de- 
murrer was  overruled,  and  proper  exception  taken. 

We  are  of  opinion  that  the  discharge  of  the  jury,  under  the  circum* 
stances  averred  in  the  plea,  would  have  been  proper,  if  the  appellee  had 
been  present  m  court,  even  though  he  had  objected  to  the  discharge,  un- 
less he  had  shown  some  good  ground  why  the  jury  should  not  have  been 
discharged ;  and  in  such  case  the  discharge  could  not  have  been  pleaded 
in  bar  of  the  further  prosecution  of  the  case.  McCarkh  v.  7%«  Staie, 
14  Ind.  39 ;  The  State  v.  Walker,  26  id.  346 ;  Shqfer  v.  The  Siate, 
27  id.  131 ;  77ie  State  v.  Leunigy  42  id.  541,  and  Kinffen  v.  The  StaU^ 
46  id.  132. 

The  more  difficult  question  is :  What  was  the  effect  of  the  enforced 
absence  of  the  prisoner  from  court  at  the  time  the  jury  was  discharged  ? 

It  was  the  right  of  the  prisoner  to  be  present  at  the  trial  during  all  its 
stages.  ^<  No  person  prosecuted  for  any  offense  punishable  by  deaths  or 
by  confinement  in  the  State  prison,  or  in  the  county  jail,  shall  be  tried 
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anless  personally  present  during  the  trial."  2  G.  &  H.  412,  §  94.  How 
far  a  prisoner  may  waive  this  right,  either  expressly  or  by  his  voluntary 
absence,  need  not  be  discussed  here,  as  the  question  is  not  in  the  case. 
By  the  averments  in  the  plea,  the  prisoner  waived  no  right,  and  (oulil 
rot  possibly  have  been  present,  by  his  own  act,  at  the  time  the  jury  was 
discharged.  A  verdict  against  the  prisoner,  under  such  circumstance  %, 
would  have  been  erroneous,  and  some  authorities  hold  such  a  verdict 
void.  StoUe  v.  ITurlburt,  1  Root,  90  ;  State  v.  Braunschweig,  36  Mo. 
897;  Price  v.  77ie  State,  2  Morris'  St.  Cas.  1168 ;  Dunn  v.  The  Common^ 
wealth,  6  Penn.  St.  384 ;  Dougherty  v.  TJie  Commonwealth,  69  id.  266  ; 
Sneed  v.  The  State,  5  Ark.  431.  A  verdict  of  acquittal,  under  such  cir- 
cumstances, would,  of  course,  forever  bar  a  further  prosecution. 

It  remains  for  us  to  decide  what  ought  to  be  the  effect,  where  no  ver- 
dict is  rendered,  and  the  jury  is  discharged,  according  to  the  facta 
alleged  in  the  plea.  We  have  been  unable  to  find  any  decision  or  pre- 
cedent to  guide  us  in  such  a  case.  Mr.  Wharton,  in  speaking  of  thd 
presence  of  the  prisoner  at  the  reception  of  the  verdict,  says  : 

"  In  felonies  such  presence  is  essential ;  and  cases  have  not  bsou 
unknown  where  the  courts  have  refused  to  permit  this  right  to  be  waived. 
Thus  a  verdict  of  burglary  was  set  aside  in  Pennsylvania,  when  it  wa3 
taken  in  the  defendant's  absence,  although  his  counsel  waived  his  right 
to  be  present"  Whart.  Crim.  Law,  §  2999 ;  Prine  v.  77ie  Common- 
wealth,  18  Penn.  St.  103 ;  Andrews  v.  The  State,  2  Sneed,  550 ;  and 
Jackson  ▼.  The  Commonwealth,  19  Gratt.  656. 

In  the  same  section  the  author  continues : 

"  It  is  scarcely  necessary  to  say  that  in  cases  where  corporal  punish- 
ment may  be  assigned,  absence  during  rendition  of  the  verdict,  without 
waiver,  vitiates  the  proceedings.  And  in  fact  this  is  exacted  by  the 
common-law  form,  which  requires  the  jury  to  look  on  the  prisoner,  and 
the  prisoner  to  look  on  the  jury,  when  the  verdict  is  rendered.  The 
better  view  is  that  in  capital,  if  not  in  all  felonies,  the  record  muft  show 
that  the  defendant  was  present  at  trial,  verdict,  and  sentence." 

It  is  held,  too,  and  we  believe  it  is  the  universal  practice  in  all  felonies, 
that  the  prisoner,  after  verdict  and  before  sentence,  shall  be  inquired  of 
by  the  court  if  he  has  any  thing  to  offer  why  the  judgment  of  the  law 
should  not  be  pronounced  against  him.  And  even  at  this  stage  of  the 
case  he  may  move  in  arrest  of  judgment,  for  want  of  sufficient  certainty 
in  the  indictment  as  to  person,  time,  place,  or  offense ;  and  if  his  objec- 
tions be  valid,  the  whole  proceedings  shall  be  set  aside.  4  Bl.  Coiii» 
fi75;  2  6.  &H.  420,  §  122. 

T\liat  the  prisoner,  in  the  case  before  as,  if  he  had  been  presenty  might 
Vol.  XIX.— 91 
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have  offered  to  the  court  to  show  why  the  jury  should  not  have  been 

discharged,  or  whether  any  thing,  indeed,  it  is  impossible  for  us  to  know ; 

but  we  are  unwilling  to  adopt  a  rule  which  would  deny  him  the  right  to 

offer  whatever  was  in  his  power. 

We  think  the  facts  stated  in  the  plea  constitute  a  suffident  ba*  lo  anj 

farther  prosecution  of  the  case,  and  that  the  court  committed  '^o  irroi  :d 

overruling  the  demurrer. 

The  judgment  is  affirmed. 

Judgment  a  firmed. 


HuTSON  y.  Mebbifibld. 

(51Ind.24.) 

IruuraJice  —  descent  of  life  poliof, 

A  wife  took  a  iwllcy  of  insnianoe  upon  the  life  of  her  hnsband.  She  died  before  her 
husband.  Heldt  that  she  had  such  an  interest  in  and  ownership  of  the  policy  and  right 
to  the  proceeds  as  would  at  her  death  descend  to  her  heira,  notwithstanding  tlie  hca- 
band  was  living.* 

ACTION  to  determine  right  to  life  insurance  moneys.     The  foots  ap- 
pear in  the  opinion. 

W.  G.    George^  A.  L.   Osbam,    W.  H.  CaUdfUj  and   O.  Pfleger^  for 

appellant 

A.  Anderson  and  L.  Hakihardy  for  appellee. 

DowNET,  J.  This  is  a  controversy  between  two  administrators,  each 
representing  a  different  estate. 

The  facts  out  of  which  the  question  in  dispute  grows  are  these :  New- 
ton Bingham  and  Emma  L.  Bingham  were  husband  and  wife.  On  the 
23d  day  of  March,  1867,  Emma  L.  obtained  from  the  New  York  Life 
Insurance  Company  a  policy  on  the  life  of  her  husband.  So  much  of 
the  policy  as  it  is  material  to  set  out  reads  as  follows . 

'*  This  policy  of  insurance  witnesseth,  that  the  New  York  Life  Insui- 
ance  Company,  in  consideration  of  the  representations  made  to  them  in 
the  application  for  this  policy,  and  of  the  sum  of  sixty-three  dollars  and 
thirty  cents  to  them  in  hand  paid  by  Emma  L.,  wife  of  Newtcn  Bingham, 
and  of  the  annual  premium  of  sixty-three  dollars  and  thirty  cetts,  to  be 

*  Sw  Contitiental  L{fe  Insurance  Company  v.  Palmer^  €aiU,  p.  830l 
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paid  amiually  on  or  before  the  23d  day  of  March  in  every  year  during 
the  continuance  of  this  policy,  do  assure  the  life  of  Newton  Bingham, 
merchant,  of  Mishawaka,  in  the  county  of  St.  Joseph,  State  nf  Indiana, 
in  tlie  amount  of  three  thousand  dollars,  for  the  term  of  his  natural  jife, 
ixmmencing  on  the  23d  day  of  March,  1867,  at  noon.  And  the  said 
company  do  hereby  promise  and  agree  to  and  with  the  said  assured,  her 
executors,  administrators  and  assigns,  well  and  truly  to  pay,  or  cause  to 
be  paid,  the  said  sum  assured,  to  the  said  Emma  L.  Bingham,  or  legal 
representatives,  within  sixty  days  after  due  notice  and  proof  of  interest 
(if  assigned  or  held  as  security)  and  of  the  death  of  the  said  Newton 
Bingham.  And  in  case  of  the  death  of  said  Emma  L.  Bingham  before 
the  decease  of  the  said  Newton  Bingham,  the  amount  of  said  insurance 
shall  be  payable  after  her  death  to  her  children  for  their  use,  or  to  their 
guardian,  if  under  age,  within  sixty  days  after  due  notice  and  proof  of 
the  death  of  the  aforesaid  Newton  Bingham,  as  aforesaid,  deducting 
therefrom  all  notes  or  credits  of  premiums  on  this  policy  unpaid  at  the 
time,*'  etc. 

Emma  L.  Bingham  died  July  Sd,  1868,  leaving  surviving  her  her 
said  husband,  her  father  and  mother,  and  brothers  and  sisters.  Newton 
Bingham  died  November  24th,  1868,  leaving  surviving  him  his  father, 
and  also  brothers  and  sisters.     They  left  no  children. 

The  appellant  took  out  letters  of  administration  on  the  estate  of 
Emma  L.  Bingham,  and  the  appellee  took  out  letters  on  the  estate  of 
Newton  Bingham. 

The  insurance  company  paid  the  money  to  the  appellant,  as  adminis- 
trator  of  the  estate  of  Emma  L.  Bingham.  Upon  settlement  and  dis- 
tribution of  the  estate  of  Emma  L.  Bingham,  it  became  a  question  how 
the  money  was  to  be  distributed  ;  whether  the  appellee,  as  administrator 
of  the  estate  of  Newton  Bingham,  was  entitled  to  any  part  of  the  money, 
and  if  so,  how  much  or  what  part  of  it ;  and  also  whether  the  appellant 
should  be  credited  in  his  account  with  certain  payments  which  he  had 
made  out  of  the  fund  in  discharge  of  debts  of  the  estate  of  said  Newton 
Bingham. 

The  opinion  and  judgment  of  the  court,  as  set  out  in  the  record,  was 
as  follows : 

[The  court  below  decided  that  the  administrator  of  the  estate  of  New- 
ton Bingham  was  entitled  to  three-fourths  of  the  estate  of  Emma  L. 
Bingham,  the  same  being  the  distributive  share  of  Newton  Bingham.] 

To  this  ruling  exception  was  taken,  and  the  question  properly  reserved 
in  the  Common  Pleas.     It  is  here  assigned  as  error. 

The  position  upon  the  main  question  takcMi  h^f  counsel  for  the  appel- 
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lee,  and  which  was  sustained  by  the  Common  Plesis,  is,  that  the  policj 
was  a  part  of  the  estate  of  Emma  L.  Bingham,  and  that  at  her  decease 
it  passed  to  her  personal  representatives  for  the  payment  of  her  debtfl 
and  for  distribution  of  the  residue  among  her  heirs  under  the  statute  of 
descents  and  distributions. 

Counsel  for  appellant  contend  that  the  policj  was  the  property  of 
T^mma  L. ;  became  valuable  on  the  death  of  her  husband,  but  had  no 
particular  value  until  that  time  ;  that  her  husband  at  her  decease  could 
not  inherit ;  that  personal  property  vests  in  the  heirs  only  when  distri- 
bution is  made,  and  until  that  time  the  title  is  in  the  executor  or  admin« 
istrator,  who  holds  it  in  trust ;  that  the  husband  could  not  take  an  interest 
in  the  policy  as  heir,  because  it  was  not  due  until  after  his  death ;  that 
the  policy  represented  a  mere  expectancy  of  the  wife,  and  there  was 
nothing  to  take  until  his  death  ;  that  the  husband  takes  nothing  in  the 
character  of  husband,  but  takes  as  heir.  How,  then,  it  is  asked,  could 
the  husband's  administrator  have  collected  the  money  on  this  policy  ? 
It  was  not  payable  to  him ;  it  was  payable  to  his  wife  or  her  legal  repre- 
sentatives. Counsel  suppose  it  is  a  novel  proposition  that  a  person 
can  inherit  or  take  as  heir  the  avails  of  his  own  death  and  transmit  tho 
same  to  his  personal  representatives.  If  he  could  not  and  did  not  lake 
an  interofct,  then  it  is  quite  clear,  as  counsel  think,  that  his  persona! 
representatives  cannot.  Their  claim  must  be  under  and  through  him> 
and  cannot  be  of  any  greater  interest  than  his  at  and  before  his  death. 

Counsel  for  appellant  claim  that  there  was  no  property  in  the  policy 
which  could  descend  to  heirs  until  after  the  decease  of  the  party  on 
whose  life  it  was  written ;  that  accordingly,  since  Newton  Bingham 
must  have  died  before  there  was  a  right  to  receive  the  money  under  the 
policy,  he  could  not  take  any  part  of  it  either  by  descent  or  distribution. 

In  1848,  an  act  was  passed  by  the  legislature,  in  terms  authorizing  a 
wife  to  insure  the  life  of  her  husband,  and  providing  how  the  money 
should  be  disposed  of  when  received.  Acts  1848,  p.  31.  This  statute 
would  seem  to  have  been  repealed  by  the  revision  of  1852.  .  G.  &  H. 
534.  We  know  of  no  statute  now  in  force  on  this  subjeol  No  ques* 
tion  is  made  in  this  case,  however,  as  to  the  validity  of  the  i»olicy,  or  the 
right  of  the  wife,  had  she  survived  her  husband,  to  have  and  enjoy  the 
proceeds  of  the  policy  as  her  own  separate  estate. 

At  the  commencement  of  our  examination  of  the  question  involved,  it 
may  be  well  enough  to  say  that  the  clause  of  the  policy  by  which  the 
children  of  Mrs.  Bingham  were  entitled  to  the  money  in  the  event  ^i 
her  death  before  the  death  of  her  husbanil,  may  be  entirely  laid  oat  of 
riew  in  disposing  of  the  ca^e.     As  there  were  no  children  to  take  the 
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money  under  this  clause  of  the  policy,  it  may  properly  be  regarded  as  if 
that  clause  had  been  wholly  omitted  from  Pt.  Had  there  been  children 
of  Mi's.  Bingham,  it  is  very  well  settled  that  they  would  have  taken  the 
money,  to  the  exclusion  of  every  one  else,  upon  her  death  before  that  of 
licr  husband.  Swan  v.  Snow,  1 1  Allen,  224  r  Burroughs  v.  State  MiU, 
Lfifo  Ass,  Co.j  97  ]\Liss.  359 ;   Chapin  v.  Fellowes,  36  Conn.  132. 

A  policy  of  insurance  is  a  chose  in  action  governed  by  the  same  prin- 
ciples applicable  to  other  agreements  involving  pecuniary  obligations. 
Bliss  on  Life  Ins.  506.  A  life  policy  is  an  agreement  to  pay  a  sum  o^^ 
noney  at  the  termination  of  the  life  insured.  The  party  holding  and 
owning  such  a  policy,  whether  on  the  life  of  another  or  on  his  own  life, 
has  a  valuable  interest  in  it,  which  he  may  assign,  either  absolutely  or 
by  way  of  security,  and  it  is  assignable  like  any  other  chose  in  action. 
Bliss  on  Life  Ins.  506,  et  seq, ;  St.  John  v.  The  American  Mutual  Life 
Ins,  Co,,  3  Kern.  31 ;  *Si^.  John  v.  The  American  Mutual  Life  Ins,  Co,, 
2  Duer,  419;  Palmer  v.  Merrill^  6  Cush.  282;  Ashley  v.  Ashley,  3 
Simons,  149. 

The  policy  itself  in  this  case  shows  that  it  was  intended  to  be  assign- 
able, for  it  requires  proof  of  interest  **  if  assigned  or  held  as  security," 
and  it  is  payable  to  the  assured,  her   executors,  administrators  and 


assigns." 


This  being  true,  it  seems  to  us  that  Mrs.  Bingham  had  such  an  intereat 
k*  and  ownership  of  the  policy,  and  such  a  right  to  the  proceeds  a<»  would 
descend  to  her  heirs,  and  this  is  so  notwithstanding  the  person  insured 
was  yet  living.  If  the  policy  is  a  chose  in  action,  it  is  personal  property, 
which  at  the  death  of  the  party  holding  and  owning  it  would  vest  in  the 
heirs  of  such  person,  subject  to  the  payment  of  debts.  That  the  amount 
of  the  policy  is  not  payable  until  the  death  of  the  life  insured  can  make 
no  difference.  Suppose  that  Mrs.  Bingham  had  owned  a  policy  on  tlie 
life  of  some  one  other  than  her  husband,  payable  to  her,  and  she  had 
died,  would  there  be  any  question  but  that  the  policy  would  have  gone 
to  her  personal  representatives  and  ultimately  to  her  heirs  by  distribu- 
tion? We  think  not.  It  can  make  no  difference  that  the  policy  was  on 
the  life  of  her  husband.  AVe  think  counsel  for  appellant  misapprehend 
the  position  of  counsel  for  the  appellee.  They  do  not  contend  that  the 
title  to  and  ownership  of  the  policy  would,  on  the  death  of  the  wife, 
vest  in  the  husband  as  it  was  previously  vested  in  the  wife.  But  they 
contend,  as  we  understand  them,  that  it  is  part  of  her  personal  estate, 
and  that  it  did  at  her  death  vest  in  her  representatives  and  should  go  to 
fcf)r  heirs  by  distribution. 

The  statute  of  descents  applies  to  personal  as  well  as  real  property, 
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and  vests  the  ownership  in  the  heirs  immediately  on  the  decease  of  the 
owner,  subject  to  be  divested  on  the  appointment  of  a  personal  repre- 
sentative.     Coldron  v.  Rhode,  7  Ind.  151  ;  1  G.  &  FI.  201,  §   l,et  seq. 

The  section  applicable  in  this  case  is  section  25,  p.  296,  1  G.  &  H,, 
which  provides,  that  '"  if  a  husl)and  or  wife  die  intestate,  leaving  no 
child,  but  leaving  father  and  mother,  or  either  of  them,  then  his  or  her 
property,  real  and  personal,  shall  descend  three-fourths  to  the  widow  or 
widQwer,  and  one-fourth  to  the  father  and  mother  jointly,  or  to  the  sur- 
vivor of  them,"  eta 

Had  Newton  Bingham  continued  to  live,  it  seems  that  the  administra^ 
tor  of  his  wife's  estate  might  have  sold  and  assigned  the  policy  and  dis- 
tributed the  money  realized  therefor  as  assets  of  the  estate. 

We  cannot  think  the  position  of  counsel  for  appellant  can  be  correct, 
when  they  assume  that  the  right  to  the  proceeds  of  the  policy  was 
not  fixed  until  the  death  of  the  husband.  Their  case  requires  them, 
however,  to  maintain  this  proposition,  and,  to  make  out  a  title  in  their 
client  to  the  whole  amount  of  the  money,  they  must  establish  the  prop- 
osition that  at  the  death  of  the  husband  the  descent  took  place  of 
property  owned  and  held  by  Mrs.  Bingham,  who  had  died  some  time 
before.  They  must  sustain  the  position  that  at  the  death  of  the 
party  holding  and  owning  a  policy  on  the  life  of  another,  the  title  to  the 
policy  does  not  then  descend  to  any  one,  but  that  on  the  death  of  the  life 
insured  the  ownership  of  the  policy  descends  to  and  vests  in  those  who 
are  then  the  heirs  of  the  holder  of  the  policy,  although  such  holder  was 
dead  long  before  that  time.  By  doing  this,  and  only  by  doing  this,  can 
it  be  maintained  that  those  who  were  next  of  kin  to  the  deceased  holder 
of  the  policy  at  the  time  of  her  death  are  deprived  of  their  distributive 
share  of  the  proceeds  of  the  policy.     We  think  the  position  untenable. 

With  reference  to  that  part  of  the  judgment  of  the  court  refusing  to 
allow  certain  of  the  credits  claimed  by  the  appellant  in  his  report,  we 
have  had  some  hesitation.  As,  however,  some  of  the  claims  paid  appear 
to  be  proper  claims  against  the  estate  of  Newton  Bingham,  either  in 
whole  or  in  part,  we  have  come  to  the  conclusion  that  they  should,  so 
far  as  they  were  legal  and  valid  claims  against  his  estate,  have  been 
allowed.  It  is  objected  to  this  view  of  the  question  that  it  does  not 
appear  that  there  are  not  other  creditors  of  the  estate  of  Newton  Bing- 
ham who  may  be  entitled  to  share  in  the  fund.  This  is  true.  But  some 
of  the  payments  were  made  in  discharge  of  preferred  clums,  which 
would  probably  have  to  be  paid  in  full  in  any  event.  Such  are  the  items 
for  funeral  expenses,  expenses  of  last  sickness,  etc.  We  do  not  mean, 
however,  to  decide  which  or  how  many  of  the  items  should  be  allowed, 
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or  whether  the  whole  or  only  a  proportionate  part  of  them  shall  be 
allowed.  This  can  be  determined  by  the  Circuit  Court  ou  another  hear- 
ing of  the  cause. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
•  now  trial. 

Judgmmd  revened^. 


Ohio  &  Mississippi  Railway  Co.,  appellant,  y.  Tohh. 

(51  Ind.  181.) 

Commcn  carrier  —  liability  of ^  for  goods  taken  from  him  under  legal  proeese. 

A  oommon  carrier  is  ezcnsed  from  liability. for  not  carrying  and  deliTering  goodi 
received  for  carriage,  when  they  are,  without  his  fanlt,  act  or  connivance,  seized  and 
taken  from  his  poflsession  by  virtue  of  legal  process.  It  is  necessary,  however,  for 
him  to  give  immediate  notice  to  the  shipper  of  such  seizure.* 


A 


CI  ION  for  loss  of  goods  shipped  by  common  carrier.     The  facta 
appear  in  the  opinion. 


W.  H*  De  Wolf  a,nd  H,  P,  Buxton,  for  appellant. 
'  r.  G.  Reily  and  W.  O,  Joknson,  for  appellees. 

Downey,  J.  This  was  an  action  by  appellees  against  the  appellant 
OS  a  common  carrier.  The  action  was  commenced  in  Knox  county,  and 
the  venue  changed  to  Martin. 

It  is  alleged  in  the  complaint  that  the  plaintiffs'  consignors,  on  the  3d 
of  November,  1873,  delivered  to  the  appellant,  at  Bridgeport,  Illinois,  a 
quantity  of  wheat,  to  be  carried  to  Yincennes,  Indiana,  and  delivered  to 
the  appellees.  The  appellant  signed  and  delivered  a  bill  of  lading 
evidencing  the  contract,  and  this  is  the  foundation  of  the  action. 

It  is  alleged  that  the  company  failed  to  deliver  the  wheat  according  to 
the  contract,  etc.     A  demurrer  to  the  complaint  was  filed  and  overruled. 

The  defendant  moved  the  court,  on  affidavit,  to  stay  the  action  until 
the  determination  of  an  action  of  replevin  in  Illinois,  involving  the  title 
and  ownership  of  the  property,  brought  by  one  Johnson.  This  motion 
liavmg  been  overruled,  the  defendant  asked  that  Johnson  be  made  a 
party  to  the  action,  which  request  was  also  refused.     Thereupon  tht 


•  See  Edwards  v.  White  Line  Transit  Cb.,  6  Am.  Rep.  213^ 
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defendant  pleaded,  in  substance,  that  while  the  wheat  was  in  a  car  of  the 
company  at  Bridgeport,  awaiting  the  coming  of  a  train  and  engine 
to  transport  it  to  Viucennes,  in  accordance  with  the  bill  of  lading,  with- 
out  any  act,  fault  or  connivance  of  the  defendant,  or  of  any  of  her 
agents,  servants  or  employees,  Johnson  sued  out  of  the  office  of  the  clerk 
of  the  Circuit  Court  of  Lawrence  county,  Illinois,  a  writ  of  replevin,  the 
sail  Johnson  then  and  there  claiming  to  be  the  owner  and  entitled  to  the 
possession  of  said  wheat,  and,  by  virtue  of  said  writ,  the  sheriff  of  said 
county  seized  and  took  the  same  out  of  the  possession  of  the  defendant, 
and  delivered  the  same  to  said  Johnson,  according  to  law  and  the  com- 
mand of  said  writ,  and  the  said  Johnson  took  possession  thereof  ;  that 
said  action  is  yet  pending,  by  reason  whereof  the  defendant  was  pre- 
vented from  transporting  said  wheat  to  said  city  of  Vincennes  and  deliver^ 
ing  the  same  to  the  plaintiffs.  It  is  averred  that  said  Lawrence 
Circuit  Court  had  jurisdiction,  and  certified  copies  of  the  papers  and  pro- 
cess in  the  action  of  replevin,  etc.,  are  filed  with  the  answer. 

A  demurrer  to  this  answer,  on  the  ground  that  it  did  not  state  facta 
8  fficient  to  constitute  a  defense  to  the  action,  was  filed  by  the  plaintiffs 
and  sustained  by  the  court.  The  defendant  declining  to  answer  further^ 
there  was  judgment  for  the  plaintiffs. 

It  is  objected  to  the  complaint  that  it  does  not  show  that  the  plaintLffs 
0  ^n  the  wheat,  or  that  they  are  the  consignees  mentioned  in  the  bill  of 
lading.  There  is  no  foundation  for  these  objections.  The  complaint 
alleges  that  the  plaintiffs  purchased  the  wheat  of  the  consignors  ;  that 
the  consignors  delivered  the  same  to  the  defendant ;  and  that  the  defend- 
ant executed  the  bill  of  lading  to  the  plaintiffs. 

It  is  further  assigned  as  error,  that  the  court  improperly  Eostained  the 
demurrer  to  the  answer. 

The  question  presented  is  this,  is  a  common  carrier  of  goods  excused 
from  liability  for  not  carrying  and  delivering  the  goods,  when  they  are, 
without  any  act,  fault  or  connivance  on  his  part,  seized,  by  virtue  of 
legal  process,  and  taken  out  of  his  possession  ? 

It  is  impossible  for  the  carrier  to  deliver  the  goods  to  the  consignee, 
when  they  have  been  seized  by  legal  process  and  taken  out  of  his  pos- 
session. The  carrier  cannot  stop,  when  goods  are  offered  to  him  for 
carriage,  to  investigate  the  question  as  to  their  ownership.  Nor  do  we 
think  he  is  bound,  when  the  goods  are  so  taken  out  of  his  possession,  to 
follow  them  up,  and  be  at  the  trouble  and  expense  of  assertiiLg  the  claim 
thereto  of  the  party  to  or  for  whom  he  undertook  to  carry  them.  We 
do  not  think  it  material  what  the  form  of  the  prooess  may  be.  In  everj 
case  the  carrier  must  yield  to  the  authority  of  legal  process. 
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After  the  seizure  of  the  goods  by  the  officer,  by  virtue  of  the  process, 
;hey  are  in  the  custody  of  the  law,  and  the  carrier  cannot  comply  with 
his  contract  without  a  resistance  of  the  process  and  a  violation  of  Uw. 

The  right  of  the  sheriff  to  hold  the  goods  involved  questions  ^hich 
could  only  be  determined  by  the  tribunal  which  issued  the  process  or 
some  other  competent  tribunal,  and  the  carrier  had  no  power  to  decide 
ihem.  If  the  goods  were  wrongfully  seized,  the  plaintiffs  have  their 
remedy  against  the  officer  who  seized  them,  or  against  the  party  at 
whose  instance  it  was  done.  As  between  tliese  parties,  the  process 
would  be  no  justification,  if  the  plaintiffs  were  the  owners  and  entitled 
to  the  possession  of  the  goods. 

It  makes  no  difference,  we  think,  that  the  process  was  issued  by  a 
tribunal  of  a  State  different  from  that  in  which  the  plaintiffs  reside.  The 
rule  must  be  the  same  as  in  a  case  where  the  process  emanates  from  a 
court  in  the  State  of  the  plaintiff's  residence. 

It  cannot  be  denied  that  the  carrier  must  obey  the  laws  of  the  several 
States  in  which  it  follows  its  calling.  The  laws  of  Illinois  which  give 
force  and  effect  to  a  writ  of  replevin  must  be  obeyed.  It  cannot  say  to 
the  sheriff,  who  is  armed  with  a  writ  issued  in  due  form  of  law,  com- 
manding him  to  take  the  property,  that  it  has  executed  a  bill  of  lading. 
and  thereby  agreed  to  transport  the  property  to  another  State,  and  there- 
fore he  cannot  have  it.  The  sheriff  would  have  the  right,  and  it  wou^d 
become  his  duty,  to  call  out  the  power  of  the  county  to  aid  in  serving 
his  lawful  process. 

The  carrier  is  deprived  of  the  possession  of  the  property  by  a  snperio: 
power,  the  power  of  the  State  —  the  vis  major  of  the  civil  law  —  and  in 
all  things  as  potent  and  overpowering,  as  far  as  the  carrier  is  concerned, 
as  if  it  were  the  "  act  of  God  or  the  public  enemy."  In  fact,  it  amounts 
to  the  same  thing ;  the  carrier  is  equally  powerless  m  the  grasp  of 
either. 

In  Redfieldon  Railways,  vol.  2,  p.  158,  the  learned  author  says  that  it  is 
settled  that  the  bailee  may  defend  against  the  claim  of  the  bailor,  by  show- 
ing that  the  goods  have  been  taken  from  him  by  legal  process.  And  in 
a  note  he  adds :  "  If  this  defense  were  not  valid,  it  might  compel  the 
party  to  resist  the  acts  of  a  public  officer  in  the  discharge  of  his  duty, 
which  the  law  will  never  do." 

In  New  York,  where  property  was  forcibly  seized  by  a  constable,  on 
a  complaint  that  the  property  had  been  stolen,  the  court  said  :  "  But  my 
associates,  not  passing  upon  the  question  whether  the  property  was  de 
livered  to  the  true  owners,  desire  to  put  this  case  upon  tlie  doctrine  thai 
the  common  carrier  is  exonerated  from  his  obligation  to  his  bailor,  whej« 
Vol.  XIX.— 92 
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the  property  of  tlie  latter  is  taken  from  him  by  due  legal  process,  pro 
vided  the  bailor  is  promptly  notified  of  such  taking.  *  *  ♦  The 
judgment  of  the  Supreme  Court  should  therefore  be  affirmed.  All 
affirm j  on  the  ground  that  when  the  property  is  taken  from  the  carrier 
by  legal  process,  and  he  gives  notice  thereof,  he  is  discharged."  Bliven 
?.  Hudson  River  R.  R.  Co,,  36  N.  Y.  403. 

In  this  same  case,  in  the  Supreme  Court,  it  was  held,  that  ^  the  bailee 
must  assure  himself,  and  show  the  court  that  the  proceedings  are  regu- 
lar and  valid,  but  he  is  not  bound  to  litigate  for  his  bailor,  or  to  show 
that  the  judgment  or  decision  of  the  tribunal  issuing  the  process,  or  seiz- 
ing the  goods,  was  correct  in  law  or  in  fact.  This  is  the  rule  as  to 
bailees  in  general,  and  it  includes  the  case  of  common  carriers."  JBUven 
V.  Hudson  River  R,  R.  Co.,  35  Barb.  191. 

In  a  case  where  goods  were  seized  on  attachment,  the  court  held  :  ^'  If 
goods  are  taken  from  a  bailee  or  carrier  by  authority  of  law,  in  any  case 
coming  within  these  exceptions,  there  is  no  doubt  that  it  is  a  good  de- 
fense to  an  action  by  the  bailor  or  shipper,  for  a  non-delivery."  Van 
Witikle  V.  United  States  Mail  Steamship  Co.,  37  Barb.  122. 

In  Vermont,  where  goods  in  the  hands  of  a  wharfinger  were  seized 
under  legal  process,  the  court  held  that  if  they  are  taken  from  the  wharf- 
inger or  warehouseman  by  lawful  process,  the  wharfinger  or  warehouse- 
man can  protect  himself  in  a  suit  brought  against  him  by  the  owner. 
Bk4rton  V.  Wilkinson,  18  Vt.  188. 

In  the  Supreme  Court  of  the  United  States,  where  goods  in  the  hands 
of  a  carrier  had  been  attached  by  a  third  party,  in  a  suit  brought  by  the 
consignees  on  a  bill  of  lading,  Mr.  Justice  Nelson,  in  delivering  the 
opinion  of  the  coilrt,  said  :  '^  After  the  seizure  of  the  goods  by  the  sheriff, 
under  the  attachment,  they  were  in  the  custody  of  the  law,  and  the  de- 
fendant could  not  comply  with  the  demand  of  the  plaintiffs  without  a 
breach  of  it,  even  admitting  the  goods  to  have  been,  at  the  time,  in  his 
actual  possession.  The  case,  however,  shows  that  they  were  in  the  pos- 
session of  the  sheriff's  officer  or  agent,  and  continued  there  until  disposed 
of  under  the  judgment  upon  the  attachment.  It  b  true  that  these  goods 
had  been  delivered  to  the  defendant,  as  carriers  by  the  plaintiffs,  to  be 
conveyed  for  them  to  the  place  of  destination,  and  were  seized  under  an 
attachment  against  third  persons  ;  but  this  circumstance  did  not  impair 
the  legal  effect  of  the  seizure  or  custody  of  the  goods  under  it,  so  as  to 
justify  the  defendant  in  taking  them  out  of  the  hands  of  the  sheriff.  The 
right  of  the  sheriff  to  hold  them  was  a  question  of  law,  to  be  determined 
by  the  proper  legal  proceedings,  and  not  at  the  will  of  the  defendant  ncn 
that  of  the  plaintiffs.     The  law  on  this  subject  is  well  settled,   as  may 
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be  seen  on  a  reference  to  the  cases  collected  in  sections  453,  290,  350^ 
of  Drake  on  Attachment,  second  edition.'*  Stiles  v.  Davis,  1  Black, 
101. 

llie  above  case  is  the  same  as  the  case  at  bar,  with  the  single  exce}>* 
tion  that  in  Slilei  v.  Dams  the  gooils  were  seized  under  an  attachment, 
while  in  this  case  thej  were  seized  under  a  writ  of  replevin. 

There  is  a  defect,  however,  in  the  answer,  which  justified  the  Circuit 
Court  in  holding  it  bad,  and  tliat  is  the  want  of  an  averment  that  the  de- 
fendant gave  immediate  notice  to  the  plaintiffs  that  the  goods  had  been 
seized  and  taken  out  of  its  possession.  That  the  carrier  should  do  this, 
seems  to  be  a  necessary  and  reasonable  qualification  of  the  rule.  The 
rule  is  laid  down  with  this  qualification  in  Miven  v.  The  Hudson  River 
R,  R.  Oo.y  supra.  The  only  averment  as  to  notice  in  the  answer  is  this : 
^  And  the  defendant  further  avers  that  said  plaintiffs  had  notice  before 
the  commencement  of  this  suit,  that  said  action  of  replevin  was  pending," 
etc.  The  bill  of  lading  bears  date  November  3d,  1873.  The  writ  of  re* 
plevin  bears  date  November  5th,  1873.  The  wheat  was  taken  and  de- 
livered to  Johnson  on  the  6th  day  of  November,  1873.  The  record  does 
not  show  when  this  action  was  commenced.  The  first  date  given  is 
that  of  the  filing  of  the  amended  complaint,  Febniary  7th,  1874.  There 
is  nothing  from  which  we  can  find  that  proper  diligence  was  used  by  the 
carrier  in  giving  notice  of  the  seizure  of  the  goods. 

It  may  be  repeated  that  the  wheat  was  received  by  the  defendant  on 
the  3d  day  of  November,  1873,  and  was  not  seized  until  the  6th.  It  is 
probable  that  a  satisfactory  excuse  or  reason  should  be  alleged  why  the 
wheat  was  not  moved  before  the  seizure.  The  answer  admits  the  receipt 
of  the  wheat  and  the  execution  of  the  bill  of  lading,  on  the  3d  of  No- 
vember, and  then  alleges,  '^  and  thereupon  said  wheat  was  loaded  into  a 
car  of  defendant  then  standing  upon  her  said  side  track,  at  said  town  of 
Bridgeport,  and  while  said  wheat  was  in  said  car,  and  so  upon  said  track, 
and  awaiting  the  arrival  of  a  train  and  engine  to  transport  the  same  to 
the  city  of  Viucennes  aforesaid,  in  accordance  with  the  terms  of  said  bill 
of  lading  and  without  the  act,  fault  or  connivance  of  the  defendant  or  of 
any  of  her  agents,  servants  or  employees,  one  Benjamin  F.  Johnson  sued 
out,''  etc.  It  is  very  questionable  whether  this  shows  proper  diligence 
on  the  part  of  the  carrier.  We  need  not,  however,  decide  this  question. 
Clearly,  we  think,  the  carrier  cannot  make  use  of  the  fact  that  the  prop- 
erty has  been  seized  by  legal  process  to  shield  himself  from  liability  for 
his  own  negligence,  or  to  justify  any  improper  confederation  with  the 
party  or  officer  seizing  the  goods. 

The  rulings  of  the  court  on  the  motion  to  stay  the  proceedings  Jk  th« 
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iu;tion,  and  to  cause  Jobnsou  to  be  made  a  party  to  the  action,  were 
proper  for  the  reasons  stated  in  determining  the  yalidity  of  the  answer. 

A  question  is  made  concerning  the  publication  of  a  deposition  taken 
by  tlie  plaintiff,  which,  it  is  contended,  was  not  properly  directed  on  tha 
envelope.     But  as  the  deposition  was  not  used  on  the  trial,  the  defend 
ant  could  not  have  been  injured  by  this  ruling. 

The  judgment  below  is  affirmed,  with  costs. 


Judgment  affirmed. 


Bright,  appellant,  v.  Lord. 

(61Ind.272.) 
Dividend  —  title  to,  upon  stock  contracted  to  he  sold 

L.  ooDtnicted  previous  to  July  3,  to  sell  shares  of  stock  in  a  corporation  to  B.  at  B.'b  o^v 
tioD,  to  be  accepted  by  July  16.  On  the  last-named  day  the  shares  were  transferred 
to  B.  On  July  3,  a  dividend  on  tlie  stock  was  declared  payable  August  1.  Ife/d,  that 
tiie  dividend  belonged  to  L.* 

VCTION  to  determine  right  to  dividend  upon  corporate  stock.     The 
facts  appear  in  the  opinion. 

/.  JS.  McDonald,  J.  M.  Butler,  H,  W.  Harrington,  and  J7.  Francisco, 

loT  appellant. 

N,  B,  Taylor,  F,  Rand,  E.  Taylor,  B.  Harrison,  0.   01  Nines  and  W. 

H,  H.  Miller,  for  appellees. 

BiDDLE,  C.  J.  The  facts  averred  in  the  appellant's  complaint  are  as 
follows  : 

That  on  the  1st  day  of  April,  1873,  the  appellant  entered  into  a  pro- 
visional contract  with  John  M.  Lord,  John  Lord,  and  Charles  M.  Lord, 
by  which  they  agreed  to  sell  to  the  appellant  five  hundred  and  twenty 
shares  of  the  capital  stock  of  the  Indianapolis  Rolling  Mill  Company,  of 
fifty  dollars  each,  for  the  sum  of  thirteen  thousand  dollars,  at  the  option 
of  the  appellant,  to  be  by  him  taken  at  any  time  on  or  before  the  18tb 
Uaj  of  June,  1873,  to  be  paid  for  on  delivery  ;  that  before  the  expiration 

•  See  Bnrroiujhs  v.  N.  O-  S.  B.  Co.,  12  Am.  Rep.  611. 
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of  said  option,  on  the  14th  day  of  June,  1873,  the  said  Lords,  for  the 
conBideratiou  of  one  hundred  dollars,  to  them  paid  by  appellant,  extended 
the  time  of  said  provisional  contraci:  for  thirty  days,  within  which  time 
the  appellant  paid  the  Lords  thirteen  thousand  dollars,  and  received  the 
Rtock,  which,  on  the  16th  day  of  July,  1873,  was  duly  transferred  to  him 
on  the  books  of  thd  Rolling  Mill  Company ;  that  the  appellant  pur- 
chased the  stock  without  the  reservation  of  any  dividends  or  earnings, 
and  with  all  the  benefits  and  interests  that  pertain  to  the  same ;  that  r:i 
the  3d  of  July,  1873,  the  board  of  directors  of  the  Rolling  Mill  Cj::> 
pany  declared  a  dividend  on  the  capital  stock  of  the  company  of  five  per 
cent,  to  be  paid  on  the  1st  day  of  August  ensuing,  amounting,  on  tl.d 
s*tuck,  etc.,  purchased  by  the  appellant,  to  thirteen  hundred  dollars,  which 
the  appellant  claims ;  that  the  company  was  about  to  pay  the  said  thir- 
teen hundred  dollars  to  the  Lords,  who  also  claimed  the  amount.  Prayer 
to  restrain  the  company  from  paying  the  thirteen  hundred  dollars  to  the 
Lords,  to  decree  the  amount  to  the  appellant,  and  for  general  relief. 

The  Rolling  Mill  Company  was  served  with  process,  but  made  default. 

Interlocutory  proceedings  were  had  after  complaint  and  before  an- 
swer, but  as  no  question  is  raised  upon  them,  they  are  not  stated. 

The  Lords  answered  by  a  general  denial.  The  case  was  submitted  to 
the  court  for  trial,  which  resulted  in  a  finding  for  the  defendants.  Mo- 
tion for  a  new  trial  overruled.  Exception.  Appeal  to  the  General  Term, 
where  the  judgment  was  affirmed,  from  which  an  appeal  was  taken  to 
this  court. 

The  only  error  assigned  here  is  in  affirming  the  judgment  at  the  Gen- 
eral Term,  The  evidence  is  before  us,  and  we  think  it  fairly  proves  the 
allegations  in  the  complaint. 

Was  the  appellant  entitled  to  the  dividend  declared  while  it  was  op- 
tional with  liim  to  purchase  or  refuse  the  stock,  and  before  the  purchase 
was  completed  ?     This  is  the  sole  question  in  the  case. 

Where  a  stockholder  in  a  railroad  assigned  and  transferred  his  stock 
after  two  years*  interest  had  accrued,  which,  by  a  resolution  of  the  com- 
pany, was  payable  annually,  and  had  been  carried  to  the  account  of  the 
stockholder,  it  was  held  that  the  interest  did  not  pass  by  the  assignment 
oi  the  stock  ;  the  court  stating  the  rule  to  be,  that  "  the  interest  follows 
the  principal,  as  an  incident  to  it,  so  long  as  it  remains  an  incident ;  but 
when  it  is  separated  and  set  apart  from  the  principal  by  actual  payment, 
or  by  being  carried,  when  due,  to  the  credit  of  the  owner  of  the  princi- 
|>al  in  his  account  with  the  debtor,  and  this  in  pursuance  of  a  provision 
iD  the  contract  creating  and  defining  the  principal  debt,  it  is  so  separated 
a&d  disjointed  from  the  principal  as  to  cease  to  be  an  incident  to,  and 
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does  not  follow  it."  7%«  City  of  Ohio  v.  Hie  Cievelandj  cte.,  -ff.  R.  Oo^ 
6  Ohio  St.  489.  And  in  the  case  of  Jones  v.  The  Terre  Haute  Sf  Rich- 
mond R,  R,  Co,^  29  Barb.  353,  it  was  held,  that  ^^  where,  by  a  resolution 
of  the  board  of  directors,  a  dividend  is  made  to  the  persons  then  holding 
stock,  without  any  discrimination  out  of  the  surplus  earnings  of  the  cor- 
poration for  a  given  period,  payable  at  a  future  day,  all  who  are  stock- 
holders on  the  books  of  the  company,  at  the  time  the  dividend  is  declared, 
are  entitled  to  share  therein."  This  case  seems  to  us  as  being  remarka- 
bly similar  to  the  one  before  us.  It  has  also  been  held  that  the  purchaser 
of  a  share  of  stock  in  a  corporation  has  the  right  to  receive  all  future 
dividends,  from  whatever  source  the  profits  may  arise,  provided  he  re- 
main a  member  of  the  corporation  until  a  dividend  is  made.  March  v. 
The  Eastern  R.  R.  Co,,  43  N.  H.  515. 

The  same  rule  was  recently  held  in  England.  The  testatrix  was 
owner  of  certain  shares  in  the  South  Australian  Banking  Company,  On 
the  7th  day  of  June,  1865,  dividends  were  declared  by  the  company, 
payable  on  the  15th  of  July,  1S65,  and  on  the  15th  of  January,  1866. 
On  the  31st  of  December,  the  testatrix  died,  having  made  her  will,  devis- 
ing the  stock,  in  1863. 

The  question  arose  as  to  whether  the  dividend  due  on  the  15th  ol 
January,  1866,  passed  to  the  devisee,  or  belonged  to  her  residuary  es- 
tate. 

Sir  W.  Page  Wood,  V.  C,  said:  "As  soon  as  the  dividend  was 
declared,  although  payment,  for  the  convenience  of  the  company,  was  post- 
]H)ned  until  the  following  January,  from  that  moment  the  testatrix  became 
entitled  to  it,  although  she  could  not  have  then  recovered  it,  and  it  would 
have  passed  to  her  legatee  had  she  specifically  bequeathed  it."  De 
Gendre  v.  Kent,  4  Equity  Cases,  283. 

In  an  American  case,  still  later,  it  was  held  that  a  dividend  belongs  to 
the  owner  of  the  stock,  at  the  time  the  dividend  b  actually  declared,  and 
that  dividends  made  to  the  stockholders  after  the  death  of  a  testator 
belong  to  the  widow  who  owns  the  stock,  but  if  made  before,  although 
payable  afterward,  they  will  pass  by  the  devise.  Bnmdage  v.  Brundagej 
e5  Barb.  397. 

In  support  of  this  general  principle,  see,  also,  In  re  Foote,  22  Pick. 
299  ;  Clapp  v.  Asior,  2  Edw.  Ch.  379  ;  Phelps  v.  Farmers  and  Mechan- 
ics' Bank,  26  Conn.  269 ;  Hyatt  v.  Allen,  56  N.  Y.  $53. 

From  the  authorities  and  upon  principle,  we  think  the  rule  may  ba 
deduced,  that  whoever  owns  the  stock  in  a  corporation  at  the  time  a  divi- 
dend is  declared  owns  the  dividend  also ;  and  a  sale  of  the  stock  after- 
ward ^ill  not  carry  the  dividend  with  it,  though  it  may  not  be  paid,  oi 
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payable,  until  after  the  sale.  The  same  rule  governs  in  the  sale  of  bonds 
or  other  securities,  where  the  interest  is  payable  at  stated  periods,  as 
upon  coupon  bonds  ;  but  when  the  interest  is  accruing  from  day  to  day, 
whatever  is  due  on  the  bond  or  other  security  at  the  time  it  is  sold,  wiU 
pass  with  it.  The  reason  of  the  distinction  is,  that  when  the  interest  ao 
ci  uds  from  day  to  day,  it  is  divisible  and  payable  at  any  time  ;  but  whec 
the  interest  is  payable  at  stated  periods,  no  part  of  it  is  due  until  Uie 
period  arrives ;  and  in  the  earnings  or  profits  of  stocks,  it  is  impossible  U» 
know  what  amount  is  due  until  the  dividend  is  declared. 

In  the  case  before  us,  Bright  did  not  become  the  owner  of  the  stock 
until  the  16th  day  of  July,  1873.  Up  to  that  time,  it  was  optional  with 
him  to  purchase  it  or  refuse  it.  The  Lords  would  have  had  no  remedy,  if 
Bright  had  refused  the  stock,  and  Bright  would  have  suffered  no  loss, 
except  the  consideration  he  had  paid  for  the  option,  and  incurred  no  lia- 
bility whatever.  The  dividend  had  been  declared  on  the  Sd  day  of  July* 
1873,  and  the  amount  fixed,  by  which  it  became  the  property  of  the 
Lords  at  that  time,  although  not  payable  until  the  Ist  day  of  August 
ensuing ;  and  there  is  nothing  in  the  complaint  to  inform  us  but  what 
Bright  knew  all  these  facts  at  the  time  he  completed  the  purchase  of  the 
stock.  At  least,  ordinary  business  diligence  would  have  informed  him  of 
the  facts,  if  he  did  not  actually  know  them,  and  then  he  could  have  pur- 
chased the  stock,  as  it  then  stood,  or  not,  at  his  option.  As  he  had  not 
averred  in  his  complaint  that  he  did  not  know  these  facts,  and  could  not 
have  ascertained  them  by  ordinary  business  diligence,  he  must  be  held  to 
have  known  them,  and  to  have  made  his  purchase  accordingly. 

The  judgment  is  affirmed. 

Judgment  affirmed 


Holmes  v.  McCrat. 

(51  Ind.  858.) 

Statute  of  frauds  —  partnership  may  be  formed  hy  parol  to  deal  in  kmds. 

A  parol  Agreement  for  a  partnership  for  the  purpose  of  dealing  in  lands  Is  not  within 

the  statute  of  frauds,  and  is  valid. 

ACTION  to  enforce  the  performance  of  a  partnership  agreement 
brought  by  William  C.  Holmes  against  Aaron  McCray.  The 
pleadings  set  forth  the  existence  of  an  agreement  between  plaintiff  and 
defendant  to  form  a  partnership   to  buy  and  sell  lands.     The  complaint 
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alleged  a  transaction  thereunder.  To  an  answer  containing  a  genera] 
denial  and  alleging  that  the  only  agreement  was  a  verbal  one,  plaintiff 
demurred.  The  demurrer  was  overruled,  and  from  judgment  thereon 
plainlifE  appealed. 

J.  T.  Dye  and  A.  O.  Harris,  for  appellant. 

Taylor,  Band  Sf  Taylor,  and  Gordon,  Browne  ^r  Lamb,  for  appellee. 

BiDDLE,  C.  J.  [After  stating  the  facts.]  Both  parties  seem  to  think 
that  the  case  must  turn  upon  the  question  whether  the  agreement  as 
alleged  in  the  complaint,  not  being  in  writing  and  signed  by  the  party  to 
be  bound,  comes  within  the  statute  of  frauds,  and  have  exhaustively  dis« 
cussed  the  question  in  that  view  ;  and  we  think  this  is  the  main  question 
in  the  case,  as  we  cannot  clearly  see,  as  the  case  stood,  that  the  court  erred 
in  granting  the  motion  for  a  new  trial. 

That  a  valid  agreement  of  partnership  for  the  purpose  of  dealing  in  per^ 
sonal  property  may  be  made  by  parol,  admits  of  no  doubt,  but  whether  such 
an  agreement  for  the  purpose  of  dealing  in  real  estate  can  be  made  by  parol, 
is  not  uniformly  settled  by  the  authorities.  The  latest  and  best  authority 
we  have  been  able  to  find  upon  the  subject  is  the  case  of  Chester  v.  Dicker- 
son,  54  N.  Y.  1,  in  which  Earl,  C,  in  delivering  the  opinion  of  the  court, 
says  :  "  It  cannot  be  questioned  that  two  or  more  persons  may  become  part- 
ners in  buying  and  selling  land.  There  is  nothing  in  the  nature  or  es- 
sence of  a  partnership  which  requires  that  it  should  be  confined  to  ordi- 
nary trade  and  commerce,  or  to  dealings  in  personal  property.  •  *  • 
It  is  necessary  to  inquire  whether  a  partnership,  in  reference  to  lands^ 
can  be  formed  and  proved  by  parol.  Upon  this  question  there  is  con- 
siderable conflict  in  the  authorities.  On  the  one  hand  it  is  claimed  that 
a  parol  agreement  for  such  a  partnership  would  be  within  the  statute  of 
frauds,  which  provides  that  no  estate  or  interest  in  lands  shall  be  created, 
assigned  or  declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  the  party  creating,  granting,  assign- 
ing or  declaring  the  same ;  and  to  this  effect  is  the  case  of  Smith  v. 
BumJiam,  3  Sumner,  435.  On  the  other  hand  it  is  claimed  that  such  an 
agreement  is  not  affected  by  the  statute  of  frauds,  for  the  reason  that  the 
real  estate  is  treated  and  administered  in  equity  as  personal  property  for 
all  the  purposes  of  the  partnership.  A  court  of  equity  having  full  juris- 
diction of  all  cases  between  partners  touching  the  partnership  property, 
it  is  claimed  that  it  will  inquire  into,  take  an  account  of,  and  administer 
upon  all  the  partnership  property,  whether  it  be  real  or  personal,  and  in 
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such  cases  will  not  allow  one  partuet*  to  commit  a  fraud  or  a  breach  of 
trust  upon  his  copartner  by  taking  advantage  of  the  statute  of  frauds ; 
and  to  this  effect  are  the  following  authorities :  Dale  v.  Hamilton,  5^ 
Hare,  309;  Essex  y,  Essex,  20  Bea\.  449;  Bunnelv,  Taintor,  4  Conn. 
568.  A  full  discussion  of  the  quetstion  is  found  in  Dale  v.  Hamiliim  ; 
and  ihe  reasoning  and  review  of  the  cases  there  are  quite  satisfactory. 
The  doctrine  is  there  laid  down  that '  a  partnership  agreement  between 
A  and  B,  that  they  shall  be  jointly  interested  in  a  speculation  for  buy- 
ing, improving  for  sale  and  selling  lands,  may  be  proved  without  being 
evidenced  by  any  writing,  signed  by  or  by  the  authority  of  the  party  to  be 
charged  therewith  within  the  statute  of  frauds  ;  and  such  an  agreement 
being  proved,  A  or  B  may  establish  his  interest  in  land,  the  subject  of 
the  partnership,  without  such  interest  being  evidenced  by  any  such  writ- 
ing.' I  am  inclined  to  think  this  doctrine  to  be  founded  upon  the  best  rea- 
son an  \  the  most  authority.  ♦♦##**♦♦ 
"  Suppose  two  persons,  by  parol  agreement,  enter  into  a  partnership 
to  speculate  in  lands,  how  do  they  come  in  conflict  with  tlie  statute  of 
frauds  ?  No  estate  or  interest  in  land  has  been  granted,  assigned  or 
declared.  When  the  agreement  is  made  no  lands  are  owned  by  the  firm> 
and  neither  party  attempts  to  convey  or  assign  any  to  the  other.  The 
contract  is  a  valid  one,  and  in  pursuance  of  this  agreement  they  go  on 
and  buy,  improve  and  sell  lands.  While  they  are  doing  this,  do  they  lot 
act  as  partners  and  bear  a  partnership  relation  to  each  other  ?  Within 
ihe  meaning  of  the  statute  in  such  case  neither  conveys  or  assigns  any 
land  to  the  other,  and  hence  there  is  no  conflict  with  the  statute.  The 
statute  is  not  so  broad  as  to  prevent  proof  by  parol  of  an  interest  in  lands  ; 
it  is  simply  aimed  at  the  creation  of  conveyance  of  an  estate  in  lands 
without  a  writing." 

As  between  the  partnership  and  its  vendors  or  vendees  in  the  sale  or 
purchase  of  lauds,  the  statute  in  all  cases  would  operate  ;  but  as  between 
the  partners  themselves,  when  they  are  neither  vendors  nor  vendees  of 
one  another,  we  cannot  see  how  the  statute  can  affect  their  agreements. 

We  think  the  reasoning  in  this  case  is  sound,  and  well  supported  by 
the  authorities  cited.  If  this  view  be  correct,  the  court  erred  in  overruling 
the  demurrers  to  the  second,  third  and  fourth  paragraphs  of  answer. 

The  judgment  is  reversed,  with  costs  ;  cause  remanded,  with  instru'^- 
tions  to  sustain  the  demurrers  to  the  second,  third  and  fourth  paragraphs  of 
Answer  and  to  proceed  according  to  this  opinion. 

Judgment  accardinglff. 
Vol.  XIX.— 93 
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Snoddt  v.  Howard. 

(61  Ind.  411.) 

JvriedictUm — of  State  coxiru  over  offenses  against  Federal  ctcrrcncy. 

The  power  to  pnnish  for  ofiFeDsee  against  the  Federal  currency  \b  not  granted  exd.  ^fclj 
to  the  United  States,  and  the  oourts  of  Indiana  have,  under  the  law  of  that  State, 
jurisdiction  to  convict  of  the  crime  of  knowingly  having  in  posseasion  apparatoa  niad^ 
use  of  for  counterfeiting  United  States  coin. 

T3^TITI0N  for  habeas  corpus.     The  facts  appear  in  the  opinion. 
P.  H,  Jewett,  for  appellant. 

H,  J.  Seed,  for  appellee. 

BiDDLE,  C.  J.  Petition  by  Henry  Snoddy,  to  the  Hon.  George  A.  Bick- 
nell,  Judge  of  the  Fourth  Judicial  Circuit,  against  Andrew  J.  Howard, 
warden  of  the  State  prison  south,  praying  for  the  writ  of  habeas  corpus. 
The  writ  was  granted,  and  the  warden  made  return  thereto,  that  he  held 
Raid  Snoddy  by  virtue  of  a  judgment  of  the  Morgan  Circuit  Cour*,  con- 
victing him  of  the  crime  of  unlawfully,  feloniously,  and  knowingly  re- 
taining possession  of  certain  dies  and  plates  made  use  of  in  counterfeiting 
certain  silver  coin  then  current  in  the  State  of  Indiana,  of  the  denomina* 
tion  of  five  cents,  commonly  called  "  nickels,"  contrary,  etc.,  whereon  it 
was  adjudged  that  the  said  Snoddy  be  imprisoned  in  the  State  prisou 
for  the  period  of  two  years,  making  the  record  of  said  judgment  a  part 
of  his  return. 

Exceptions  were  filed  to  the  return,  because  it  did  not  show  that  the 
Morgan  Circuit  Court  had  jurisdiction  of  the  offense  of  which  the  pris- 
oner was  convicted,  as  stated  in  the  record.  The  exceptions  were  over- 
ruled, and  the  prisoner  remanded.     Appeal. 

Had  the  Morgan  Circuit  Court  jurisdiction  in  the  case  upon  which  the 
prisoner  was  convicted  and  imprisoned  ? 

This  is  the  only  question  properly  raised  in  the  record,  although  some 
ether  collateral  points  are  made  in  the  appellant's  brief. 

The  authorities  are  not  uniform  upon  this  question  in  the  yarioas 
States.  In  Mattison  v.  The  State^  3  Mo.  421,  it  was  held  that  an  act 
which  punished  counterfeiting  the  current  coin  was  void,  as  being  in  cod- 
fiict  with  the  Constitution  of  the  United  States.  In  Rouse  v.  The  StaU^ 
4  Ga.  136,  a  similar  question  was  left  as  a  qtuere.  In  Oommonweakh  v.. 
Fuller,  8  Mete.  313,  and  in  Harlan  v.  The  People,  1  Doug.  (Mich.)  207 
the  question  was  answered  in  the  affirmative. 
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1m  the  case  of  Sutton  t.  The  StcUe,  9  Ohio,  188,  the  court  remarked : 
«  We  can  discover  no  lack  of  power  in  the  legislature  i  punish  this 
offense." 

The  first  case  which  arose  in  Indiana  is  Chess  t.  The  StcUe^  1  Blackf. 
198.  The  indictment  was  for  counterfeiting  '^  forty-four  eagles,  current 
coin  of  the  United  States."  Conviction.  The  only  error  assigned  was, 
that  a  State  court  had  no  ju  risdiction  in  such  a  case,  and  the  court  coi> 
tented  itself  by  simply  affirming  the  judgment. 

In  Donnelly.  The  State,  3  Ind.  480,  §  115,  Rev.  Stat.  1843,  p.  984, 
making  it  an  offense  to  harbor  or  employ  a  slave,  was  held  unconstitu- 
tional, and  a  judgment  of  conviction  under  it  reversed  ;  but  the  contrary 
doctrine  was  held  in  Tlie  State  v.  Moore,  6  Ind.  436,  and  Donnelly,  The 
State  was  overruled.  The  State  v.  Moore  was  approved  in  Ambrose  v. 
The  State,  6  Ind.  351,  and  in  Waldo  v.  Wallace,  12  id.  569,  and  must 
be  held  as  the  law  in  this  State. 

We  know  of  no  prohibition,  either  in  the  Constitution  of  the  United 
States,  or  in  the  Constitution  of  the  State  of  Indiana,  which  denies  the 
power  of  the  State  to  punish  for  counterfeiting  coin,  or  for  offenses 
against  the  currency ;  nor  is  such  power  granted  exclusively  to,  or  exor- 
cised exclusively  by,  the  United  States,  and,  if  not  denied  nor  so  granted 
it  remains  amongst  the  reserved  or  belongs  to  the  inherent  powers  of 
the  States. 

The  judgment  is  affirmed,  at  the  cost  of  the  appellant. 

Judgment  affirmed. 


Stewart  v.  Jessup. 

(51  Ind.  413. ) 

CWmlnaZ  law  — false  pretenses  made  in  one  State  and  acted  upon  in  another. 

8.,  who  was  endearoriDg  to  purchase  horses,  made  in  Indiana  faltie  representationR  to  K 
with  whom  he  was  dealing,  as  to  his  means.    K.  took  horses  into  New  Torli  and  rel>  - 
lag  upon  the  representations  delivered  them  there  to  S.  on  credit     Held,  that  8.  waa 
not  liable  in  Indiana  for  false  pretenses. 


p 


ETITION  for  habeas  corpus.     The  opinion  states  the  case. 


D.  Moss  and  T  J,  Kane,  for  appellant. 

C  A  Bushirh,  Attorney-General,  for  the  State. 
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BusKiRK,  J.  Stowart,  tlie  appellant,  being  confine<l  in  the  ja  I  oi 
I  lamilton  county,  was,  upon  a  writ  of  habeas  corpus^  brought  befoi  e  the 
Circuit  Court  of  said  county.  The  appellee,  in  his  return  to  said  writ, 
Slated  that  the  appellant  had  been  charged  by  affidavit  filed  before  a  juA- 
tice  of  the  peace  of  said  county  with  obtaining  possession  of  twelve  horsea 
by  false  pretenses  ;  that,  upon  a  preliminary  examination  before  tho  said 
justice,  he  had  been  adjudged  guilty,  and  required  to  give  security  in  the 
6um  of  three  thousand  dollars  for  his  appearance  in  the  Circuit  Couit  to 
answer  said  charge  ;  that,  upon  his  failure  to  give  such  recognizance,  he 
had  been  committed  to  the  jail  of  said  county  ;  and  that  he  held  him  in 
custody  under  and  by  virtue  of  the  mittimus  issued  by  the  said  justice  of 
the  peace.  A  transcript  of  the  proceedings  before  the  said  jostioe  was 
filed  with  said  return,  including  the  said  mittimus. 

The  cause  was  heard  upon  evidence  adduced  before  the  court,  and  such 
evidoiice  is  in  the  record  by  a  bill  of  exceptions.  The  material  facts  are 
these  : 

The  appellant  resides  at  Corry,  in  the  State  of  Pennsylvania.  In  Junt?, 
1 874,  he,  in  company  with  a  man  by  the  name  of  Johnson,  came  to  No- 
blesville,  to  purchase  horses.  They  employed  John  E.  Kerr,  who  was 
engaged  in  that  business,  to  assist  them.  Two  car  loads  were  purchased 
and  shipped  to  the  city  of  New  York.  Stewart  left  with  the  second  car 
load  of  horses.  Johnson  remained,  and  he  and  Kerr  purchased  and 
shipped  a  third  car  load  of  horses.  In  the  purchase  of  each  cur  load 
of  horses,  Kerr  indorsed  for  Stewart  and  Johnson  for  small  sums, 
all  of  which  were  paid.  Kerr  testified  that  when  Stewart  was  at  No- 
bles ville  he  represented  that  he,  his  mother,  and  brothers  and  sisters 
owned  sixty  thousand  dollars  of  stock  and  property  in  the  First  National 
Bank  of  Corry,  Pennsylvania.  Kerr  then  purchased  with  his  own  money, 
and  in  his  own  name,  a  fourth  car  load  of  horses,  and  notified  Stewart 
thereof  by  telegraph,  at  the  city  of  New  York.  Stewart  wrote  him  to 
bring  the  horses  to  the  city  of  New  York.  At  Buffalo,  Kerr  met  John- 
son, upon  whose  advice  he  telegraphed  Stewart  when  and  where  to  meet 
him.  Upon  his  arrival  in  the  city,  he  was  met  by  Stewart,  who  informed 
him  that  he  did  not  have  the  money  to  pay  for  the  horses.  Four  of  the 
horses  were  sold  to  obtain  money  to  pay  the  expenses  of  the  shipment. 
Kerr  then  sold  the  remaining  twelve  horses  to  Stewart  for  one  thousand 
four  hundred  and  forty  dollars,  upon  thirty  days'  time,  and  took  his  note 
therefor.  The  note  was  not  paid.  Kerr  testified  that  he  sold  the  horsea 
to  Stewart  upon  credit,  in  reliance  upon  the  representations  made  by  him 
while  in  Indiana. 

The  conclurtion  at  which  we  have  arrived  renders  it  unnecessary  for  us 
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to  consider  and  decide  whether  the  facts  proved,  if  they  had  all  occurred 
in  the  State  of  Indiana,  would  amount  to  the  crime  of  obtaining  the  pos- 
session of  property  by  false  pretenses.  But  see  Jones  v.  Hie  State,  49 
Jnd.  549,  and  KeUerY,  The  State,  51  id.  111. 

It  is  obvious  from  the  evidence  that  Stewart  obtained  the  possession 
of  the  horses  in  the  State  of  New  York.  The  crime  attempted  to  be 
charged  consisted  in  obtaining  the  possession  of  the  horses,  and  that  was 
accomplished  in  the  State  of  New  York.  It  can  make  no  difference 
where  the  false  representations  were  made,  as  they  of  themselves  do  not 
constitute  any  crime.  They  are  simply  the  means  by  which  the  crime 
was  accomplished.  The  question  is  therefore  presented  whether  the  ap- 
pellant can  be  convicted  and  punished  in  this  State  for  a  crime  committed 
within  another  State.  It  is  settled  by  a  well-considered  case  in  this  court, 
which  is  fully  supported  by  the  authorities  therein  cited,  that  he  cannot 
be  so  convicted  and  punished.  We  refer  to  the  case  of  Johns  v.  The  State.^ 
19  Ind.  421.     In  that  case  the  court  say : 

^^  It  may  be  assumed,  as  a  general  proposition,  that  the  criminal  law? 
of  a  State  do  not  bind,  and  cannot  affect,  those  out  of  the  territorial  limits 
of  the  State. 

"  ICach  State,  in  respect  to  each  of  the  others,  is  an  independent  sov- 
ereignty, possessing  ample  powers,  and  the  exclusive  right  to  determine, 
within  its  own  borders,  what  shall  be  tolerated,  and  what  prohibited ; 
whnt  shall  be  deemed  innocent,  and  what  criminal ;  its  powers  being  lim- 
ited only  by  the  Federal  Constitution  and  the  nature  and  objects  of  gov- 
ernment. While  each  State  is  thus  sovereign  within  its  own  limits,  it 
cannot  impose  its  laws  upon  those  outside  of  the  limits  of  its  sovereign 
power.  Our  own  Constitution  has  expressly  fixed  the  boundaries  of  its 
sovereignty.'*     See  §  2,  art.  14. 

In  this  State  there  are  no  common-law  offenses.  All  crimes  and  mis- 
demeanors must  be  defined,  and  punishment  therefor  fixed,  by  statutes 
of  this  State,  and  not  otherwise.  1  G.  &  H.  415  ;  Hackney  v.  Tlie  StatSf 
8  Ind.  494. 

The  legislature  has  not  attempted  to  define  crimes  and  fix  punishment 
for  an  offense  committed  outside  of  the  limits  of  the  State.  It  has  pro- 
vided, that  "every  person,  being  without  the  State,  committing  or  con- 
8  immating  an  offense  by  an  agent  or  means  within  the  State,  is  liable  to 
be  punished  by  the  laws  thereof,  in  the  same  manner  as  if  he  were  pres- 
ent and  had  commenced  and  consummated  the  offense  within  the  State." 
J  2,  2  G.  &  II.  391. 

Under  the  above  section,  the  offense  must  be  consummated  within  this 
State.     The  appellant  was,  under  section  726  of  the  Code  (2  G.  &  H. 
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819),  entitled  to  be  discharged.     There  was  not  only  a  want  of  probable 

cause  for  his  detention,  but  it  was  conclusively  shown  by  the  evidence  of 

the  prosecuting  witness  that  he  had  committed  no  crime  that  was  oognix- 

able  under  the  criminal  laws  of  this  State. 

The  judgment  is  reversed,  with  costs  ;  and  the  cause  is  remanded  to 

the  court  below,  with  directions  to  discharge  the  prisoner.  '  The  clerk  of 

this  court  is  directed  to  immediately  certify  this  opinion  to  the  court  be- 
low. 

Judgment  reverudL 


Horn,  appellant,  v.  Brat. 

(51Ind.  650.) 

Statute  of  fraudi  —  contract  of  indemnity  between  $tiretie$, 

k  ooutnict  between  sureties  to  the  same  instrament,  whereby  one  BUiety  nndertakeB  to 
indemnify  another,  is  not  within  the  statute  of  frauds  and  may  be  made  by  parol. 


v 


CTIONS  for  contribution  by  George  Horn  and  others  against  Sam* 
uel  Bray  and  Samuel  L.  Lefever.  The  facts  were  these.  Bray 
was  indebted  to  one  Hays  in  the  sum  of  $800,  and  Hays  agreed  to  take 
a  promissory  note  therefor  signed  by  Bray  and  sufficient  sureties.  Lefe. 
ver,  the  father  in  law  of  Bray,  signed  the  note  as  surety,  but  he  not  being 
deemed  sufficient,  he  applied  to  plaintiff,  Horn,  to  become  surety  also. 
To  induce  plaintiff  to  do  so,  Lefever  then  and  there  agreed,  if  plaintiff 
would  sign,  to  Indemnify  the  plaintiff,  from  all  loss  and  harm.  In  con* 
sideration  of  this  promise,  plaintiff,  Horn,  signed.  Lefever  had  the  same 
transaction  with  the  other  plaintiffs  with  the  same  result.  These  agree- 
ments were  verbal.  The  note,  not  being  paid  at  maturity,  was  sued  and 
judgment  rendered  against  the  plaintiffs,  and  they  were  compelled  to  pay 
the  same.  This  action  was  not  defended  by  Bray,  the  only  question 
being  as  to  the  liability  of  Lefever.  From  an  order  of  the  court  below 
striking  out  portions  of  the  complaint,  plaintiffs  appealed. 

F.  J.  Bordy  for  appellant. 

5.  Statisifer,  for  appellee. 

BusKiRK,  J.  [After  statmg  the  facts  and  passing  upon  an  onimponant 
question  of  practice.]     "  It  is  very  earnestly  insisted  by  counsel  for  ap 
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pellees,  that  the  agreement  set  ap  in  the  portions  of  the  complaints 
struck  out  was  an  undertaking  on  the  part  of  Lefever  to  answer  for  th« 
debt  of  Bray,  and,  it  not  being  in  writing,  is  within  the  statute  of  frauds, 
anJ  hence  cannot  be  enforced. 

It  is  contended  by  counsel  for  appellants,  that  when  one  party,  at  the 
request  of  another,  enters  into  a  contract  as  his  surety,  the  law  implies 
a  promise  of  indemnity,  and  that,  as  between  the  makers  and  the.  pay* 
ee%  the  relation  of  the  parties  is  fixed  by  the  note  itself ;  that,  as  to  the 
payees,  the  makers  are  all  principals  and  equally  liable ;  that  the  rights 
and  liabilities  of  the  makers,  amongst  themselves,  depend  upon  the  con- 
tract between  them,  upon  the  relation  each  may  sustain  to  the  other  and 
to  the  transaction ;  and  that  such  contract  may  be  created  and  proved 
by  parol. 

There  is  much  conflict  in  the  adjudged  cases  as  to  whether  a  contract 
for  indemnity  between  sureties  is  within  the  statute  of  frauds.  The 
earliest  English  case  bearing  upon  the  question  is  that  of  Wtnckwortk  v. 
MiUs,  2  Esp.  484,  decided  at  nisi  prius,  where  it  was  held  that  where  a 
person  signed  a  note  at  the  request  of  another  upon  a  promise  of  indem- 
nity, the  promise  was  within  the  statute,  as  it  was  an  agreement  to  an- 
swer for  the  debt  and  default  of  another.  The  next  case  is  that  of 
Thomas  v.  Cooky  8  B.  &  C.  728,  where  it  was  held  that  a  promise  of  in- 
demnity was  an  original  contract  between  the  parties,  and  hence  was  not 
within  the  statute.  But  in  the  subsequent  case  of  Green  v.  OressweU,  10 
A.  &  E.  453,  in  the  same  court,  TTiomas  v.  Cook  was  overruled,  and  the 
opposite  rule  was  announced.  We  make  the  following  extract  from  a 
note  to  the  case  of  Bessig  v.  Britton^  published  in  2  Cent.  Law  Journal, 
296,  in  reference  to  the  two  English  cases  last  cited : 

^  Passing  no.w  to  the  law  as  it  stands  on  the  other  side  of  the  water^ 
it  b  to  be  remarked  that  some  of  the  English  judges  have,  for  some 
time,  been  casting  doubts  upon  the  case  of  Green  v.  CressweUj  10  A.  &  E. 
453 ;  for  in  speaking  of  the  same  in  Batson  v.  King,  4  H.  &  N.  739,  Pol- 
lock, C.  B.,  says  :  *  I  do  not  think  that  the  case  itself  was  rightly  de- 
cided.' Besides  a  new  distinction  has  been  pointed  out  in  the  somewhat 
recent  case  of  Cripps  v.  HartnoU,  4  Best  &  S.  414,  decided  in  the  Ex- 
chequer Chamber,  and  reversing  the  judgment  rendered  in  the  same  case 
in  the  Queen's  Bench.  '  But,'  says  the  same  learned  baron,  in  referring 
to  Green  v.  Cresswell, '  there  is  a  great  distinction  between  that  case  and 
the  present.  Here  the  bail  was  given  in  a  criminal  proceeding ;  and, 
where  bail  is  given  in  such  a  proceeding,  there  is  no  contract  on  the  part 
of  the  person  bailed  to  indemnify  the  person  who  became  bail  for  hiou 
There  b  no  debt,  and  with  respect  to  the  person  who  bails,  there  is 
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hardly  a  duty  ;  and  it  may  very  well  be  that  th^  pro'i\\V\\  to  mdemiiify 
the  bail  in  a  criminal  matter  should  be  considered  purelj'  %\o  aia  iixdemnity, 
which  it  has  been  decided  to  be.'  *  *  ♦  ♦  <  Thij  vien  ol!  tho  subject 
C7  >ates,  I  think,  a  broad  distinction  between  the  present  Ci\se  and  Green 
V  Cress weUy  which  we  are  not  called  npon  either  to  overrale,  or  to  say 
that  wo  entirely  support.'  Williams,  J.,  in  the  same  case,  hegins  his 
opinion  by  saying :  ^  I  ought  to  remark  that  I  do  not  deea\  it  at  all 
necessary  for  us  to  say  whether  the  case  of  Green  v.  Oresswcxl  is  good 
law  or  not,  but  I  think  there  is  a  distinction  between  the  reoognii*.ance  of 
bail  in  a  civil  suit  and  the  recognizance  given  for  the  appearance  of  a 
defendant  in  a  criminal  proceeding.'  The  court  rendered  judgment  for 
the  plaintiff,  holding  in  effect  that  the  promise  of  the  defendant,  to  in 
demnify  the  plauitiff  against  whatever  damage  the  latter  might  incur  by 
becoming  bail  for  a  third  person,  was  an  original  undertaking  and  s.  ot 
collateral,  there  being  no  implied  promise  upon  the  part  of  the  per&  m 
bailed  to  indemnify  his  bail  in  a  criminal  proceeding." 

In  Alabama  and  in  North  and  South  Carolina  and  Ohio,  the  rule  lai  ^ 
down  in  Green  v.  CresstoeU,  supra,  has  been  followed.  Bravtm  v.  Adami 
1   Stew.   51;  Draughan  v.  Bunting ,  9  Ired.  10;  Simpson  v,  Nance^  \ 
Speors,  4 ;    Martin  v.  Black's  Ux'rs.  20  Ala.  309  ;  Easter  v.  WhiU,  li 
Ohio  St.  219. 

In  the  recent  case  of  Bessig  v.  Britton,  suprOy  the  Supreme  Court  ol 
Missouri  followed  the  English  rule  as  laid  down  in  Green  v.  ChressweUf 
supra. 

In  Chapin  v.  MerriU,  4  Wend.  657,  the  case  of  Thomas  v.  Cbo/,  supra  ^ 
was  followed.  In  Kingsley  v.  Balcome,  4  Barb.  131,  Green  v.  OressweH 
was  followed.  But  in  Barry  v.  Ransom^  12  N.  Y.  462,  MaUory  v.  GUlett^ 
21  id.  412,  and  Konitzky  v.  Meyer,  49  id.  571,  it  was  held  that  wher« 
one  party,  at  the  request  of  another,  enters  into  a  contract  as  his  surety, 
the  law  implies  a  promise  of  indemnity ;  and  that  an  express  promist 
to  indemnify  is  an  original  undertaking,  and  need  not  be  in  writing. 
In  Mallory  v.  Gillett,  supra,  the  ruling  in  Kingsley  v.  Balcome,  supra^ 
is  expressly  disapproved  of. 

In  jVIassachusetts,  Pennsylvania,  Iowa,  Maine,  New  Hampshire, 
Vermont,  Maryland,  Georgia,  Kentucky,  Missouri  and  New  Jersey, 
it  has  been  uniformly  held  that  a  promise  of  indemnity  is  an  original 
undertaking,  and  not  within  the  statute  of  frauds.  Taylor  v.  Savage,  12 
Muss.  98  ;  Aldrich  v.  Ames,  9  Gray,  76  ;  Harris  v.  Brooks,  21  Pick, 
195  ;  Chapin  v.  Lapham,  20  id.  467  ;  Blake  v.  Cole,  22  id.  97;  Hen^ 
drick  V.  Whittemore,  105  Mass.  23;  Smith  v.  Sayward,  5  Greenl.  504  j 
Holmes  v.  Knights,  10  N.  H.  175  ;   OuUer  v.  Bmery,37  id.  567  ;    White- 
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hotise  V.  Hanson^  42  id.  9 ;  'Hodges  v.  J7a/Z,  29  Vt.  209  ;  Kdth  v.  6rooJ- 
trtn,  31  id.  268  ;  Adams  v.  Flanagan^  36  id.  400 ;  J?y«r5  v.  McClmiahany 
6  Gill  &  J.  250 ;  /owm  v.  Shorter,  1  Kelly,  294 ;  Dunn  v.  fT^*/,  5  B. 
Mod.  376 ;  Lv/cm  v.  Chamberlain^  8  id.  276  ;  Jones  v.  Letcher^  13  id. 
363  ;  Jfe//»M  V.  Werdehoff,  14  Wis.  18  ;  Apgar's  Adm'rs  v.  iftVer,  4  Zab 
812;  March  v.  OonsoltdcUion  Bank,  48  Penn.  St.  510  ;  Kelly  y,  Gillespie, 
1 2  Iowa,  55. 

We  next  inquire  what  has  been  and  is  now  the  rule  of  decisioL  m  this 
State.  In  Brush  v.  Carpenter,  6  Ind.  78,  it  was  held  that  an  oral  prom- 
ise by  one,  at  whose  request  another  had  become  replevin  bail  for  a 
third  party,  to  indemnify  such  person  from  loss,  was  a  promise  to  answer 
for  the  debt  or  default  of  another,  and  was  within  the  statute  of  frauds. 
The  ruling  was  based  upon  i\re&on  v.  Boynton,  3  Mete.  (Mass.)  396  ;  Kings^ 
leyy.  Balcome,  4  Barb.  131,  and  Green  v.  Cresswell,  10  A.  &  E.  453. 
The  case  of  Nelson  v.  Boynton,  supra,  though  closely  connected  with  the 
doctrine  underlying  the  present  case,  belongs  to  another  class  of  cases 
which  has  arisen  under  the  statute  of  frauds.  There  it  was  held  that  a 
promise  to  pay  the  note  of  a  third  person  which  is  in  suit,  and  is  secured 
by  an  attachment  of  his  property,  in  consideration  of  the  holder's  discon- 
tinuing the  suit  thereon,  is  within  the  statute  of  frauds,  and  is  not  valid 
unless  it  be  in  writing.  The  case  of  Kingsley  v.  Balcome,  supra,  has 
heretofore  been  explained  and  shown  to  have  been  virtually  overruled  by 
tlie  Court  of  Appeals  in  that  State.  It  has  also  been  shown  that  very 
serious  doubts  have  recently  been  expressed,  in  the  highest  courts  in  Eng- 
land, as  to  the  correctness  of  the  ruling  in  Green  v.  Cresswell,  supra. 
The  ruling  in  Brush  v.  Carpenter  is  against  the  current  of  American  ad- 
judications, and  has  been,  in  effect,  though  not  expressly,  overruled 
by  the  subsequent  decisions  in  this  State.  It  is  settled  by  repeated  decis- 
ions of  this  court,  that  sureties  may  make  any  contract  they  please 
as  between  themselves.  One  surety  may  thus  be  exempt  from  all  liability 
to  contribute.  Such  a  contract  may  be  implied  from  the  nature  of  the 
transaction,  and  such  extrinsic  facts  and  circumstances  as  tend  to  show 
such  to  have  been  the  intention  of  the  parties ;  as,  if  one  surety  enters 
into  the  original  contract  at  the  request  of  the  others,  there  might  as  to 
him  be  an  implied  waiver  of  the  right  to  contribution,  and,  if  compelled 
to  pay  the  debt,  he  could  recover  the  whole  amount  from  the  other  sure- 
ties. Such  an  agreement,  whether  express  or  implied,  may  be  shown  by 
parol  evidence.  Lacy  v.  Lofton,  26  Ind.  324  ;  Bowser  v.  RendeU,  31  id. 
128  ;  Bagott  v.  Mullen,  32  id.  3:J2  ;  Houston  v.  Bruner,  39  id.  376 ;  Core 
V.  Wilson,  40  id.  204 ;  Alley  v.  Gavin,  id.  446  ;  Schooley  v.  Fletcher,  45  id. 
So  :  SrhulzY,  Klenk,  49  id.  212  ;  Neshit  v.  Knowlton,  anie,p,  352. 
Vol.  XIX.— 94 


746  INDIANA, 


Horn  V.  Bray. 


Tlie  distinction  between  original  and  collateral  undertakings  has  been 
drawn  with  great  clearness  and  force  in  several  well-considered  decisions 
rendered  by  the  Supreme  Court  of  the  United  States,  which  has  mani* 
fested  a  strong  inclination  not  to  extend  the  operation  of  the  statute  of 
frauds,  so  as  to  embrace  original  and  distinct  promises  made  by  different 
persons,  at  the  same  time,  upon  the  same  general  consideration.  2>'  WolJ 
v.  JRcUnrndj  1  Peters,  476;  Towiisley  v.  SumraU,  2  id.  170;  Emerson  v. 
Eatery  22  How.  28. 

We  are  very  clearly  of  opinion  that  the  promise  of  indemnity  set  up  in 
the  portions  of  the  complaint  struck  out  was  an  original  undertaking,  and 
not  within  the  statute  of  frauds.  The  appellants  signed  .the  note  at  the 
request  of  the  appellee  Lefever,  upon  his  promise  to  indemnify  them,  and 
we  think  the  promise  need  not  be  in  writing,  but  may  be  proved  by  parol. 
It  results  that  the  court  erred  in  sustaining  the  motion  to  strike  out. 

The  judgment  is  reversed,  with  costs  ;  and  the  cause  is  remanded,  with 
directions  to  the  court  below  to  overrule  the  motion  to  strike  out,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Judgment  revened* 


CiJ^s^s 


IN  THE 


SUPREME    COURT 


OF 


WISCONSIN. 


Blaeseb  y.  Milwaukee  Mechanics'  Mxttual  Insurance   Com- 

PANT,  appellants. 

(37  Wis.  31.) 

/iMti/tmoe  —  de/eme  of  wUlful  deHrvetion  of  the  property — amount  of  proof — fraudu^ 

•   lent  representations » 

lu  an  action  upon  a  policy  of  infiiimnce  the  iDsuren  set  up  afl  a  defense  that  the  firo  by 
which  the  insured  property  was  destroyed  ori^nated  through  the  willful  act  and  pro- 
curement of  the  plaintiff.  Held^  that  the  defendant  was  not  bound  to  establish  the 
defense  beyond  a  reasonable  doubt,  but  that  the  jury  could  determine  the  issue  upon 
the  preponderance  of  evidence. 

In  an  action  on  a  policy  of  insurance  the  defendant  set  up  as  a  defense  frmtdulent  mis- 
representations. Ileldf  that  the  defense  was  good  without  an  offer  to  return  the  pre- 
miums, 

• 

ACTION  upon  a  policy  of  insurance  upon  a  flour  and  grist  mill  issued 
to  one  Tietgen  and  the  plaintiff,  but  payable  to  the  plaintiff.  De- 
fense, that  the  plaintiff  made  fraudulent  misrepresentations  in  the  appli- 
cation as  to  the  value  of  the  property,  and  that  he  willfully  caused  the 
fire  by  which  the  property  was  destroyed.  The  policy  provided  that  in 
case  of  misrepresentations  or  concealments  in  the  application  the  policy 
should  be  void. 

Evidence  was  jB^ven  tending  to  establish  both  defenses.  The  iustrao- 
tions  complained  of  are  given  in  the  opinion.  A  verdict  was  rendered  for 
the  plaintiff,  and  the  defendant  appealed. 

WinJUld  Smith,  for  appellant 

Foster^  Coe  Sf  Hedding,  for  respondent. 

CoLBy  J.    It  would  be  a  work  of  considerable  labor  to  notioe  aD  dw 
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exceptions  taken  to  the  rulings  of  the  court  ou  the  trial  of  this  cause,  and 
we  shall  not  attempt  to  do  so.  Our  attention  will  be  confined  to  one  or 
two  portions  of  the  charge  of  the  court,  which  wq  deem  fatally  erro- 
neous, and  of  a  character  calculated  to  prejudice  the  rights  of  the  de- 
fendant. 

The  action  was  upon  a  policy  of  insurance.     Among  other  defenses, 
the  company  set  up  in  the  answer  and  relied  upon  the  defense,  that  the 
fire  by  which  the  insured  property  was  destroyed  originated  through  the 
ivlllful  act  and  procurement  of  the  plaintiff.     In  the  general  charge,  and 
likewise  upon  the  jury  coming  into  court  for  further  directions,  tlie  court 
instructed,  in  substance,  that  where  the  company  sets  up  such  a  defense 
to  defeat  a  recovery  upon  the  policy,  it  should  be  held  to  precisely  the 
same  rule  in  respect  to  the  degree  or  quantity  of  evidence  that  would 
warrant  the  jury  in  finding  the  plaintiff  guilty  on  a  trial  for  the  crime  o ' 
arson  ;  and  that,  unless  they  were  satisfied  beyond  a  reasonable  doabt  of 
the  plaintiff's  guilt,  they  must  find  in  his  favor  upon  that  issue.     This 
instruction,  which  imported  into  the  trial  of  a  civil  cause  the  rule  applica- 
ble to  criminal  cases,  was,  we  think,  erroneous.    It  required  the  defense  to 
be  established  by  full  proof  beyond  a  reasonable  doubU  and  directed  that 
no  evidence  less  cogent  would  justify  the  jury  in  finding  for  the  com- 
pany.    It  is  a  familiar  doctrine  in  criminal  trials,  that  the  truth  of  the 
charge  must  be  established  by  the  prosecution  beyond  a  reasonable  doubt, 
and  uidess  that  degree  of  conviction  is  produced  upon  the  minds  of  the 
jury,  it  is  4heir  duty  to  acquit  the  accused.     This  was  a  rule  originally 
adopted  infavorem  vitee,  in  the  days  of  a  severe  sanguinary  penal  code, 
when  the  consequences  of  an  erroneous  conviction  were  irreparable.  But 
we  see  no  satisfactory  reason  for  applying  the  same  rule  to  civil  causes, 
which  frequently  must  be  decided  upon  the  preponderance  of  evidence. 
It  is  true  there  are  a  few  authorities  which  hold  that  where  the  defense 
to  an  action  involves  the  proof  of  a  crime,  the  fact  must  be  established 
by  the  same  direct  positive  evidence  as  though  the  party  implicated  were 
on  trial  for  the  criminal  offense.     But  it  seems  to  us  the  reason  and 
weight  of  judicial  opinion  is  the  other  way,  and  in  support  of  the  rule 
adopted  by  this  court  in  Washington  Union  Ins,  Co,  v.  Wilson,  7  Wis. 
169.     It  was  there  held  that  in  an  action  upon  a  policy  of  insurance, 
where  the  defense  was  that  the  plaintiff  willfully  set  fire  to  the  buildiuf^ 
insured,  the  rule  of  evidence  was  the  same  as  in  other  civil  cases,  and 
the  jury  must  determine  the  issue  upon  the  weight  or  preponderance  oi 
evidence.     This  case  was  followed  in    Wright  v.  Hardy^  22  Wis.  348* 
"\t  IS  suggested  that  these  cases  are   in  conflict  with  the  subsequent  de» 
cisions  in  Pryce  v.  Security  Ins.  Co.^  29  Wis.  270,  and  Freeman  v.  Free- 
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man,  31  id.  235,  and  must  be  considered  as  ovei ruled.  But  this  is  not 
our  understanding  of  those  decisions.  In  Pryce  v.  Security  Ins.  Qo.^  the 
chief  justice,  while  considering  the  correctness  of  an  instruction  given  at 
the  request  of  the  plaintiff  as  to  the  degree  or  quantum  of  proof  required 
to  establish  the  defense  that  the  plaintiff  set  fire  to  the  building  insured, 
refers  to  the  rule  laid  down  in  Washington  Union  Ins,  Co.  v.  Wilson,  and 
cites  rather  approvingly  some  authorities  which  hold  differently,  but  says 
that  it  was  immaterial  whether  the  court  was  right  or  wrong  in  giving 
the  instruction,  because  there  was  really  no  evidence  to  which  such  a 
request  could  apply.  It  seems  to  me,  however,  that  the  chief  justice 
was  mistaken  in  supposing  that  Prof.  Green  leaf  approved  the  doctrine 
of  those  cases  which  hold  that  the  rule  upon  this  question  is  the  same  in 
civil  and  criminal  cases.  In  1  Greenl.  Ev.,  §  65, 1  understand  the  learned 
author  to  be  considering  quite  a  different  question,  namely,  variance  be- 
tween the  allegation  and  proof  in  criminal  prosecutions ;  while  in  3 
Greenl.  Ev.,  §  29,  the  distinction  is  noted  between  civil  and  criminal 
cases  in  respect  to  the  degree  or  quantity  of  evidence  sufficient  to  justify 
the  jury  in  deciding  the  fact  in  issue.  The  cases  in  Maine  cited  by  the 
chief  justice  in  opposition  to  the  doctrine  in  7  Wis.  are  greatly  shaken,  if 
not  directly  overruled,  by  Ellis  v.  Buzzell,  60  Me.  209  ;  S.  C,  11  Am.  Rep. 
204.  But  it  seems  to  us  there  is  nothing  in  the  case  in  the  29  Wis. 
which  warrants  the  inference  that  the  court  in  the  decision  there  made 
intended  to  overrule  the  doctrine  of  the  previous  cases  on  this  question- 
In  civil  actions  it  is  the  duty  of  the  jury  to  weigh  the  evidence  carefully, 
and  to  find  for  the  party  in  whose  favor  the  evidence  preponderates 
although  it  be  not  free  from  reasonable  doubt.  3  Greenl.  Ev.,  §  29 ; 
Wright  v.  Hardy ,  supra,  356.  Freeman  v.  Freeman  was  an  application 
for  a  divorce  on  the  part  of  the  wife  on  the  ground  of  cruel  and  inhu« 
mjin  treatment.  The  husband  recriminated,  charging  the  wife  with 
adultery.  This  court  thought  that  such  a  charge  should  not  only  be  sus- 
tained by  a  preponderance  of  testimony,  but  should  be  affirmatively  estab- 
lished to  the  satisfaction  of  the  court  beyond  a  reasonable  doubt.  And 
the  reason  for  the  rule  is  given,  that  the  action  partakes  strongly  of  the 
nature  of  a  criminal  proceeding,  so  much  so  as  to  make  it  necessary  that 
the  party  making  the  charge  of  adultery  should  establish  the  truth  of  the 
fact  to  a  reasonable  and  moral  certainty.  But  the  rule  may  well  be  held 
to  apply  to  an  action  for  a  divorce,  which  is  not  at  all  analogous  to  a 
case  like  the  one  at  bar.  The  former  is  not  unfrequently  attended  with 
the  most  serious  and  painful  consequences  ;  destroying  the  family ;  leav- 
ing a  stain  upon  the  name  of  innocent  offspring  ;  and  affecting  the  pro[> 
erty,  rights  and  civil  status  of  the  parties.     It  would  seem,  therefore,  em* 
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ineutly  proper,  in  giving  judgment  which  is  followed  by  such  results, 
that  the  court  should  proceed  with  great  caution,  and  require  that  the 
charge  of  adultery  be  pi'oven  by  evidence  which  will  "^  satisfy  the  human 
mind,  and  leave  the  careful  and  guarded  judgment  of  the  court  free  from 
any  conscientious  and  perplexing  doubts  as  to  whether  the  charge  be 
proved  or  not."  But  no  such  rule  would  seem  applicable  or  called  for 
in  an  action  to  recover  on  a  policy  of  insurance.  If  the  company  at- 
tempts to  defeat  a  recovery  upon  the  ground  that  the  plaintiff  willfully 
destroyed  the  property  insured,  it  must  of  course  establish  its  defense  to 
the  satisfaction  of  the  jury ;  but  this  may  be  done  by  the  preponderance 
of  evidence,  although  it  be  not  free  from  reasonable  doubt. 

But  the  counsel  for  the  plaintiff  insists  that  the  company  really  pro- 
duced no  evidence  on  the  trial  which  tended  to  show  that  the  plaintiff 
set  fire  to  the  mill  destroyed,  and  that,  consequently,  whether  the  charge 
we  have  been  considering  was  right  or  wrong,  it  could  not  possibly  have 
prejudiced  the  defendant.  But  this  position,  we  think,  is  not  sustained 
by  the  record.  There  was  evidence  sufficient  to  carry  the  question  to 
the  jury, that  the  plantiff  set  fire  to  the  property.  We  shall  not  dwell 
upon  it,  and  it  would  manifestly  be  improper  for  us  to  express  any 
opinion  uf)on  its  weight  or  credibility.  These  are  questions  for  the  con- 
sideration of  the  jury  alone.  It  is  said  that  the  testimony,  for  instance, 
jf  Dr.  Conrad  was  improbable  and  unworthy  of  credit.  However  this 
amy  be,  it  is  plain  that  it  should  have  been  submitted,  with  all  other  cir- 
cumstances and  facts  bearing  upon  the  issue,  with  proper  instructions, 
for  tiie  decision  of  the  jury. 

There  is  another  portion  of  the  charge  excepted  to,  which  we  deem  it 
proper  and  necessary  to  notice,  which  is  where  the  court  instructed  the 
jury  that  although  there  might  be  misrepresentations  in  the  application, 
yet  the  company  could  not  avail  itself  of  them  in  an  action  upon  the  policy, 
without  first  tendering  back  to  the  insured  the  amount  of  premium  paid. 
The  learned  circuit  judge  held  upon  this  point  that  the  rule  in  regard  to 
the  rescission  of  contracts  for  fraud  was  applicable ;  that  when  a  party 
seeks  to  avoid  a  contract  on  that  ground,  he  must  put  the  other  party  to 
the  contract  back  to  the  condition  in  which  he  stood  prior  to  the  transac- 
tion. This  is  undoubtedly  a  well-settled  rule  in  regard  to  the  rescission 
of  contracts  ;  but  we  think  it  has  no  application  to  the  case  before  us,  and 
for  this  reason.  By  the  condition  of  the  policy  itself,  any  fraudulent  mis- 
representations of  a  fact  material  to  the  risk  avoids  the  contract.  It  ii 
not  necessary  that  the  company  refund  the  premium  in  order  to  avail  it* 
•elf  of  this  stipulation  in  the  policy.  The  representations  in  the  application 
constitute  the  basis  upon  which  the  risk  is  taken,  and  the  poli  *y  declaret 
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that  if  there  is  any  misrepresentation  or  concealment  the  insurance  shall 
be  void  and  of  no  effect.  The  company  enters  into  the  contract  relying 
upon  the  truth  of  the  representations ;  and  if  it  has  been  misled  or  de 
ceived  upon  matters  material  to  the  risk,  it  may  well  say  that  no  con 
tract  was  ever  made  ;  that  there  was  no  concurrence  of  assent  upon  tlit 
same  facts.  In  this  case  the  insured  declared  that  the  several  represeu 
tutions  made  in  the  application  by  way  of  answer  to  the  questions  asked 
were  "  mcuU  warranties"  by  which  he  was  bound  ;  and  we  know  of  no  case 
which  holds  that  if  the  property  is  not  as  warranted,  or  there  are  fraud - 
vdent  representations  in  a  matter  material  to  the  risk,  the  company  can- 
not avail  itself  of  that  defense  unless  it  first  tender  back  to  the  insured 
the  premium  paid.  In  Campbell  v.  New  England  Mutual  Life  Ins.  Co ., 
98  Mass.  381,  Justice  Wells  says  :  '*  Representations  to  insurers,  be- 
fore or  at  the  time  of  making  a  contract,  are  a  presentation  of  the  ele- 
ments upon  which  to  estimate  the  risk  proposed  to  be  assumed.  They 
are  the  basis  of  the  contract :  its  foundation,  on  the  faith  of  which  it  ie 
entered  into.  If  wrongly  presented  in  any  respect  material  to  the  risk, 
the  policy  that  may  be  issued  thereupon  will  not  take  effect.  To  enforce 
it  would  be  to  apply  the  insurance  to  a  risk  that  was  never  presented."  p 
890. 

These  remarks  are  sufficient  to  show  that  the  position  of  the  defeinLii  ' 
in  attempting  to  defeat  the  action  on  the  ground  that  fraudulent  repres(Mi 
tations  were  made  in  the  application,  is  essentially  different  from  th  it 
held  by  a  party  who  seeks  to  rescind  a  contract  on  the  ground  of  f  rau  i . 
The  two  cases  are  not  to  be  confounded,  as  they  seem  to  have  been  b> 
the  court  below. 

For  these  errors  the  judgment  of  the  Circuit  Court  must  be  reversed, 
and  a  venire  de  novo  awarded. 

J^  the  Court.  — It  is  so  ordered. 


Gerber  v.  Acklet,  appellant 

(37  Wis.  43.) 

Official  hand  —  action  on,  against  staretjf—for  wfiat  aets  surety  liable. 

An  offloial  bond  was  conditioned  that  the  principal  should  "  weU  and  faithfully  dis> 
charge  the  duties  of  the  office  of  marshiU  of  said  villaj^e  according  to  law.'*  Tht 
complaint  in  an  action  on  the  bond  asniinict  the  suretieft,  alleged  that  the  said  offlcei 
In  his  offldal  capacity  as  marahal,  '*  cUiimiug  to  have  a  writ  of  replevin  duly  iraued  by 
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a  juHtioe,"  wrongfully  took  from  the  i)ossession  of  the  plaintiff  certain  personal  prop- 
erty **  claiming?  to  act  under  and  by  virtue  of  such  writ  of  replevin,"  but  did  not  al- 
lege that  the  officer  liad  any  writ  in  fact.  Held,  on  demurrer,  tliat  the  complaint  was 
insufficient,  as  the  act  set  forth  was  done  coloi'e  officii  and  not  rirtwtc  officii^  for  which 
acts  alone  tlie  sureties  were  resixjusible. 

ACTION  on  the  official  bond  of  one  Ludington  as  marshal  of  tho 
village  of  Oconomowoc.  The  defendant  was  a  surety  on  said 
bond.  The  bond  was  conditioned  that  said  Ludington  would  *'  well  and 
faithfully  discharge  the  duties  of  marshal  of  said  village  according  to 
law.'' 

The  complaint  alleged  that  the  said  Ludington,  in  his  official  capacity 
as  marshal,  etc.,  claiming  to  have  a  writ  of  replevin  duly  issued  by  a 
justice  of  the  peace  of  said  county,  seized  and  took  the  property,  etc.,  as 
such  marshal,  claiming  to  act  Under  and  by  virtue  of  such  writ  of  re- 
plevin. 

The  defendant  demurred  to  the  amended  complaint,  as  not  stating  a 
cause  of  action,  and  appealed  from  an  order  overruling  his  demurrer. 

Geo.  F.  Westover,  for  appellant. 

Edwin  Hurlhut,  for  respondent. 

CoLK,  J.  The  amendment  made  to  the  original  complaint  has  not 
cured  the  defect  pointed  out  on  the  foTmer  appeal.  32  Wis.  234.  It 
was  there  stated  that  the  complaint  failed  to  show  that  Ludington  took 
the  property  of  the  plaintiff  therein  mentioned,  officially  as  marshal,  so 
as  to  show  a  breach  of  the  condition  of  his  official  bond.  The  surety  is 
only  liable  for  official  acts  done  or  omitted  by  the  marshal ;  in  other 
words,  for  those  acts  done  vxrtute  officii,  A  distinction  is  taken  by  the 
authorities  between  an  act  done  colore  officii  and  one  done  virtuie  officii. 
See  note  to  Coupey  v.  Henley^  2  Esp.  540 ;  SeeUy  v.  BirdsaU^  15  Johns. 
267  ;  Morris  v.  Van  Voast,  19  Wend.  283.  "Acts  done  virtute  officii 
are  where  they  are  within  the  authority  of  the  officer,  but  in  doing  then* 
he  exercises  that  authority  improperly,  or  abuses  the  confidence  which 
the  law  reposes  in  him ;  whilst  acts  done  colore  officii  are  where  they 
are  of  such  a  nature  that  his  office  gives  him  no  authority  to  do  them." 
Pit  ATT,  J.,  in  The  People  v.  Schuyler,  4  N.  Y.  187.  The  surety  in  the 
case  before  us  undertook  that  Ludington  should  "  well  and  faithfully 
discharge  the  duties  of  the  office  of  marshal  of  said  village  according  to 
law,"  etc.  It  is  an  official  act,  a  failure  to  perform  an  official  duty,  or 
performing  it  in  an  improper  manner,  which  comes  within  the  scope  of 
thjB  surety's  undertaking.   The  liability  of  the  surety  cannot  be  extended 
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bejODd  the  very  terms  of  the  condition  of  the  bond.  The  act  must 
be  an  qfficial  act,  or  some  default  or  misconduct  as  marshal,  for  which 
the  surety  is  responsible.  State  v.  Mann,  21  Wis.  684.  This  was  the 
view  expressed  on  the  former  appeal,  when  considering  the  sufficiency  of 
the  complaint.  Now  what  is  the  allegation  in  the  amended  complaint 
upon  which  the  responsibility  of  the  surety  is  founded?  It  is  in  sub- 
stance that  Ludington,  in  his  official  capacity  as  marshal,  ^^  claiming  to 
have  a  writ  of  replevin  duly  issued  by  a  justice,"  demanded  of  and  took 
from  the  lawful  possession  of  the  plaintiff,  certain  personal  property, 
**  claiming  to  act  under  and  by  virtue  of  such  writ  of  replevin."  It  is 
not  averred  that  Ludington  had  a  writ  of  replevin  under  which  he  seized 
the  property,  so  as  to  give  his  act  an  official  character.  But  he 
*'  claimed"  to  have  process  ;  not  that  process  had  been  delivered  to  him 
which  he  proceeded  to  execute  in  a  manner  contrary  to  his  official  duty. 
It  is  sought  by  the  action  to  make  the  surety  liable  for  the  default  or 
misconduct  of  Ludington  in  respect  to  acts  which  he  was  required  to  per- 
form, or  which  he  did  not  faithfully  discharge  as  marshal.  In  order  to 
show  that  Ludington  violated  some  duty  resting  upon  him  as  marshal,  it 
must  appear  that  he  was  acting  under  process,  and  not  claiming  to  act  in 
the  execution  of  process.  If  Ludington  had  a  legal  writ  issued  by  a  jus- 
tice, which  commanded  him  to  seize  this  identical  property,  that  would 
afford  him  full  protection,  unless  he  acted  wrongfully  in  executing  it. 
Griffith  V.  Smith,  22  Wis.  646 ;  Battis  v.  Hamlin,  id.  669.  If  he  had 
no  such  writ,  he  cannot  be  said  to  be  acting  virtute  officii  and  in  the  dis- 
charge of  an  official  duty.  The  other  allegations  in  the  complaint  tend 
to  repel  rather  than  support  the  inference  that  Ludington  demanded  and 
took  possession  of  the  property  under  and  by  virtue  of  a  writ  of  replevin 
fair  upon  its  face.  For  it  is  alleged  that  in  the  action  against  him  for 
taking  the  property,  he  justified  by  virtue  of  an  alleged  writ,  but  that 
the  court  adjudged  that  he  took  it  wrongfully.  That  is,  the  court  ad- 
judged that  he  had  no  authority  for  doing  what  he  did  do. 

For  these  reasons  we  thought  before,  as  we  think  now,  that  the  com- 
plaint fails  to  show  a  breach  of  the  condition  of  Ludington's  official  bond 
for  which  the  surety  is  liable. 

^  the  Court, — The  order  overruling  the  demurrer  to  the  complaint  is 

reversed,  and  the  cause  is  remanded  for  farther  proceedings  according  to 

aw. 
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McDonald  v.  Allen.  * 

(37  Wifl.  lOa ) 

SkgFiff^  Gomsnoi  vnainijaXn.  interpleader  as  to  money  in  hit  hand$ 

A  eheriff  sold  goods  seized  on  execution,  and  after  satisfying  the  execution  had  money 
left  in  his  hands  which  was  claimed  by  various  parties.  Held,  tiiat  he  could  not 
maintain  a  bill  of  interpleader  to  determine  their  rights  ;  but  that  he  should  pay  the 
money  into  court  and  leave  them  to  apply  there. 

BILL  of  interpleader  alleging  that  the  plaintiff  as  sheriff,  hy  virtue  of 
an  execution,  levied  on  certain  goods  and  sold  them ;  that  after 
satisfying  the  execution  there  remained  in  his  hands  $1 700 ;  that  the 
defendants  each  claimed  to  be  entitled  to  the  money,  and  praying  that 
they  be  required  to  interplead.  The  defendant  Allen  demurred  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled  and  the  defendant  Allen 
appealed. 

Oarys  Sf  Cohtitty  ioT  appellant. 

Johnson  Sf  Riethrock,  for  respondents. 

Cole,  J.  We  are  quite  well  satisfied  that  the  facts  stated  in  the  com- 
plaint present  no  case  for  a  bill  of  interpleader.  The  sheriff  has  another 
ample  remedy,  and  does  not  need  the  aid  of  the  court  by  a  bill  of  inter- 
pleader for  his  protection.  A  bill  of  interpleader  is  defined  by  an  approve<l 
writer  on  equity  jurisprudence  as  follows  :  "  A  bill  of  interpleader  is  a 
bill  filed  for  the  protection  of  a  person  from  whom  several  persons  claim 
legally  or  equitably  the  same  thing,  debt  or  duty ;  but  who  has  incurre<l 
no  iiKle[)endent  liability  to  any  of  them,  and  does  not  himself  claim  an 
interest  in  the  matter.  The  equity  is,  that  the  conflicting  claimants  should 
litigate  the  matter  amongst  themselves  without  involving  the  stakeholder 
in  Uieir  dispute."  Adams'  Eq.  202.  Substantially  the  same  definition 
is  given  or  adopted  in  2  Story's  Eq.,  §§  806  and  807  ;  Jeremy  on  Eq. 
347;  Willard's  Eq.  314;  and  Bedell  v.  Hoffman,  2  Paige,  200.  The 
principle  on  which  the  jurisdiction  is  supported,  is  the  danger  of  injury 
to  the  plaintiff  from  the  doubtful  titles  of  the  defendants.  Mitf.  Plead. 
49.  **  The  filing  of  bills  of  interpleader  ought  not  to  be  encouraged^ 
%xA  they  should  never  be  brought  except  ij  cases  where  the  complai]> 
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ant  can  in  no  other  way  protect  himself  from  an  unjust  litij^ation  in  which 
he  has  no  interest."     Ch.  Walworth,  in  Bedell  v.  Hoffman^  supra. 

"  The  true  ground,"  says  Mr.  Justice  Story,  "  upon  which  the  plain- 
tiff comes  into  equity,  is,  that  claiming  no  right  in  the  suhject-matter 
himself,  he  is,  or  may  be,  vexed  by  having  two  legal  or  other  processes, 
in  the  names  of  different  persons,  going  on  against  him  at  the  same  time." 
2  Story's  Eq.  Jur.,  §  807. 

According  to  these  authorities,  if  the  plaintiff  could  exonerate  himself 
from  allliability  in  respect  of  the  funds  in  his  hands  without  filing  a  bill  of 
interpleader,  then  he  should  not  invoke  that  remedy.     And  we  have  no 
doubt  but  that  he  could  do  so,  and  effectually  relieve  himself  from  all 
esponsribility,  by  paying  the  money  into  court,  and  by  making  a  full 
return  of  the  facts  out  of  which  the  controversy  in  regard  to  the  money 
arose.     The  complaint  states  the  nature  of  this  controversy.     It  is  a 
contest  between  different  creditors  of  Beekman  as  to  who  is  entitled  to 
the  money  in  the  hands  of  the  sheriff  after  the  Wright  execution  is  sat- 
isfied.    Allen  claims  the  amount  by  virtue  of  his  prior  judgment  and  e.^e- 
cution,  while  the  subsequent  attaching  creditors  insist  that  this  judgment 
is  fraudulent  and  void  as  to  them.     Now  it  seems  to  us  the  sheriff  ought 
not  to  be  called  upon  to  settle  this  controversy  between  these  different 
creditors,   and  that  the  proper  course  for  him  to  pursue  is  to  pay  the 
money  into  court  and  make  return  of  the  facts,  and  leave   the  parties 
in  interest  to  apply  to  the  court  for  a  determination  of  the  question  t'» 
whom  the  money  belongs.     This  course,  it  seems  to  us,  will  affonl  him 
full  protection.     There  are  most  weighty  reasons  of  public  policy  which 
forbid  that  the  sheriff  should  be  mixed  up  in  such  litigation  unless  :il» 
solutely  essential  for  his  protection.     He  has  important  duties  to  perforn 
of  an  official  and  public  nature,  and  which  he  might  not  be  able  to  pro 
erly  perform  if  he  has  to  prosecute  suits  to  settle  such  conflicting  chiMn 
Besides,  the  officer,  if  allowed  this  remedy,  wouM  seoK  to  charge  thi*  « 
pense  of  the  litigation  to  the  funds  in  his  hands,  to  the  injury  and  pn- 
dice  of  creditors  having  process  to  which  such  funds  should  De  appl'w-i 
And  we  therefore  think  that  if  there  was  any  i^juestion  as  ^o  whom  th- 
money  belongs  to,  it  was   the  duty  of  the  sheriff  to  pay  it  into  eon:' 
making  a  return  of  the  facts,  and  let  the  court  decide  upon  the  eonfli*-! 
ing  claims  of  the  creditors.  This  is  the  practice  approved  by  Mr.  Crocket 
in  his  work  on  the  Duties  of  Sheriffs,  \u  168,  and  we  deem  it  the  propter 
one  to  be  adopted.     It  effectually  protects  the  officer,  and  relieves  him 
from  the  necessity  of  filing  bills  of  interpleader  to  settle  questions  which 
can  much  better  be    .letennined  W  the  court  on  the  application  of  the 
creditors  in  interest 
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We  will  add  further,  that  our  views  upon  the  subject  may  bo  folly 
understood,  that  upon  the  sheriff's  paying  the  money  into  court  and  noti- 
fying all  parties  interested  in  the  controversy  of  what  he  has  done,  he 
should  he  deemed  to  have  performed  his  duty  in  the  premises  ;  and  also 
that  if  Allen,  upon  the  facts  disclosed  in  the  complaint,  had  obtained  A 
rule  apou  the  plaintiff  to  pay  the  money  on  his  execution,  in  that  case 
the  plaintiff  might  relieve  himself  of  all  responsibility  by  giving  tho 
alUtcbing  creditors  notice  of  this  rule,  and  affording  them  an  opportun- 
ity to  be  heard  on  his  return.  This  course  will  work  no  inconvenience 
or  injury  to  the  sheriff,  and  is  one  suggested  in  Saunders  Yr Bridges, 
3  Bam.  &  Aid.  95 ;  WarmeU  v.  Young,  5  Born.  &  Cress.  660,  by 
which  the  officer  may  relieve  himself  from  liability.  In  the  absecne 
of  all  authority  we  should  have  been  disposed  to  lay  down  the  same  rule 
as  to  the  duty  of  the  sheriff,  but  it  is  a  comfort  to  know  that  it  has  the 
sanction  of  the  court  of  the  King's  Bench.  It  is  the  best  general  rule 
that  can  be  laid  down  in  a  case  like  the  one  set  forth  in  the  complaint,  both 
for  the  protection  of  the  officer  and  to  secure  to  creditors  a  just  set* 
tlement  of  their  conflicting  claims.  And  it  effectually  does  away  with 
the  necessity  for  filing  bills  of  interpleader  by  the  sheriff,  which,  if 
allowed,  would  inevitably  open  a  wide  door  to  litigation,  and  in  many  in- 
stances, probably,  to  favoritism  on  the  part  of  those  officers. 

It  appears  from  the  complaint  that  the  plaintiff,  as  sheriff,  on  the  30th 
of  March,  1874,  received  two  executions  issued  upon  judgments  rendered 
against  one  Beekman  :  one  in  favor  of  Wright  and  others,  and  one  in 
favor  of  the  defendant  Allen.  The  Wright  execution  had  preference  by 
reason  of  a  prior  attachment  in  the  suit  in  which  it  was  rendered.  These 
executions  were  levied  upon  certain  property  of  the  judgment  debtor* 
which  was  advertised  and  sold,  April  22.  The  Wright  execution  was 
satisfied,  and  there  remained  in  the  sheriff's  hands  $1,710.96.  Allen's 
execution  was  issued  for  $1,589.50.  On  the  23d  of  April,  the  defendant, 
The  Finley  Shoe  and  Leather  Company,  placed  in  the  sheriff's  hands  an 
attachment  against  Beekman  for  a  debt  of  $294.60  ;  and  the  next  day  tho 
other  defendants,  the  Cadys  and  Awl,  placed  in  his  hands  another  attach* 
ment  against  Beekman  for  $977.13.  It  is  claimed  by  thekamed  coun- 
sel for  Allen,  that  the  sheriff  ought,  on  the  day  of  the  sale,  viz.,  the  22d 
of  April,  to  have  satisfied  the  Allen  execution  and  paid  over  the  money 
collected  thereon,  and  that  he  was  guilty  of  a  violation  of  duty  and 
disobeyed  the  command  of  his  writ  by  neglecting  to  do  so.  We  do  not^ 
howpver,  think  the  sheriff  was  guilty  of  any  negligence  in  failing  to  pay 
over  the  money  to  Allen  on  the  day  of  sale,  but  he  had  a  reasonable  time 
to  do  so.     On  the  contrary,  as  we  have  indicated,  we  think  it  was  ^he 
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duty  of  the  sheriff,  when  the  attachments  were  placed  in  his  hands  with 
the  claim  on  the  part  of  the  attaching  creditors  that  the  Allen  judgment 
was  collusive  and  fraudulent,  entered  up  for  the  benefit  of  Beekman,  o 
have  made  return  of  the  execution  with  the  facts,  and  paid  the  money 
into  court,  notifying  the  parties  in  interest  of  what  he  had  done. 

The  demurrer  should  have  been  sustained,  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

By  the  Court. — ^The  order  of  the  Circuit  Court  overruling  the  demorrer 
b  reversed,  and  the  cause  remanded  for  further  proceedings. 


Smith  v.  Sloan. 

(87  Wis.  286.) 


Partnerthtp  —  note  of  non-trading  Jirm  —  power  o/one  member  of  a  firm  of  attomeye  te 

make  note. 

One  partner  in  a  non-tiading  partnership  cannot  bind  hijt  copartner  hy  a  bill  or  note 
drawn,  accepted  or  indorsed  by  him  ir  the  name  of  the  firm,  not  even  for  a  debt 
which  the  firm  owes,  unless  he  liave  express  aathority  therefor  from  bis  copartner, 
or  unless  the  giving  of  sach  instrament  is  necessary  to  the  carrying  on  of  the  firm 
business,  or  is  usual  in  similar  partnerships;  and  the  burden  is  upon  the  holder  of  the 
note  to  prove  such  authority,  necessity  or  usage. 

In  an  action  against  the  members  of  a  firm  of  attorneys  on  a  note  made  by  one  of  them 
lor  a  firm  debt,  Ti/eld,  that  the  one  not  signing  the  note  was  not  liable  in  the  absence 
of  evidence  that  he  expressly  authorized  it  to  be  made,  or  that  it  was  necessary  to  the 
carrying  on  of  the  firm  business,  or  was  usual  in  similar  partnerships. 

ACTION  on  a  promissory  note.     The  opinion  sufficiently  states  the 
case.     The  court  below  gave  judgment  for  the  defendant  Sloan,  and 

plaintiff  appealed. 

Cassiday^  Oarpentery  for  appellant.  When  it  is  shown  that  the  note 
of  a  non-trading  partnership  was  given  strictly  in  the  business  of  the 
firm  and  for  a  debt  for  which  the  firm  is  liable,  the  presumption  of 
liability  should  arise  as  in  a  trading  partnership.  Livingston  v.  Roose- 
velt, 4  Johns.  '251 ;  Tappan  v.  Briiley,  4  Mete.  529,  per  Shaw,  C.  J.; 
Freeman  v.  Ccarpenter^  17  Wis.  126;  Garland  v.  Jacomh^  6  Moak,  289, 
291;  Walden  y.  Skerburn,  15  Johns.  422;  Do^y  y.  Bates,  II  id.  544; 
McGregor  V.  Cleveland,  5  Wend.  475  ;  Story  on  Part.,  §§  101, 102, 102  a 
105.  107,  110,  111,  113,  126,  122  and  note,  133:  1  Greenl.  Ev.,  §  112 
ftud  note,  p.  131 ;  2  Kent's  Com.,  Lee.  43,  pp.  45-43  ;  margin,  pp.  42- 
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44 ;  Collyer  on  Part.,  §  384 ;  Story  on  Agency  (8th  ed.),  §§  37,  39,  124^ 
125;  Story  on  Part.,  §§  1,  101,  126;  2  Kent's  Com.,  Lee.  4S  (llth, 
ed.),  |).  43  ;  margin,  p.  41 ;  1  Greeul.  Ev.,  §  112  and  note,  p.  131  .  1  Par- 
sons on  Cont.  (46h  ed.),  pp.  174,  175,  177,  184;  WhecUcraft  v.  Hickman 
99  E.  C.  L.  47,  90,  93,  99,  t.  <?.,  9  C.  B.  R.  47,  90-93,  99  ;  Sage  v.  Sher^ 
nian,  2  Comst.  418,  426;  Van  Keuren  v.  Parmelee,  id.  423,  525;  Gris- 
wold  V.  ffaven,  25  N.  Y.  597 ;  Barnard  v.  Z.  ^  P.  If,  R.  R.  Co.,  6  Mich* 
277  :  Hotchin  v.  KctU,  8  id.  528  ;  Rogers  v.  Brightnum,  10  Wis.  64  ;  Davit 
V.  Richardson^  45  Miss.  499. 

Bennett  Sf  Sale,  for  respondent. 

Lton,  J.  Had  the  offered  testimony  been  received,  the  facts  of  the 
case,  taken  most  favorably  for  the  plaintiff,  would  have  been  briefly  these : 
Sloan  &  Patten,  the  defendants,  were  partners  in  the  business  of 
practicing  law,  and  as  such  partners,  became  indebted  to  Jackman  and 
Smith,  for  rent  of  their  law  office.  During  the  continuance  of  their 
copartnership,  Patten,  without  the  knowledge  of  Sloan,  and  without  any 
express  authority  from  Sloan,  gave  a  firm  note  for  unpaid  rent.  The 
question  is,  whether  Sloan  is  liable  on  such  note. 

The  partnership  of  the  defendants  was  not  a  trading  or  commercial 
one,  in  which  one  partner  may  bind  the  firm  by  bill  or  note  drawn 
or  given  in  the  firm  name,  in  all  transactions  within  the  apparent  scope 
of  the  partnership  business.  The  learned  counsel  for  the  plaintiff 
argues,  with  much  ingenuity,  that  the  only  difference  between  trading 
or  commercial  partnerships  and  partnerships  in  occupation  or  employment 
is,  that  in  the  former  one  partner  may  bind  the  firm  byljill  or  note  in  all 
cases  where  the  same  is  drawn  or  given  in  respect  to  transactions  within 
the  apparent  scope  of  the  partnership  business,  while  in  the  latter  one 
partner  can  so  bind  the  firm  only  in  actual  partnership  transactions. 
Hence  he  claims  that  one  partner  in  a  non-trading  partnership  may  bind 
his  copartner  by  bill  or  note  given  in  settlement  of  a  debt  owing  by  the 
firm,  but  concedes  that  the  facts  upon  which  the  authority  to  do  so 
depends,  must  be  averred  and  proved  by  the  plaintiff,  in  an  action  upon 
a  bill  or  note  thus  given. 

On  the  other  hand,  it  is  argued  by  Mr.  Sloan  that  no  such  authority 
in  one  of  the  partners  is  implied  in  non-trading  partnerships ;  and  that, 
although  the  note  in  suit  was  given  by  Patten  during  the  existence  of 
their  copartnership  and  for  a  firm  debt,  still  he  cannot  be  held  liable  a}^.Q 
it,  unless  it  be  proved  that  he  gave  Patten  express  authority  to  executt 
it,  or  that  it  was  given  in  the  usual  course  of  the  business  of  the  firm. 
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If  the  •  position  of  the  counsel  for  plaintiff  is  correct,  the  nonsuit  was 
erroneously  ordered,  and  the  judgment  should  be  reversed  ;  but  if  that  of 
Mr.  Sloan  is  correct,  the  nonsuit  was  properly  granted,  and  there  should  b« 
an  affirmance  of  the  judgment,  unless  the  non  suit  was  wrong  upon  other 
grounds. 

The  precise  question  for  determination  is,  Can  a  partner  in  a  law  firm 
bind  his  copartner  by  a  note  given  by  him  in  the  name  of,  and  for  a  debt 
owing  by,  the  firm,  unless  he  has  express  authority  from  such  copartner 
to  give  the  same,  or  unless  it  was  given  in  the  usual  course  of  the  partner- 
ship business  ? 

In  the  opinion  by  Mr.  Justice  Cole  in  Freeman  v.  Carpenter,  17  Wis. 
126  (which  was  an  action  against  all  of  the  partners  on  a  note  given  by 
one  of  them  in  the  firm  name),  some  observations  are  found  which  seem 
to  sustain  the  position  of  counsel  for  the  plaintiff.  But  the  case  cannot 
properly  be  regarded  as  authority  to  that  extent,  because  it  was  there 
held  that  borrowing  money  and  giving  notes  therefor  were  within  the 
legitimate  limits  of  the  partnership  business,  and  hence  that  all  of  the 
partners  were  liable  to  a  bona  fde  holder  thereof,  on  a  note  given  by  one 
of  them  in  the  firm  name,  but  for  his  individual  debt.  It  became,  there- 
fore, quite  unnecessary  to  decide  what  the  result  would  have  been,  had  it 
been  held  that  borrowing  money  and  giving  notes  were  not  within  the 
scope  of  the  partnership  business,  and  had  it  appeared  that  the  note  was 
given  for  a  firm  debt.  Hence,  notwithstanding  what  was  said  in 
Freeman  v.  Carpenter  (the  point  not  having  been  adjudicated  by  this 
court  in  any  other  case),  we  must  regard  the  question  under  considera« 
tion  as  an  open  one  in  this  State,  now  to  bo  determined  upon  principle 
and  authority. 

The  leading  cases  on  the  subject  in  England  and  in  this  country  have 
been  carefully  examined  ;  and  a  brief  review  of  some  of  them  is  war- 
ranted by  thj  great  importance  of  the  question. 

Greenslade  v.  Dower  and  Coleman,  7  B.  &  C.  635,  decided  by  the 
Court  of  King's  Bench,  in  1828,  is  one  of  the  earliest  cases  on  the  sub* 
ject.  It  was  an  action  of  assumpsit  against  the  defendants  as  acceptors 
of  several  bills  of  exchange,  payable  at  six  and  twelve  months,  drawn  by 
one  Willoughby  and  indorsed  by  him  to  the  plaintiff.  It  appeared  on 
the  trial  that  the  defendant  Coleman  purchased  of  Willoughby  the  lease 
of  a  farm,  and  also  certain  stock,  crops,  fixtures,  etc.,  on  the  farm,  tha 
price  to  be  paid  in  bills  at  three  months.  A  written  agreement  to  that 
effect  was  entered  into  by  Willoughby  and  Coleman,  and  immediately 
thereafter  the  defendant  Dower  became  a  party  to  such  agreement,  with 
Coleman      Subsequently  Dower,  without  the  knowledge  or  consent  at 


760  WISCONSIN, 


Smith  V.  Sloan. 


Coleman,  accepted  the  bills  in  suit  for  himself  and  Coleman  for  a  part 
of  the  price  of  the  lease  and  property  thus  purchased  of  Willoughby.  It 
was  argued  for  the  plaintiff,  that  the  defendants  were  partners  in  C4irrj- 
iag  on  the  farm,  and,  the  bills  having  been  accepted  for  a  debt  due  from 
the  firm,  the  acceptance  hj  one  partner  for  the  firm  bound  both  part- 
ners. 

It  was  held  that  this  being  a  non-trading  partnership.  Dower  had  no 
authority  to  accept  the  bills  for  Coleman,  although  drawn  for  a  firm 
debt,  and  that  Coleman  was  not  liable  on  such  acceptance.  Holbotd, 
J.,  said :  ^^  I  am  of  opinion  that  the  nonsuit  was  right  Dower  had  no 
authority  in  law  to  accept  these  bills  for  the  original  purchase  of  the 
stock  on  the  farm.  The  transaction  was  not  a  matter  of  trade,  and  did 
not  warrant  the  acceptance  without  express  authority."  (p.  639.) 

Dickinson  v.  Valptfy  10  B.  &  C.  128,  decided  in  1829  by  the  same 
court,  was  an  action  wherein  the  plaintiff,  an  indorser  for  value,  sought 
to  charge  the  defendant  on  a  bill  of  exchange  drawn  and  acce[>ted  by 
the  Cornwall  &  Devonshire  Mining  Co.,  by  order  of  its  board  of  direct- 
ors, in  which  company  the  defendant  was  alleged  to  be  a  partner.  The 
purpose  for  which  the  bill  was  drawn  and  accepted  does  not  distinctly 
appear ;  but  the  case  seems  to  have  been  decided  on  the  hypotliesis  that 
the  proceeds  of  the  bill  were  used  in  the  business  of  the  company. 

It  was  held  that,  assuming  the  defendant  to  have  been  a  partner  in 
the  company,  it  was  incumbent  on  the  plaintiff  to  prove  that  the  direct- 
ors had  authority  to  bind  the  other  members  of  the  company  by  draw- 
ing and  accepting  bills  of  exchange  ;  and  that,  the  plaintift  not  having 
produced  the  deed  of  copartnership,  nor  any  evidence  tending  to  prove 
that  it  was  necessary  for  the  purpose  of  carrying  on  the  business  of  the 
company,  or  usual  for  other  companies  of  a  similar  character,  to  draw  or 
accept  bills  of  exchange,  there  was  no  evidence  of  such  authority  to  go 
to  the  jury.  A  rule  for  a  nonsuit  was  made  absolute.  Lord  Tenteb- 
DEN,  C.  J.,  said :  ^'  Assuming  that  the  defendant  was  proved  to  be  a 
partner,  and  not  merely  to  have  done  certain  acts  in  contemplation  of 
becoming  a  partner,  it  was  not  shown  that  he,  or  the  other  members  of 
that  company,  had  given  any  authority  to  a  certain  part  of  that  company 
to  bind  the  rest  by  drawing  or  accepting  bills  of  exchange.  In  order  to 
show  that,  the  plaintiff  should  have  gone  further,  and  proved  some  ex- 
press authority  for  that  purpose,  or  facts  from  which  the  law  would  im- 
ply sucli  authority.  *  *  In  the  absence  of  such  proof,  I  am  of  the 
opinion  that  the  mere  circumstance  of  a  defendant's  having  become  a 
shareholder  in  a  mining  company  does  not,  in  point  of  law,  make  him 
ai^Bwerable  for  bills  drawn  or  accepted  by  those  who  took  upon  them* 
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ftelves  to  manage  the  concern/'  Bailey,  J.,  said  :  '^  In  order  to  estab- 
lish his  (the  defendant's)  liability,  it  ought  to  have  been  made  oat  affirma- 
tively on  the  part  of  the  plaintiff,  that  this  was  a  company  in  which  the 
directors  were  authorized  to  bind  the  other  members  by  drawing  and  ar* 
copting  bills.  Now  upon  that  point  the  only  question  which  could  be 
submitted  to  the  jury  was,  whether  companies  instituted  for  similar  pur- 
poses had  constantly  been  in  the  habit  of  drawing  and  accepting  bills 
or  whether  it  was  absolutely  necessary,  for  the  purpose  of  carrying  on 
the  concern,  that  there  should  have  been  such  a  power.  There  was  no 
f!vidence  to  warrant  the  judge  in  leaving  those  questions  to  the  jury." 
LiTTLEDALE.  J.,  Said  that,  even  were  it  necessary  to  draw  bills  for  the 
purpose  of  carrying  on'  a  mining  concern,  '<  it  was  incumbent  on  the 
plaintiff,  in  this  case,  to  show,  either,  from  the  very  nature  of  this  com- 
pany,  that  it  was  necessary,  or,  from  the  practice  in  other  similar  com- 
panies, that  it  was  usual." 

Dickinson  v.  Vcdpy  was  approved  and  followed  by  the  Court  of  Com- 
mon Pleas  in  1837,  in  Bramah  v.  Boberts,  3  Bing.  N.  C.  963  (32  E.  C. 
L.  404). 

The  case  of  BecUet/  v.  Bainhndge,  3  Ad.  &  E.  (N.  S.)  315  (43  E.  C.  L* 
752),  decided  by  the  Court  of  Queen's  Bench  in  1842,  is  more  directly  in 
point  than,  either  of  those  above  mentioned.  The  action  was  upon  a 
promissory  note  given  by  one  of  two  attorneys  in  partnership,  in  the 
firm  name  and  for  a  partnership  liability.  The  declaration  contained  a 
count  on  the  note,  also  a  count  for  money  lent,  and  one  upon  an  account 
stated.  The  note  was  for  money  handed  to  the  firm  by  a  client,  for  in. 
vestment.  The  sum  due  on  the  note  was  specified  as  the  particulars  of 
the  plaintiff's  demand.  Lord  Denman,  C.  J.,  said  :  *'  No  doubt  a  debt 
was  due  from  the  firm ;  but  it  does  not  follow  that  one  partner  had 
authority  to  give  a  promissory  note  for  that  debt.  Partners  in  trade 
have  authority,  as  regards  third  persons,  to  bind  the  firm  by  bills  of  ex- 
change ;  for  it  is  in  the  usual  course  of  mercantile  transactions  so  to  do, 
and  tills  authority  is  by  the  custom  and  law  of  merchants,  which  is  part 
of  the  general  law  of  the  land.  But  the  same  reason  does  not  apply  to 
other  partnerships.  There  is  no  custom  or  usage  that  attorneys  should 
be  parties  to  negotiable  instruments  ;  nor  is  it  necessary  for  the  purposes 
of  their  business."     The  plaintiff  was  nonsuited. 

To  the  same  effect  is  the  nisi  prius  case  of  Levy  v.  Pyne  S^  Richards^ 
tried  before  Baron  Alderson  in  the  same  year,  1  Car.  &  Mar.  453  (41 
E.  C  L-  249),  where  it  was  held  that,  "  if  a  bill  of  exchange  or  prom- 
issory note  be  drawn,  accepted  or  indorsed,  by  one  of  two  persons  who 

are  partners  in  a  business  which  is  not  a  trade  (e.  y.,  as  attorneys),  in  the 
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Dame  of  the  firm,  and  the  partner  who  did  not  write  the  names  of  tho 
firm,  bj  his  plea,  deny  the  drawing,  acceptance  or  indorsement,  respect- 
ively, the  plaintiff  must  give  evidence  of  the  authority  of  the  ather, 
partner  to  draw,  accept  or  indorse  in  the  name  of  the  firm  ;  but  in  the 
case  of  a  commercial  firm  this  is  not  necessary,  as  there  is  a  general 
authority." 

In  HasUham  v.  Young,  5  Ad.  &  E.  (N.  S.)  833  (48  E.  C.  L.  832),  de- 
cided in  1844,  the  Court  of  Queen's  Bench  applied  the  doctrine  of  the 
above  cases  to  a  guaranty  given  by  one  of  a  firm  of  attorneys  in  the 
name  of  the  firm,  and  held,  in  an  action  on  such  guaranty  against  the 
firm,  that  the  plaintiff  must  show  that  the  same  was  given  in  pursuance 
of  the  ordinary  practice  of  the  parties. 

Richetts  v.  Bennett,  4  M.,  G  &  S.  686  (56  E.  C.  L.  685),  decided  by 
the  Court  of  Common  Fleas  in  1847,  is  very  similar  to  Dickinson  v.  VaLpy^ 
supra. 

The  last  English  case  to  which  it  is  thought  necessary  to  refer  is  that 
of  Garland  v.  Ja^comh,  Law  Rep.,  8  Exch.  218,  and  6  Moak,  289,  decided 
in  1873.  That  was  an  action  against  the  accommodation  acceptor  of  a 
bill  of  exchange,  drawn  by  one  of  two  attorneys  in  partnership,  in  the 
name  of  the  firm,  and  indorsed  by  the  same  partner,  in  the  firm  name, 
to  tlie  plaintiff,  but  for  the  individual  purposes  of  the  partner  who  drew 
and  indorsed  the  bill.  The  other  partner  knew  nothing  of  the  transaction* 
It  was  held  in  the  Court  of  Exchequer,  and  afterward,  on  appeal,  in  the 
Exchequer  Chamber,  that  such  indorsement  was  invalid,  and  that  an  ac- 
commodation acceptor  was  not  estopped  to  deny  its  validity.  The  caso 
fully  reaffirms  the  doctrine  of  Dickinson  v.  Valpy,  and  Hedley  v.  Bain^ 
bridge,  supra.  See,  also,  Byles  on  Bills,  32 ;  Collyer  on  Partnership, 
§  402  ;  Chitty  on  Bills,  54 ;  Smith's  Mercantile  Law,  43. 

There  seems  to  be  no  conflict  in  the  English  cases.  Judge  Story,  in 
his  Commentaries  on  the  Law  of  Partnerships,  lays  down  the  same  doc- 
trine, §  102  a.  The  adjudications  in  this  country,  directly  upon  the  sub- 
ject, are  not  numerous.  The  doctrine  of  Story  and  the  English  courts 
is  affirmed  in  Vlery  v.  Ginrich,  57  111.  531,  and  in  Hunt  v.  Chapiny  6 
Lans.  (N,  Y.)  139  ;  and  we  do  not  think  it  is  shaken  by  any  of  the 
cases  cited  in  opposition  thereto  on  behalf  of  the  plaintiff.  In  most  of 
those  cases  it  seems  to  have  been  taken  as  granted  that  the  partnerships 
to  which  they  relate  were  of  a  commercial  or  trading  character.  This  is 
true,  we  think,  of  all  the  New  York  cases  thus  cited.  Tappan  v.  Baileff 
4  Mete.  529,  was  an  action  on  a  promissory  note  given  by  the  genera, 
agent  of  a  joint-stock  lumbering  company,  in  its  name,  for  work  dona 
for  the  company.     The  court  had  before  it  the  articles  of  associatioOf 
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which  gave  the  directors  (by  whom  the  agent  was  employed)  plenary 
powers ;  and  there  was  proof  that  the  agent  was  authorized  to  epiploy 
laburers  for  the  company,  and  had  frequently  given  notes  for  labor,  lo 
the  knowledge  of  the  directors  and  witliout  objection.  Without  deciding 
whether  or  not  the  company  was  a  trading  partnership,  the  court  held; 
upor  the  evidence,  that  the  members  of  the  company  (such  company 
not  being  incorporated)  were  liable  on  the  note  in  suit.  This  case  is  not 
in  conflict  with  the  English  decisions.  The  only  case  cited  which  seems 
to  hold  a  different  doctrine,  is  that  of  Crosthwait  v.  RosSy  1  Hump!;. 
(Tenn.)  23.  Crosthwait  and  one  Hartwell  were  partners  in  the  prac- 
tice of  medicine.  The  latter  made  a  promissory  note  in  the  name  of  tho 
(inn.  payable  to  Ross,  who  indorsed  it  for  the  accommodation  of  tho 
makers.  Hartwell  then  got  the  note  discounted  at  a  bank,  converted  the 
proi:eeds  to  his  own  use,  and  died.  Ross  took  up  the  note  at  maturity, 
and  brought  his  action  upon  it  against  Crosthwait.  Ross  did  not  know 
that  the  proceeds  of  the  note  were  not  to  be  applied  to  partnership  pur- 
poses. It  was  held  that  Crosthwait  was  not  liable  on  the  note  ;  and  the 
decision  is  in  entire  harmony  with  all  of  the  authorities.  But  the  court 
said,  hypothetically,  that  had  the  note  been  given  for  any  thing  for  which 
a  firm  of  physicians  had  use,  he  would  have  been  liable  on  it.  So  Crosth- 
wait escaped  because  the  note  was  given  for  money  instead  of  medicines, 
and  because  money  (quoting  the  language  of  the  court)  "  is  not  an  ar- 
ticle for  which  such  a  firm  has  use,  directly."  As  a  proposition  of  fact, 
we  doubt  whether  the  members  of  the  medical  profession  will  fully  in- 
dorse the  statement  of  the  Tennessee  court.  We  strongly  suspect  that 
a  firm  of  practicing  physicians  has  direct  use  for  money,  and  that  the 
fact  would  so  appear,  were  members  of  such  firms  interrogated  on  the 
subject.  It  is  sufficient  to  say  of  this  case  that,  whatever  there  is  in  the 
opinion  in  conflict  with  the  English  cases,  is  purely  obiter  dictum. 

We  gather  from  all  of  the  authorities  that  the  distinction  between  a 
trading  and  a  non-trading  partnership,  in  respect  to  the  power  of  a  part- 
ner to  bind  his  copartner  by  negotiable  instruments,  is  not  limited  to  a 
mere  presumption  of  such  authority  in  one  case,  and  the  absence  of  such 
presumption  in  the  other,  as  the  learned  counsel  for  the  plaintiff  argued ; 
but  we  think,  and  must  so  hold,  that  one  partner  in  a  non-trading  part- 
nership cannot  bind  his  copartner  by  a  bill  or  note  drawn,  accepted  or 
indorsed  by  him  in  the  name  of  the  firm,  not  even  for  a  debt  which  the 
firm  owes,  unless  he  have  express  authority  therefor  from  his  copartner, 
or  unless  the  giving  of  such  instruments  is  necessary  to  the  carrying  OQ 
of  the.  firm  business,  or  is  usual  in  similar  partnerships ;  and  that  the 
burden  is  upon  the  holder  of  the  note  who  sues  upoo  it,  to  prove  such 
aathority,  neoessity  or  oaage. 
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It  may  be  proper  to  remark  in  this  connection,  bj  way  of  illustradoiiy 
that  it  is  probably  a  usual  practice  for  one  partner  in  a  firm  of  attorneys 
to  draw  bills  in  the  firm  name  upon  clients  for  services  and  disbars^ 
ments  ;  also  checks  upon  banks  for  partnership  funds ;  and  perhaps, 
*Ko.  to  transfer  notes  belonging  to  the  firm,  by  indorsement.  In  actions 
!i\t)l>ring  questions  of  the  validity  of  such  bills,  checks  or  indorsements 

lUHiitst  the  other  partners,  the  party  asserting  their  validity  would  be 
>>i  mI  to  establish  it  in  the  manner  above  indicated. 

I  I  the  present  case,  there  was  no  attempt  to  prove  that  the  defendant 

'I'lM  authorized  his  partner  to  give  the  note  in  suit,  or  that  it  was  ne- 

•rs^ary  in  the  course  of  their  business,  or  usual  in  similar  partnerships, 

for  one  partner  to  give  promissory  notes  in  the  name  of  the  firm.  Hence, 

we  conclude  that  Mr.  Sloan  is  not  liable  on  the  note. 

Were  the  action  to  be  treated  as  one  brought  to  recover  the  rent  for 
which  the  note  was  given,  it  is  plain  that  the  statute  of  limitations  is  a 
complete  defense  to  it ;  for  the  rent  had  accrued  September  1, 1865,  and 
^he  action  was  not  commenced  until  November  4,  1871  —  more  than  six 
yesLTs  thereafter. 

But  it  is  said  that  although  Mr.  Patten  had  no  authority  to  bind  the 
firm  by  this  note,  still  he  had  authority  to  bind  it  by  an  agreement 
that  the  rent  should  not  become  due  until  the  expiration  of  ninety  da,>  s 
^rom  September  1,  1865  ;  and  that  the  note,  although  not  binding  upon 
VI  r.  (^loan  as  such,  is  binding  upon  him  as  an  agreement  to  postpone  the 
time  when  the  cause  of  action  should  accrue.  We  are  unable  to 
concur  in  this  proposition.  It  is  not  perceived  how  the  note  can 
be  invalid  as  a  note  and  binding  as  an  agreement  We  are  of  the 
opinion  that,  as  to  Mr.  Sloan,  the  instrument  is  absolutely  void, 
and  that  no  right  of  his  can  be  affected  by  it  in  any  manner  what- 
ever. In  Hedley  v.  Bainhridge^  supra,  the  declaration  contained  a  coun^ 
on  an  account  stated.  That  was  the  proper  count  upon  which  to  recover 
the  consideration  of  the  note,  if  the  instrument  was  binding  on  the  fi^n. 
as  an  agreement.     Yet  the  plaintiff  was  nonsuited. 

Moreover  we  think  that  the  complaint  in  this  action  is  upon  the  not*) 
and  that  alone.  The  mere  stating  therein  the  consideration  of  the  not^ 
does  not  amount  to  a  count  for  use  and  occupation,  or  on  an  accoonC 
stated.  But,  in  the  view  we  have  taken  of  the  case,  this  point  is  not 
very  material. 

By  the  Court.  —  The  judgment  of  nonsuit  is  affirmed. 
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(37  Wis.  379.) 
Jurisdiction  —  of  State  courts  over  places  ceded  to  the  United  Stat€9» 

A  State  le^latnre  ceded  to  the  United  States  jurifidiction  oyer  certain  laud,  to  be  30cd 
pied  as  a  "  Home  for  Disabled  Soldiers  "  by  a  corporation  organized  under  act  of  Con- 
gress. Heldy  that  the  title  to  the  land  being  in  the  corporation  and  not  in  the  United 
States,  it  remained  subject  to  the  jurisdiction  of  the  State  courts. 

Scmbley  that  a  State  cannot  abdicate  its  jurisdiction  over  places  witliin  its  limits,  unlcHs 
the  title  thereto  has  been  vested  in  the  United  States,  and  that  as  to  such  places  the 
jurisdiction  of  the  State  to  enforce  its  laws  and  to  punish  crime  continues  until  Con- 
gress has  by  some  further  legislative  act  extinguished  the  State  authority  and  vested 
exclusive  jurisdiction  in  the  Federal  courts. 

CERTIORARI  to  the  County  Court  of  Milwaukee  to  review  proceed- 
ings had  before  the  county  judge  upon  the  petition  of  John  O'Con- 
nor for  a  writ  of  habeas  corpus.     The  opinion  states  the  case. 

Ni  S.  Murphy,  for  petitioner. 

Cole,  J.  The  questions  of  law  to  be  considered  in  this  case  arise  upon 
the  following  facts,  which  are  stated  in  the  brief  of  the  counsel  for  the 
petitioner. 

On  the  4th  day  of  May,  1874,  the  petitioner  was  an  inmate  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  near  the  city  of  M^l* 
waukee.  On  the  same  day,  Samuel  Hynes  and  Peter  Manning  were  also 
inmates  of  the  said  National  Home,  which  is  located  some  three  miles 
from  the  city  of  Milwaukee,  in  the  town  of  Wauwatosa.  On  the  7th  day 
of  May,  said  Hynes  made  complaint  to  the  Municipal  Court  of  the  city 
and  county  of  Milwaukee,  charging  the  petitioner  and  said  Manning  with 
Jiiaving  committed  an  assault  and  battery  upon  said  Hynes,  "  at  the  city 
and  county  of  Milwaukee,"  on  the  4th  day  of  May,  1874,  and  prayed 
that  the  said  petitioner  and  the  said  Manning  might  be  arrested  and 
punished  therefor.  On  the  same  day  the  clerk  of  said  Municipal  Court 
issued  a  warrant  in  conformity  with  the  prayer  of  the  complaint,  and 
delivered  the  same  to  John  F.  McDonald,  then  sheriff  of  Milwaukee 
county,  for  service.  On  the  25th  day  of  May.  1874,  the  sheriff,  by  virtue 
of  said  warrant,  without  making  any  demand  of  the  commandant  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  or  any  other  person 
whomsoever,  entered  upon  the  grounds  occupied  by  the  Home,  and  arrested 
and  OR*Tied  away  to  the  city  of  IVIil waukee  the  petitioner,  and  thereafter 
confined  him  in  the  common  jail  of  Milwaukee  county,  awaiting  his  trials 
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as  was  supposed,  and  where  he  was  confined  at  the  time  of  bringing  his 
petition  for  a  writ  of  habeas  carpus  before  the  county  judge ;  and  at  the 
time  of  making  said  arrest  the  petitioner  was  on  duty  at  the  Soldiers' 
Home,  by  order  of  the  commanding  officer  thereof.  The  petition  for  the 
writ  further  represented  that  no  assault  or  battery  or  other  affray  ever 
occurred  between  said  Ilynes,  Manning  or  said  O'Connor  on  said  4th  day 
of  May,  or  at  any  other  time,  in  the  city  or  county  of  Milwaukee;  but 
that  the  same,  if  at  all,  occurred  on  the  grounds  and  within  the  buildings 
of  said  National  Home,  on  the  4th  day  of  May,  and  not  elsewhere,  or  at 
any  other  time,  and  that  for  such  offense  the  petitioner  had  been  duly  tried 
and  punished  by  the  authorities  of  the  United  States  at  said  National 
Home,  pursuant  to  the  rules  and  discipline  legally  established  for  the 
government  of  said  Home. 

The  petition  further  represented  that  the  cause  or  pretense  of  his  con- 
finement, according  to  his  best  knowledge  and  belief,  was  the  warrant 
issued  by  the  said  Municipal  Court,  and  that  such  confinement  was  Illegal, 
us  he  was  advised,  and  believed,  for  the  following  reasons  :  First,  that 
the  petitioner  could  not  be  lawfully  arrested,  while  so  as  aforesaid  serving 
in  the  said  National  Home,  by  authority  of  a  warrant  alone,  without 
a  demand  and  information  duly  presented  in  writing,  under  oath,  to  the 
■ommandiug  officer  for  his  information  and  decision.  Second,  because 
'he  alleged  offense,  if  any  was  committed,  was  not  committed  in  either 
lie  :iity  or  county  of  Milwaukee,  but  on  the  grounds  and  within  the  build- 
ings^ oi  said  National  Home,  where  said  petitioner  was  only  amenable  to 
the  rules  and  articles  of  war.  Third,  because  the  said  petitioner  had 
been  tried  and  punished  for  said  alleged  offense  by  the  authorities  of  the 
said  National  Home,  and  that  such  trial  and  punishment  was  a  bar  to  said 
proceedings  in  said  Municipal  Court  instituted. 

These  facts  were  made  to  appear  by  the  return  of  the  sheriff  to  the 
writ  and  demurrers  interposed  thereto,  as  an  inspection  of  the  return  of 
tlie  county  judge  will  more  fully  show.  The  county  judge,  upon  the 
hearing  and  after  argument,  held  that  the  warrant  to  the  sheriff,  being 
regular  on  its  face  and  issued  by  a  court  of  criminal  jurisdiction  over 
such  offenses  committed  in  Milwaukee  county,  was  a  sufficient  protection 
to  the  sheriff  to  enter  upon  the  grounds  of  the  National  Home  and  arrest 
the  petitioner,  without  a  previous  demand  from  the  commander  of  the 
Home  to  surrender  the  prisoner;  and  he  thereupon  ordered  the  peti- 
tioner to  be  remanded  to  the  custody  of  the  sheriff.  From  this  deter> 
mination  of  the  county  judge  a  writ  of  certiorari  was  sued  out  from  this 
court  to  review  the  proceedings  had  before  him. 

Jt  is  quite  evident  that  the  only  important  question  arising  upon  these 
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facto  is,  whether,  if  the  alleged  offense  was  committed  on  the  grounds  and 
within  the  buildings  of  the  National  Home,  of  which  the  petitioner  was 
an  inmate,  the  jurisdiction  of  the  Municipal  Court  extends  to  it.  It  is  not 
denied  that  the  jurisdiction  of  that  court  is  co-extensive  with  the  ccunt;c 
of  Milwaukee  ;  but  it  is  said  that  the  National  Home,  the  place  when 
ihe.  offense  was  committed,  was  within  the  sole  and  exclusive  jurisdictioi 
of  the  United  States,  and  therefore  the  Municipal  Court  can  take  ii<- 
cognizance  of  it.     The  argument  upon  this  point  is  briefly  this  :  Tin 
grounds,  it  is  insisted,  where  the  National  Home  is  situated,  were  f>iir 
chased  bj  Congress,  by  the  consent  of  the  legislature  of  this  State,  for  a 
purpose  contemplated  by  the  sixteenth  clause  of  the  eighth  section  of  tin- 
first   article   of  the  Constitution   of   the  United  States,  and  therefore,  I ly 
the  very  terms  of  the  Constitution,  ipsofacto^  they  fall  within  the  exclusive 
legislation  of  Congress,  and  the  State  jurisdiction  is  completely  ousted. 

The  provision  of  the  Constitution  referred  to  gives  Congress  the  power 
to  exercise  exclusive  legislation  "over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  State  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dock  yards,  and  other  needful  build- 
ings." On  its  face  this  provision  would  seem  clearly  to  apply  to  a  Ciise 
where  the  lands  were  purchased  by  the  United  States,  by  the  consent  o' 
the  State,  for  one  of  the  specific  and  enumerated  objects,  and  where  tlv 
title  to  the  lands  and  ownership  are  in  the  United  States.  This  u  th 
natural  and  obvious  meaning  of  the  Constitution,  and  the  constructioi 
which,  in  the  absence  of  all  authority,  we  should  confidently  place  upon 
it.  The  mode  by  which,  and  the  purpose  for  which,  land  may  be  acf|uired 
or  purchased  within  the  limits  of  a  State,  by  the  United  States  as  a 
sovereign  power,  are  prescribed  and  pointed  out.  The  purchase  is  ni:i<l< 
by  the  United  States,  the  United  States  becoming  the  owner  and  prr). 
prietor  of  the  soil  for  some  purpose  indicated  in  the  provision  ;  and  this 
purchase  must  be  ratified  or  consented  to  by  the  legislature,  in  ordt^r  u\ 
give  Congress  the  exclusive  power  of  legislating  over  it.  When  the  i)nr- 
chase  is  made  in  this  manner,  and  for  such  an  object,  then  Congress  ni:iy. 
if  it  sees  fit  to  do  so,  extinguish  all  State  authority  and  jurisdiction  over 
the  place  so  acquired,  and  vest  exclusive  jurisdiction  over  it  in  th(* 
Federal  courts.  United  States  v.  Bevans,  3  Wheat.  336  ;  The  Pen  pi f 
V.  Godfrey^  17  Johns.  225 ;  Commonwealth  v.  Young,  Brightly's  R.  302; 
OommonweaUh  v.  Clary,  8  Mass.  72  ;  United  States  v.  Cornell,  2  Mason. 
60 ;  United  States  v.  Davis,  5  id.  856 ;  1  Kent,  430  ;  Mitchell  v.  Tiblntfs, 
n  Pick.  298;  United  States  y.  Travers,  2  Wheel.  Crim.  C.  490;  IVit 
People  V.  Lent,  id.  548.  But  the  United  States,  as  a  mere  proprietor  of 
land   situated   within  the  limits   of   a   State,  which  was   acrjuirod    b} 
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porchase,  without  the  consent  of  the  legislature,  has  no  paramount  author 
ity  derived  from  ownership  of  the  soil.  United  States  v.  Ames^  1  Wood* 
&  Minot,  76.  **  The  United  States,  holding  lands  within  the  State  terri- 
tory (unless  in  the  cases  specified  by  the  Constitution),  hold  them  by  the 
same  tenure  that  individuals  do."  Duncan,  J.,  in  Commonwealth  v. 
Tonng,  tupray  313.  But  when  the  land  is  purchased  by  the  genera] 
government,  by  the  consent  of  the  legislature  of  the  State,  for  some  or 
one  of  the  purposes  mentioned  in  the  Constitution,  then  doubtless  Con 
gress  has  the  power  to  exercise  exclusive  legislation  and  jurisdiction  over 
the  place.  And  even  in  that  case,  if  Congress  has  not  exercised  its  exdu- 
sive  right  of  legislation  over  the  place,  the  jurisdiction  of  the  State  to 
support  and  maintain  its  laws,  and  to  punish  crimes  committed  within  its 
acknowledged  limits  will  be  asserted  and  maintained.  United  States  v. 
Bevans  ;  The  People  v.  Godfrey  ;  Commonwealth  v.  Young  ;  The  People  '^^ 
Lent.  Unless  this  were  so,  the  most  mischievous  consequences  woul'l 
follow  in  a  case  where  Congress  had  not  accepted  the  jurisdiction  and 
legislated  in  reference  to  the  place ;  since  it  would  leave  a  portion  of  tb^) 
territory  within  the  limits  of  the  State  free  from  the  operation  of  all  lav, 
a  sanctuary  beyond  the  control  of  any  human  tribunal  to  punish  th'i 
crimes  there  committed.  Such  a  condition  of  things  is  not  to  be  assume'l 
except  upon  the  clearest  grounds.  "  The  rights  of  sovereignty  are  neve! 
to  be  taken  away  by  implication."  Spencer,  C.  J.,  in  The  People  v 
Godfrey. 

Now,  applying  these  remarks  to  the  facts  of  this  case,  we  have  to  in 
quire  whether  the  purchase  was  made  by  the  United  States,  the  general 
government  owning  the  property  and  taking  the  title  with  the  consent  oi 
the  legislature  for  one  or  any  of  the  objects  mentioned  in  the  Constitu- 
tion. The  nature  of  the  institution  or  the  corporation  acquiring  tho 
property  must  be  considered.  And  the  first  thing  that  strikes  us,  on  thii 
branch  of  the  case,  is,  that  the  purchase  was  not  made  by  the  United 
States,  but  by  a  corporation,  which  owns  and  controls  the  property  for 
the  purposes  of  the  trust.  It  is  true,  the  corporation  is  one  organized 
and  created  by  an  act  of  Congress,  and  its  board  of  managers  is  composed 
of  the  President  of  the  United  States,  Secretary  of  War  and  Chief  Jufr 
tice  of  the  United  States,  ex  officio,  during  their  terms  of  office,  togethei 
with  nine  other  members,  who  are  selected  by  a  joint  resolution  of  Con 
gress  from  time  to  time,  as  vacancies  occur.  These  are  constituted  and 
established  a  body  corporate,  with  certain  powers,  as  a  board  of  mana^ 
gers  "  of  an  establishment  for  the  care  and  relief  of  the  disabled  volun- 
teers of  the  United  States  army,  to  be  known  by  the  name  and  style  ol 
Tho    National  Asvlum  for  Disabled  Volunteer  Solders."      14  U.  & 
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Statutes,  p.  10.  The  board  of  managers  have  power  to  procure  sites 
for  military  asylums  at  suitable  places,  and  to  erect  necessary  buildings 
tiureon.  For  the  establishment  and  support  of  the  asylum,  certain  fines, 
foifeitures  and  unclaimed  funds  in  the  treasury  of  the  United  States  are 
appropriated ;  and  the  board  is  authorized  to  receive  all  donations  of 
money  or  property  made  by  any  person  for  the  benefit  of  the  asylum. 
These  are  all  the  provisions  of  the  act  which  it  is  necessary  to  refer  to, 
iu  order  to  show  the  character  of  the  corporation.  And  it  will  at  once 
be  seen  that  it  is  in  the  nature  of  a  charity  or  eleemosynary  corporation^ 
under  the  perpetual  guardianship  of  the  United  States,  having  power  to 
purchase  and  hold  real  estate,  and  to  apply  certain  moneys  for  the  care, 
relief  and  support  of  discharged  volunteer  soldiers  who  served  in  the  late 
war  for  the  suppression  of  the  rebellion,  and  were  disabled  by  wounds 
received  or  sickness  contracted  in  the  line  of  their  duty.  The  corporation 
is  in  its  nature  and  object  a  public  charitable  institution,  worthy,  doubt- 
less, of  public  favor  and  of  private  munificence.  It  is  not,  however,  to 
be  confounded  with  the  general  government;  nor  are  its  rights  and  prop- 
erty in  any  just,  legal  sense,  the  rights  and  property  of  the  United  States. 
This  view  would  seem  to  be  so.  obvious  as  not  to  require  any  illustration 
or  remark.  The  title  to  the  real  estate  authorized  to  be  purchased  be- 
longs to  and  is  the  property  of  the  corporation.  The  corporation  only 
oould  maintain  an  action  for  trespass  upon  it.  If  one  of  the  buildings 
were  willfully  burnt  by  any  one,  an  indictment  for  the  arson  would  ne- 
ct^ssarily  allege  the  ownership  of  the  property  in  the  corporation.  These 
tests  are  deemed  to  be  ample  and  sufficient  to  show  that  the  lands  pur- 
chased for  the  asylum,  or  National  Home,  were  not  acquired  by  the 
United  States,  but  by  a  corporation,  and  that  the  provision  of  the  Consti- 
tution does  not  apply  to  the  case.  For  "  the  right  of  exclusive  legisla- 
tion within  the  territorial  limits  of  any  State  can  be  acquired  by  the  Uni- 
ted States  only  in  the  mode  pointed  out  in  the  Constitution,  by  purchase, 
by  consent  of  the  legislature  of  the  State  in  which  the  lands  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dockyards,  and  other  useful 
buildings."  Spencer,  C.  J.,  in  The  People  v.  Godfrey.  "  If  in  any  case 
the  United  States  have  not  actually  purchased,  and  the  State  has  not,  in 
point  of  fact,  ceded  tl\e  place  or  territory  to  the  United  States,  its  juris- 
<Hction  remains.''  1  Kent,  supra.  True,  it  appears  that  the  legislature, 
by  ch.  275,  P.  and  L.  Laws  of  1867,  attempted  to  cede  to  the  United 
States  jurisdiction  over  the  lands  upon  which  the  National  Home  was  to 
be  located  ;  but  if  the  United  States  did  not  actually  acquire  these  lands 
riB  a  sovereign  power,  in  the  mode  and  for  the  purpose  authorized  by  the 
Constitution,  this  act  of  cession  by  the  legislature  is  void.  For  it  is  not 
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oompetent  for  the  legislature  to  abdicate  its  jurisdiction  over  its  territory, 
except  where  the  lands  are  purchased  by  the  United  States,  for  the  spe- 
cific purposes  contemplated  by  the  Constitution.  When  that  is  done,  tho 
State  may  cede  its  jurisdiction  over  them  to  the  United  States ;  and. 
8hould  Congress  see  fit  to  exercise  its  exclusive  right  of  legislation  over 
the  place,  the  State  jurisdiction  would  be  completely  ousted.  In  that 
event  the  State  courts  could  not  take  cognizance  of  any  offenses  commit- 
ted within  the  limits  of  such  ceded  territory  ;  nor  could  the  inhabitants 
of  such  territory  exercise  any  civil  or  political  privileges  under  the  laws 
of  the  State,  because  not  bound  by  those  la\Ys.  Commonwealth  v.  Clary , 
Same  v.  Toung,  1  Mete.  580. 

The  view  we  have  taken  of  the  constitutional  provision,  and  of  the 
purchase  made  by  the  corporation,  is  directly  in  conflict  with  the  decision 
of  the  Supreme  Court  of  Ohio,  in  Sinks  v.  Reese^  19  Ohio  St.  306 ;  S. 
C,  2  Am.  Rep.  397.  In  that  case  the  court  held  that  a  purchase  of 
lands  through  the  medium  of  this  corporation  for  a  site  for  the  erection 
of  buildings  for  the  asylum  should  be  regarded  precisely  in  the  same 
light  as  a  purchase  by  the  United  States,  and  that  the  asylum  was  under 
the  exclusive  jurisdiction  of  Congress,  and  that  its  inmates  were  not 
citizens  of  Ohio,  so  as  to  be  entitled  to  vote  under  the  State  law.  If  the 
30urt  was  right  in  the  assumption  that  the  case  was  the  same  as  though 
the  United  States  had  made  the  purchase  and  taken  the  titlle,  then  its 
conclusion  would  seem  to  be  irresistible.  For,  if  a  resident  and  cidzon 
of  Ohio  ceased  to  be  such  upon  becoming  a  resident  inmate  of  the  asy- 
lum, then  it  would  seem  plain  that  he  ought  not  to  exercise  any  civil  o** 
political  privilege  under  the  laws  of  the  State.  But  our  disagreement 
with  that  most  able  and  enlightened  court  grows  o^t  of  the  fact  that  it 
treats  a  purchase  made  by  the  corporation  the  same  as  a  purchase  maud 
by  the  United  States.  With  all  proper  respect,  it  seems  to  us  that  a 
wide  distinction  exists  between  the  cases.  The  corporation  purchases 
the  land,  and  owns  and  controls  it  as  a  charity.  It  is  not  the  property 
of  the  United  States,  and  the  purchase  is  not  made  by  and  for  the  gen- 
eral government.  The  Ohio  court  say  that  there  could  be  no  reasonable 
question  that  Congress  had  the  power  under  the  Constitution  of  the  United 
States,  with  the  consent  of  the  legislature,  to  purchase  lands  for  the  es- 
tablishment of  such  institutions.  The  power  to  declare  war,  and  to  raise 
and  support  armies,  carries  with  it  the  incidental  power  to  establish  asy- 
lums  for  dise:\sed  and  wounded  soldiers ;  and  these  asylums,  it  is  ob- 
served, differ  in  no  substantial  sense  from  hospitals  in  a  fortress  or  in 
the  field.  All  this  may  be  granted.  Concede  that  Congress  could  have 
acquired  the  lands  where  the  National  Home  is  situated,  by  the  consent 
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of  the  legislature  of  this  State,  and  have  established  this  institution  foi 
the  care  and  support  of  disabled  soldiers,  and  have  excluded  the  State 
from  all  jurisdiction  over  the  place  and  over  its  inmates.  But  the  ques- 
tion is,  Has  Congress  done  this,  or  attempted  to  do  it  ?  Congress  has 
created  a  corporation  with  power  to  establish,  manage  and  control  such 
a  chaW  table  institution.  Congress  might,  with  the  consent  of  the  State, 
purchase  land  for  an  arsenal,  and  exercise  full  and  absolute  sovereignty 
over  ihe  ceded  territory.  But,  suppose  Congress  should  incorporate  a 
company  with  power  to  build  and  maintain  an  arsenal  for  the  manufac- 
ture and  storage  of  arms  and  other  munitions  of  war,  would  the  case 
stand  upon  the  same  ground,  and  would  the  implication  arise  that  the 
State  had  lost  jurisdiction  over  the  arsenal  belonging  to  the  corporation  ? 
"  It  is  a  fundamental  principle,"  says  C.  J.  Spencer,  in  the  remark  al- 
ready quoted,  '*  that  the  rights  of  sovereignty  are  never  to  be  taken 
nway  by  implication  ; "  and  we  are  not  to  assume  that  the  State  has  lost 
its  general  jurisdiction  over  all  places  within  its  limits,  until  that  fact  is 
made  to  appear  in  a  satisfactory  manner.  For  these  reiisons  we  are  un- 
able to  adopt  the  view  of  the  Supreme  Court  of  Ohio  in  holding  that  the 
inmates  of  the  National  Home  are  subject  to  the  exclusive  jurisdiction 
of  another  power,  and  that  the  Municipal  Court  of  Milwaukee  county  has 
no  cognizance  of  an  offense  alleged  to  have  been  committed  in  that 
i)lace. 

But  the  counsel  for  the  petitioner  furthermore  insisted  that  the  question 
presen;ed  was  one  of  personal  rather  than  of  territorial  jurisdiction.  The 
inmates  of  the  Home,  it  is  said,  are  made  by  the  act  of  Congress  subject 
to  the  rules  and  articles  of  war,  and  are  governed  thereby  in  the  same 
manner  as  if  they  were  in  the  army  of  the  United  States.  It  seems  to 
me  that  this  does  not  essentially  affect  the  question  we  have  been  con- 
sidering, which  is  whether  the  grounds  and  buildings  of  the  National 
Home,  the  place  where  the  alleged  offense  was  committed,  are  within  the 
jurisdiction  of  the  State.  If  the  petitioner  has  been  punished  by  another 
competent  tribunal,  this  may  constitute  a  good  reason  why  he  should  not 
be  further  prosecuted.  But  this  is  obviously  a  matter  of  defense.  It 
fails  to  establish  the  position  that  the  jurisdiction  of  the  State  does  not 
extend  to  and  operate  within  that  territory. 

It  was  also  claimed  that  it  was  not  competent  to  arrest  the  petitioner 
on  the  warrant  without  first  presenting  to  the  commanding  officer  a  sworn 
statement  of  the  facts  concerning  the  alleged  offense,  for  his  information 
and  decision,  and  that  this  is  the  invariable  practice  in  all  such  cases. 
't  might  have  been  an  act  of  courtesy,  and  a  very  proper  thing  for  the 
llierifi  to  have  done,  to  have  informed  the  commanding  officer  of  the 
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charge  made  against  one  of  the  inmates  of  the  institution  ;  but  surely,  as 
it  seems  to  us,  this  is  not  a  matter  which  goes  to  the  jurisdiction  of  the 
court  issuing  the  process,  nor  does  it  affect  the  duty  of  the  sheriff  to 
.ixuuute  his  writ.  In  tlie  case  of  The  People  v.  Godfrey^  the  prisoner  and 
deceased  were  in  the  service  of  the  United  States  when  the  murder  was 
committed,  and  the  sentence  of  death  was  carried  into  execution.  By  tlie 
dSd  article  of  war,  when  any  commissioned  officer  or  soldier  shall  be 
accused  of  a  capital  crime,  or  of  having  used  violence  or  committed  any 
offense  against  the  person  or  property  of  any  citizen  of  the  United  States 
such  as  is  punishable  by  the  known  laws  of  the  land,  it  is  made  the  duty 
of  the  commanding  officer  of  the  regiment  or  company  to  which  the 
person  so  accused  shall  belong,  upon  application  made  by  or  in  behalf  of 
the  party  injured,  to  use  his  utmost  endeavors  to  deliver  over  such  accused 
person  to  the  civil  magistrate,  and  to  aid  the  officers  of  justice  iq 
apprehending  and  arresting  the  person  accused,  in  order  to  briag  him  to 
trial.     Brightly's  Digest,  p.  76. 

Doubtless  the  commanding  officer  of  the  National  Home  would  have 
felt  the  same  obligation  imposed  by  this  article  to  co-operate  with  the  civil 
officers  in  apprehending  and  securing  the  accused  petitioner  for  trial,  bad 
a  demand  been  made  upon  him.  To  suppose  that  he  would  not  have  been 
willing  to  aid  in  making  such  arrest,  would  be  to  impute  to  him  conduct 
inconsistent  with  his  duty. 

In  any  aspect  in  which  we  have  been  able  to  view  the  case,  it  seems  \a 
US  the  order  of  the  county  judge  was  correct  and  must  be  affirmed. 

By  the  Court.  —  Order  affirmed. 


Prinole  v.  Dukn. 

(37  Wis.  449.) 
Deed-— 'registry  of — effect  of  incomplete  record, 

A  deed  or  mortgage  most  be  legally  recordable  and  duly  recorded  according  to  law,  to 
make  the  record  thereof  constructiye  notice. 

The  statute  required  tiie  register  6t  deeds  to  keep  an  index,  and  to  enter  therein  every 
instrument  received  for  record,  and  declared  that  the  instrument  "  shall  be  con. 
sidered  as  recorded  at  the  time  so  noted."  Held,  that  where  the  instrument  ad 
recorded  in  full  appeared  defective  in  some  material  parts  not  supplied  by  the  index, 
the  latter  did  not  operate  as  constructive  notice. 

Hie  statute  required  deeds  to  be .  witnessed  before  they  were  recordable  ;  the  reoori 
of  a  mortgage  in  the  registry  failed  to  show  any  attestation,  though  the  mortgage 
itself  was  in  fact  duly  witnessed,  and  the  attestation  was  omitted  from  the  record  by 
mistake.  IMdj  that  a  subsequent  purchaser  of  the  land  was  no*  affected  by  n  taoe  oi 
the  mortgage. 


JANUARY  TERM,  1875.  773 

Priugle  y.  Duuu. 

ACTION  to  foreclose  a  mortgage  executed  bj  the  defendant  to  the  L^ 
Crosse  &  Milwaukee  Railroad  Company,  bearing  date  April  11 
1854,  and  recorded  on  that  day  in  the  office  of  the  registry  of  deeds. 
The  plaintiff  claimed  as  a  bona  fide  purchaser  for  value  before  due.  The 
Milwaukee  &  St.  Paul  Railway  was  made  defendant,  and  in  \x&  answer 
leiiied  that  the  mortgage  was,  at  or  before  the  recording  thereof, 
witnessed  so  as  to  entitle  it  to  record,  and  alleged  that  the  record  show  'd 
no  subscribing  witnesses'  names  thereon,  and  also  that  the  said  company 
iiad  since  m  good  faith  purchased  a  portion  of  the  premises  covered  by 
the  mortgage  without  any  actual  knowledge  of  the  plaintiff's  mortgage. 

The  evidence  was  conilicting  as  to  whether  the  mortgage  was  duly  wit« 
uessed  when  recorded,  but  it  was  shown  that  the  record  did  not  show  any 

such  attestation. 

The  court  found  that  the  mortgage  was  not  witnessed  until  after  the 

record,  and  that  the  record  was  not  constructive  notice,  and  that  the 

defendants  were  entitled  to  judgment,  dismissing  the  complaint.     The 

plaintiff  appealed. 

Mariner^  Smith  Sf  Ordway^  for  appellant. 

Guy  C,  Prentiss^  J.  P.  C.  CottriU  and  John  W.  Cary^  for  respondents. 

Cole,  J.  [After  considering  the  evidence  as  to  whether  the  mortgage 
was  attested  when  left  for  record.]  Assuming,  then,  that  the  mortgage  was 
witnessed  when  it  was  left  at  the  oflSce  of  the  register  to  be  records!,  the 
further  important  inquiry  arises  as  to  what  effect  must  be  given  to  the 
record  as  constructive  notice  to  subsequent  bona  fide  purchasers  for  value. 
This  record  was  in  this  State.  The  entry  of  the  mortgage  was  made  in 
tlie  general  index  book,  but  the  full  record  of  the  instrument  had  no  sub- 
scribing witnesses.  And  therefore  the  question  is,  Would  such  a  record 
operate  as  constructive  notice  to  subsequent  purchasers  for  value,  iude- 
pi?n(lent  of  any  actual  notice  ?  It  is  claimed  by  the  counsel  for  the  plain- 
tiff that  the  record  does  and  should  so  operate,  notwithstanding*  the 
mistake  in  the  registration  or  recording  of  the  instrument  in  extenso. 
This  presents  a  question  of  no  little  difficulty,  which  must  be  solved  by 
the  api)Iication  of  general  principles  of  law  to  the  provisions  of  our  stat- 
ute. 

It  is  a  familiar  rule,  that  an  instrument  must  be  properly  executed 
and  acknowledged  so  as  to  entitle  it  to  record,  in  order  to  make  the  reg 
i>try  thereof  oj)erate  as  constructive  notice  to  a  subsequent  purchaser. 
Siys  Mr.  Justice  Stort  :  "  The  doctrine  as  to  t lie  registration  of  deeds 
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being  constructive  notice  to  all  subsequent  purchasers,  is  not  to  be  undei^ 
Btood  of  all  deeds  and  conveyances  which  maj  he  de  facto  registered,  but 
of  such  only  as  are  authorized  and  required  by  law  to  be  registered,  and 
are  duly  registered  in  compliance  with  law.     If  they  are  not  authorized 
or  required  to  be  registered,  or  the  registry  itself  is  not  in  compliance 
with  the  law,  the  act  of  registration  is  treated  as  a  mere  nullity :  and 
then  the  subsequent  purchaser  is  affected  only  by  such  actual  notice  as 
would  amount  to  a  fraud/'      1  Eq.  Jur.,  §  404.     See  also  Ely  v.  Wilcox, 
20  Wis.  528  ;  Fallms  v.  Pierce,  30  id.  444  ;  Lessee  of  Heister  v.  Fortner, 
2  Binn.  40;  Shove  v.  Larsen,  22    Wis.   142,  and  cases  cited  on  p.  146. 
Under  our  statute,  among  other  requisites,  two  witnesses  are  essential  to 
a  conveyance,  to  entitle  it  to  record.     The  statute  requires  every  reg- 
ister to  keep  a  general  index,  each  page  of  which  shall  be  divided  into 
^  •eight  columns,  with  heads  to  the  respective  columns  as  prescribed  ;  and 
the  duty  is  imposed  upon  the  register  to  make  correct  entries  in  said  in- 
dex of  every  instrument  received  by  him  for  record,  under  the  respective 
and  appropriate  heads,  and  immediately  to  enter  in  the  appropriate  col- 
umn, and  in  the  order  of  time  in  which  it  was  received,  the  day  and  hour 
of  reception  ;  and  it  is  declared  that  the  instrument  "  shall  be  considered 
as  recorded  at  the  time  so  noted.'*     R.  S.,  ch.  13,  §§  142,   143.       In 
Shove  V.  Larsen,  supra,  the  effect  of  this  index  containing  correct  entries 
of  matters  required  to  be  made  therein  was  considered.     And  it  was  he.il 
that  by  force  of  the  statute  it  operated  as  constructive  notice  to  a  subse- 
quent purchaser.     In  that  case  the  index  contained  an  accurate  descrip- 
tion of  the  land  mortgaged,  but  in  transcribing  the  mortgage  at  large  upon* 
the  records,  a  mistake  was  made  in  the  description.     And  it  was  claimed 
in  behalf  of  the  subsequent  purchaser,  that  it  was  the  registration  of  the 
instrument  at  large  which  alone  amounted  to  the  constructive  notice.     But 
this  construction  of  the  statute  was  not  adopted,  the  court  holding  that  a 
subsequent  purcha>er  was  bound  to  take  notice  of  the  entries  in  the  index, 
which  the  law  requiied  the  register  to  make.     This  result  seemed  to 
follow  necessarily  from  the  language  of  the  statute,  which  declared  that 
the  instrument  should  be    considered  as  recorded  at  the  time  notetL 
Time  might  elapse  before  the  instrument  was  transcribed  at  large  on  the 
record,  or  it  might  be  lost  and  not  transcribed  at  all,  leaving  the  index 
the  only  record  of  its  contents.     And  the  manifest  intention  of  the  stut* 
ute  seemed  to  be  to  make  the  index  notice  of  all  proper  entries  from  its 
date,  and  also  of  the  instrument  itself  till  it  was  registered  in  full.     The 
further  consequence  would  seem  necessarily  to  result  from  this  view  of 
the  statute,  that  the  registration  of  the  conveyance  in  extenso    reliites 
back  to  the  registration  in  the  index,  and  from  thence  there  is  oonstract* 
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tTe  notice  of  the  contents  of  the  instrument.  The  doctrine  of  Shove  v. 
Larsen  was  approved  in  Hay  v.  HiU^  24  Wis.  235  ;  but  the  court  refused 
lo  make  the  entry  in  the  index  in  that  case  operate  as  constructive  notice, 
because  upon  its  very  face  it  bore  conclusive  evidence  that  it  was  not 
made  at  its  date.  In  other  words,  the  rectitude  and  integrity  of  the  index 
were  successfully  impeached  by  the  index  itself.  See  also  fnternaiional 
Life  Ins.  Co,  v.  Scales,  27  Wis.  640.  Where  there  is  nothing  upon  the 
face  of  the  index  to  impeach  or  throw  suspicion  upon  its  accuracy,  there 
it  would  affect  a  subsequent  purchaser  with  notice  of  those  facts  which 
the  law  required  to  appear  therein.  Doubtless  a  still  further  consequence 
Tollows  from  this  construction  of  the  statute,  naq|ely,  tjiat  where  by  some 
mistake  there  is  a  discrepancy  between  the  proper  index  entries  and  the 
instruments  as  registered,  there  each  supplies  the  defects  of  the  other  in 
the  constructive  notice  thereby  given.  That  is,  it  appears  to  be  the  in- 
tention of  the  statute  to  charge  the  subsequent  purchaser  constructively 
with  such  knowledge  as  the  proper  index  entries  afford,  as  well  as  with 
notice  of  those  facts  derived  from  the  registration  itself.  He  is  presumed 
to  have  examined  the  whole  record,  and  is  affected  with  notice  of  what 
it  contains.  But  when  the  instrument,  as  registered  in  full,  appears  defect 
ive  in  some  material  and  essential  parts  which  are  not  supplied  by  the 
index  entries,  what  effect  then  must  be  given  the  record  as  constructive 
Yiotice  ?  This  is  really  the  difficult  question  in  this  case.  From  the  en- 
tries in  the  index  it  would  not  appear  whether  the  mortgage  was  witnessed 
'ir  not.  The  presumption  from  the  mere  entries  themselves  would  be, 
that  it  was  witnessed  and  acknowledged  so  as  to  entitle  it  to  record. 
But  when  the  mortgage  as  registered  in  full  was  examined,  it  would  be 
found  that  it  had  no  witnesses  and  had  no  business  on  the  records.  Aa 
the  record  itself  is  only  constructive  notice. of  its  contents,  it  is  difficult 
to  perceive  how  it  can  go  beyond  the  facts  appearing  upon  it,  and  charge 
a  purchaser  constructively  with  knowledge  of  a  fact  not  in  the  record. 

One  of  the  counsel  for  the  defendants  states  the  argument  on  this 
point  as  follows :  He  insists  and  claims  that  the  entries  in  the  index 
book,  so  far  as  they  indicated  that  the  mortgage  had  been  ^ed  for  rec- 
ord, indicated  also  that  the  mortgage  was  so  executed  as  to  entitle  these 
entries  of  it  to  be  made ;  but  that  when  the  full  record  was  looked  at  for 
all  the  particulars  of  the  mortgage,  and  perhaps  for  the  express  pnr« 
pose  of  verifying  the  entries  in  the  index,  it  is  found  that  the  apparent 
assertion  by  the  index  entries  that  the  mortgage  was  properly  executed 
was  wholly  untrue,  and  that  the  mortgage  in  fact  was  no  incumbrance^ 
The  fact,  as  truly  shown  to  exist  by  the  full  record,  overcomes  and  de- 
stroys the  false  assertion  as  to  the  fact  in  the  index.     And  it  appearing 
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hj  the  iustnunent  registered  that  it  was  uot  entitled  to  record,  both  the 
registration  and  index  itself  cease  to  affect  the  purchaser  with  construct 
ive  notice. 

It  18  not  readily  perceived  wherein  this  argument  as  to  the  effect  of  our 
various  provisions  upon  the  subject  of  registration  is  unsound.  The 
question  maiulj  depends  upon  the  construction  of  our  own  statutes.  So 
far  as  we  are  aware,  this  is  the  first  time  the  point  has  been  presented  in 
this  court  for  adjudication.  •  We  have  derived  but  little  aid  from  the  de- 
cisions in  other  States,  for  the  reason  that  few  of  them  have  similar  statr 
utorj  provisions.  We  have  been  referred  by  the  counsel  for  the  plaintiff 
to  two  cases  ii*  Michigan,  ^otm  v.  McCormict,  28  Mich.  215,  and 
Starkweather  v.  Martin^  id.  472.  In  Brown  v.  McCormick  the  effect  of 
the  registry,  as  notice  to  subsequent  purchasers,  was  made  to  turn  upon 
the  curative  act  of  1861,  mentioned  in  the  opinion.  In  Starkweather  v. 
Martin  the  question  was,  how  far  the  absence,  on  the  registry  of  a  deed, 
of  any  mark  or  device  indicating  a  seal,  or  of  any  statement  of  the  regis- 
ter that  the  original  was  sealed,  affected  the  validity  of  the  record  entry 
as  evidence  of  title  ?  The  record  entry  of  the  deed  was  made  more  than 
forty  years  before  the  cause  was  decided,  by  the  proper  officer,  and  in 
the  appropriate  place  for  the  registry  of  deeds,  under  the  law  permitting 
the  registry  of  only  sealed  instruments ;  and  the  instrument  was  in  the 
form  of  a  warranty  deed,  purporting  to  be  acknowledged  and  dated  at  a 
time  when  it  was  the  common  and  lawful  course  to  seal  conveyances*  and 
contrary  to  official  duty  to  take  the  acknowledgment  unless  the  con- 
veyance was  sealed,  and  where  the  conclusion,  attestation  clause,  and 
certificate  of  acknowledgment  of  the  instrument  all  spoke  of  it  as  under 
seal.  The  court  said  that  these  facts  and  incidents  taken  together  af- 
forded a  very  strong  presumption  that  the  origiual  was  sealed. 

The  doctrine  of  this  case  does  not  seem  to  have  a  very  strong  bearing 
upon  the  question  under  consideration.  It  may  be  said  that  it  was  con- 
trary to  the  duty  of  the  register  to  record  the  mortgage  unless  it  was 
properly  acknowledged  and  witnessed,  and  that  a  presumption  arises  that 
he  would  not  have  done  so.  But  in  answer  to  this  it  may  also  be  said 
that  the  law  made  it  the  duty  of  the  register  to  record,  or  cause  to  be 
recorded  correctly^  all  instruments  authorized  by  law  to  be  recorded. 
%  140,  ch.  13,  R.  S.  1858,  And  the  presumption  that  he  performed 
his  duty  in  recording  the  mortgage  correctly,  is  as  strong  as  the  pre 
sumption  that  he  would  not  have  recorded  it  unless  '  was  entitled  to 
reffistrv. 

In  Shove  v.  Larseii^  a  number  of  cases  are  referred  to  which  hold  that 
»  mistake  in  recording  a  deed,  or  recording  it  out  of  its  order,  renders 
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the  registration  ineffectaal  as  notice  to  subsequent  incumbrancers  and 
purchasers.  The  doctrine  of  those  cases  would  seem  to  be  applicable  to 
the  case  before  us.  The  registration  and  index  entries  being  incom- 
plete, because  showing  that  the  mortgage  had  no  subscribing  witnesses* 
constructive  notice  could  not  be  presumed  of  such  a  record.  For  the 
principle  "  that  the  registry  is  notice  of  the  tenor  and  effect  of  the  in- 
strument recorded,  only  as  it  appears  upon  that  record,^*  fuUj  applies. 
Shepherd  v.  Btirkhalter,  13  6a.  448.  See,  in  addition  to  the  cases  cited 
in  S/iove  V.  LarseUy  Brown  v.  Kirkmany  1  Ohio  St.  116;  Stevens  v. 
Hampton^  46  Mo.  404;  Bishop  v.  Schneider,  id.  472 ;  S.  C,  2  Am.  Rep. 
533 ;  Terrell  v.  Andrew  Co,,  44  id.  309 ;  Frost  v.  Beekman,  1  Johns.  Ch, 
288. 

(The  remainder  of  the  opinion  is  not  important.) 

Cause  remanded  for  further  proceedings. 


Strohn  y.  The  Hartford  Fire  Insurance  Compant* 

(37  Wis.  625.) 

Insurance — parol  contract — when  void  for  ind^ftniteness. 

A  parol  agreement  of  insuiance  indefinite  as  to  time  and  rate  of  premium  is  incapable 

of  enforcement 

ACTION  upon  parol  agreements  to  insure.     The  opinion  states  tho 
case. 

S.  A.  Hudson  Sf  J,  B.  Cassoday,  for  appellant. 

Sloan  4r  McElroy,  for  respondents. 

Cole,  J.  The  court  below  nonsuited  the  plaintiffs  upon  the  ground 
that,  as  there  was  no  time  fixed  for  the  expiration  of  the  policy  or  con- 
tinuance of  the  risk,  no  complete  contract  of  insurance  was  entered  into 
between  the  parties.  The  correctness  of  this  view  of  the  case  is  the 
main  question  before  us  ;  for,  if  sustained,  it  ends  the  cause. 

The  complaint  states  three  separate  parol  agreements  for  insurance, 
made  by  H.  N  Comstock  for  the  benefit  of  himself  and  the  plaintiffs 
with  0.  J.  Dearborn  as  agent  of  the  defendant  company.  These  agree- 
ments, as  set  out  in  the  complaint,  are  explicit  and  definite  as  to  the 
amount  insured,  the  continuance  of  the  risk,  and  the  rate  of  premium  to 
Vol.  XIX.— 98 
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be  paid.  And  did  the  proof  in  regard  to  the  contract  come  up  to  and 
sustain  these  allegations,  there  would  be  no  doubt  as  to  the  plaintifTs 
right  to  recover  under  the  former  decision.  Strohn  v.  The  Hartford  ln$, 
Co.j  33  Wis.  650.  But  it  seems  to  us  that  the  proof  fails  to  show  a  valid 
contract  of  insurance.  The  verbal  arrangement  relied  on  to  show  a  cop- 
tract  was  in  substance  this : 

Comstock,  who  effected  the  insurance,  if  any  contract  was  made,  tes- 
tified that  in  the  spring  of  1872  he  contemplated  establishing  a  tobacco 
warehouse  for  the  stor^ige  of  tobacco,  and,  when  ready  to  receive  it,  and 
when  he  had  received  some,  he  went  to  Dearborn  in  relation  to  insur- 
ance. He  told  Dearborn  that  he  had  received  some  tobacco  in  his  ware- 
house, and  had  advertised  to  receive  and  store  tobacco  for  other  parties, 
and  keep  it  insured  and  sell  it,  or  hold  it  subject  to  the  order  of  the 
owners,  as  the  case  might  be,  and  that  he  wanted  to  effect  some  insur- 
ance. He  says  that  Dearborn  told  him  that  an  open  policy  would  be 
best ;  the  amount  perhaps  would  be  increasing  or  diminishing  as  time 
passed  along,  and  he  thought  it  would  not  be  best  to  issue  an  ordinary 
policy  of  insurance,  specifying  the  amount  for  a  specified  time,  but  that 
tlie  witness  had  better  have  what  was  called,  in  insurance  parlance,  an 
open  policy,  allowing  the  amount  to  be  increased  or  diminished  as  wit- 
ness thought  proper.  Before  the  conversation  closed,  the  witness  said 
to  Dearborn,  "  Insure  me  $400.  *  *  Insure  $400  on  tobacco  in  my 
warehouse,  belonging  to  me,  and  held  by  me  in  store  for  others.  *  • 
Finally  he  said  he  would  give  me  $400  insurance  in  the  Hartford  in  that 
way.  *  *  Finally  he  said  he  would  give  me  $400  upon  any  to- 
bacco I  had  then  in  the  warehouse ;  I  asked  him  what  per  cent  ? 
He  said  If.  I  said,  *A11  right;  how  about  the  premium  being 
paid  ? '  Well,  he  said  he  didn't  know  how  much  it  would  be,  bo- 
cause  we  didn't  either  of  ns  know  how  long  the  insurance  would  con- 
tinue on  that  amount ;  and  he  said,  '  I  will  call  on  you  when  I  want  the 
premium ;  you  can  pay  me  when  I  call  for  it.'  I  said  '  All  right.' "  This 
is  all  that  was  said  in  regard  to  the  first  contract,  made  on  the  23d  of 
April.  On  the  3d  of  May,  the  witness  testified  that  he  went  to  Dearw 
born,  and  said  to  him  '^  that  I  wanted  $1,500  more  insurance  on  tobacco 
in  the  rink  or  warehouse ;  he  said,  *  Put  it  in  the  same  open  policy  as 
the  other  ; '  and  I  said,  *  That  will  be  satisfactory  to  me,  with  the  same 
premium,  yes,  sir.*  I  asked  him  if  that  was  all  right  He  said,  '  Yes, 
make  i:  the  same  as  the  other.' ''  The  conversation  in  regard  to  the 
:hird  agreement  was  substantially  the  same  as  that  in  respect  to  the  seo 
ond,  except  the  witness  did  not  remember  whether  at  that  interview  any 
thing  was  said  about  the  payment  of  premium  ;  but  he  testified  th% 
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Dearborn  said  "  he  would  make  the  entries  and  issue  a  policy  in  propef 
time,  or  he  would  give  me  a  policy ;  or  would  make  out  the  papers."  Ju 
the  conversation,  when  any  thing  was  said  about  payment  of  the  premium, 
the  witness  said  that  Dearborn  told  him  he  wouhl  call  upou  him  for  it 
when  he  wanted  it ;  witness  tendered  no  money,  but  said  he  would  pay 
it  if  Dearborn  wanted  it.  "  His  excuse  was,  that  he  did  not  know  ex- 
actly how  much  to  take,  and  he  would  not  take  it  just  then.'  And  the 
witness  closed  his  testimony  with  the  statement  that  **  there  was  nothi::^ 
said  between  me  and  Dearborn  as  to  how  long  this  insurance  should  ru:i.'' 
This  is  really  all  the  evidence  in  relation  to  the  several  contracts  set  out 
in  tiiC  complaint;  and,  it  seems  to  us,  it  fails  to  show  that  the  negotl^ 
iioi:s  resulted  in  a  valid  agreement,  or  that  the  parties  came  to  an  under- 
sUiiiding  upon  all  the  material  conditions  of  the  contract.  The  amount  of 
pronuum  to  be  paid,  and  the  continuance  of  the  risk,  are  not  agreed  upon, 
nor  is  there  any  stipulation  in  the  agreement  from  which  these  important 
elements  of  the  contract  could  be  fixed  and  determined.  The  rate  of 
premium  and  continuance  of  policy  are  certainly  important  terms  in  a 
contract  of  insurance.  Perhaps  a  contract  which  either  party  could  ter- 
minate at  anytime  by  a  notice  to  the  other,  might  be  a  valid  contract, 
as  intimated  by  Comstock,  J.,  in  Tnistees  of  the  Baptist  Chiirdi  v. 
Brooklyn  Fire  Lis,  Co,,  19  X.  Y.  305,  until  the  notice  was  given.  IIow- 
ei^er  this  may  be,  the  general  rule  is,  that  to  constitute  a  valid  contract 
of  insurance,  the  minds  of  the  parties  must  meet  as  to  the  premises  in- 
sured, and  the  risk  ;  as  to  the  amount  insured ;  as  to  the  time  the  risk 
should  continue ;  and  as  to  the  premium.  Same  case  in  28  N.  Y.  153. 
Where  parties  verbally  agreed  upon  all  the  terms  of  the  insurance  ex- 
cept the  rate  of  premium,  and  a  previous  insurance  was  referred  to  iu 
the  conversation,  upon  the  same  kind  of  property  in  the  same  place  as 
the  property  sought  to  be  insured,  nothing  being  said  about  any  change 
of  rate,  it  was  held  to  be  a  fair  inference  of  fact  that  the  rate  was  to  be 
the  same  as  that  paid  for  the  previous  risk,  and  that  the  minds  of  the 
parties  met  upon  that  amount.  Audubon  v.  Excelsior  Ins,  Co.,  27  N.  Y. 
216.  In  Kennebec  Co.  v.  Augusta  Ijis,  Co,,  6  Gray,  204,  where,  under  an 
open  policy  of  insurance  on  property  on  board  a  vessel  from  New  Or- 
leans to  Boston,  the  cotton  was  insured  for  the  voyage,  and  also,  in  addi- 
tion, against  fire  from  the  time  of  its  deposit  in  a  warehouse  until  it  was 
shipped,  the  objection  was  taken  that  the  agreement  fixed  no  certain 
time  when  the  risk  was  to  commence  or  terminate.  But  the  court  held 
that  the  risk  commenced  the  day  the  cotton  was  first  put  in  store  by  the 
plaintiffs  at  New  Orleans,  and  that  the  termination  of  the  whole  nsfc 
which  included  both  the  hazard  of  fire  on  shore  and  the  perils  of  th« 
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sea  on  the  voyage  to  be  performed,  was  to  be  upon  the  safe  arri\  a]  of 
the  cotton  at  Boston,  the  place  of  its  ultimate  destination.     In  marine 
insurance,  where  a  cargo  is  insured  for  a  particular  voyage,  the  policy 
<'  to  continue  on  the  property  until  landed  "  (Mfxrawr  v.  New  England  M. 
M.   Ins.  Co.,  12  Gray,  520),  there  is  no  difficulty  in  determining  whes 
the  risk  terminates.     In  Walker  v.  Metropolitan  Ins.    Co.j  56  Me.  371, 
where  the  evidence  showed  an  application  for  a  builder's  risk,  and  a  per» 
(uaiient  yearly  risk  for  a  given   amount,  and  that,  though  no  specific 
premium  was  agreed  upon,  yet  it  was  understood  that  the  amount  of  pre- 
mium should  be  deducted  from  the  sum  due  the  plaintiif  from  the  de- 
fendants, the  court  said  enough  was  done  to  make  a  complete  contract  of 
insurance.     But  all  these  cases,  and  others  of  the  same  character  which 
might  be  cited,  are  manifestly  in  their  features  distinguishable  from  the 
one  before  us.  Here  Comstock  says  the  rate  of  premium  was  to  be  1 1 
per  cent ;  yet  this,  it  is  admitted,  had  reference  to  the  annual  rate.    Bu^ 
the  more  serious  defect  in  the  contract  is,  that  no  time  was  fixed  for  the 
continuance  of  the  risk.     Suppose  a  bill  in  equity  had  been  filed,  as  is 
sometimes  done,  to  specifically  enforce  the  performance  of  the  contract 
to  issue  a  policy.     How  could  the  court  determine  the  essential  elements 
of  the  contract  which  it  was  called  upon  to  enforce  ?     How  long  was 
the  risk  to  continue,  one  month,  two  months,  six  months,  or  a  year  ?  AU 
is  uncertain  and  indefinite  upon  that  point.  Again,  suppose  the  company 
had  brought  an  action  to  recover  the  premium  due  on  the  contract : 
how  much  could  it  have  claimed  and  recovered  ?     It  seems  to  us  it  is  im- 
possible to  say.     The  property  was  destroyed  on  the  21st  of  May,  and 
it  is  assumed  that  this  was  the  termination  of  the  risk.     But  suppose 
the  property  had  been  destroyed  a  month  later,  or  not  destroyed  at  all, 
what  then  would  have  been  its  termination  ?     These  tests  clearly  show, 
as  it  appears  to  us,  that  while  the  parties  negotiated  about  insurance, 
still  they  did  not  agree  upon  all  the  terms,  and  that  no  contract  was  ever 
completed  so  as  to  become  binding  upon  them.     For  this  was  a  case  in 
which  the  duration  of  the  risk  might  and  should  have  been  fixed.     It 
was  not  one  where  the  period  was  left  indefinite,  as  it  is  in  a  voyage  pol- 
icy.    It  is  true,  the  parties   speak  of  the  policy  as  an  "  open  policy." 
Precisely    what  meaning  they   attached  to  these  words  is  not  readily 
perceived.      Mr.   May,  in    his    work    on  Insurance,   defines   an   open 
jiolicy   to   be  one   in    which  the  sum  to  be  paid   as  an  indemnity,  io 
case  of  loss,  is  not  fixed,  but  is  left  open  to  be  proved  by  the  claimant 
in  ca^e  of  loss,  or  is  to  be  determined  by  the  pai'ties.     §.   80;  Angel] 
on  Fire  and  Life  Insurance,  §  253.     In  Watson  v.  Swann^  103  E.  C.  L. 
7"'.),  such  a  policy  is  spoken  of  as  a  "  running  policy;"  but  we  do  not 
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anderstand  that  such  policies  leave  the  duration  of  the  risk  indefinite 
and  indeterminable.  There  are  elements  by  which  the  continuance  of 
the  policy  can  be  ascertained. 

The  counsel  for  the  plaintiffs  insisted  that  a  policy  of  insurance  silent 
as  to  the  duration  of  the  risk  should  be  placed  upon  the  footing  of  a 
promissory  note  or  check  upon  a  bank,  which  expresses  no  time  for  pay- 
ment, and  yet  is  held  payable  immediately  on  demand.  But  we  do  not 
see  how  that  principle  can  be  applied  to  a  contract  of  insurance.  The 
continuance  of  the  risk  is  an  important  element  in  determining  the  rate 
of  premium ;  and  how  can  the  company  fix  its  rates  when  that  factor  is 
left  entirely  indeterminate  ?  A  parol  contract  of  insurance,  indefinite 
as  to  time  and  indefinite  as  to  rate  of  premium,  is,  as  appears  to  us,  in- 
capable of  enforcement. 

This  view  renders  the  rulings  of  the  court  on  the  offers  made  to  prove 
the  usage  of  the  company  as  to  open  policies,  immaterial.  If  no  com- 
plete contract  of  insurance  was  made,  there  can  of  course  be  no  recov- 
ery, whatever  may  have  been  the  practice  of  the  defendant  in  its  insu^ 
ance  with  other  parties.  In  this  case  the  parties  did  not  come  to  an 
agreement  upon  all  the  terms  of  the  contract,  and,  in  order^to  sustain  it 
as  a  valid  contract,  the  court  must  supply  conditions  and  act  upon  con 
jectures. 

We  think  the  judgment  of  nonsuit  was  correct,  and  must  be  afiL*med. 

By  the  Court,  —  Judgment  affirmed. 
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(37  Wis.  6B5.) 

Curporation—' ultra  vires— 'contracts   of  corporations -^ recovery  0/ money  paid 

under  void  contract. 

Plaintifr,  a  company  inoorpozated  to  do  basinees  as  a  oommon  carrier,  made  a  oontracl 
with  defendant  to  bay  a  quantity  of  grain.  Heldy  that  the  contract  was  ultra  vires, 
and  that,  therefore,  plaintiff  could  maintain  no  action  for  non-delivery  of  the  grain, 
bat  that  it  coald  recover  back  the  part  of  the  purchase-money  already  paid. 

ACTION  to  recover  damages  for  breach  of  a  contract  and  also  to  re- 
cover money  paid  on  the  contract.  The  plaintiff  alleged  that  it 
was  a  corporation  duly  incorporated  pursuant  to  the  laws  of  Iowa  and 
engaged  in  the  business  of  a  common  carrier,  on  the  Mississippi  river 
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and  also  in  buying  and  selling  grain ;  that  it  entered  into  a  contract 
with  the  defendant  to  purchase  of  the  latter  4,000  bushels  of  wheat  to 
be  doli\'ered  immediately  into  the  barges  of  the  plaintiff,  at  Lansing, 
and  that  plaintiff  paid  defendant  $1,000  on  account  thereof;  but  that 
defendant  refused  to  deliver  the  wheat  or  to  return  the  money  so  paid 
and  that  he  also  detained  and  delayed  the  plaintiff's  barge.  Judgment 
was  demanded  for  the  money  paid  on  the  contract,  for  damages  for 
breach  of  contract  and  for  the  detention  of  the  barge. 

The  defendant  admitted  the  contract,  the  payment  of  the  $1,000  and 
the  non-delivery,  but  claimed  that  the  non-delivery  was  occasioned  by 
the  fault  of  the  plaintiff  to  the  defendant's  damage. 

On  the  trial  the  circuit  judge  held  that  the  plaintiff  had  no  power  to 
make  the  contract  stated  and  direcied  a  verdict  for  the  defendant. 
Plaintiff  appealed. 

Cameron  Sf  Losey,  for  appellant,  argued,  that,  admitting  that  the  con> 
ti*act  was  void,  the  company  could  recover  back  the  money  paid  upon  it. 
Chitty  on  Cont.  367  ;  Brown  v.  Timmany,  20  Ohio,  81 ;  Roll  v.  Raguet^ 
4  id.  400;  Greenman  v.  Curds,  6  Mass.  381  ;  Sampson  v.  Shaw,  101 
id.  145;  McKee  v.  Manice,  11  Cush.  357;  Roscoe  on  Ev.  232.  Tha 
defendant  ^eing  a  party  to  the  contract,  and  having  received  its  benefits, 
is  estopped  from  denying  the  power  of  the  company  to  make  it.  Glciss 
Co,  V.  Dewey,  16  Mass.  94;  WellaJid  Canal  Co.  v.  Hathaway,  8  Wend. 
480  ;  Burns  v.  R.  R.  Co.,  9  Wis.  450.  The  defendant  is  precluded  from 
setting  up  such  defense.  Farmers^  Millers^  Bank  v.  The  Railroad  Co., 
17  id.  372 ;  Bissell  v.  R.  R.  Co.,  22  N.  Y.  258 ;  Parish  v.  Wheeler,  id. 
494;  Bank  \.  North,  4  Johns.  Ch.  370;  Navigation  Co.  v.  Weed,  17 
Barb.  378  ;  State  of  Indiana  v.  Woram,  6  Hill,  37 ;  Steamboat  Co.  v. 
McCntcheon,  13  Penn.  13  ;  Palmer  v. Lawrence,  3  Sandf.  170;  Pottery. 
Bank,  5  Hill,  490 ;  Suydam  v.  Banking  Co.,  id.  491 ;  Bank  v.  Bank,  11 
IJarb.  213.  This  case  is  distinguished  from  Madison  Plankroad  Co.  v. 
Watrrtown  Plankroad  Co.,  7  Wis.  59.  That  suit  was  brought  to  enforce 
the  executory  contract  which  was  held  void.  Here  the  suit  is  to  recover 
monoy  i)iiid  on  a  contract  claimed  to  be  ultra  vires. 

Wing  Sf  Prentiss,  for  respondent,  to  the  point  that  the  contract  was 
ultra  vires,  cited  Perrine  v.  Canal  Co.,  9  How.  (U.  S.)  172 ;  M.  Plank- 
road  Co.  v.  W.  Plankroad  Co..  7  Wis.  59  ;  Rock  River  Bank  v.  Sher- 
wood,  1 0  id.  230 ;  Janesville  Bridge  Co.  v.  Stoughton,  1  Pin.  667 ;  An« 
gell  &  Ames  on  Corp.,  §§  111,  256.  They  further  argued  upou  the  e/  - 
denco  tending  to  support  the  counter-claim,  and  readiness  of  defendaut 
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to  perform  on  his  part,  that,  conceding  the  contract  to  be  valid,  the  plain- 
tiff could  not  recover. 

Lyon,  J.  The  articles  of  incorporation  of  the  plaintiff  were  read  in 
evidence  on  the  trial  of  the  cause,  and  it  appears  therefrom  that  the 
plaintiff  was  organized  under  and  by  virtue  of  chapter  52  of  the  revisioii 
of  1860  of  the  laws  of  Iowa,  entitled  "  Corporations  for  pecuniary  ben- 
efit.*' The  statute  was  not  put  in  evidence,  and  we  cannot  take  judicial 
notice  of  its  provisions.  The  articles  set  forth  the  purposes  for  which 
the  plaintiff  was  organized,  as  follows : 

"  It  is  agreed,  Jirst,  that  the  name  of  the  corporation  shall  be  the 
'  Northwestern  Union  Packet  Company,'  and  that  the  general  nature  of 
the  business  shall  be,  to  purchase,  charter,  buy,  build,  own  and  control 
vessels  to  be  propelled  in  whole  or  in  part  by  steam  or  otherwise,  for  the 
purpose  of  using  them  in  transportation  of  persons  and  property  on  the 
Mississippi  river  and  its  tributaries;  to  erect,  purchase, 'lease,  maintain, 
and  own  docks,  wharves,  warehouses  and  any  and  all  kinds  of  buildings, 
structures,  or  fixtures  necessary  and  useful  for  carrying  on  thfe  business 
of  navigation,  freighting,  forwarding,  storing,  or  transporting  property 
or  persons,  or  for  the  purpose  of  building,  rebuilding  or  repairing  ves- 
sels of  any  and  every  kind.  And  it  is  agreed,  further,  that  the  corpora- 
tion shall  have  power  to  lease,  transfer,  assign,  convey,  and  sell  any  and 
all  of  its  vessels,  steamboats,  barges,  wharves,  warehouses,  docks,  and  all 
of  its  property  of  every  description,  and  to  do  any  and  all  acts  and  things 
which  may  be  necessary  to  an  economical  and  successful  prosecution  of 
their  said  business  ;  and,  amongst  other  powers  not  hereinbefore  enu- 
merated, k  is  agreed  that  it  shall  have  power  to  borrow  money  in  its  cor- 
porate capacity  and  name,  and  in  such  capacity  to  make,  execute,  and 
deliver  to  any  person  or  persons,  or  body  corporate  or  politic,  any  and 
all  writings,  notes,  bonds,  mortgages  on  real  estate  or  personal  property, 
or  other  security  of  whatsoever  name  or  kind  ;  to  enter  into  any  arrange- 
ment, agreement  or  contract  with  any  person  or  persons,  association, 
copartnership,  or  corporation,  in  reference  to  the  storing,  forwarding 
or  freighting  of  any  kind  of  property,  by  this  corporation,  or  to  any 
and  all  business  incidental  to  or  arising  from  the  transportation  of  per- 
sons and  property." 

No  other  or  further  purpose  of  the  organization  is  stated  in  the  articles, 
and  no  other  or  different  business  than  is  mentioned  in  the  foregoing  ex« 
tract  is  authorized  therein. 

In  determining  the  legal  functions  of  the  plaintiff,  the  terms  of  the 
articles  of  incorporation  must  necessarily  control ;  and  unless  these  speo 
ify  or  by  necessary  implication  include  the  buying  of  grain,  the  contract 
stated  in  the  pleadings  is  ultra  vires  on  the  part  of  the  plaintiff. 
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It  seems  very  clear  that  the  articles  contemplate  that  the  business  of 
the  plaintiil  should  be  confined  to  that  of  a  common  carrier  of  persons 
and  property.  Of  course  as  a  common  carrier,  the  plaintiff  has  power  to 
make  all  contracts  necessary,  perhaps  convenient  to  the  carrying  on  of 
that  business.  Possibly  it  might  lawfully  purchase  grain  and  other  p  o- 
duce  for  storage  and  shipment,  for  the  purpose  of  keeping  its  warehouses 
and  boats  employed,  which  but  for  such  purchase  would  have  been  unem- 
ployed ;  although  such  power,  even  under  such  circumstances,  may  well 
be  doubted.  But  there  is  nothing  in  the  pleadings  or  testimony  tending 
to  show  that  the  contract  under  consideration  was  made  for  any  such 
purpose,  or  that  any  such  contingency  had  arisen.  Hence  the  question 
to  be  determined  is,  whether  the  plaintiff  can  lawfully  buy  and  sell  the 
produce  of  the  country  in  the  same  manner  and  to  the  same  extent  that 
a  natural  person  may. 

We  think  this  question  must  be  answered  in  the  negative.  There  is 
no  necessary  connection  between  the  business  of  a  common  carrier  and 
that  of  buying  and  selling  the  commodities  which  the  carrier  transports. 
Neither  is  the  latter  business  necessarily  or  usually  dependent  upon  the 
fonner.  The  two  are  as  essentially  distinct  as  the  business  of  the  carrier 
and  that  of  the  producer.  It  will  scarcely  be  claimed  that  the  plaintiff  in 
authorized,  under  its  articles  of  incorporation,  to  purchase  large  tracts  of 
land  on  which  to  raise  grain  and  other  produce  to  be  stored  in  its  ware- 
houses and  shipped  over  its  lines.  If  it  may  not  do  this,  it  is  not  per- 
ceived  on  what  principle  it  may  purchase  the  commodities  instead  of  rais- 
ing them.  We  think  the  principle  is  the  same  in  both  cases.  Moreover, 
in  view  of  the  fact  that  the  transportation  of  the  products  of  the  country 
is  mainly  controlled  by  powerful  corporations,  representing  immense  ag- 
gregations of  capital,  there  arc  reasons,  if  not  of  public  policy,  certainly 
reasons  which  should  have  much  weight  with  the  legislature,  for  confin- 
ing common  carriers  to  their  legitimate  business  as  carriers.  At  least 
no  forced  construction  of  their  ch^irters  should  be  sanctioned  to  enable 
them  to  become  producers  or  purjhasers  of  such  products.  By  confining 
them  to  the  proper  business  of  common  carriers,  the  temptation  to  make 
unjust  discriminations  in  the  transportation  of  their  own  property,  to  the 
manifest  injury  and  oppression  of  persons  having  like  property  for  trans- 
portation, can  only  be  avoided.  Hence,  while  it  is  conceded  that  the 
legislature  may  confer  upon  a  corporation  common  carrier  the  right  of  a 
natural  person  to  buy  and  sell  the  commodities  which  it  transports  it 
must  be  held  that  until  so  conferred  the  right  does  not  exist. 

We  conclude  that  the  contract  set  forth  in  the. pleadings,  as  to  the 
plaintiff,  is  tdtra  vires,  and  that  no  claim  for  damages  resulting  from  a 
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breach  thereof  can  be  successfully  asserted  by  either  party.  This  dis- 
poses of  the  counter-claim  of  the  defendant,  and  of  all  claims  of  the  plain- 
tiff  except  the  claim  to  recover  the  $1,000  paid  on  account  of  the  at* 
tempted  purchase  of  the  wheat. 

But  the  question  remains  whether  the  plaintiff  is  entitled  to  recover 
the  $1,000.  If  it  can  recover  it,  no  good  reason  is  perceived  why  it  may 
not  do  so  in  this  action.  The  complaint  states  all  the  facts  essential  to 
be  averred  in  an  action  to  recover  the  same,  except  that  the  plaintiff  had 
no  power  to  make  the  contract,  and  that  omission  may  be  supplied  by 
amendment.  Such  an  amendment  cannot  prejudice  the  defendant,  for, 
In  the  progress  of  the  case  thus  far,  he  has  constantly  asserted  such 
want  of  power  as  a  defense. 

An  extended  discussion  of  the  question  will  not  be  profitable.  There 
are  many  adjudications  in  this  country  and  in  England,  bearing  upon  it, 
some  of  which  are  cited  in  the  brief  of  counsel  for  the  plaintiff.  The  cases 
have  been  carefully  examined,  and  we  think  the  rule  may  fairly  be 
deduced  from  them,  that  when  money  has  been  paid  upon  an  executory 
agreement,  which  is  free  from  moral  turpitude,  and  is  not  prohibited  oy 
positive  law,  but  which  is  invalid  by  reason  of  the  legal  incapacity  of  a 
party  thereto,  otherwise  capable  of  contracting,  to  enter  into  that  particular 
agreement,  or  for  want  of  compliance  with  some  formal  requirement  of 
the  law  (as  that  the  contract  shall  be  in  writing,  and  the  like),  the  money 
fio  paid  may,  while  the  agreement  remains  executory,  be  recovered  back 
by  the  party  paying  it,  in  an  action  for  money  had  and  received. 

Many  of  the  cases  go  farther,  and  sustain  the  action  when  some  of  the 
foregoing  conditions  are  wanting.  But  the  exigencies  of  this  case  do  not 
require  us  to  determine  how  far  the  rule  may  be  extended,  or  what  con- 
ditions may  be  omitted  therefrom  without  defeating  the  action.  The 
rule  is  here  stated  most  favorably  for  the  defendant ;  and  yet  it  is  clear 
that  under  it  the  plaintiff  may  maintain  an  action  to  recover  the  money, 
paid  on  the  invalid  agreement.  A  contract  to  buy  wheat  is  an  innocent 
one  ;  no  statute  has  prohibited  it ;  and  this  particular  agreement  is  invalid 
only  because  of  the  accident,  that  the  purchaser  is  a  corporation  instead 
of  a  natural  person,  and  happens  to  lack  authority  to  make  this  particular 
contract. 

In  addition  to  the  cases  on  this  subject  cited  by  counsel,  the  following 
will  be  found  to  sustain  the  views  above  expressed :  Bagott  v.  Orr^  2  Bos* 
A  Pul.  472 ;  Loxory  v.  Bourdieu,  Doug.  468 ;  Auhert  v.  Walsh,  3  Taunt. 
277  ;  Busk  v.  Walsh,  4  id.  290.  In  Thomas  v.  Sowards,  25  Wis.  631, 
the  lule  above  stated  was  applied.  See  also  Brandies  v.  Neustadtl^  13  id. 
142.  But  it  is  argued  by  the  learned  counsel  for  the  defendant,  .hat  tho 
Vol.  XIX.— 99 
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case  of  The  M.  W.  ^  M.P,  R.  Go.  v.  The  W.  ^  P.  P.  R.  Co,,  7  Wia. 
5P,  is  an  authority  fatal  to  the  plaintiff's  right  to  recover.  That  ^as  a 
mortgage  given  to  secure  the  performance  of  an  agreement  which  the 
court  held  to  be  uUra  vires.  It  was  as  Chief  Justice  Whiton  said  in  the 
opinion,  an  action  founded  on  the  agreement  and  on  it  alone.  The  con- 
tract failing,  the  action  failed  as  a  matter  of  course.  In  strict  Dbedience 
to  the  authority  of  that  decision,  we  hold  in  this  case,  that  so  far  as  the 
action  is  founded  on  the  void  agreement,  it  cannot  be  maintained.  Had 
that  been  simply  an  action  to  recover  the  amount  paid  by  the  plaintiff 
for  'the  use  of  the  defendant,  it  might  have  been  decided  differently. 
But  it  was  not  such  an  action,  and  the  court  did  not  determine  whether 
such  an  action  could  be  maintained.  The  case  is  not,  therefore,  an 
authority  against  the  plaintiff*s  right  to  recover  his  advances  on  account 
of  the  void  executory  agreement. 

Bjf  the  Court. — The  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

A  motion  for  rehearing  was  denied. 
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8$e  NBOOTIABLB^  iNSTRUMESn. 

ACTION. 

L  JLpaind  earrier  for  failure  to  carry,]  Plaintiff  sent  to  D.  by  defendant, 
an  expreeB  oompanj,  money  which  he  owed  D.  and  which  he  had  agreed 
to  Bend  by  express.  Defendant  failed  to  deliver  it  to  D.,  and  plaintiff 
afterward  paid  D.  and  brought  this  action  to  recover  the  money  sent. 
Held^  that  plaintiff  was  the  proper  party  to  bring  the  action.  Southern 
Express  Company  v.  Craft  (Miss.),  4,  and  note,  12. 

9.  WTien  consignor  a  proper  party,]  Semble,  that  an  action  against  a  carrier 
for  breach  of  a  contract  to  carry  is  well  brought  by  the  consignor  whether 
the  property  was  in  him  or  not,  because  the  carrier  agreed  with  him  to 
carry  the  goods  safely,  and  the  action  is  for  a  breach  of  that  agree- 
ment, lb, 

8.  Threats  —  declaration,]  Declaration  that  defendant  did  wrongfully  threaten 
plaintiff  with  great  injury.   Meld  too  general.     Grimes  v.  Gates  (Vt.),  129. 

4.  What  threats  actionable.]  Declaration  that  defendant  did  threaten  to  have 
**  plaintiff  arrested  and  imprisoned  in  the  State  prison."  Held  sufficient 
on  demurrer.  3. 

IK.  Against  orie  interfering  with  estate  of  deceased  person.]  One,  Vho,  as  the 
widow's  agent,  in  good  faith  sells  perishable  property  of  the  estate  of  the 
dead  husband  and  accounts  for  the  proceeds,  is  not  liable  to  an  adminia- 
trator  afterward  appointed.    Perkins  v.  Ladd  (Mass.),  874. 

6.  For  breach  of  contract  —  when  it  accrues,]    An  action  for  the  breach  of  a 

written  agreement  to  purchase  land  brought  before  the  expiration  oi  the 
time  given  for  the  purchase,  cannot  be  maintained  by  proof  of  an  abso- 
lute refusal  on  the  defendant's  part  ever  to  purchase.  Daniels  v.  Ifewton 
(Mass.),  884,  and  note,  894. 

7.  Escape  of  gas  through  negligence  of  makers  —  injury  to  property.]    The 

owner  of  a  house  cannot  maintain  an  action  against  a  gas-light  company 
for  an  injury  to  his  reversionary  interest,  caused  by  the  negligence  of  the 
company  in  permitting  gas  to  escape  into  the  house,  if  the  immediate 
cause  of  the  injury  was  the  explosion  of  the  gas  by  the  negligence  of  a 
tenant  in  possession  of  the  house.  BarHett  v.  Boston  Gas4ig?U  Co.  (Mass.), 
421. 

For  fraudulent  representations  on  sale  of  land,]    See  Fraud,  315. 

By  owner  of  property  against  erector  of  nuOtance  thereon  to  recover  damages 
paid  to  one  injured  thercb^y.]    See  NuISA^XE,  324. 
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FcT  nuisance  through  negligent  of  others.}    See  NursAWCK,  S84 
On  policy  of  life  insurance  —  parties,]    See  Insurance,  ^29. 
On  judgment  of  another  StaU.]    See  Judgment,  398. 

ADMINISTRATOR. 
See  Equitable  Conversion,  293 ;  Exmcnnom^ 

ADULTERY. 
Stidenee  im  trial  for,]    See  Evidence.  346. 

AGENT. 
4if  iniuranee  company,]    See  Insurance. 

AGISTMENT. 
NegUet  of  agister.]    See  Bailment,  186. 

AGREEMENT. 
To  wUve  exemption  void,]    See  ExEiiPTiON,  61. 

See  Contract. 

ALIMONY. 
Decree  of  courts  of  another  State.]    See  Judgment,  188. 

ALTERATION  OF  INSTRUMENT. 
Adding  j^ace  of  payment,]    See  Neootiablb  In8Truusnti»  74 

AMENDMENT. 
See  Usury,  96. 

APPEAL. 
Bight  of  prisoner  to  haU  pending.]    See  Bail,  32. 

ARREST. 

May  be  made  by  police  officer  for  felony  ioith^ut  warrant,]  A  police  officer  luui 
a  riglit  to  arrest  without  a  warrant,  where  he  has  reasonable  or  probable 
cause  to  believe  that  a  felony  has  been  committed,  and  he  will  be  justified 
for  an  assault  upon  one  endeavoring  to  assist  the  arrested  person  in  escap- 
ing without  showing  that  such  person  was  guiltj  of  the  offense  charged. 
DcBring  v.  State  (Ind.),  669,  and  note*672, 

ASSAULT  AND  BATTERY. 

1.  Administering  "love  powder,"]  One  is  guiltj  of  an  assault  and  battery 
who  delivers  to  another  a  thing  to  be  eaten  {e,  g,),  figs  containing  '*  love 
powders,"  knowing  that  it  contains  a  foreign  substance  and  concealing 
the  fact,  if  the  other,  in  ignorance  of  the  fact,  eats  it  and  is  injured  in 
health.     Commofiwealth  v.  Stratton  (Mass.),  850,  and  note,  352. 

9.  Criminal  assault  and  battery  —  negligence,]  One  who  negligently  dilTet 
over  another  is  not  guilty  of  a  criminal  assault  and  battery,  although  hm 
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does  it  while  yiolating  a  city  ordinance  against  fast  driving.    Ckfmman- 
wealth  V.  Adams  (Mass.),  363. 

ASSESSMENT. 
For  local  improvements.]    See  Betterments. 

ATTACHMENT. 

When  officer  trespasses.]  An  officer,  who  attaches  goods  exempt  by  law  from 
attachment,  is  a  trespasser.  Kiff  v.  Old  Colony  dD  KewporiRy,  (^.(Mass.) 
429. 

Beeoverp  of  money  extorted  by  means  of.]    See  Duress,  867. 

Of  goods  in  possession  of  carrier  —  effect  on  carrier's  UalnUty.]  See  Carrier, 
429,  727. 

ATTORNEY  AND  COUNSEL. 

Power  of  attorney  to  compromise  an  action.]  An  attorney  at  law  has  no  power 
merely  by  his  retainer  as  such,  to  compromise  an  action  and  consent  to 
the  entry  of  judgment  in  accordance  with  a  stipulation,  if  his  client,  with 
the  knowledge  of  the  adverse  attorney,  objects  to  it,  and  such  objection 'is 
brought  home  to  the  attention  of  the  court  before  the  judgment  is  entered. 
Preston  v.  HiU  (Cal.),  647. 

Claims  against,  for  conversion  of  client's  money  are  fiduciary  debts.]  See 
Bankrufi^cy,  40. 

Fees  of  as  damages  in  actions  on  eooenant  of  warranty.]    See  Damages,  49. 

Poioer  of  one  member  of  firm  of  attorneys  to  make  note.]  See  Partnership, 
757. 

AUCTION. 

1.  Terms  of  sate  —  cash  payment.]  When  the  terms  of  a  sale  by  auction  re- 
quire a  cash  payment,  the  auctioneer  has  no  authority  to  receive  as  pay 
ment  a  check  upon  a  bank  in  which  the  drawer  has  at  the  time  no  funds ; 
and  the  vendor  is  not  bound  by  the  act  of  the  auctioneer,  though  he  omita 
to  notify  the  vendee  that  he  repudiates  it.  Broughton  v.  SUloicay  (Mass.), 
812. 

8.  Employment  of  ** pvffers."]  By-bidding  or  puffing  at  an  auction  sal e«  ad- 
vertised "  to  be  positive/'  of  land  in  lots  will  render  the  sale  voidable  by 
a  purchaser  Influenced  by  such  bidding,  whether  that  bidding  was  upon 
the  lot  purchased  by  him,  or  upon  lots  previously  offered,  even  though 
such  bidding  was  instigated  by  the  auctioneer  without  the  seller's  knowl- 
edge J  but  if  it  appears  that  he  was  not  so  influenced,  the  sale  is  valid. 
Curtis  V.  Aspinwall  (Mass.),  332. 

8.  Terms  of  sale  — title.]  Land,  that,  without  the  owner's  knowledge,  wa« 
under  attachment,  was  sold  by  auction,  ten  days  being  "  allowed  to  examine 
the  title,  within  which  time  the  property  must  be  settled  for  at  the  office 
of  the  auctioneer."  The  attachment  was  not  discharged  within  the  ten 
days,  but  within  that  time  the  purchaser  had  written  to  the  auctioneer 
declining  **to  proceed  further  in  the  matter,"  as  he  considered  "the 
whole  proceeding  invalid."    In  an  action  against  the  purchaser  for  a  re* 
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f  usal  to  complete  the  contract,  held,  tliat,  as  ilie  vendor  was  bound  to  give 
a  good  title  only  upon  compliance  mtli  the  terms  of  the  sale  within  ten 
days,  the  purchaser's  letter  was  a  waiver  of  his  right  to  object  to  the  at 
tachment  as  an  incumbrance.  Ih. 

4.  Damages  for  failure  to  complete  purchase.^  Land  was  sold  by  auction,  a 
sum  of  money  to  be  paid  "  on  the  spot,  which  will  be  forfeited  to  the 
seller  if  the  terms  and  conditions  are  not  complied  with,  but  the  forfeit- 
ure of  said  money  does  not  release  the  purchaser  from  the  obligation  to 
take  the  property."  In  an  action  against  the  purchaser  for  not  taking  the 
property,  Jield,  that  the  money  paid  at  the  sale  should  be  considered  bj 
the  jury  in  reduction  of  damages,  lb, 

AUTREFOIS  ACQUIT. 
See  Criminal  Law,  719. 

BAIL. 

BiglU  to,  after  conmctum.]  The  constitution  provided  that  **  all  prisonen  shall 
be  bailable  upon  sufficient  sureties."  Held^  that  a  statute  denying  ball 
to  a  prisoner  after  conviction,  and  pending  an  appeal,  was  valid.  Em 
parte  EzeU  (Tex.),  82. 

Surrender  of  principal.]    See  Escafb,  98. 

BAIL  BOND. 

Blank  in.]    See  Bond,  29. 

BAILMENT. 

L .  Agistment  —  neglect  of  agister  —  recoupment  of  damage.]  Plaintiff,  having 
agreed  to  pasture  defendant's  sheep,  turned  them  into  a  field  separated 
from  a  field  of  S.  by  an  insufficient  fence,  part  of  which  it  was  plaintiff's 
duty  to  maintain.  The  sheep  escaped  into  S.'s  field,  where  they  became 
diseased  from  contact  with  other  sheep.  Held,  in  an  action  of  account  for 
the  agistment,  that  plaintiff  ip^s  guilty  of  negligence  in  suffering  the 
sheep  to  escape,  and  that  defendant  could  recoup  the  damage.  Sargent  v. 
Slack  (Vt.),  136,  and  note,  139.  ^ 

8.  Gratuitous  bailee.]  A  gratuitous  bailee  is  only  liable  for  gross  negligence ; 
he  is  not  bound  to  any  special  or  extraordinary  measures  to  protect  the 
property,  and  the  negligence  with  which  he  can  be  charged,  or  which  is 
the  proper  subject  of  evidence,  is  only  that  which  is  connected  with  and 
directly  contributes  to  the  loss.  Firnt  Nai,  Bank  v.  Ocean  Nait,  Bank 
(N.  Y.),  181. 

Liability  of  national  banks  as  bailees.]    See  Bank,  122, 181. 

Cf  property  taken  in  replevin — loss  of.    See  Rbflsvin,  598L 

BANK. 

1.  Sureties  on  oJMal  bond  of  cashier  relecuedby  negligence  of  direetore.]  Defend* 
ants  became  sureties  on  the  official  bond  of  a  bank  cashier,  being  induced 
so  to  do  by  a  statement  published  by  the  directors,  according  to  law,  where 
by  the  affairs  of  the  bank  appeared  to  be  well  managed.     The  cashier  of 
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the  bank  was  a  defaulter  when  the  statement  was  published,  of  which  fact 
the  directors,  by  the  use  of  slight  care,  might  have  learned.  In  an  action 
on  the  bond  for  subsequent  embezzlement,  Iield^  that  the  sureties  were  not 
liable  :  they  had  a  right  to  believe  that,  before  publishing  the  statement, 
the  directors  had  used  reasonable  diligence  in  ascertaining  the  condition 
of  the  bank,  and,  being  misled  by  the  statement,  were  not  bound.  Graven 
Y.  Lebanon  National  Bank  (Ky.),  50. 

IB.  Acceptance  of  bond."]  It  is  not  essential  that  national  banks  shall  signify 
their  acceptance  of  the  official  bonds  of  their  officers  in  writing,  lb, 

8.  8peeial  deposits  for  safe-keeping  in  national  banks,"]  The  taking  of  special 
deposits,  to  keep  merely  for  the  accommodation  of  the  depositor,  is  not 
within  the  authorized  business  of  national  banks ;  and  the  cashiers  of 
such  banks  have  no  power  to  bind  them  on  any  express  contract  accom- 
panying, or  any  implied  contract  arising  out  of,  such  taking.  WHey  ▼. 
First  National  Bank  (Vt.),  122. 

4.  Liability  for  deposits  for  safe4ceeping.'\    The  cashier  or  other  executive  offi- 

cer of  a  national  bank  has  not,  in  the  absence  of  special  authority  from 
the  directors  or  of  a  usage  or  practice  so  to  do,  power  to  receive,  on  behalf 
of  the  bank,  property  for  safe-keeping.  First  National  Bank  v.  Ocean 
National  Bank  (N.  Y.),  181,  and  note,  192. 

5.  Quere  as  to  the  power  of  a  national  bank  to  become  a  bailee  of  property 

either  gratuitously  or  for  hire.  lb, 

6.  £hndence  — ultra  vires.]    In  an  action  against  a  bank  for  the  loss  of  prop- 

erty which  it  had  received  as  gratuitous  bailee,  held,  that,  the  declara- 
tion and  admissions  of  the  president,  tending  to  show  negligence  on  his 
part,  made  after  the  transaction,  and  when  not  acting  within  the  limit  of 
his  authority,  were  not  binding  upon  the  bank.  lb, 

7.  Unauthorized  payment  of  check  to  agent  of  payee,]    Plaintiffs,  having  re- 

iseived  the  check  of  a  third  party  payable  to  their  order,  indorsed  it  to 
the  order  of  the  cashier  of  defendants'  bank  and,  inclosing  it  in  an  en- 
velope, sent  it  to  the  bank  for  deposit  by  a  messenger  whom  they  knew  to 
be  untrustworthy.  The  messenger  removed  the  check  from  the  envelope 
and  presented  it  to  the  bank  for  payment,  stating  that  plaintiffs  desired  the 
money.  The  bank  gave  to  the  messenger  the  amount  of  the  check,  and 
he-  absconded  with  it.  The  payment  was  not  in  the  usual  course  of 
business.  Held,  that  plaintiffs  could  recover  of  the  defendants  the  amount 
of  the  check.    Bristol  Knife  Co.  v.  First  National  Bank  (Conn.),  517. 

BANKRUPTCY. 

1.  Fiduciary  debts  —  claims  against  attorneys.]  A  claim  against  an  attorney  for 
the  conversion  of  his  client's  money  or  property  is  a  debt  created  while 
acting  in  a  fidudary  character  and  is  not,  within  the  meaning  of  the  bank- 
rupt act,  discharged  by  proceedings  in  bankruptcy.  Flanagan  v.  Pearson 
(Tex.),  40. 

%  Plea  of,  €U  bar  to  action,]  Action  on  promissory  notes ;  plea  in  bar  that 
since  the  commencement  of  the  action  defendant  had  been  adjudged  a 
bankrupt »  and  that  plaintiff  had  proved  its  debt  in  bankruptc/f  and  that 
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the  bankraptcy  proceedings  were  still  pending.    Held  bad  on  demiimr 
Ths  Brandon  Manufacturing  Co.  v.  Ftomt  (Vt.),  118. 

Vf  firm  —  noU  --  demand  of  payment]    See  Nbgotiablb  In8TBU10SBT8»  JW7 

Of  insured  -- effects  change  of  title  mthin  policy. 1    See  Insubakcb,  372. 

Of  mortgagor  —  effect  on  power  of  eale.]    See  Mortgagb,  476. 

BASTARD. 
See  Dbscbnt,  553. 

BETTERMENTS. 

AuemmenU  for — property  benefited  ^  railroad  property.]  Assessments  for 
betterments  were  required  by  defendants*  charter  to  be  made  on  the  prop 
ertj  specially  benefited.  A  railroad  company  was  assessed  for  the  paving 
of  a  street  in  front  of  its  passenger  station,  which  paving  made  access  to 
the  station  more  easy  and  increased  the  value  of  the  land  for  building  or 
other  business  purposes.  Meld,  that  the  company  was  not  liable  to  the 
assessment,  as  their  property  was  not  specially  benefited  for  any  purpose 
for  which  they  could  lawfully  use  it.  i\r.  F.  A  If.  E.  B,  Co,  v.  JVsif 
Saisen  (Conn.),  584. 

lAenfor^  on  eemeteriee,]    See  Cbmsteriss,  78. 

BILLS  AND  NOTES. 
See  Negotiable  IxsTBUMSvm. 

BLANK. 
In  band^  foh$n  toitf  not  avoid.]    See  Boko,  39. 
In  d€Ue  of  bond,  presumption  as  to.]    See  Botxu,  SO, 

BOND. 

t.  Blank  in,]  A  bail  bond  described  A  B  as  principal,  and  was  conditioned 
that  whereas  an  indictment  had  been  found  agpidnst  A  B.  "  Now  If  the 
above  bounden  — ^-^~  shall  make  his  personal  appearance  at  the  next 
term/'  etc.,  the  bond  to  be  void.  Held,  that  the  bond  was  good,  notwith. 
standing  the  blank,  and  bound  A  B  to  appear.    Gorman  ▼.  State  (Tex.),  29 

8.  Presumption  as  to  date.]    A  bond  was  dated  the  day  of  ,  1869. 

Held,  that  the  legal  presumption  was  that  it  did  not  become  binding  on 
the  obligors  until  the  last  day  of  that  year.  Chxtves  v.  LiSbanon  JfTutional 
Bank  (Ky.),  50 

BURIAL  PLACES. 

lAens  on,  for  local  improvements.]    Sec  CBifBTEBiBS,  78. 

CARRIER 

OF  GOODS. 

1.  Express  company — conditions  in  receipts,]  Plaintiff  delivered  to  an  express 
company  a  package  for  transportation,  and  received  a  receipt  providing 
that  the  company  should  not  be  liable  for  any  loss  or  damage  (1) "  to  any 
box,  package  or  thing  for  over  fifty  dollars,  unless  the  true  value  thereof 
is  herein  stated ; "  nor  (2)  "  imless  the  claim  therefor  shall  be  mads  in 
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writing  within  thirty  days  from  the  accruing  of  the  cause  of  action." 
MM,  (1)  that  tlie  first  condition  did  not  include  a  loss  occasioned  by  the 
company's  negligence,  and  (2)  that  the  condition  second  could  hot  be  en- 
forced unless  pleaded.     Westcott  v.  Fargo  (S.  Y.),  300. 

2.  WfietC  atiaehinent  of  goods  toill  luft  excuse  deliverj/.]  If  goods  e3:empt  from 
attachment  are  taken  from  a  carrier  by  an  officer,  who  attaches  them  aa 
the  property  of  the  owner,  it  is  no  defense  to  an  action  against  the  cairier 
by  the  owner  for  failure  to  deliver  the  goods  that  they  were  takeu  from 
him  against  his  will  and  without  fraud  or  collusion  on  his  part,  or  that  he 
was  ignorant  of  the  nature  of  the  goods,  and  supposed  the  attachment 
to  be  valid.    Kiff  v.  Old  Colony,  etc.,  Ry.  Co,  ^Mass.)  429. 

t.  Liability  of,  for  goods  taken  from  him  under  legal  process.]  A  common  carrier 
is  excused  from  liability  for  not  carrying  and  delivering  goods  received  for 
carriage,  when  they  are,  without  his  fault,  act  or  connivance,  seized  and 
taken  from  his  possession  by  virtue  of  legal  process.  It  is  necessary, 
however,  for  him  to  give  immediate  notice  to  the  shipper  of  such  seizure. 
Ohio  d  Mississippi  Ry.  Co.  v.  Yoke  (Ind.),  727. 

4.  Delivery  —  railroad  —  when  becomes  warelwuseman.]    A  railroad  corporation 

ceases  to  be  a  common  carrier  and  becomes  a  warehouseman,  as  matter  of 
law,  when  it  has  completed  the  duty  of  transportation  and  assumed  the 
position  of  warehouseman,  as  matter  of  fact  and  according  to  the  usages 
and  necessities  of  the  business  in  which  it  is  engaged.  Rice  v.  Hart 
(Mass.),  483. 

5.  .]  Goods  delivered  to  a  railroad  corporation,  as  a  common  carrier,  for 
transportation,  reached  the  point  of  destination  at  half  .past  three  in  the 
afternoon  of  Saturday,  in  one  of  the  rear  cars  of  a  long  freight  train, 
which,  on  account  of  its  length,  was  divided  into  sections,  and  these  were 
moved  up  separately  to  the  freight  station,  and  their  contents  discharged. 
The  consignee's  teamster,  who  was  sent  for  the  goods,  reached  the  station 
at  a  quarter  past  four,  of  the  same  afternoon,  and  remained  until  five,  at 
which  time  the  car  containing  the  goods  had  not  been  moved  up  to  the 
station  or  discharged.  He  was  told  by  the  agents  of  the  carrier  that  the 
goods  would  not  be  ready  for  delivery  that  day,  but  that  when  reached 
they  would  be  placed  in  the  freight  station  near  the  door,  where  he  could 
get  them  on  the  following  Monday.  The  goods  were  discharged  and 
placed  in  the  freight  station  on  Saturday,  but  too  late  for  delivery,  and 
the  building  and  its  contents  were  destroyed  by  fire  that  night,  without 
any  negligence  on  the  part  of  the  railroad  corporation.  Held,  that  the 
liability  of  the  railroad  corporation  as  a  carrier  was  ended  before  the  loss 
of  the  goods,  lb. 

0.  Liability  for  loss  of  goods  by  connecting  carrier.]    Where  a  common  carrier 
received  goods  to  be  delivered  at  a  point  beyond  its  own  line  by  a  con 
necting  carrier,  held,  that  such  common  carrier  was  liable  for  a  loss  of  the 
goods  while  in  the  hands  of  the  connecting  carrier  in  the  absence  of  a 
contract  exempting  from  such  liability.     Ea^it  Tennessee^  etc,,  R.  M.  Co.  v 
Rogers  (Tonn.),  589. 
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OF  PASSENGERS. 

7.  Liability  in  unforeseen  emergency  —  unusttal  flood.]  A  common  carrier. 
while  transporting  goods,  in  case  of  accident  or  emergency  is  Dot  bonnd 
to  use  all  the  diligence  which  human  sagacity  could  suggest  in  pro- 
tecting such  property,  but  only  to  use  actively  and  energetically  such 
means  as  would  suggest  themselves  to,  and  be  within  the  knowledge  and 
capacity  of,  well-informed  and  competent  business  men  in  such  positions, 
and  such  diligence  as  prudent,  skillful  men  engaged  in  that  kind  of  busi- 
ness might  be  expected  to  use.  Nashville,  etc.,  R.  R,  Co.  v.  David  (Tenn.), 
594. 

8. .]  Accordingly  the  failure  by  a  railroad  company  to  provide  against  a 

flood  of  unprecedented  height,  and  to  take  all  means  to  ascertain  the  com- 
ing of  such  flood  whereby  goods  being  transported  were  lost,  provision 
having  been  made  against  a  flood  equal  to  the  highest  previous  known 
rise  of  water,  held,  not  to  render  the  company  liable  for  the  loss  of  the 
goods,  lb. 

9.  Obligation  to  carry  and  set  down  at  destina>tion  —  dama>ges.]    Plaintiff  en- 

tered defendants'  cars  and  paid  his  fare  to  B.  The  train  did  not  stop  there, 
but  ran  by  two  miles  to  a  water  tank.  Plaintiff  demanded  that  the  train 
should  return  to  B,  but  the  conductor  gave  him  the  option  to  ride  to  the 
next  station  and  return  to  B  by  the  first  train  free  of  charge,  or  to  leave 
the  train  at  the  tank.  He  chose  the  first  alternative,  and  thus  reached  B 
after  some  three  hours'  delay.  Plaintiff  sustained  no  bodily  injury,  mental 
suffering,  insult,  oppression  or  pecuniary  loss.  Held,  that  the  plaintiff  had 
a  cause  of  action  against  the  defendants  for  failing  to  set  him  down  at  B, 
but  that  he  could  not  recover  punitive  damages.  Thompson  v.  N.  0.,J.  <& 
G.  i^.  R.  R.  Co.  (Miss.)  12. 

10.  Liability  to  master  for  injury  to  apprentice.]  A  declaration  in  tort  alleged 
that  the  defendant  was  a  common  carrier  of  passengers  between  two 
places  ;  that  the  plaintiff's  apprentice  was  on  the  defendants'  car  on  a  day 
stated,  for  hire  paid  by  the  apprentice  in  the  absence  of  the  master;  that, 
by  the  defendants*  negligence  in  carrying  the  apprentice,  he  was  injured, 
and  the  plaintiff  thereby  lost  his  services.  Held,  on  demurrer,  that  the 
declaration  disclosed  a  good  ground  of  action.  Ames  v.  Union  Ry.  Co» 
(Ma.-«s.)  426. 

11.  Railroad  —  running  behind  time — proximate  cause.]  A  railroad  train, 
running  three-quarters  of  an  hour  behind  time,  was  upset  by  a  gust  of 
wind  and  plaintiff  was  injured.  The  wind  did  not  extend  to  that  part  of 
the  road  where  the  train  would  have  been  if  running  on  time.  Held,  that 
the  negligence  of  the  company  in  running  behind  time  was  not  the  prox- 
imate cause  of  the  injury,  and  that  it  was  not  liable  therefor.  McClary 
V.  Sioux  City,  etc.,  Ry.  Co.  (Neb.)  631. 

12  Not  liable  as  innkeeper.]  The  owner  of  a  steamship  carrying  paseengert 
for  hire  is  not  an  innkeeper,  although  the  passenger  pays  a  round  sam  fox 
transportation,  board  and  lodging.  Clark  v.  Burns  (Mass.),  456,  and  noU 
458. 
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18.  The  owner  of  a  steamship  is  not  liable  as  a  common  carrier,  for  a  watch, 
worn  bv  a  passenger  on  his  person  by  day  and  kept  by  him  within  reach 
at  night,  whether  retained  upon  his  person,  or  placed  under  his  pillow, 
or  in  a  pocket  of  his  clothing  lianging  near  him.  Jb. 

14..  Q^ention  cf  negligence!]  In  an  action  against  a  common  carrier  of  passen- 
gerB  for  the  loss  of  a  watch  stolen  from  the  state-room  of  a  passenger  in 
the  night  time,  the  case  was  submitted  on  agreed  tactn  to  ihe  judgment 
of  the  Superior  Court,  which  ruled  that  the  pialntijS  oould  not  maintain 
hia  action,  and  gave  judgment  for  th<»  defendant.  Held,  that  the  ques- 
tion, whether  upon  the  facts  the  inference  could  be  properly  drawn  that 
the  defendant  was  guilty  of  negligence,  was  not  open  to  the  plaintiff 
upon  a  bill  of  exceptions,  lb. 

15.  Pcusenger  bound  by  regulations.]  It  is  the  duty  of  a  passenger  upon  a  rail- 
way to  inform  himself  beforehand  of  the  regulations  of  the  company  for 
running  its  trains,  and  the  fact  that  a  ticket  for  a  certain  station  is  sold  to 
him  by  the  company  without  notice,  and  that  he  is  permitted  to  enter  the 
first  train  leaving  thereafter,  does  not  entitle  him  to  require  that  the  train 
be  stopped  at  such  station  if  it  is  not  in  accordance  with  the  regulations 
for  running  trains.     Pittsburgh,  etc.,  Ry,  Go,  v.  Nuzum  (Ind.),  703. 

Action  against,  for  failure  to  ca/rry,  by  whom  brought.]  See  Action,  4,  and 
noie^  12. 

CarUrciets  of,  when  ultra  vires.]    See  Corporation,  781. 

CATTLE. 

Liability  of  owner  for  acts  occasioned  by  stranger.]  When  by  the  wrongfoi 
acts  of  a  stranger  the  cattle  of  A  are  driven  upon  the  land  of  B,  the 
owner  of  them  is  not  liftble  to  B  in  an  action  of  tort.  Hartford  v.  Brady 
(Mass.),  877. 

CEMETERY. 

Uen  on,  for  local  improvements — sale  of]  Cemeteries  or  graveyardis  will  not 
be  subjected  to  sale  to  satisfy  liens  on  them  for  improvements  of  adjacent 
streets  —  especially  where  the  disturbance  of  cemeteries  or  graveyards  is 
made  a  penal  offense  by  statute.     Louisville  v.  Netin  (Ky.),  78,  and  note,  79. 

CERTIFICATE  OF  DEPOSIT. 
When  negotiable— HabUity  of  indorser.]    See  Nsqotiablb  Instruments,  176. 

CHATTEL  MORTGAGE. 

TVffMT  by  secoTid  mortgagee,]  A  second  mortgagee  of  personal  property,  who  ii 
not  in  actual  possession,  cannot  maintain  an  action  in  the  nature  of  tioTM 
lor  its  conversion.    Ring  v.  J^eale  (Mass.),  316. 

CHECK. 
See  Bank. 

crrr. 

See  McNiciPAL  Corporations. 
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COLLECTOR, 
Q^  lm96i,  Thai  obliged  to  give  receipt  ]    See  Taxation. 

COMMON  CARRIER. 
See  Carrier. 

CONFLICT  OF  LAWS. 
See  Tort,  400. 

CONSIGNOR. 
When  party  to  aeUonfor  breach  of  contract  to  carry.]    See  c^-^v^rm^  ^ 

CONSPIRACY. 
To  induce  one  to  violate  an  injunction.']    See  Patent,  642. 

CONSTITUTIONAL  LAW. 

1.  Taxation  for  other  than  public  purposes.  Municipal  eorporaHonJ]  A  stat- 
ute authorized  towns  to  issue  bonds  to  raise  money  "  for  the  parpose  of 
providing  the  destitute  citizens  of  such  townships  with  provisions  and 
with  grain  for  seed  and  feed  **  —  the  object  being  to  relieve  farmerB  whooe 
crops  had  been  destroyed.  Held,  unconstitutional,  as  not  being  for  a  pub- 
lic purpose.     State  v.  Osawkee  Township  (Kan.),  99, 

8.  Game  laws  —  depriving  of  propertywithout  due  process  of  law  —  ftgukUion 
of  commerce  between  the  States.]  A  statute  imposed  a  penalty  on  any  person 
who  should  have  in  his  possession  any  dead  game  at  a  certain  season.  In 
an  action  for  the  penalty  defendant  answered  that  some  of  the  dead  gamo 
was  in  his  poHsession  before  the  passage  of  the  statute  and  when  the  kill- 
ing was  not  prohibited,  and  that  the  remainder  was  received  from  another 
State  where  the  killing  was  lawful.  Held,  that  a  demurrer  to  the  answer 
was  properly  sustained.  The  act  was  within  the  power  of  the  legislature 
and  was  in  violation  neither  of  the  constitution  of  the  United  States  as  being 
a  regulation  of  commerce,  nor  of  the  State  constitution  as  being  a  depriva- 
tion of  property  without  due  process  of  law.  Phelps  v.  Baeey  (N.  Y.), 
140. 

8.  Appointment  of  supervisors  of  election.]  A  statute  directing  the  justices  of 
this  court  to  appoint  supervisors  of  election  is  unconstitutional  and  vdid, 
because  that  duty  is  not  a  judicial  function.  Case  of  Supervisors  qf  EUc- 
Hon  (Mass.),  341. 

4.  Local  option  laws.]  A  statute  authorizing  county  commissioners  to  grant 
licenses  for  the  sale  of  intoxicating  liquors  in  the  several  towns,  upon  a 
recommendation  of  the  selectmen  of  the  town,  and  provided  that  any 
town  might,  at  its  annual  meeting,  by  ballot,  prohibit  the  selectmen  from 
making  such  recommendations,  and  forbade  the  sale  of  liquors  by  any 
one  not  so  licensed.  Held,  that  the  statute  was  constitutional,  as  it  waa 
not  a  delegation  of  legislative  power  to  the  towns.  State  v.  Wileox  (C<mn.), 
586. 

I.  Stay  law  invalid.]  An  act  passed  by  the  legislature  of  Tennessee,  staying 
judgments  and  decrees  rendered  in  the  courts  of  that  State  for  twelvt 
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months,  held,  to  be  in  contravention  of  the  provision  of  the  Federal  con- 
stitution prohibiting  State  laws,  impairing  the  obligation  of  a  contract, 
and  void  as  to  previously  existing  contracts.    Webste)'  v.  Rose  (Tenn.),  583. 

6.  Remedial  statutes — statutes  attempting  to  validate  void  judgments.]    A  stat- 

ute  attempting  to  validate  a  judgment  void  for  want  of  jurisdiction  and 
a  sale  made  under  it,  ?ield,  void,  (l)a8  an  attempt  by  tne  legislature  to  exer- 
cise judicial  powers,  and  (2)  as  in  contravention  of  the  'constitutional  pro- 
vision that  "  no  person  can  be  deprived  of  his  property  without  due  process 
of  law."     Pryar  v.  Downey  (Cal.),  656. 

7.  Unconstitutional  enactment  —  liability  for  acts  done  under.]    Ministerial 

officers  and  other  persons  are  liable  for  acts  done  by  them  under  a  legis- 
lative enactment  which  is  unconstitutional.     Sumner  v.  Beeler  (Ind.),  718. 

Amendment  of  laws  relating  to  existing  contracts.]    See  Intbsbst,  564. 

Convening  legislature  in  extra  session  —  revocation  of  proclamation.]  See  Lbgis- 
LATURB,  634. 

Tax  on  litigation.]    See  Taxation,  604,  641. 

Validity  of  statute  denying  bail  after  conviction.]    See  Bail,  32. 

CX)NTRACT. 

1.  Service  —  breach  of  action  for  —  damages.]    Plaintiff  entered  into  a  contract 

with  defendant  to  enter  defendant's  service  at  a  future  day.  Upon  the 
arrival  of  the  day  named,  plaintiff  tendered  performance,  but  defendant 
absolutely  repudiated  the  contract.  Held,  (1)  a  breach  of  the. con  tract  for 
which  plaintiff  had  an  immediate  right  of  action  ;  (2)  that  the  action  was 
one  for  damages  for  such  breach  and  not  for  wages  ;  (8)  that  it  was  not 
necessary  for  plaintiff,  after  such  breach,  to  tender  service  or  to  keep  in 
readiness  to  perform.     Hotoard  v.  Daly  (N.  Y.),  285. 

2.  ,  evidence.]  In  an  action  against  an  employer  for  breach  of  a  con- 
tract of  service  defendant  may  show,  in  mitigation  of  damages,  that 
plaintiff  has  not  used  reasonable  diligence  in  securing  other  employment, 
and  semhle  that  the  burden  of  proving  that  fact  is  on  the  defendant,  lb, 

ft.  As  to  letters  patent — statute  of  frauds  —  specific  performance  of  oral 
agreements.]  Plaintiff  and  defendant  entered  into  an  oral  agreement 
whereby  a  certain  invention  of  defendant,  and  all  letters  patent  granted 
therefor,  should  be  their  joint  property.  The  plaintiff  was  to  contribute 
the  money  to  procure  letters  patent,  and  both  were  to  use  their  best  efforts 
to  make  the  invention  remunerative.  In  a  suit  for  specific  performance 
head,  (1)  that  the  agreement  was  one  of  partnership  and  not  void  under 
the  statute  of  frauds  relating  to  the  sale  of  goods,  etc. ;  (2)  that  it  wag 
not  void  as  an  agreement  not  to  be  performed  within  one  year ;  (8)  that  a 
court  of  equity  had  jurisdiction  to  enforce  the  contract,  although  oral,  it 
not  being  within  the  statute  of  frauds  and  no  adequate  remedy  being 
attainable  in  an  action  at  law ;  (4)  that  such  an  agreement,  though  made 
before  the  issue  of  a  patent,  is  valid  and  enforceable  in  equity  by  com^ 
polling  an  assignment,  an  accounting  and  such  other  relief  as  the  circttOk 
itances  of  the  case  may  require.    Somerby  v.  Buntin  (Mass.),  459. 
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Action  for  breach  of,  when  U  accrues.]    See  Action,  384. 

Impairing  obligation  of]    See  Constitutional  Law,  588 ;  Intkrbst,  5f^. 

CONTRACTOR  AND  CONTRACTEE. 

Respondeat  superior.]  A  railroad  company  let  bj  contract  the  entire  work  of 
constructing  its  road.  The  contractor  sublet  a  part  of  the  work.  Through 
the  negligence  of  men  employed  by  the  sub-contractor  in  performing  the 
work,  stones  and  rocks  were  thrown  by  a  blast  upon  plaintiflfs  adjoining 
property,  injuring  it.  Held,  that  the  railroad  company  was  not  liable 
therefor.  MeCafferty  v.  Spuyten  Duytil  c£  Port  Morris  R.  R,  Co.  (N.  Y^ 
267. 

CONVERSION. 

Bale  induced  by  fraud — conwrsion  by  innocent  purchaser.]  A,  falsely  repre- 
senting himself  to  be  a  member  of  a  firm,  bought,  in  the  name  of  the 
firm,  goods  from  B,  who  sent  them  by  a  carrier  to  the  firm.  On  the  re- 
fusal of  the  firm  to  receive  them,  A  sold  them  to  C,  to  whom  they  were 
delivered  by  the  carrier  at  A's  request.  Held,  that  A  had  no  title  to  the 
goods,  and  that  an  action  for  their  conversion  would  lie  by  B,  against  C, 
although  the  latter  was  a  purchaser  in  good  faith.  Moody  v.  Blake  (Masa.X 
894. 

CORPORATION. 

1.  Who  may  be  director.]  Unless  required  by  statute  it  is  not  necessary  that 
a  director  in  a  corporation  be  a  stockholder.  A  person  who  is  not  a  stock- 
holder in  a  railroad  corporation,  but  is  duly  appointed  by  a  city,  pursuant 
to  statute,  to  represent  it  at  the  meetings  of  the  stockholders  of  the  rail- 
road corporation  and  to  vote  on  the  stock  which  it  owns  therein,  may  be 
elected  a  director  of  the  corporation.  Wighi  v.  Springfield  db  New  London 
R.  R,  Co.  (Mass.)  412. 

%  Illegal  contract — 7iote  to  trustees.]  A  promissory  note  made  by  a  corpora- 
tion to  its  trustees  is  againat  public  policy  and  void.  Wilbur  t.  Lynds 
(Cal.),  645. 

8  Ultra  vires — contracts  of  corporations — recovery  of  money  paid  under  void 
contract.]  Plaintiff,  a  company  incorporated  to  do  business  as  a  common 
carrier,  made  a  contract  with  defendant  to  buy  a  quantity  of  grain.  £Mcf, 
that  the  contract  was  ultra  vires,  and  that,  therefore,  plaintiff  could  main- 
tain no  action  for  non-delivery  of  the  grain,  but  that  it  could  recover  back 
the  part  of  the  purchase-money  already  paid.  The  Northwestern  Union 
Packet  Co.  v.  Shaw  (Wis.),  781. 

CRIMINAL  LAW. 

1.  Indictment  —  variance  —  shooting  with  intent  to  JeiXL]    An  indictment  chargod 

that  defendant  shot  M.  with  intent  to  kill.  The  evidence  showed  that  he 
phot  at  C.  with  intent  to  kill  him,  missed  him  and  shot  M.  Held,  that  the 
indictment  was  not  good.    Barcus  v.  State  (Miss.),  1,  and  note,  2. 

2.  Indictment  —  variance  —  "  disorderly  house"]    Under  an  indictment  atcomr 

mon  law  for  keeping  a  "  disorderly  house"  it  is  no  variance  that  defend 
ant  kept  only  a  single  room.     Commonwealth  y.  Bulman  (Mass.),  469. 
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t.  IndictmeTU — variance  —  rape.]  The  statute  of  Indiana  defines  twoclassea 
of  rape,  one  upon  a  woman  against  her  will,  the  other  upon  a  female 
child  under  twelve  years  of  a^i^e.  Held,  that  an  indictment  setting  forth 
an  offense  of  one  class  could  not  be  sustained  hy  proof  of  one  of  the  other 
class.     Qreer  v.  State  (Ind.),  700. 

4.  CumtUative  sejUenees.]    Upon  conviction  of  several  misdemeanors,  of  like 

character,  charged  in  separate  counts  of  the  same  indictment,  the  court  has 
no  power  to  impose  a  sentence  or  cumulative  sentences,  exceeding  in  the 
aggregate  the  maximum  punishment  prescribed  by  statute  for  one  offense 
of  the  character  charged.     Tweed's  ease  (N.  T.),  211 . 

5.  .]    The  prisoner  was  tried  on  an  indictment  containing  many  counts, 

each  charging  a  different  misdemeanor  of  the  same  kind.  A  verdict  of 
guilty,  on  twelve  counts,  was  returned,  and  a  separate  sentence,  to  the 
full  extent  allowed  by  law  for  a  misdemeanor  of  the  grade  charged,  was 
imposed  on  each  count.  Held,  (1)  that  the  sentence  for  a  single  offense 
was  good  ;  (2)  that  the  further  sentences  were  in  excess  of  the  jurisdiction 
of  the  court,  and  absolutely  void,  and  not  merely  erroneous ;  (3)  that  the 
prisoner,  after  the  execution  of  one  sentence,  was  entitled  to  discharge 
on  habeas  corpus,  lb. 

6.  Escape^  appeal  after,]    A  prisoner  was  convicted  of  a  felony  and  appealed 

and  afterward  escaped.  Held^  that  he  could  not  prosecute  his  appeal. 
Wilson  V.  Commonwealth  (Ky.),  76, 

7.  Evidence  of  witness  on  former  trial  since  deceased,]    Upon  the  trial  of  an  in- 

dictment the  written  statement  in  a  bill  of  exceptions  of  the  testimony  of 
a  witness  on  a  former  trial  of  the  same  case  was  admitted  in  evidence 
against  the  accused.  Held,  error,  the  prisoner  having  a  right  under  the 
constitution  to  meet  the  witnesses  face  to  face.  Kean  v.  Commonwealth 
(Ky.),  63. 

6.  IncMt — joint  off ense — indictment,]  By  the  statute  of  Indiana  against  in- 
cest, it  is  provided  that  *'  If  any  step-mother  and  her  step-son  shall  have 
sexual  intercourse  together,  having  knowledge  of  their  relationship,  they 
shall  be  deemed  guilty,"  etc.  Heldy  that  the  knowledge  of  both  par- 
ties was  necessary  to  constitute  the  crime,  and  an  indictment  charging  but 
one  of  the  parties  with  having  committed  the  act  with  knowledge  was 
fatally  defective.    Baumer  v.  State  (Ind.),  691. 

9.  Indictment — misnomer.]    When  misnomer  is  pleaded  in  abatement  to  an 

indictment  for  a  misdemeanor,  and  the  fact,  upon  issue  joined,  is  found 
against  the  defendant,  he  is  not,  as  of  right,  entitled  to  plead  over.  Com- 
monwealth V.  Carr  (Mass.),  345. 

10.  Trial  — jury  of  more  than  twelve  men.]  No  legal  verdict  can  be  rendered  in 
a  criminal  cause  by  a  jury  composed  of  more  than  twelve  men.  If  a  jury 
of  more  than  twelve  men  have  been  impaneled,  and  the  last  juror  sworn 
can  be  pointed  out  during  the  trial,  he  may  be  dismissed  from  the  panel 
and  the  trial  proceed.    Bullard  v.  State  (Tex.),  80. 

11.  False  pretenses  made  in  one  State  and  acted  upon  in  another.]  S.,  who  was 
endeavoring  to  purchase  horses,  made,  in  Indiana,  false  representations  to 
K.  with  whom  he  was  dealing  as  to  his  means.    K.  took  horses  into  New 
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York  and,  relying  npon  the  representations,  deliyered  them  there  to  8L  «a 
credit.  Held,  that  S.  was  not  liable  in  Indiana  for  false  pretenses.  8tois- 
cvrt  V.  Jessup  (Ind),  739. 

12.  Discharge  of  jury  in  defendants  ahsenesJ]  Defendant  was  tried  for  mur- 
der—  the  jury  disagreed,  and,  in  the  absence  of  defendant,  were  dis- 
charged \}j  the  court.  Ueldt  that  a  farther  prosecation  of  defendant  was 
barred.    StaU  v.  WUson  (Ind.),  719. 

Administering  "  love  powder. "]    See  Assault  and  Battbbt,  850. 

Aiding  escape  —  bail.]    See  Escape. 

Arrest  vn'thout  warrant,]    See  Arrest,  669. 

Defendant  as  witness  in  his  own  behalf]     See  Witnsss,  846»  978. 

Bight  to  baii  after  conviction.]    See  Bail,  82. 

See  FoROERT,  858. 

CRIMINAL  TRIAL. 
£hidenc€  of  non-sxperts,]    /SSm  Eyidsncb,  401. 
Evidence  on  trial  for  adultery.]    See  Evidbncb. 
Jury  of  more  than  twelve  men  iUegcU.]    See  CBUcnrAL  Law,  80l 
Jury  must  understand  English.]    See  Jury,  88. 
Right  of  accused  to  meet  witness  face  to  face.]    See  ORncncAL  Law,  6I» 
Bight  of  accused  xohen  witness  in  his  own  behalf]    See  WrrNBsa,  840L 

CUMULATIVB  SENTENCE. 
Upon  conviction  f>r  misdemeanors.]    See  Criscikal  Law,  211. 

DAMAGES. 

1.  In  action  on  covenant  of  warranty — attorney's  fees,]    In  an  action  l^  a 

purchaser  of  land  on  the  vendor's  covenant  of  warranty,  the  attomej's 
fees  paid  by  the  purchaser  in  defending  the  title  cannot  be  allowed  as 
damages.     Turner  v.  MUler  (Tex.),  47,  and  note^  49, 

2.  In  action  against  master.]     If  there  is  wantonness  or  mischief,  causing 

additional  bodilj  or  mental  damage,  in  the  injurious  act  of  a  senrant 
within  the  scope  of  his  employment,  that  wantonness  or  mischief  will 
enhance  the  damages  as  against  the  master.  Ha/wes  ▼.  Knawles  (Mass.), 
383. 

8.  In  actions  for  negligence  —  special  damages  —  vrofessional  reputation  ofplaii^ 
tiff.]  In  an  action  to  recover  damacres  for  an  Injury  caused  by  defendant's 
negligence,  plaintiff  claimed  damages  for  being  disabled  to  practice  his 
profession  as  a  physician.  Held,  that  defendant  might  introduce  evidence 
as  to  his  professional  reputation  and  as  to  the  unlawfulness  of  his  prac 
tice.    Jacques  v.  Bridgeport  Horse  B.  B.Co,  (Conn.),  488. 

4.  For  fraud  in  exchanging  property.]  Plaintiff  gave  defendant  a  yoke  of 
oxen  for  a  horse  which  defendant  fraudulently  represented  to  be  sound. 
The  horse  was  really  worth  more  than  the  oxen,  but  had  he  been  as  rep- 
resented would  have  been  worth  much  more.  Held,  in  ah  action  for  the 
fraud,  that  plaintiff  was  entitled  to  recover  the  diflbrenoe  between  th» 
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Mtaal  valae  of  the  horse  and  its  valae  if  soand,  and  that  the  queBtioa 
waB  not  affected  bj  the  fact  that  the  actual  value  was  greatev  than  that  of 
the  oxen.    Murray  v.  Jenfiings  (Conn.),  537. 

5.  Measure  of,  to  adjoint  property  by  use  of  Hreei  by  railroad.]  The  measure 
of  damage  to  adjacent  property  caused  by  the  use  of  a  street  as  the  site 
for  a  railroad  is  the  diminution  of  the  value  of  the  property ;  and  the 
recovery  may  include  prospective  as  well  as  past  damages.  ElUabeth,  eto., 
B.  B.  Co,  V.  Comba  (Ky.).  67. 

Fbr  failure  to  act  down  passenger  at  destination.]    dee  Cabsibb,  13. 

Special f  in  action  for  slander.]    8ee  Slander,  1 74 . 

In  acHon  for  breach  of  contract  for  service.]    See  Contract,  285. 

In  action  against  bidder  at  auction  sale  for  failure  to  perform.]  See  Auonov* 
888. 

Endence  in  mitigation  of,  in  action  for  seduction,]    See  Sbduotiov,  88L 

For  breath  of  contract  of  sale,]    See  Salb,  713. 

DAT. 

Computation  of  time,]    See  Tms,  470. 

DEATH. 
Proof  of  in  action  for  dower,]    See  Eyidbncb,  144. 

DECEIT. 
Fcdsc  representations  on  sale  of  land,]    See  Fraud,  815. 

DEED. 

1.  By  person  disseized.]  A  deed  by  a  person  disseized  is  valid  against  every 
one  but  the  disseizor  and  liis  privies.     McMahan  v.  Bowe  (Mass.),  821. 

8.  When  heir  not  bound  by  covenants  of  ancestor  —  estoppel,]  A  tenant  by  the 
curtesy  conveyed  the  land  in  fee  with  full  covenants  of  warranty  and  after- 
ward died  leaving  assets  equal  to  the  land.  Eeld,  (1)  that  his  children 
were  not  estopped  by  the  deed  to  assert  their  title  to  the  land  by  inherit- 
ance from  the  mother ;  and  (2)  that  they  were  not  liable  to  a  personal 
action  upon  the  covenants  of  the  deed  unless  administration  has  been 
taken  out  and  a  breach  occurs  after  the  estate  has  been  settled.  Bttss  v. 
Alpaugh  (Mass.),  464. 

3.  Begistry  of —  effect  of  incomplete  record,]    A  deed  or  mortgage  must  be 

legally  recordable  and  duly  recorded  according  to  law,  to  make  the  record 
thereof  constructive  notice.    Pringle  v.  Dunn  (Wis.),  772. 

4.  .]  The  statute  required  the  register  of  deeds  to  keep  an  index,  and  to 

enter  therein  ^very  instrument  received  for  record,  and  declared  that  the 
instrument  "  shall  be  considered  as  recorded  at  the  time  so  noticed."  Held^ 
that  where  the  instrument  as  recorded  in  full  appeared  defective  in  some 
material  parts  not  supplied  by  the  index,  the  latter  did  not  operate  as  con- 
structive notice,  lb, 

5  .]  The  statute  required  deeds  to  be  witnessed  before  they  were  record- 
able ;  the  record  of  a  mortgage  in  the  registry  failed  to  show  any  attest- 

Vol.  XIX.— 10 1 


"802  INDEX. 

Aiion,  though  the  mortgage  itself  was  in  fact  daly  witnessed,  Ubi  th* 
attestation  was  omitted  from  the  record  hj  mistake.    Held,  that  a  snbse 
sequent  purchaser  of  the  land  was  not  affected  by  notice  of  the  mortgage, 

lb, 

DELIVERY. 

See  Cabribr,  433 ;  Sale,  818. 

DESCENT. 

1,  Bastard.]  A  bastard  in  this  State  has  inheritable  blood  for  the  purpose  of 
collateral  as  well  as  lineal  descent  through  him.  Dickinson's  Appeal  (Oonn.)» 
553. 

9.  The  estate  of  A  held  to  be  inheritable  by  B  as  heir  at  law,  through  (7,  his 
grandmother,  a  sister  of  A,  and  D  his  mother,  the  illegitimate  daughter 
of  a  lb. 

€f  interest  in  Itfe  insurance  poUcy.]    See  Insurance,  530, 723. 

DEVIATION. 
See  Insurance,  204. 

DEVISE. 
2b  Mseutor  in  Irust.]    See  Tbubt,  293. 

See  Will. 

DIVIDEND. 

Title  to,  upon  stock  eofUraeted  to  be  sold.]  L.  contracted  proTious  to  Jolj  8,  te 
sell  shares  of  stock  in  a  corporation  to  B.  at  B.'s  option,  to  be  accepted  by 
July  16.  On  the  last-named  day  the  shares  were  transferred  to  B.  On 
July  3,  a  dividend  on  the  stock  was  declared  payable  August  1.  HMf 
that  the  dividend  belonged  to  L.    Bright  v.  Lord  (Ind.),  732. 

DIVORCE. 

Insanity  of  parties.]  The  fact  that  both  parties  were  insane  when  a  petition 
was  filed  under  Stat.  1878,  eh.  371,  §  3  (which  provides  that  an  absolute  di- 
vorce may  be  decreed  upon  the  petition  of  one  divorced  nisi),  is  not  a  con- 
clusive reason  for  dismissing  the  petition  ;  and  the  fact  that  the  divorce 
nisi  was  obtained  while  they  were  sane  does  not  make  it  a  matter  of 
course,  that  an  absolute  divorce  should  be  granted ;  and  a  statement  of 
facts  agreed  by  the  guardians  does  not  free  the  court  from  its  duty  to  dispose 
of  the  cases  as  public  policy  and  the  interests  of  the  parties  requiie. 
Gamett  ▼.  Garnctt  (Mass.),  360,  and  noU,  371. 

VaUdity  of  decree  granted  in  another  State.]    See  Judqmbnt,  188^ 

DIRECTOR. 
See  Corporation. 

DOG. 
Bse  ToBT«  400 


INDEX.  803 

DURESS. 

1.  Qf  property  — payment  under.]    A  payment  bj  a  person  to  free  his  goods 

from  an  attachment,  put  on  for  the  purpose  of  extorting  money,  by  one 
who  knows  that  he  has  no  cause  of  action,  is  a  payment  under  duress,  and 
the  money  paid  can  be  recovered  back  in  an  action  for  money  had  and  re- 
ceived, without  proof  of  the  termination  of  the  suit  in  which  the  attach- 
ment was  made.     C/tandler  v.  Sunger  (Mass.),  367. 

2.  TJir eat  of  imprisonment.]  Plaintiff  induced  defendant,  who  was  in  ill  health* 

to  go  into  a  secluded  place  where  he  was  charged  with  an  offense  of  which 
he  was  not  guilty  and  persuaded  that  a  person  who  was  with  and  assisted 
plaintiff,  was  a  police  officer,  haying  power  to  arrest.  In  consequence  of  a 
threat  of  immediate  arrest  and  imprisonment,  defendant  executed  certain 
promissory  notes.  Ueld,  such  duress  as  would  render  the  notes  Toida- 
ble.    Bu9h  V.  Brown  (Ind.),  695. 

ELECTION. 

8UUute  aiUTuniging  jttdges  to  appoint  iuperwon  of,  void,]  Bee  Constitu- 
tional Law,  341. 

•  See  Officb,  15. 

EQUITABLE  CONVERSION. 

Burplue  after  mortgage  tale  real  estate,]    Land  was  sold  on  mortgage  foreclos- 
ure after  the  death  of  the  mortgagor.     Held,  that  the  surplus,  after  satis 
fying  the  debt,  was  real  estate,  and  that  the  administrator  of  the  mort- 
gagor could  maintain  no  action  to  recover  It.    Dunning  y.  Ocean  Naiional 
Bank  (N.  Y.),  293. 

EQUITY. 
Jurisdiction  to  restrain  elander,]    See  Slander  of  Pbofbbtt,  810. 

ESCAPE. 

Aiding f  when  not  unlawful.  Bail  —  surrender  of  principal^  A  statute  pro- 
vided that  if  bail  desii'e  to  surrender  their  principal  they  may  procure  a 
copy  of  the  recognizance  by  virtue  of  which  they  may  take  him  in  any 
county.  The  bail  of  J.  L.,  who  was  charged  with  a  felony,  surrendered 
him,  with  his  own  consent,  to  the  sheriff,  but  neither  they  nor  the  sheriff 
had  any  copy  of  the  recognizance  or  any  other  written  warrant  to  detain 
him.  Ileldt  that  the  sheriff's  custody  of  J.  L.  was  unlawful,  and  that  aid 
ing  him  to  escape  therefrom  was  no  offense.     State  v.  Beibe  (Kan.),  98. 

Suspends  right  to  prosecute  appeal.]    See  Criminal  Law,  76. 

ESTOPPEL. 
tVom  claiming  pubUc  office  by  agreement.]    See  Office,  15. 
When  deed  of  ancestor  does  not  estop  Juir,]    See  Deed,  464. 

EVICTION. 
F^om  part  of  premises  bars  rent»]    See  Landlord  and  Tenant,  41ft. 
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EVIDENCE. 

1.  Of  decUh  of  husband  in  act  ion  far  dower,]  Id  an  action  for  the  admeasarement 
of  dower  the  record  of  the  probate  of  the  will  of  the  plaintiff  'b  husband 
is  not  competent  evidence  of  his  death.  Carroll  v.  Carroll  (N.  T.},  144 
ana  fioce^  148. 

2  Price-cwrent  list.]  A  price-current  list  published  in  a  newspaper  is  not 
evidence  per  se  of  market  value.     WTielan  v.  Lynch  (N.  T.),  302. 

8.  Of  intent  in  criminal  trial.]  When  the  motive  of  a  witness  in  performing 
a  particular  act,  or  in  making  a  particular  declaration,  becomes  material  in 
a  cause,  he  may  himself  be  sworn  in  regard  to  it.  Kerrains  ▼.  People 
(N.  Y.).  158. 

4.  — .]  On  the  trial  of  an  indictment  for  assault  with  a  deadly  weapon  with 
intent  to  kill,  defendant  was  asked  as  to  his  Intent  in  procuring  the 
weapon.    Held,  competent.  lb. 

6.  In  criminal  trial  —  opinions  of  non-experts.]  Common  obsenrers,  having 
special  opportunity  for  observation,  may  testify  to  their  opinions  as  conclu- 
sions of  fact,  although  they  are  not  experts,  if  the  subject-matter  to  which 
the  testimony  relates  cannot  be  reproduced  or  described  to  the  jury  pre- 
cisely as  it  appeared  to  the  witness  at  the  time,  and  the  facts  upon  which 
the  witness  is  called  to  express  his  opinion  are  such  as  men  in  general  are 
capable  of  comprehending  and  understanding.  CommontoeaUh  ▼.  Sturti- 
vant  (Mass.),  401,  and  note,  410. 

6.  ,  jiidge  to  deude  as  to  qualiflcation  of  foitness,]  Whether  a  witness,  not 

an  expert,  is  qualified  to  express  his  opinion  as  a  conclusion  of  fact,  is  to  be 
decided  by  the  judge  presiding  at  the  trial ;  and  his  finding  is  not  open  to 
revision  in  this  court,  unless,  upon  a  report  of  all  the  evidence,  it  is  shown 
to  be  without  foundation,  or  is  based  on  some  erroneous  application  of 
legal  principles,  lb. 

7.  ,  appearance  of  blood  stains.]  On  the  trial  of  an  indictment  for  murder,  a 

witness,  familiar  with  blood,  who  had  examined,  with  a  lens,  a  blood  stain 
on  a  coat,  wheu  it  was  fresh,  and  who  testified  to  its  appearance  at  the 
time  he  examined  it,  and  that  it  was  not  in  the  same  condition  at  the  trials 
was  permitted  to  testify  that  its  appearance,  when  he  examined  it,  indi- 
cated the  direction  from  which  it  came,  and  that  it  came  from  below,  up- 
ward, although  he  had  never  experimented  with  blood  or  other  fluid  iu 
this  respect.  Held,  that  the  admission  of  the  testimony  afforded  no  ground 
of  exception.  lb, 

8.  Evidence  of  result  of  observations.]    At  the  trial  of  an  indictment  for  mur- 

der, a  witness  who,  soon  after  the  homicide,  had  taken  a  pair  of  shoes  from 
the  defendant's  house,  one  of  which,  as  the  government  contended,  fitted 
a  track  supposed  to  have  been  made  by  the  murderer,  was  permitted  to 
testify  that  the  shoes  appeared  as  if  they  had  recently  been  washed.  Held^ 
that  the  admission  of  this  testimony  afibrded  no  ground  of  exception.  lb, 

9.  On  indictment  for  adultery  —  other  octo.]    Upon  the  trial  of  an  indictment 

for  adultery,  evidence  of  other  acts  of  adultery  committed  by  the  same 
parties,  near  the  time  charged,  though  in  another  country,  is  admissibl* 
to  support  the  indictment.     Commonu>eaUh  v.  Nichols  (Mass.),  846. 
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Jf»  w'inUnal  trial  o/uUmss  an  former  trial  Hr^ce  dccecued,]    See  CsnnxAX 

Law,  63. 
In  criminal  trial,  right  of  acctued  as  toitnees.]    See  Witobss,  S46, 678. 
Of  declarations  of  coi-porate  officer  when  not  acting  within  his  authority.]    8m 

Bank,  181. 

Of  repetition  of  slander,]    See  Slander,  198. 

Jn  action  for  sedttction.]    See  Seduction,  881 . 

Of  negligence— sufficiency.]    See  Negligence,  446. 

Of  professional  reputation  in  action  by  physician  for  damagH.'l  8s$  BAlUAIi , 

488. 

Privileged  communications.]    See  Patent,  542. 

EXECUTOR. 
Action  against  one  interfering  mth  estcUe.]    See  AonoVi  874. 
Delegating  by  will  appointment  of]    See  Will,  194. 
Devise  to,  in  trust  -^  character  of  trust.]    See  Tbusts.  M8^ 

EXECUTION. 
Lien  of  vendor  on  sale  upon.]    See  Vendor  and  Pubchabxr,  44. 

EXEMPTION. 

Agreement  to  waive  inviUid.]  An  executory  agreement  bja  debtor  towaiTt 
all  benefit  under  exemption  laws  is  against  public  poUcj  aad  Told.  Mot^ 
UyY.  Bagan  {Ky.\^l. 

EXPRESS  COMPANY. 
See  Carrier. 

FALSE  PRETENSES. 
Made  in  one  State  and  acted  upon  in  amtlur.]    See  Ceqcival  Law,  W 

FIDUCIARY  DEBTS. 
Claims  against  attorneys.]    See  Bankruptcy,  40. 

FIRE. 
Communicated  by  locomotive.]    See  Negligence,  61^ 

FIRE  INSURANCE. 
See  Insurance. 

FOREIGN  JUDGMENT. 
See  Judgment. 

FORGERY. 

Frauduleht  intent  —  representing  si  grin  tyre  as  that  of  another.]  Onewhe 
with  intent  fraudulently  to  utter  a  promiseoiy  note  as  the  note  of  A  peifoa 


80e  INDEX. 

other  than  tne  signer,  procures  to  it  the  signature  of  an  innooent  partj 
who  does  not  intend  thereby  to  bind  himself,  is  guilty  of  forgery.  CAhu- 
monwealth  v.  Foster  (Mass.),  3o3. 

FRAUD. 

,F^e  representations  on  sale  of  land.]  False  representations  as  to  the  condi 
tion,  situatioB  and  value  of  real  estate,  knowingly  made  by  the  vendor  to 
the  purchaser,  are  not  actionable,  unless  tbe  purchaser  has  been  fraudu- 
lently induced  to  forbear  inquiry  as  to  their  truth  ;  and  in  such  case,  the 
means  by  which  he  has  been  thus  induced  to  forbear  inquiry  must  be 
specifically  set  forth  in  the  declaration.     Parker  v.  Moulton  (Mass.),  815. 

Damage  for,  in  exchanging  property .  ]    See  Damages,  527 . 
Sale  induced  by  —  conversion  by  innocent  purchaser,']    See  Conysbsion,  894. 

See  Statute  of  Fraxtdb. 

GAME  LAWS. 
ValidUy  of]    See  Conbtitutional  Law,  140, 

GUARANTY. 

To  be  strictly  construed.]  A  agreed  to  furnish  B  with  goods  for  sale  on  ocym- 
mission,  and  C  guaranteed  that  B  should  account  for  the  proceeds  of  tht 
sales.  The  goods  were  furnished  by  a  firm  of  which  A  was  a  member. 
Heldt  thftt  the  firm  could  not  maintain  an  action  against  G  on  the  guaranty 
without  proving  that  he  knew  that  the  goods  were  to  be  furnished  by  them. 
Barns  v.  Barrow  (N.  Y.).  247. 

GUEST. 
See  Innksbfek,  244. 

HABEAS  CORPUS. 

1.  Legislative  control  of]    The  writ  of  habeas  corpus,  as  it  waa  known  and 

used  at  common  law,  cannot  be  abrogated,  or  its  efficiency  curtailed  by 
legislative  action.    People  ex  rel.  Tieeed  v.  Liscomb  (N.  Y.),  311. 

2.  'W7ien  may  issue  to  one  /leld,  on  final  judgment.]    A  statute  excluded  from 

the  benefit  of  the  writ  of  habeas  corpus  persons  ^  committed  or  detained 
by  virtue  of  the  final  judgment  or  decrees  of  any  competent  tribunaL" 
Held,  that  to  debar  an  applicant  from  the  benefit  of  the  writ  the  Judgment 
or  decree  must  have  been  given  by  a  court  having  jurisdiction  to  render  such 
judgment.  If  there  was  no  legal  power  to  render  the  judgment  or  decree, 
there  was  no  competent  court,  and  consequently  no  Judgment  or  prooeflBp 
lb. 

HEIR. 
When  not  estopped  by  deed  of  ancestor.]    See  Deed,  464. 
Interest  of ^  in  inev/ranee  policy  for  benefit  of  ancettor,]    See  IkburajioBi  6M^ 
732. 

When  bastard  is.]    See  Dkscent,  153. 
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HIGHWAY 

Drimng  oattie  in  —  liability  of  owner  for  injury  to  adjoining  prop&rty.]  When 
cattle  properly  driven  upon  the  highway  escape  apon  anfenced  adjoinixig 
land,  their  owner  is  not  liable  tlierefor,  if  he  makes  reasonable  efforts  to 
remove  them  and  to  prevent  damage.     Hartford  v.  Brady  (Mass.),  877, 

Action  for  injuries  from  defects  in.]    Sea  Sunday,  111,  396. 

Location  of  railroad  on  —  damages,]    See  Railroad,  67. 

Bailroad  over  — frightening  horses,]    See  Railroad,  864. 

IMPEACHMENT. 
(Jf  tritnsss.]    See  Witness,  673. 

INFANT. 

LialnliUy  for  necessaries,]  A  minor  child  will  not  be  liable  t«ir  nofrwwiTlm 
famished  him,  merely  because  his  father  is  poor  and  uxiftble  bimeelf  to 
pay  for  them.    Soyt  v.  Casey  (Mass.),  871. 

See  Parent  and  Child,  687. 

INDICTMENT. 
See  Criminal  Law. 

INDORSER. 
See  Negotiable  Instruments,  176. 

INJUNCTION. 
Obnspiracy  to  induce  one  to  violate.]    See  Patent,  543. 
lb  restrain  defamation  of  property.]    See  Slander  of  Propkitt,  810. 

INNKEEPER. 

Who  is  guest.]  Plaintiff's  stallion  stood  at  defendant's  inn  certain  daye  enoh 
week,  under  an  agreement,  made  for  the  season,  for  serving  maree.  Plain 
tiff  had  the  key  to  the  stall  and  fed  and  cared  for  the  horse.  Defendant 
famished  the  oats  for  the  horse  and  meals  for  the  plaintiff  at  a  price  lesi 
than  the  ordinary  rates  to  travelers.  Held,  that  defendant's  custody  waa 
not  that  of  innkeeper,  and  that,  therefore,  he  was  not  liable  for  the  de- 
Btmction  of  the  bam  and  horse  by  fire  without  negligence  on  his  pftii. 
Motoers  v.  Fethers  (N.  Y.),  244. 

INSANITY. 
m^eet  upon  proceedings  for  divorce,]    See  Diyorob,  869. 

INSURANCE, 

Fire. 

1.  Cfondition  in  policy — change  of  title  to  property  —  effect  ofbankmptey  of 
insured.]  A  policy  of  fire  insurance  was  conditioned  to  be  void  if  aaj 
change  should  take  place  "  in  the  title  or  possession  of  the  property^ 
whether  by  legal  process,  or  judicial  decree,  or  voluntary  transfer."  The 
insured  was  declared  a  bankrupt  in  involuntary  piooeedingSp  and  Ua 
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property  was  asaigned  by  the  register  to  the  aasignee  in  bankruptcy. 
Afterward  the  insured  property  was  destroyed  by  lire.  Beld^  thac  the 
policy  had  become  void  under  the  condition,  and  this  even  though  the 
loss,  if  any,  was,  by  the  terms  of  the  policy,  payable  to  a  mortgagee. 
Perry  v.  L<mUard  Fire  Ins,  Co,  (N.  Y.)  272. 

t.  DefeneeofvnUfuXdMtruetion  of  the  property — amount  of  proof !\  In  an  action 
upon  a  policy  of  insurance,  the  insurers  set  up  as  a  defense,  that  the  fire 
by  which  the  insured  property  was  destroyed,  originated  through  the  will- 
ful act  and  procurement  of  the  plaintiff.  Held,  that  the  defendant  was  not 
bound  to  establish  the  defense  beyond  a  reasonable  doubt,  but  that  the 
jury  could  determine  the  issue  upon  the  preponderance  of  evidenoe. 
Blaeeer  ▼.  JfUwaukee  Mechanics'  Mut,  Ins.  Co.  (Wis.)  747. 

8.  FraudtUent  representations.']  In  an  action  on  a  policy  of  insurance,  the  de- 
fendant set  up  as  a  defense,  fraudulent  misrepresentations.  Hdd,  that 
the  defense  was  good  without  an  offer  to  return  the  premiums.  26. 

4.  Parol  contract  —  when  void  for  indefiniteness,]  A  parol  agreement  of  insur- 
ance, indefinite  as  to  time  and  rate  of  premium,  is  incapable  of  enforce- 
ment.   Strohn  ▼.  Ha^c^d  Fire  Ins,  Co,  (Wis.)  777. 

Life. 

6  Fraud  of  agent  in  writing  answers  of  applicant,]    The  agent  of  a  life  Insur- 

ance company  who  had  authority  to  receive  and  forward  applicationa  and 
countersign  and  deliver  policies  approved  by  the  company,  and  to  collect 
premiums,  fraudulently  put  down  answers  to  nuterial  questions  in  the 
application  which  were  untrue  and  were  not  the  answers  given  by  the 
applicant.  The  applicant  signed  the  application  without  reading  it,  and 
the  company  issued  the  policy,  which  was  conditioned  that  the  statementa 
in  the  application  were  true.  Heid,  that  the  insurers  were  not  bound  by 
the  policy.    Ryan  v.  World  Mutual  Life  Ins,  Co,  (Conn.)  490. 

tt.  Byfect  of  non-payment  of  premium  by  reason  of  war.]  Where  a  policy  of 
life  insurance  is  conditioned  to  be  void  on  the  non-payment  of  the  annua] 
premium,  a  failure  to  pay  such  premium,  caused  by  the  intervention  of 
war  between  the  territories  in  which  the  insurance  company  and  the  in* 
Bured  respectively  reside,  avoids  the  policy,  and  it  is  not  revived  by  a 
tender,  after  the  war,  of  the  unpaid  premiums  with  interest.  Worthing- 
ton  V.  Charter  Oak  Life  Ins.  Co.  (Conn.)  495 ;  but  see  decision  of  U.  S.  Sup. 
Ct.  in  note,  512. 

7  Notice  and  proof  of  death — condition  precedent.]    Where  a  policy  of  life 

insurance  requires  notice  and  proof  of  death  as  a  condition  precedent  ta 
payment,  notice  alone  i?  not  sufficient ;  and  though  the  insurers,  on  receipt 
of  such  notice,  do  not  call  for  further  proof,  they  do  not  thereby  waive 
their  right  to  insist  upon  it.  O^ReiUy  v.  Guardian  Mutual  L\fe  Ins.  Co, 
(N.  Y.)  151. 

8  Condition  against  suicide.]    A  life  insurance  policy  contained  a  clause  ren- 

dering the  saibe  void  if  the  assured  "  shall  die  by  suicide  or  by  hie  own 
hands."  Ueld,  tbat  the  condition  referred  to  the  voluntary  act  of  the 
assured  when  lie  wag  aif t  ble  of  distinguishing  right  from  wrong;  but  if 
the  act  wat)  committed  by  him  when  incapable  of  so  distin^uiehing  the 
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policy  would  not  be  avoided     PhadenJiauer  v.  Germarua  Life  Ins.  Cc 
(Texrn.)  623,  and  note,  61W. 

9.  .]  A  condition  in  a  life  policy  that  the  policy  shall  be  void  if  the  Ineured 

shall  die  by  suicide,  sane  or  insane,  avoids  the  policy  in  case  the  insured 
died  by  his  own  hand,  notwithstanding  he  was  of  unsound  mind  and  wholly 
conscious  of  the  act.  Bigelow  v.  I7ie  Berkshire  Life  Ins.  Co.  (U.  S.  Sup. 
Ct.)  note,  628. 

10.  Payees  named  in  policy  take  a  JierUaJbU  interest.^  A  wife  procured  a  policy 
of  insurance  upon  the  life  of  her  husband,  payable  to  her,  if  living,  if  not, 
to  her  children.  Both  she  and  one  of  the  children  died  before  the  hus- 
band. Held,  that  a  transmissible  interest  vested  in  the  children  upon  the 
issuing  of  the  policy,  and  that  the  heirs  of  the  deceased  child  took,  by  de- 
scent, its  interest  and  were  entitled  to  a  portion  of  the  amount  assured. 
Continental  Life  Ins,  Co.  v.  Palmer  (Conn.),  530. 

11.  Descent  of  interest  in."]  A  wife  took  a  policy  of  insurance  upon  the  life  of 
her  husband.  She  died  before  her  husband.  .  Held,  that  she  had  such  an 
interest  in,  and  ownership  of,  the  policy  and  right  to  the  proceeds  as  would 
at  her  death  descend  to  her  heirs,  notwithstanding  the  husband  was  living. 
Hutson  V.  Merrifield  (Ind.).  722. 

12.  Action — parties  to  action  on  policy.]  When  the  promise  of  the  assurer  in  a 

policy  is  to  the  insured,  his  executors^  administrators  and  assigns  to  pay 
him,  his  executors,  administrators  or  assigns,  an  action  upon  it  cannot  be 
maintained  in  the  name  of  one  for  whose  benefit  it  is  expressed  to  be 
made.  Bailey  v.  Ifew  England  Mutual  Life  Ins.  Co.  (Mass.)  8^,  and  note, 
831. 

Mabinb. 

U.  Deviation.']  A  steamboat  was  insured  for  a  voyage  between  two  ports,  with 
liberty  to  "  touch  and  stay  at  any  ports  and  places,  if  thereunto  obliged  by 
stress  of  weather  or  other  unavoidable  accident."  On  her  voyage  she 
stopped  at  an  intermediate  port  to  repair  a  defect  in  her  chimney  which 
existed  and  was  known  to  her  owners  before  she  left  the  port  of  depart- 
ure. While  thus  waiting  foi  repairs  she  was  destroyed  by  a  peril  insured 
against.  Held,  that  the  stoppage  was  such  a  deviation  as  to  avoid  the 
policy,  and  the  insurers  were  not  liable.  Audenreid  v.  Mercantile  Mutual 
Ins.  Co.  (N.  Y.)  204. 

14.  Parol  contract  to  insure.]  Plaintiff  applied  to  defendant's  agent  for  a 
policy  of  marine  insurance  on  certain  goods,  and  paid  the  premium.  The 
agent  said  it  was  not  his  custom  to  give  a  policy,  and  that  it  was  unneces- 
sary, and  gave  him  a  receipt  specifying  the  risk  insured,  but  containing 
no  conditions.  Held,  that  the  contract  was  governed  by  the  limitations 
and  conditions  contained  in  the  policies  ordinarily  used  by  the  company. 
De  Grove  v.  Metropolitan  Ins.  Co.  (N.  Y.)  305,  and  note,  309.     See  supra,  4. 

15.  Autliority  of  agent.]  Per  Earl. —  An  agent  of  an  insurance  company  has 
apparent  authority  to  insure  in  the  modes  authorized  by  the  company's 
charter,  and  upon  the  terms  and  conditions  inserted  in  their  policies  in 
ordinary  use.  lb. 
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10.  Total  lo8&  aJUr  repairs  of  partial  loss.]  By  the  general  law  of  marine  in- 
surance, independently  of  any  particnlv  clause  in  the  policy  or  local 
usage,  if  a  partial  loss  of  a  vessel  insur<^d  is  repaired  and  a  total  loss 
afterward  happens  during  the  term  of  the  policy,  the  insurer  is  liable  for 
the  amount  of  ooth  losses,  although  it  exceeds  the  amount  named  in  the 
policy.    Mathetun  v.  Equitable  Marine  hi*.  Co.  (Mass.)  441. 

INTENTION. 
WKen  etfidenee  of,  competent.]    See  Evidence,  158. 

INTEREST. 

Agrument  to  pay  after  maturity  —  subsequent  amendment  of  $tatut4  r§iatimg 
to  —  constitutional  lau).]  A  statute  provided  that  the  parties  to  a  loan 
could  contract  for  any  rate  of  interest.  Plaintiff  made  a  loan  to  defend- 
ant,  the  latter  agreeing  to  pay  "  interest,  at  the  rate  of  fifteen  per  cent 
after  maturity."  Before  maturity  the  statute  was  amended  so  as  to  pro- 
vide that  only  seven  per  cent  should  be  recovered  for  money  lent,  after 
maturity.  Held^  (1)  that  the  fifteen  per  cent  was  not  a  penalty  for  the 
breach  of  the  contract,  but  interest  due  under  it ;  (2)  that  if  the  amend- 
ment was  intended  to  apply  to  such  contracts  then  in  existence,  it  was 
unconstitutional  and  void  as  impairing  the  obligations  of  contracts.  J7iid- 
hard  v.  Callahan  (Ck>nn.),  564. 

Effect  of  repeal  of  usury  law  on  existing  defense.]    See  XTbubt,  81. 

INTERPLEADER. 
Sheriff  cannot  maintain.]    See  Sheriff,  754. 

JOINT-TRESPASSERS. 

Judgment  and  execution  against.]  The  injured  party  may  sne  seyeral  Joint 
trespassers  separately,  and  prosecute  each  suit  to  final  judgment.  He 
cannot,  however,  have  separate  executions,  but  must  elect,  and  the  iasne 
of  an  execution  against  one  discharges  the  others.  Fleming  v.  McDonald 
(Ind.),  711. 

JUDCiES. 

Statute  directing,  to  appoint  supervisors  of  election  void,]  SeeConvrrsunasAL 
Law,  841. 

JUDGMENT. 

1.  Foreign  Judgment — ex  parte  judgment  for  alimony  —  divorce,]  Parties 
were  married  in  New  York  and  afterward  removed  to  Vermont  where 
the  husband  left  the  wife.  Thereupon  she  returned  to  New  York,  and 
there  obtained  a  decree  for  divorce  and  alimony  for  the  husband's  adul- 
tery In  Vermont,  after  notice  by  publication  and  by  mailing  a  copy  of  the 
summons  and  complaint  to  the  town  in  Vermont  where  he  had  last  lived 
with  his  wife,  but  from  which  he  had  afterward  removed.  The  hosband 
did  not  appear  in  the  suit.  Hdd,  in  an  action  of  debt  on  the  decree  for 
alimony,  that  the  decree  was  not  binding  on  the  defendant  in  YentumL 
Prosaer  v.  Wamer  (Vt.).  182. 
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t    — — .]  Sembie,  taat  the  decree  of  divorce  was  not.  lb, 

■.  Action  on,  in  anotJter  State  —  when  aq^pecd  no  baT.'\  If,  by  the  law  of  a  Stat« 
where  a  judgment  is  obtained,  an  appeal  does  not  stay  proceedings  on  the 
judgment  in  that  State,  tlie  peudeucv  of  such  an  appeal  is  no  bar  to  an 
action  on  the  judgment  in  this  Commonwealth.  Faber  v.  Hovey  (Mass.X 
398. 

Review  of,  on  Jiabeiia  corpus.']    See  Habeas  Corpus.  211. 

Making  valid  by  special  statute.]    See  Constitutional  IjAW,  656. 

JURISDICTION. 

1.  Of  State  courts  over  offenses  against  Federal  ctnTency.]    The  power  to  pun- 

ish for  offenses  against  the  Federal  currency  is  not  granted  excluslveljr 
to  the  United  States,  and  the  courts  of  Indiana  have,  under  the  law  of 
that  State,  jurisdiction  to  convict  of  the  crime  of  knowingly  having  in 
l>OBses8ion  apparatus  made  use  of  for  counterfeiting  United  States  coin. 
Snoddy  v.  Howard  (Ind.),  788. 

2.  Of  State  courts  over  places  ceded  to  ilie  United  States.]    A  State  legislature 

ceded  to  the  United  States  jurisdiction  over  certain  land,  to  be  occupied 
as  a  "  Home  for  Disabled  Soldiers,"  by  a  corporation  organized  under  act 
of  congress.  Held,  that  the  title  to  the  land  being  in  the  corporation  and 
not  in  the  United  States,  it  remained  subject  to  the  jurisdiction  of  the 
State  courts.    In  re  O'Connor  (Wis.),  765. 

^  ' — .]  Sembie,  that  a  State  cannot  abdicate  its  jurisdiction  over  places  within 
Its  limits,  unless  the  title  thereto  has  been  vested  in  the  United  States,  and 
that  as  to  such  places  the  jurisdiction  of  the  State  to  enforce  ita  laws  and 
t3  punish  crime  continues  until  Congress  has,  by  some  further  legislative 
act,  extinguished  the  State  authority,  and  vested  exclusive  jurisdiction  in 
the  Federal  courts.  lb. 

In  action  for  divorce.]    See  Judgment,  132. 

Of  equity  in  cases  of  libel  and  dander.]    See  Slander  of  Property,  310. 

To  enforce  oral  contract.]    See  Contract,  459. 

JURY. 

Must  understand  English.]  Jurors  who  did  not  understand  English  were  iiiv 
paneled  for  the  trial  of  a  criminal  case.  Held,  error.  Lyles  ▼.  State  (Tex.) 
88. 

In  criminal  trial — panel  of  more  than  twelve  illegal.]    See  Criminal  Law,  80i 

Discharge  of,  in  defendant's  absence.]    See  Criminal  Law,  719. 

LANDLORD  AKD  TENANT. 

1.  Liability  of  landlord  for  leasing  infected  premises.]    A  landlord  who  le  • 
premises,  knowing  they  are  infected   by  a  contagious  disease,  witho)  it 
notifying  the  tenant  thereof,  is  liable  to  the  latter  for  the  damages  Bn.#> 
tained,  in  case  the  disease  is  communicated.     Cesar  v .  Karutt  (^    T.) 
164. 


812  INDEX. 

2.  Mnetion  from  part  of  premises  bar»  action  for  rsrU,]  Eviction  of  a  tenant 
by  a  landlord  from  a  part  of  the  leased  premises  suspends  the  entire  rent 
so  long  as  the  eviction  continues ;  and  the  effect  is  the  same  whether  the 
lease  be  oral  or  written.     Colburn  v.  Morrill  (Mass.),  415. 

S.  Surrender  of  lease  by  operation  of  law,]  The  general  agent  of  the  owner  of 
real  estate  leased  it  to  defendant  bj  a  lease  under  8<3al ;  defendant  sub-let 
it  to  M.»  and  the  agent  thereupon  agreed  to  look  to  M.  for  the  rent  and  to 
accept  a  surrender  of  defendant's  lease  ;  defendant  gave  him  the  lease  and 
took  a  receipt  therefor.  Held,  in  an  action  againet  defendant  for  the  rent» 
(1)  that  the  agent  had  an  implied  power  to  accept  a  surrender;  and  (2) 
that  the  facts  amounted  to  a  surrender  hj  operation  of  law.  Amoryy, 
Kannoffsky  (Mass.),  416. 

4.  When  em/ployee  occupies  as  servant  and  when  as  tenant.]    Where  the  occu^ 

pancj  of  the  employee's  house  bj  the  employee  is  connected  with  the 
service,  or  is  required  for  the  necessary  or  better  performance  of  tlie  ser- 
vice, the  employee  holds  as  a  servant  and  the  possession  is  in  the  master ; 
but  where  the  occupancy  is  exclusive,  and  independent  of,  and  in  no  way 
connected  with,  the  service,  the  holding  is  as  a  tenant  KerrainsY»  People 
(N.  Y.),  158. 

5.  .]  A  employed  B  to  work  in  his  mill,  agreeing  to  pay  him  certain  wages 

per  day  and  to  give  him  the  use  of  a  house  which  was  part  of  the  mill 
property,  and  which  had  before  been  occupied  by  B  while  working  In  the 
mill.    Held,  that  B  held  the  house  as  a  servant  and  not  as  a  tenant,  lb. 

Action  by  landlord  against  stranger  for  injury  to  lease  property -^eontribvierg 
negligence  of  tenajU.]    See  Action,  421 . 

LEASE. 
T9  cne  partner  uhen  for  partnership  benefit.]    See  PABTmnuniP*  ML 

See  Landlord  and  Tbnant. 

LEGISLATURE. 

Convening  in  extra  session  —  revocation  of  proclamaiiofi.]  The  goremor  of  a 
State  being  temporarily  absent  therefrom,  the  person  upon  whom  the  con- 
stitution devolved  the  duties  of  that  ofiBce  in  such  case,  issaed  a  pioclamiu 
tion  convening  the  legislature  in  extraordinary  sesaion.  The  governor^ 
returning  before  the  day  named  for  the  session,  revoked  the  proclamiu 
tion.  Held,  that  such  revocation  was  lawful,  and  that  any  act  done  by  the 
legislature  assembled  under  the  proclamation  was  void.  People  ▼ 
Parker  (Nebp,  634. 

LETTERS. 

{Resumption  as  to  their  receipt.]  Where  a  letter  Is  properly  dixeoted  and 
posted  to  a  party,  or  is  deposited  in  a  place  used  by  him  for  Buch  purpose-^ 
e.  g.,  the  letter-box  at  his  place  of  business  •— the  presumption  it  that  he 
received  it,  and  his  denial  of  the  receipt  simply  raises  a  question  of  fbot« 
Howard  v.  Da^y  (N.  Y.),  285. 
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LIEN. 
Hf  vendor  after  sale  on  execution.]    See  Vendor  and  Puschabxr. 

LIFE  INSURANCE. 
See  Insurance. 

LIQUOR  LAWS. 
Lecai  option  latoi.]    See  Constitutional  Law,  536. 

LOCAL  IMPROVEMENTS. 
SaU  of  eemetery  under  Uen  for.]    See  Cemetery,  78. 

See  Betterments. 

LOCAL  OPTION. 
See  Constitutional  Laws,  SM. 

LORDS  DAT. 
See  Sunday. 

MALICIOUS  PROSECUTION. 

When  prcfyibie  eauee  no  defenee,]  It  is  no  defense  to  an  action  for  mAlidona 
prosecution  that  there  was  probable  cause  for  supposing  that  plaintiff  waa 
guilty  of  the  crime  for  which  he  was  prosecuted,  if  defendant  did  not  at 
the  time  know  of  the  facts  constituting  the  probable  cause.  Oalloteay  ▼. 
eteuHMTt  (Ind.),  677. 

MARINE  INSURANCE. 
See  Insurancb. 

MARRIAGE. 

Mdence  at  to  plaintiff  *e  marriage  in  action  for  seduction  of  etot^Alw.]  jSm 
Seduction,  381. 

MASTER  AND  SERVANT. 

When  eervant  oeeupiea  master's  house  as  tenant,]  See  Landlord  and  Txetajit 
168. 

Damages  in  action  against  master  for  act  of  sertanU]    See  Dahages,  888. 

Action  for  i^fury  to  servant]    See  Carrier,  426. 

See  Contractor  and  Contracteb. 

MISTAKE  OF  LAW. 
Purchaser  of  securities  presumed  to  know  as  to  their  validity.]    See  Sale,  65S. 

MORTGAGE. 

1.  Power  of  sale — purchase  by  mortgagee.]  A  mortgagee  selling  under  a 
power  of  sale  In  the  mortgage  may,  if  its  terms  authorize  him  so  to  do,  be 
the  purchaser  at  the  sale,  and  make  the  deed  in  hip  own  name  directly  ti 
himself.     Hall  y.  Dlu^fi  (Mass.),  476. 
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2.  Bankruptcy  of  mortgagor.]  A  mortgagee  sold  the  mortgaged  premiaea 
under  a  power  of  sale  in  the  mortgage,  which  empowered  himp  apon 
breach  of  condition,  to  sell  the  premises  and  oonvej  the  same,  in  his  owe 
name  or  as  the  attorney  of  the  mortgagor,  by  proper  deeds  to  the  pur- 
chaser absolutely  and  in  fee  simple,  and  provided  that  the  mortgagee,  or 
any  person  in  his  behalf,  might  purchase  at  the  sale.  The  deed  was  made 
by  the  mortgagee,  both  in  his  own  name  and  as  attorney  of  the  mortgagor, 
directly  to  himself.  Held,  that  the  power  waR  properly  executed,  that  the 
deed  conveyed  a  valid  title  to  the  mortgagee,  and  that  the  fact  of  the 
mortgagor's  bankruptcy  prior  to  the  sale  did  not  afTeci  the  authority  of 
the  mortgagee  to  execute  the  deed  in  his  name  and  as  his  attorney.  Jb. 

8.  Oiven  to  secure  note  —  7-ig7it  of  indorsee  of  note.]  The  bona  fide  purchaser 
for  value  of  a  negotiable  note  secured  by  mortgage,  before  mstnrity  and 
without  notice,  takes  the  mortgage  as  he  does  the  note,  discharged  of  all 
equities  between  the  original  parties.     Webb  v.  Hoselton  (Neb.),  838. 

Condition  as  to  payment —  tender — place  of  payment.]    See  Paticekt,  108. 

Sale  under  —  uthen  surplus  real  estate.]    See  EquiTABLB  Ck>NyEB8iOK,  293. 

Of  persojuU  property.]    See  Chattel  Mortgage,  316. 

Verbal  promise  to  alter  invalid.]    See  Statute  op  Frauds,  679. 

MUNICIPAL  CORPORATION. 

i.  When  may  indemnify  its  officers.]  A  municipal  corporation  may  legally  in- 
demnify an  officer,  acting  in  good  faith,  for  a  loss  incurred  in  the  discharge 
of  his  official  duty  ;  but  the  duty  must  have  been  one  authorized  or  im- 
posed by  law,  and  the  matter  one  in  which  the  corporation  had  an  interest. 
Oregorg  v.  Bridgeport  (Conn.),  485. 

2.  .]  An  officer  was  appointed  by  a  city  to  execute  a  by-law  relating  to 

wharves  and  the  mooring  of  vessels.  His  duty  was  simply  to  regulate  differ- 
ences among  owners  and  masters  of  vessels  and  owners  of  wharves,  and 
his  compensation  was  paid  by  the  persons  at  whose  request  he  acted.  HM, 
that  the  city  could  not  appropriate  money  to  indemnify  him  for  expenaei 
incurred  in  defending  an  action  brought  against  him  for  an  act  done  in  tlii 
discharge  of  his  duty,  lb. 

Taxation  for  otiier  than  public  purposes.]    See  Constitutionai.  Law,  99. 

NATIONAL  BANK. 
See  Bank. 

NECESSARIES. 
Liability  of  infant  for.]    See  Infant,  871 . 

NEGLIGENCE. 

l.  Evidence  of  presumption  from  injury.]  The  defendant,  for  the  porpoeeof  a 
concert,  hired  a  public  hall  and  employed  a  person  to  decorate  it.  Among 
the  decorations  was  a  bust,  placed  on  the  outside  of  a  balcony.  The  plain- 
tiff  sat  in  a  seat  on  the  floor  of  the  hall  immediately  under  the  bust.  Th« 
audience  were  requested,  by  the  programme,  to  rise  at  a  certain  part  of 
iie  concert,  and  wh»»n  they  did  so  the  bust  fell  from  its  place  and  injured 
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the  plaintiff.  The  plaintiff  offered  no  evidence  as  to  the  manner  in  which 
the  bust  was  secured.  ITeldf  that  the  mere  fact  chat  the  bust  fell  was  not 
sufficient  evidence  to  go  to  the  jury  of  the  defendant's  negligence.  Ken- 
dall V.  Boston  (Mass.),  446. 

2.  Fire  set  hy  locomotive — hurden  of  proof .\  In  an  action  against  a  railroad 
compaDV  to  recover  for  loss  by  fire  caused  by  sparks  from  the  defendant's 
locomotives,  tlie  burden  of  proof  of  negligence  does  not  lie  upon  plain- 
tiff, but  it  is  for  defendant  to  show  that  it  was  not  negligence.  Burke  ▼. 
Lauuftille  dt  Nashville  R.  R,  Co.  (Tenn.)  618,  and  'note,  628. 

Qf  directors  of  bank  releases  sureties  on  cashier's  bond,]    See  Bond,  60. 

In  transmission  of  telegram,]    See  Telegraph,  154. 

Driving  over  anotlier.]    See  Assault  and  Battery,  862. 

By  carrier  —  loss  of  passenger's  property.]    See  Cabribb,  4S6. 

Bff'bank  in  payment  of  check.]    See  Bank,  517. 

NEGOTIABLE  INSTRUMENTS. 

1.  Alteration  of  bill  of  exchange!]    Where  the  holder  of  a  bill  of  exchange  alters 

the  acceptance  thereof  by  the  addition  of  a  place  of  payment,  the  instru- 
ment is  avoided  as  to  all  the  parties  to  it  not  consenting  to  the  alteration. 
WJiitesides  v.  Northern  Bank  (Ky.),  74. 

2.  Certificates  of  deposit.]    A  certificate  of  deposit,  in  the  usual  form,  payable 

to  the  depositor's  order,  is  negotiable,  and  the  indoraer  thereof  is  liable 
ae  upon  a  note.    Pardee  v.  Fitch  (N.  Y.),  176. 

8.  '— ^.]  A  certificate  of  deposit  or  note, payable  "in  current  brnk  notes,"  in 
negotiable.  lb, 

4  Liability  ofindorser  of  certificate  of  deposit.]  A  certificate  of  deposit  paya- 
ble with  interest  to  the  depositor's  order  is  a  continuing  security  as  be- 
tween indorsee  and  indorser,  and  the  latter  is  liable  thereon  until  an  actual 
demand  is  made,  and  the  holder  is  not  chargeable  with  neglect  because 
the  demand  is  not  made  at  any  particular  time.  lb, 

5.  Conditional  acceptance  of  bill.]    A  bill  was  accepted  upon  condition  that  the 

drawer  should  perform  certain  acts  before  he  negotiated  the  same.  He, 
however,  negotiated  it  without  performance  of  such  acts.  Held,  that  the 
acceptor  and  indorser  were  liable  to  a  bona  fide  purchaser  for  value  before 
maturity,  and  without  notice  of  the  condition  and  its  non-performance. 
Held,  also,  that  the  possession  of  the  bill  by  the  drawer  did  not  affect  the 
purchaser  from  him  with  notice  of  the  equities  Merritt  v.  Duncan 
(Tenn.),  612. 

6.  Partnership  note  —  bankruptcy  of  firm  —  demand  on  one  partner.]    Defend- 

ant was  the  indorser  of  a  promissory  note,  made  by  a  copartnership,  in 
which  no  place  of  payment  was  designated.  At  maturity  of  the  note  the 
oopartnersliip  had  been  dissolved  by  its  bankruptcy.  Held,  that  a  demand 
of  one  of  the  former  copartners  was  sufficient  to  charge  defendant.  Gatee 
Y.  Beecher  (N.  Y.),  207. 

Made  by  one  member  of  non-trading  firm.]    See  Partnership,  757. 

Mortgage  given  to  secure  note.]    See  Mortgage,  638. 
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Note  of  corporation  to  its  trusteet."]    See  Corporation^  645. 
WJien  7'endered  void  by  duress.']    See  Duress. 

NUISANCE. 

By  act  of  others  than  owner  of  property  ^^  action  by  owner, "l  The  owner  or  ^ 
building  to  tlie  chimney  of  which  a  gas  company  has,  without  the  owner's 
consent,  bo  affixed  a  wire  as  to  render  the  chimney  unsafe,  and  ultimatelj 
to  cause  its  fall  upon  a  passer-by,  may  be  liable  for  the  damage  so  caused; 
and  if,  when  so  liable,  he  pays  the  damage,  he  has  an  action  against  the 
company  for  indemnity.  Gray  v.  Boston  Oas4ig/U  Co.  (Mass.)  824,  and 
riote,  828. 

Liability  of  landlord  for  leasing  infected  premises,}    See  Landlobd  A2n>  Tbv- 
ANT,  164. 

Railroad  over  higJiway.]    See  Railroad,  864. 

OFFICE. 

1.  Abandonment  of —  estoppel,  ]    Plaintiff  was  elected  to  an  office  in  1871  for  the 

term  of  four  jrears.  In  1878  an  act  was  passed  providing  for  an  election  in 
November  of  that  year  to  fill  said  office.  Among  the  candidates  for  such 
election  were  the  plaintiff  and  the  defendant,  who  entered  into  an  agree- 
ment in  writing  to  abide  the  result  of  a  primary  election.  At  the  primary 
election  the  defendant  was  selected,  and  in  November  he  .was  elected,  and 
thereupon  qualified  and  took  possession  of  the  office,  plaintiff  surrender- 
ing the  same.  The  statute  was  afterward  decided  to  be  unconstitutional 
and  the  election  void,  and  plaintiff  brought  suit  to  recover  possession  of 
the  office.  Held,  (1)  that  the  plaintiff  was  not  estopped  by  the  agreement 
with  defendant ;  (2)  that  such  agreement  and  the  surrender  of  the  office 
by  plaintiff  did  not  amount  to  an  abandonment  or  resignation.  Turnip- 
seed  V.  Hudson  (Miss.),  15. 

2.  ApipoirUment  to — when  may  be  oral.]    A  statute  authorised  "the  eoonty 

judge  of  the.  Jefferson  county  court"  to  appoint  a  collector  of  taxea. 
Held,  that  the  appointment  might  be  by  parol  and  need  not  be  evidenced 
by  any  record  or  other  writing.    Hoke  v.  Field  (Ky.),  68. 

OFFICIAL  BOND. 
Action  on,  against  surety  — for  what  acts  surety  UableJ]  An  official  bond  waa 
conditioned  that  the  principal  should  "  well  and  faithfully  discharge  the 
duties  of  the  office  of  marshal  of  said  village  according  to  law."  The 
complaint  in  an  action  on  the  bond  against  the  sureties,  alleged  that  the 
said  officer,  in  his  official  capacity  as  marshal,  **  claiming  to  have  a  writ  of 
replevin  duly  issued  by  a  justice,"  wrongfully  took  from  the  possession 
of  the  plaintiff  certain  personal  property,  *'  claiming  to  act  under  and  by 
virtue  of  such  writ  of  replevin,"  but  did  not  allege  that  the  officer  had  any 
writ  in  fact.  Held,oii  demurrer,  that  the  complaint  was  insufficient,  ae  the 
act  set  forth  was  done  colore  officii  and  not  virtute  officii,  for  which  aeta 
alone  the  sureties  were  responsible.     Qerber  v.  Ackley  (WiB.)k  75ft. 

SeeBOKiK 

OFFICER. 
When  city  may  indemnify.]    See  MnNiciPAL  CORFOBATiOira. 
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ORDINANGK 
tAMtU^  f&r  ad  commttM  iMU  woUOing.]    See  Asbault  and  Battbkt,  862. 

PARENT  AND  CHILD. 

MMer  nei  emiiUed  to  uagee  of  iftfant  diUd  after  her  remarriage,^  The  mother  ol 
ft  miBor  diiM,  after  i^Burying,  hM  not  entitled  to  recoyer  for  the  senr- 
ioee  of  such  chUd  in  the  absence  of  an  agreement  to  pa7  her  therefor. 
EoUingiworth  y.  Swedenborg  (Ind.)>  687. 

PARTIES. 
J»  moUMi  on  Hfe  imurainoe  foU^,]    See  Insurangb,  820, 580, 7S8. 

PARTNERSHIP. 

1.  BdaUon  of  partnore  —  reHetoal  ofpartnerMp  lease  to  one  partT^er.]  A  part 
nership  formed  to  oantinoe  antil  a  certain  date  leased  premises  for  a  term 
to  expire  at  the  same  date,  and  made  valuable  improvements  thereon 
Daring  the  term  one  partner*  without  the  knowledge  of  the  others,  took  a 
renewal  of  the  lease  in  his  own  name  for  a  term  to  begin  at  the  expira- 
tion of  the  partnership  term.  Held,  that  the  new  lease  inured  to  the 
benefit  of  the  firm,  and  that  the  partner  was  in  equity  a  trustee  of  the 
lease  for  the  partnership.    Mitehell  v.  Meed  (N.  Y.),  25^ 

8  Kate  of  non-trading  JirviJ]  One  partner  in  a  non-trading  partnership  cannot 
bind  his  copartner  bj  a  bill  or  note  drawn,  aocepted  or  indorsed  bj  him« 
In  the  name  of  the  firm,  not  e^en  for  a  debt  which  the  firm  owes,  unless 
he  have  express  authoritj  therefor  from  his  copartner,  or  unless  the  giv- 
ing of  such  instrument  is  necessarj  to  the  carrying  on  of  the  firm  busi- 
ness, or  is  usual  in  similar  partnerships ;  and  the  burden  is  upon  the 
holder  of  the  note  to  prove  such  authority,  necessity  or  usage.  Smith  ▼. 
Sloan  (Wis.)  757. 

&>  Power  of  one  member  qf  a  firm  of  attomeffs  to  make  note,]  In  an  action 
against  the  members  of  a  firm  of  attorneys  on  a  note  made  by  one  of 
them  for  a  firm  debt, — ?ield,  that  the  one  not  signing  the  note  was  not  lia- 
ble in  the  absence  of  evidence  that  he  expressly  authorized  it  to  be  made, 
or  that  it  was  necessary  to  the  carrying  on  of  the  firm  business,  or  was 
usual  in  similar  partnerships.  2b. 

NeU  of  f/rm-^  demand  after  bankruptcy  J]    See  Nbqotiable  Inbtbttmbntb, 

207. 
Pmrol  to  deal  in  land,]    See  Statxjte  of  FRAxn>s,  785. 

PASSENGER. 
See  Cakrieb. 

PATENT. 

Oonopiraey — to  induce  one  to  violate  an  ir^unetion,  PriioUeged  eommunieO' 
tUme.]  At  the  suit  of  the  owner  of  a  patent  for  vulcanised  rubber,  A,  t 
dentist,  was  enjoined  from  using  the  preparation.  Believing  that  A  di« 
regarded  the  injunction,  the  owner  employed  B  to  ascertain.  B  procured 
C  to  apply  to  A  for  a  set  of  teeth  upon  a  plate  of  Talcanised  rabber.    A 
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made  the  teeth  upon  such  plate,  delivered  them  to  C,  and  reoeiyed  paj 
therefor.  B  and  C  reported  the  facte  to  the  owner,  and,  on  their  affidayits, 
proceedings  for  contempt  were  commenced  against  A.  Held,  that  B  and 
C  were  not  liable  for  a  conspiracy  to  indace  A  to  violate  the  injancdon ; 
that  the  owner  of  the  patent  had  a  right  to  resort  to  this  method  of  learn- 
ing the  faeta,  and  that  the  communications  of  B  and  G  to  the  owner  of 
the  patent  were  priril^ged.    KnowLsB  ▼.  Peek  (Oodil),  642. 

AgrtemefM  09  to^    See  Ck>KTRACT»  459. 

PAYMENT. 

1*  Where  to  be  mad&-^del4or  not  required  tofoUow  creditor  out  ofSUUeJ]  Where 

'  the  payee  of  a  money  obligation,  specifying  no  place  of  payment,  is  out  of 

the  State  when  the  payment  is  to  be  made,  the  debtor  is  not  obliged  to 

follow  him,  bat  readiness  within  the  State  will  be  as  effectual  as  actual 

payment  to  save  a  forfeiture.    Bale  r.  Patton  (N.  T.),  108. 

t.  Condition  in  mortgageJ]  A  mortgage  was  conditioned  to  be  due  and  payable^ 
should  any  installment  of  interest  remain  unpaid  for  thirty  days.  Bight 
days  after  an  installment  of  interest  became  due,  the  mortgagee,  who  was 
a  single  man  residing  in  the  house  of  his  mother,  left  the  State  and 
remained  absent  daring  the  residue  of  the  thirty  days.  Meld,  that  the 
mortgagor  was  not  required  to  tender  the  interest  at  the  house  of  the 
mother  in  the  absence  of  notice  that  she  was  authoriied  to  reoeiye  it,  mad 
that  there  was  no  forfeiture.  lb. 

At  auction  eale.}    See  Auction,  813. 

Under  durese  of  property J\    Bee  Dubbbs,  807. 

PLEADING. 

When  eondUion  in  expreu  company* e  receipt  muH  be  pleaded^  Bee  *^*T^''n, 
800. 

Pleadinif  over  itfter  plea  in  aibatement  to  an  indietment.}  Bee  Cbucesal  L4W 
846. 

BtatemenU  in,  tehen  privileged.]    ^<m  Slahdeb  andLibil^IM. 

POLICE  OFFIGEB. 
Bight  ef^  to  arreet  without  wnrant,]    Bee  Abbbiv. 

PRESUMPTION. 
Ae  to  date  of  bond  undated.]    /SmBond,  6. 
Ae  to  receipt  qfletten.]    ^Sm  Lbttbbs,  285. 

PBIVILBOED  COMMUNICATIOHB. 
Bee  Patent,  643. 

PROBABLE  CAIJSB. 
Bee  Maijoioub  Pbosboiitiob»  dlT. 

PROBATE. 
CfwOt  when  not  proof  ^  death,]    iSM  BymBNca^  144* 
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PBOXIMATE  GAUSB. 

S0dCARRISB,  681. 

PUBUC  OFFICE. 
Bm  Office,  16. 

PUNITIVE  DAMAGES. 
Bee  Damages. 

RAILROAD. 

L  LomU^n  of,  upon  9ireeti\  The  use  of  a  street  m  a  site  for  a  ndlroad  tiaok 
does  not  give  a  right  of  action  to  the  owners  of  adjacent  lots,  unless  it 
materially  hinders  the  ordinary  use  of  the  street ;  but  when  such  use  does 
unreasonably  abridge  the  right  of  lot  owners  to  ase  the  street  as  a  means 
of  ingress  and  egress,  an  action  for  damages  will  lie  against  the  railroad 
company.    Elkabeth,  eU,,  B.  R  Co.  y.  C(nnb$  (Ey.).  67. 

t.  Darnagei  to  adjacent  property — rule  as  to,]  Where  the  houses  adjacent  to 
a  street  used  as  the  site  of  a  railroad  track  are  damaged  by  having  smoke, 
soot  or  fire  from  passing  engines  thrown  or  blown  into,  against  them,  the 
owners  thereof  have  an  action  therefor.  lb. 

8.  (her  highway — frightening  Tioreee.]  A  railroad  corporation  whose  road 
passes  over  a  highway  by  a  bridge  is  not  liable  to  a  traveler  on  the  high- 
way for  damages  caused  by  the  fright  of  his  horse  at  the  noise  made  by  a 
train  of  cars  passing  over  the  bridge  in  the  customary  manner,  although 
the  corporation  know  that,  because  of  special  drcumstances,  accidents  of 
a  similar  character  are  peculiarly  liable  to  happen  there,  and  although 
they  give  no  warning  of  the  appioach  of  the  train.  Ibwfr  t.  Baeton  and 
LouieU  B.  R  Cb.(Mass.)  864. 

Ateeeement  of,  for  heal  improwmente.]    See  Bbttbbmbzits,  684 . 

Fire  eommunieated  by  loeomotive.']    See  Nboligence,  618. 

Meoiure  ofdamagee  to  atffaeent  property  by  use  of  etreet.}  .  See  Dakajobs,  67. 

When  obUgaHon  a§  carrier  ie  changed  to  that  of  wvrehoueeman^    Bee 
488. 

RAPE. 

Bee  Cbdcinal  Law,  708. 

RECX)RD. 
/SSmDebd. 

RECOUPMENT. 
Cy  immagee  IiimMm  pf  eucount.]    See  Bailkbst. 

REGISTRY. 
See  Deed. 

BEHEDIAL  STATUTES. 
8h  CkiHiiriTUTiONAL  Law»  606l 
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REPEAL. 
Ctf  uiury law, efeet  qf, an esMi/ngdef^nvte:]    /SbtrTJsuRY, tl., 
€f  9taMetrelaHnfftoinUr6it,«ff0etof,]    ^Sm  Ihsbbbst,  Mi. 

REPLEVIN. 

1.  Lou  of  property  hdd  in  rspfovin.]  When'  praperty  Ib  taken  bj  plaintifl 
in  replevin,  and  while  in  his  posseBsion  pending  the  proceedings,  dies  or 
ifl  destroyed  without  his  fault,  he  is  not  liable  to  defendant  for  its  value 
in  case  of  a  verdict  in  favor  of  defendant.    Bobo  v.  PaUon  (Tenn.),  598. 

t..  Of  viheat  due  for  rent,'\  Plaintiff  leased  wheatnland  to  defendant,  defendant 
agreeing  to  pay  as  rent  one*half  the  wheat^srop  at  the  threshing  time. 
When. the  wheat  was  threshed  defendant  delivered  only  one-thixd>  retain- 
ing the  remainder.  Hdd,  that  plaintiff  could  not  replevy  the  balance  of 
wheat  due  him  under  the  lease.    Laey  v.  Weaoer  (Ind.),  688. 

Bif  ^emdar  of  goods  eeked  on  attaehment,]    See  SxofvaiOB  lan  Tbahbitd^  84. 

RESPONDEAT  SUPERIOR. 

Bee  CONTBACTOR  AITD  CONT]UCTEByd67. 

REVIEW. 
€f  final  jnidgmmu  on  habeae  corpus.]    See  EUbbas  C6bpub»  911. 

REWARD. 

Mi^'eonmoUen  cf  eriminaU.  ]  Defendant  offered  a  reward  for  the  "  capvore  and 
oonviotion"  of  each  of  certain  crimlDais.  Plaintiff  captured  two  of  them 
who  'confessed  th^  guilt ;  but  the  indictments  against  them  were  dis- 
missed at  the  solicitation  of  the  defendants'  attorneys,  in  order  to  use 
them  as  witnesses  against  the  others.  Held^  that  plaintiff  was  entttlad  to 
ibe  reward.    LouimM&d  IfaehmUe  B.B.  Ox  ▼.  OssAi^Al  (Ky;),8a 

SABBATH 
See  Sunday. 

SAFE  DEPOSITS. 
See  BjufX. 

SALE. 

L  IkUieorff,  tehen  euffloi&nt,]  Evidence  thttt  a  person  seeing  an  unfinished 
piano  in  the  maker's  shop  offered  to  puBchase  it  of  hlm»  if  he  would  finish 
it ;  that  the  offer  was  then  and  there  accepted ;  that  a  bill  of  sale  was  then 
and  there  made ;  that  the  price  was  made  ol  a  subsequent  day,  the  piano 
being  left  to  be  finished,  will  authorize  a  jnry  in. finding.  »de]Jyei|f  ol.  th» 
piano  sufficient  to  pass  the  title  as  against  a  subsequent  puxcfaaser.  Thorn' 
dike  V.  Bath  (Mass.),  818. 

t.  TiUe^to  personal  property  eon^raeted  tobe sold ^ damages ^meatiure qf.] 
Plaintiff  agreed  to  sell,  and  defendant  to  purchase,  a  quantity  of  wood 
which  plaintiff  was  to  dtBw  and  pile  in  a;  osttilh  place  whete  defendant 
was  to  measure,  receive  and  pay  for  i»  at  aspMlfie  price  per  cord.    The 
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wood  WM  drawn  and  piled  And  defendant  had  measured  and  reoeiT<ed  part, 
h^\  refused  to  measure  and  receive  the  remainder.  The  wood  waa  burned. 
Held,  that  the  title  of  the  unmeasured  wood  was  in  plaintifi;  and  he  waa 
entitled  to  recover  from  the  defendant,  not  the  contract  price  thereof,  but 
the  difference  between  the  contract  price  and  the  market  price  at  the  time 
and  place  it  should  have  heen  accepted.  PitUburgh^  eU,^  By,  Co,  ▼.  Heck 
(Ind.),  713. 

L  Of  invalid  obUgatiana — purchaser  presumed  to  know  the  law.]  Plaintiff  pur- 
chased from  defendants  county  warrants  drawn  bj  the  auditor  upon  the 
treasurer,  but  which  were  upon  their  face  invalid,  and  not  a  charge  upon 
the  county.  Meldp  that  plaintiff  was  presumed  to  know  the  law,  and  In 
the  absence  of  fraud  or  misrepresentations,  could  not  recover  the  price 
paid  defendant.    Ohristy  ▼.  StUlivan  (Cal.),  655,  and  note,  666. 

At  auction.]    See  Auction. 

Induced  hy  fraud — eonnereion  by  innocent  pureAaeer.]    See  Conyebaioh^  8M. 

Stoppage  in  traneiiu,]    See  droPFAGB  ts  T&ahbitu,  84»  and  neU,  87. 

Sujgieieney  efmemarcmdmm  of,]    See  Statute  of  Fsauds. 

SALE  OP  STOCK. 
See  Dividend,  7S3. 

SEDUCTION. 

deUan  fwt — evidence,]  Evidence  that  the  plaintiff's  marriage  with  his  reputed 
wife  was  void,  is,  in  an  action  for  the  seduction  of  his  reputed  daughter, 
admissible  on  the  defendant's  part  to  rebut  a  presumption  of  actual  service 
by  showing  that  the  plaintiff  was  not  legally  entitled  to  her  services ;  and 
in  mitigation  of  damages.    Eotoland  v.  Eotoland  (Mass.),  881. 

SHERIFF. 

Cannot  maintain  interpleader  ae  to  money  in  hie  hands,]  A  ahexiff  sold  goods 
seized  on  execution,  and  after  satisfying  the  execution  had  money  left  in 
his  hands  which  was  claimed  by  various  parties.  Held,  that  he  ooold  not 
maintain  a  bill  of  interpleader  U>  determine  their  rights;  but  that  he 
should  pay  the  money  into  court  and  leave  them  to  apply  there.  JfbD^n- 
ald  V.  AUen  (Wia.),  754.  . 

SHERIFFS  SALE. 
Vendor's  lien  for  pwrehase  price,]    See  Vendor  akd  PuBCHAflEB,  44. 

SLANDER  AND  UBEL. 

1.  Female  chaxtity,]  Words  charging  a  female  with  self-pollution  are  not  ft^ 
tionable  per  se.    Anonymous  (N.  T.),  174. 

9.  Special  damages,]  In  an  action  for  slander,  in  charging  the  plaintiff  with 
self-pollution,  it  was  alleged,  as  special  damage,  that  the  father  of  the 
plaintiff,  with  whom  she  lived,  and  upon  whom  she  was  dependent,  ha<^ 
by  reason  of  the  charge,  witliheld  from  the  plaintiff  a  dress  and  a  course 
of  lessons  in  music,  which,  prior  to  the  charge,  he  had  promised  her.  The 
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father  testified  that  he  did  not  believe  the  charge.    Seld,  that  each  dam 
ages  would  not  maintain  the  action,  lb. 

S.  Bepetition  after  action.]  In  an  action  for  slander,  evidence  of  a  repetition 
of  the  slander  charged,  or  of  the  speaking  of  other  slanderous  words,  after 
the  commencement  of  the  action,  is  not  admissible  to  show  malice  and 
enhance  the  damages.     Frcuer  v.  MeCloskey  (N.  Y.),  198. 

1  Statements  in  a  legal  pleading  concerning  person  not  a  party,}  In  proceed- 
ings by  R.  as  the  next  friend  of  a  female  infant  to  remove  the  guardian 
of  such  infant,  the  petition  alleged  as  a  reason  for  such  removal  that  the 
guardian  kept  in  his  family,  B.,  a  girl  whose  "  reputation  is  ruined,  and 
■he  is  now  an  example  of  shame  and  prostitution."  Held,  that  the  stat^ 
ment  was  conditionally  privileged,  although  B.  was  not  a  party  to  the 
record,  and  that  to  render  R.  liable  to  B.  for  libel,  malice  must  be  shown. 
Buohe  V.  Backer  (Tenn.),  698. 

5.  Words  spoken  under  the  influence  of  passionJ]  The  fact  that  slanderous 
words  were  spoken  in  the  heat  of  passion,  which  was  provoked  by  the 
one  concerning  whom  they  were  spoken,  may  be  shown  in  mitigation  of 
damages.    Jauch  v.  Jaueh  (Ind.),  699. 

SLANDER  OF  PROPERTY. 

1.  Jurisdiction  of  court  of  equity  as  to  slander  of  tUle,]  The  jurisdiction  of  a 
court  of  equity  does  not  extend  to  cases  of  libel,  or  of  slander,  or  of  false 
representations  as  to  the  character  or  quality  of  the  plaintiff's  property, 
or  as  to  his  title  thereto,  which  involve  no  breach  of  trust  or  of  contract. 
Boston  Diatite  Co.  v.  Florence  Manufacturing  Co.  (Mass.)  810. 

SPECIFIC  PERFORMANCE. 
Cf  oral  contract  as  to  pateni.]    See  Contract,  459. 

STATUTE  OF  FRAUDS. 

1.  Promise  to  answer  for  the  debt  of  another,]  Liand  was  conveyed  by  C.  to 
plaintiff  as  security  for  a  debt.  He  reconveyed  to  C.  upon  the  pledge  to 
him  by  defendant  of  certain  railroad  bonds,  which  defendant  promised  to 
redeem  at  par  within  a  year.  Held,  that  defendant's  promise  was  original 
and  not  collateral ;  and  that,  on  his  failure  to  redeem,  plaintiff  might  fore- 
close and  sell  the  bonds  and  hold  him  personally  liable  for  any  deficiency. 
Booth  V.  Mghmie  (N.  Y.),  X71. 

8.  Oral  agreement  to  reconvey  lands.]  An  oral  agreement  by  the  vendee  of 
land  to  reconvey  it  is  within  the  statute  of  frauds,  and  where  it  appears 
in  a  bill  for  specific  performance  that  the  agreement  was  oral,  the  fact  can 
be  taken  advantage  of  by  demurrer.    Ahrend  v.  Odiome  (Mass.),  449. 

8.  Verbal  promise  to  alter  mortgage  invalid.]  T.,  who  had  executed  a  mortgage 
on  real  estate  to  H.  to  indemnify  him,  applied  to  B.  to  become  surety  for 
him,  verbally  promising  to  change  the  mortgage  so  as  to  secure  B.  (which 
change  H.  assented  to  and  agreed  to  make).  B.  thereupon  became  surety 
and  was  obliged  to  pay  the  bond.  Held,  that  the  promise  to  altex  the 
mortgage  was  within  the  statute  of  frauds  and  Invalid.  Irwin  t.  Mub 
bard  (Ind.).  679. 
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1  Suffidenoy  of  memorandum  of  sale,'\  A  fiheriff  who  sold  under  a  Judgment 
of  forecloeure,  indorsed  on  the  order  of  sale  this :  '*  Sold  to  Asa  J.  Ridg- 
way  for  twenty-four  hundred  dollars,  October  16,  1869.  J.  D.  Phelps, 
Sheriff  L.  C"  Held,  not  suiBcient  to  identify  the  property  under  the 
statute  of  frauds.    Bidgway  ▼.  Ir^gram  (Ind.),  706. 

6.  PartnerMp  may  be  formed  by  parol  to  deal  in  landei]  A  parol  agreement 
for  a  partnership  for  the  purpose  of  dealing  in  lands  is  not  within  the 
statute  of  frauds,  and  is  valid.    Holmen  y.  McOray  (Ind.),  785. 

6.  Contract  of  indemnity  between  euretiee."]  A  contract  between  sureties  to  the 
same  instrument,  whereby  one  surety  undertakes  to  indemnify  another, 
is  not  within  the  statute  of  frauds,  and  may  be  made  by  parol.  Horn  ▼ 
Pray  (Ind.)  742. 

Oral  agreement  ae  to  co-operation  of  patent^partnereMp  agreement,]    See  CoH 

TRACT,  459. 

STAY  LAWS. 
IwuUdJ]    See  OoNsnTunosAL  Law,  683. 

STOCK. 
See  DiviDBND,  782. 

STOPPAGE  IN  TRANSITU. 

Right  of,  ctfter  attachment  by  creditor  —  replevin  by  wndor,]  Plaintiff  sold 
goods  to  C.  and  delivered  them  to  a  carrier.  Defendant,  a  constable  hold- 
ing an  execution  against  C.  levied  on  and  seized  the  goods  while  in  the 
carrier's  possession  and  paid  the  freight  charges  thereon.  Plaintiff 
demanded  the  goods  from  defendant,  without  paying  or  tendering  the 
amount  of  the  freight  charges,  and  being  refused,  brought  replevin. 
Held,  (1)  that  plaintiff's  right  of  stoppage  in  traneitu  was  not  terminated 
by  the  levy  and  seizure,  but  (2)  that  the  lien  for  freight  charges,  to  which 
defendant  had  rightfully  succeeded,  was  prior  to  plaintiff's  right,  and  that 
plaintiff  could  only  bring  replevin  after  discharging  that  lien.  Sucker  v. 
Donowtn  (Kan.),  84,  and  note,  87. 

STREET. 

Location  of  railroad  upon  ^  damage  to  adjacent  property  ^  meature  of]  See 
Railroad,  67. 

SUICIDE. 

Condition  againet,  in  ineuranee  policy.]    See  Inburancb,  628  and  note^  628 

SUNDAY. 

1.  Uhlauful  traveling  on — injury  from  defect  in  hightoay.]  A  person  traveling 
on  Sunday  in  violation  of  the  statute  cannot  recover  for  injuries  received 
by  reason  of  the  insufficiency  of  the  highway.  Johneon  v.  Town  of  Irae- 
burgh  (Vt.),  111. 

I.  Necetiity  or  charity.]  Where  a  statute  forbids  traveling  on  Sunday  *'  except 
from  necessity  or  charity,"  a  necessity  to  render  traveling  lawful,  must 
aetoally  exist ;  an  honest  belief  that  it  is  necessary  is  not  sufficient,   lb. 
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8.  — — .]  One  who  works  bj  night  instead  of  by  day,  and  who  travels  on 
the  Lord's  daj  for  the  purpose  of  seeing  his  master  and  indadng  him  to 
'  change  his  hoars  of  labor  from  the  night  to  the  daj-time,  In  order  that>he 
maj  sleep  better,  is  not  traveling  from  necessity  or  charity,  and  cannot 
maintain  an  action  against  a  town  for  an  injury  sustained  by  him,  while 
BO  traveling,  by  reason  of  a  defect  in  a  highway,  which  the  town  is  bylaw 
obliged  to  keep  in  repair.  Connolly  v.  City  of  Boston  (Mass.),  896,  ano 
note,  897. 

4.  — .]  One  who  travels  from  one  town  to  another  on  the  Lord's  day  for 
the  sole  purpose  of  visiting  a  friend,  whom  he  knows  to  be  sick,  and  thinks 
may  be  in  need  of  assistance,  and  of  rendering  such  assistance  as  on 
inquiry  he  might  find  to  be  necessary,  is  traveling  from  charity  ;  and  in 
an  action  against  a  railroad  corporation,  for  injaries  sustained  while  a 
passenger  on  that  day,  on  putting  in  evidence  that  he  was  traveling  for 
the  purpose  above  stated,  he  is  entitled  to  go  to  the  Jury  on  the  question 
whether  he  was  traveling  lawfully  or  not,  althoagh  he  ofl^rs.no  evideaos 
of  the  ground  of  his  belief  that  his  friend  was  in  need  of  assistance. 
Doyle  V.  Lynn  db  Boston  R  B,  Co.  (Mass.)  481. 

^  8UBBTIES. 
On  bond  of  -bank  offleer,  released  by  negHgence  of  dtnofvn .]    See  Bahx;  50. 
Contract  of  indemnUy  betioeen.]    See  Statuts  of  Frauds,  743. 
0»  offloial  bond,]    iS^  Official  Bond,  753. 

TAXATION. 

1 ,  I^otes  deposited  out  of  8tat& —  mobilia  personam  sequuntwJ]  Plaintiff,  a  resi- 
dent of  Kansas,  agreed  to  sell  eM  deliver  lands  in  Illinois  to  L.,  a  resi- 
dent of  Illinois,  upon  the  payment  of  notes  executed  by  L.  for  the  pur. 
chase  price  and  deposited  with  a  third  person  in  Illinois,  ffeld^  that 
plaintiff  was  not  taxable  in  Kansas  on  the  notes.  WUoox  v.  EUis  (Kan.), 
107. 

3.  For  money  loaned  and  secured  out  of' the  State,]    A  State  legislature  has 

power  to  tax  persons  residing  in  the  State  for  money  lent  by  them  to  per- 
sons residing  out  of  the  State  and  secured  upon  real  property  out  of  the 
State.    Kvrtkmd  v.  Hotchhiss  (Conn.),  540. 

8.  Collector  of  taxes  not  obliged  to  gvoe  receipt.]  A  collector  of  taxes  is  under 
no  obligation  to  give  receipt  for  taxes  paid  to  him,  nnless  the  statute  ex- 
pressly requires  it ;  and  a  custom  to  do  so  wiU  not  bind  him.  StUes  ▼. 
Hitchcock  (Vt.),  131. 

4.  Tax  on  litigation,]    A  statute  imposing  a  tax  upon  each  suit  at  law,  to  be 

paid  by  the  unsuccessful  party,  ?ield  not  in  contravention  of  a  constitu- 
tional  provision  that "  all  courts  shall  be  open,  and  every  man  shall  have 
right  and  justice  administered  without  sale,  denial  ocdelay."  Harrison  v. 
WiUis  (Tenn.),  604. 

0  *— -.]  The  constitution  authorized  the  legislature  to  tax  certain  spedlled 
burinesB  classes,  among  which  litigants  were  not  included.  HM,  that  its 
power  to  tax  was  not  limited  to  the  classes  named,  and  that  a  statute  lai- 
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pofllng  a  tax  upon  one  oommendng  a  luit  at  law  waa  oonBtitational.    8kU€ 
▼.  Cimnty  Oammissiotuti  (Neb.),  641.  * 

i'br  other  than  publie  purpose.]    See  CoMariTxniONAL  Law,  99. 

TAXES. 
See  Taxation. 

TELEGRAPH. 

Bhror  in  tranemieeion  —  damagen:  ]  B  sent  a  message  by  defendant's  teleg^ph 
to  plaintiff,  asking  for  $500.  By  negligence  of  defendant's  servant  the 
message  was  clianged  to  $5,000»  which  sum  plaintiff  sent,  and  B  absconded 
Irith  it.  Held,  that  defendant  was  not  liable  for  the  loss,  its  negligence 
not  being  the  proximate  cause  thereof.  Lowerjf  r.  Western  Union  Tele 
graph  Co,  (N.  Y.)  154. 

THEEATS. 
When  actionable.]    See  ACTioic,  129. 

TIME. 

1.  Computation  of,]  In  computing  time  from  the  date,  or  the  day  of  the  date, 
or  from  a  certain  act  or  event,  the  day  of  the  date,  act,  or  event  ia  to  be 
excluded,  unless  a  different  intention  is  manifested  by  the  instrament  or 
Q^tute  under  which  the  question  arises.    Bemia  y.  Leonard  (Mass.),  470. 

).  — — .]  Under  a  statute  requiring  the  copy  of  the  writ  and  of  the  return  of 
the  attachment  to  be  deposited  in  the  town  clerk's  office  "  at  any  time 
within  three  days  thereafter,*'  the  day  of  the  attachment  is  to  be  excluded* 
lb, 

TORT. 

^srJiniuriee  oeetuioned  out  of  the  State.]  Defendant's  dog,  owned  and  kept  in 
Massachusetts,  strayed  into  an  adjoining  State  and  bit  plaintiff.  In  an 
action  of  tort  in  Massachusetts  for  the  injury,  there  was  no  evidence  that 
the  statute  of  such  adjoining  State  made  the  injury  actionable,  nor  was  It 
proved  that  the  defendant  had  knowledge  that  his  dog  was  accustomed  to 
bite  mankind  and  therefore  liable  at  common  law.  Held,  that  the  action 
would  not  lib,  although  the  statute  of  Massachusetts  gives  an  action  for 
inch  ixyuries  within  the  Sute.    Le  Forest  v  Tolman  (Mas^.^  400. 

TORT-FEASORS. 
See  Jonrr  Tbbspaubrs. 

•     TRADE-MARK. 

Ifame  of  place  oflmsiness.]  Where  one  has  established  a  business  at  a  partio> 
alar  place,  from  which  he  has  or  may  derive  profit,  and  has  attached  to 
irach  business  a  name  indicating  to  the  public  where  it  is  carried  on,  — 
e,  g.  "  No.  10  South  Water  street,"  —  he  thereby  acquires  property  in  the 
name,  which  will  be  protected  from  invasion  by  a  court  of  equity  on 
principles  analogons  to  those  applicable  in  case  of  the  invasion  of  a  trade 
mark.     Olen  and  HaU  Mmnu.  Co.  ▼.  OaU  (N.  T.),  )m. 
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TRESPASS. 
By  oJUmt  in  aUoMng  goods,]    See  Attaghkbnt,  490. 

TRIAL. 
Jury  of  more  than  twelve  men.]    See  Criminal  Lav,  80. 
Jury  mutt  underttand  Bhigliah,]    See  Jury,  88. 

TROVER. 
By  second  mortgagee,]    See  Chattel  Mortoaob,  816. 

TRUST. 

Demee  to  an  executor  in  trust  —  trnist  is  personal.]  Land  was  devbed  to  the 
ezucator  named  in  the  will  in  trust  for  certain  purposes.  The  executor 
renounced,  and  an  administrator  with  the  will  annexed  was  appointed. 
Heldt  that  the  administrator  did  not  become  trustee  nor  succeed  to  auj 
light  in  the  trust  estate.    Dunning  v.  Ocean  National  Bank  (N.  Y.),  293. 

ULTRA  VIRES. 
See  Corporation,  781. 

USURY. 

1.  Dtfense  of,  <tfter  repeal  of  laws.]  In  an  action  on  a  promissory  note  the  de- 
fendant set  up  the  defense  of  usury.  Held,  that  the  defense  was  good, 
although  the  usury  laws  had  been  repealed  after  the  action  was  brought. 
Smith  V.  Olanton  (Tex.),  31. 

8.  Agreement  not  to  plead  —  wiUidrawing  plea  of —  amendment,]  An  agree- 
ment to  withdraw  the  plea  of  usury  is  against  public  policy  and  cannot  be 
enforced ;  but  where  a  defendant,  having  once  pleaded  usury,  withdraws 
the  plea  in  consideration  that  the  plaintiff  will  consent  to  a  continuance 
he  ought  not  to  be  afterward  allowed  to  amend  by  filing  the  same  plea 
again.    Clark  v.  Spencer  (Kan.),  96. 

VARIANCE, 
See  Criminal  Law. 

VENDOR  AND  PURCHASER 

1.  Vendor's  Uen — sale  of  land  on  execution  —  lien  for  excess xfpurchase^monsy,] 
Plaintiff's  land  was  sold  by  the  sheriff,  at  auction,  under  an  execution  and 
bought  by  defendant,  who  bid  more  than  enough  to  satisfy  the  execution. 
Held,  that  plaintiff  had  a  lien  on  the  land  for  the  excess  of  the  purchase- 
money.     Tarhorough  v.  Wool  (Tex.),  44. 

8.  Vendor^  s  lien,  eanstence  of]  In  Massachusetts  the  vendor  of  real  estate,  by 
an  absolute  deed,  has  no  lien  thereon  for  the  unpaid  purchase-money  in 
the  absence  of  a  written  agreement  of  the  parties  to  that  effect.  Ahrend 
V.  Odiorne  (Mass.),  449. 

8.  VcTid^yi's  lien — when  specific  lien  prior  to.]  The  equitable  lien  of  the  vendo? 
of  land  for  unpaid  purchase-money  is  subordinate  to  a  specific  lien  acquirer 
by  a  creditor  of  the  vendee,  whether  with  or  without  notice,  before  piv 
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oeedings  are  inBtitatod  to  enforce  Buch  equitable  lien.    iWi  T.  Jnmmk 
(Tenn.),  577. 
Damage*  in  action  an  covenant  of  warranty, "]    See  Damaobs,  49. 

WAIVER. 
Of  eobompUon  iaiM.]    Bee  Exbhftion,  61. 

WAR. 
Elfeet  cf,  on  eontraeU  ofUfe  ifMurcmce^    See  Iksuiuhgs,  406,  and  wete^  SIS. 

WAREHOUSEMAN. 
Wbmi  carrier  becomes.]    Sec  Gabrubb,  488. 

WILL. 

1.  Appointment  of  executor —  ddegation  of  authority  to  appoint,]    A  testatoi 

appointed  his  wife  executrix  of  his  will,  and  requested  "  that  such  male 
friend  aa  she  may  desire  shall  be  appointed  with  her  as  co^xecutor." 
HM,  (1)  that  the  delegation  of  power  to  appoint  the  executor  was  yalid  at 
common  law ;  (2)  that  it  was  valid  under  a  statute  directing  letters  testa- 
mentary on  wills  to  be  issued  "to  the  persons  named  therein  as  executors." 
Harinett  v.  WandcU  (N.  Y.),  194. 

2.  — •]    Senible,  where  a  testator  delegates  to  an  executor  named  in  the  will 

the  power  to  select  a  co-executor,  such  selection  can  only  be  made  after 
the  executor  named  has  duly  qualified  as  executor.  lb. 

3.  Devise  —  toTien  devise  over  void.]    A  testator  gave  his  widow  certain  personal 

estate,  and  provided  that  (f  any  remained  at  h^  decease  it  should  be  equally 
divided  among  his  children.  Rdd,  that  an  absolute  power  of  disposal  was 
given  to  the  widow,  and  that  the  gift  over  was  inconsistent  with  this 
power,  and  therefore  void.    MeKemie's  Appeal  (Conn.),  620. 

« 

WITNESS. 

t.  EigTU  of  accused  when  witness  in  his  own  behaif.]  When  a  person  charged 
with  the  commission  of  a  crime  becomes  a  witness,  under  a  statute  pro- 
viding that  he  may,  "  at  his  own  request,  but  not  otherwise,  be  deemed  a 
competent  witness,*'  and  testifies  that  he  did  not  commit  it,  he  waives  his 
constitutional  privilege  as  to  criminating  himself,  and  may  be  cross-exam- 
ined as  to  every  thing  relevant  to  the  issue.  Commonwealth  v.  Nichols 
(Mass.),  846,  and  note,  848. 

4.  Impeachment  of  in  criminal  trials  —  dtfendant  as  witness.]    Where,  under 

a  statute  allowing  one  charged  with  crime  to  testify  in  his  own  behalf,  an 
accused  person  becomes  a  witness,  the  prosecution  may  show  that  his 
reputation  for  truth  and  veracity  is  bad,  but  cannot  Impeach  bis  genei«] 
moral  character.    Fletelter  v.  State  (Ind.),  678. 

Opinions  of  nonexperts.]    See  Eyidbncb,  401. 

WORDS. 
**  Fiduciary  character"]    See  BAmatuFTcr,  40. 
**  Necessity  or  charUy."]    ^  Stjndat,  896, 48L 
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